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Exrecutors and Adminiſtrators. 


perſons who are called executors, and who have to do ” 75: 


V CCORDING to the civil and canon law there are three Godolph: 
t 


e execution of a perſon's goods after his deceaſe ; the firſt i 
the ordinary, or biſhop of the dioceſe, - and is called Fog 
a lege conſlitutus. 2dly, Executor a teflatore conflitutus, being ap- 


pointed by the laſt teſtament of the party. 3dly, Executor ab 


epiſcapo conflitutus, who in the civil law is called executor dativus, 
and in our law an adminifirator. 

As the manner of appointing executors . and adminiſtrators, 
and the nature and duty of their offices, have been matters of 
great debate and controverſy in our law, it will be neceſſary to 
branch out this head into ſeveral diviſions 3 and therefore we ſhall 
conſider, 


(A) What Perſons may 'D Be And herein, 


1. Of appointing the King Executor. 
Whether Corporations may be Executors. 


i Who, in reſpect of their Crimes, are diſabled from being 
Executors. 


4. Who in reſpect of their Country. 
5. Who in reſpect of their Want of Underſtanding. 


6. Who in reſpect of their Fortune and Circumſtances ; and 
therein of obliging an Executor to give Security. 


7. Of making Infants Executors. 

8. Of a Feme Covert Executrix. A 9. 
9. Of making Creditors Executors. 
10. Of making Debtors Executors. 


9 Of the different Kinds of Executors and Ade 
miniſtrators : And herein, 


1. Of an Adminiſtrator durante minori etate fs an Infant 
Executor or Adminiſtrator: And, 


Vor. III. = . Who 


— — 


inb. 360. 


Eretutors and Abmiitifirators, 
1. Who may be ſuch an Adminiſtrator. 


2. What Acts he may do. 
3. When his Authority determines. 


2. Of an Adminiſtrator de bonis non, Alete the firſt Ad- 
miniſtrator dies, or the Executor dies inteſtate, or with- 
out Probate of the Will : And, 


i. In what Caſes Adminiſtration de bonis non. Joatl be 


granted, and to whom. 

2. What Things unadminiſtered ſuch an one is entitled to. 

3. In what Afions commenced before his Time, may an Ad- 
miniſtrator de bonis non proceed. 

| by Ot an Executor de ſon tort : And, 
. What Ace or Degree of Intermeddling will make an 

* NON de ſon tort. 

2. What Ads of his are as valid, as 22 done by a a one. 

3. How he is to be charged, — how far a. ſubſequent Ad- 
miniſtration purges the fort Wrong. 


| {C)-Of the Manner of appointing an Executor. 


1. By what Words an Executor is conſtituted. 
2. Of appointing an Executor abſolutely, or on Condition. 
3. Of appointing a temporaty Executor. 


4. Of appointing an Executor with a limited Power, as to 


adminiſter ſuch a Part of the Eſtate, &c- 


5 30 f 
(D) Of appointing Co-Executors „And herein, 
1. What Acts done by an one of them ſhall be as valid as 
if done by them all. 3 


2. Where they muſt anſwer for each other's Acts; and what 
Remedy the one has againſt the other. 3 


3. Where they mult jointly ſue and be ſued; and ein of 
Summons and Severance. SL. 


(E) Of the Probate of Wills, nnd granting Ad- 
miniſtration : And herein, FA. 
1. To whom the Probate of Wills and the granting of Ad- 
miniſtration did originally belong. 
2. Of the King's Juriſdiction herein. 
3. Of the Archbiſhop's JuriſdiQtion ; and therein of bone 
nctabilia: And, 


1. Of what Value the Goods and Effects muſt be, that will 
make bona notabilia. 
2. M 
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Eretutors and Adminiſtrators; 
2. Of the Nature of ſuch Goods as will make bona nota- 


bilia z and how far it is neeefary that they ſhould be in 
ſeveral Diocęſes. 


&. Of the Probate of Wills, and granting Adminiſtration by 
the Biſhop of the Dioceſe. 


5. Of the . of Wills, and granting Adminiſtration, 


where the Party dies within ſome peculiar Juriſdiction. 


6. Of the Juriſdiction of ſome Lords of Manors in the Pro- 
bate of Wills. 


7. Of the Juriſdiction of ſome Mayors in reſpect of the 
Burgeſſes within ſuch a Place. 


3. The Form of proving a Will and- taking out Adminiſtra- 
tion; and therein of entering a Caveat. 


9. Of the Executor's Refuſal. 42. 


10. What Acts amount to an Adminiſtration, ſo that the 
Party cannot afterwards refuſe. _ 


11.0 bringing i in an Inventory. 44 


12. Where Adminiſtration unduly obtained may be revoked 


or repealed. 4 
13. How far a . makes all meſne Acts void. 9 


1 What Things an Executor may do before Probate of che 


Will. 52. 


(F) What Perſons are entitled to Adminiſtration, g. 


(G) In what Manner the Ordinary may grant it: 
And herein of granting it to one or more, or for 
a particular Thing. 5” 


(H) What ſhall be deemed. the Teſtator's Perſonal 
Eſtate, or Aſſets in the Hands of the Executor': ; 
And herein, 


1. What ſhall be ſuch an Intereſt veſted in the Teſtator, as 
| ſhall go to his Executors. 


2. How far Debts due to the Teſtator are Aſſets. 


3. What ſhall be deemed his Perſonal Eſtate ; and therein 
what Things ſhall go to the Heir, and not to the Executor. 

4. What Things ſhall go to the Wife of the Deceaſed, and 
not go to the Executor. 

5. Where, after Debts and Legacies paid, the Executors 


ſhall have the Surplus to themſelves, or are to be Truſtees 
for the next of Kin. , 


(J) How the Perſonal Eſtate, after Debts paid, is to 
be diſtributed when the Party dies Inteſtate: And 


B 2 25 © 
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Executors and Adminiſtrators, 
herein, of the Share the Huſband or Wife are en- 
titled to; of the aſcending, deſcending, and col- 
lateral Line, and Admiſſion of the Half-Blood ; 
and where the Diſtribution ſhall be Her Stirpes, 
and not fer Capita. 


(KT) Of Advancement, and bringing into Hotchpot. 


(L) What ſhall be a Devaſtavit, either in Executors 
or Adminiſtrators : And herein of the Order of 
paying Debts and Legacies : And therein, 


1. What Manner of Waſting will amount to a Devaſiavit. 


2. Where it will be a Devaſlavit to pay Debts of an inferior 
Nature before thoſe of a ſuperior ; and the Order in which 
Debts are to be paid. 


3. Of paying Legacies before Debts ; Ry therein of the 
Executor's Aﬀent to a Legacy. 


4. What ſhall be allowed on account of Pai Expences. 


[(L 2.) Where the Perſonal Eftate only ſhall be 
a in Diſcharge of Debts, &c. And therein 
of marſhalling the Aſſets.] 


(M) In what Caſes an Executor may make himſelf 
liable de bonzs propriis: And herein, 


1. Where he ſhall be liable de bonis propriis by his falſe 
Pleading. 


2. Where by his Promiſe to pay or diſcharge the Teſtator“ 
Debts or Legacies, 


(N) What Actions Executors or Ad miniſtrators may 
bring in Right of thoſe they repreſent. 


(O) How ſuch Actions muſt be laid: And herein of 
joining a Matter in Right of the Teſtator, and 
in their own Right, in the ſame Action. 


(P) Of Actions and Remedies againſt Executors and 
Adminiſtrators: And herein, 
1. Upon what Contracts or Engagements of their Teſtators 
or Inteſtates Executors or Adminiſtrators are liable. 
2. Of Perſonal Torts which are ſaid to die with the Party. 


3. Of Remedies againſt Executors, or Adminiſtrators of 
Executors. 


4. Where they ſhall be excuſed from Coſts. 
5. Where excuſed from putting in Special Bail. 
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Exetutors and Adminiſtrators, | 5 


(A) What Perſons may be Executors: And herein, 


1. Of appointing the King Executor. 


II ſeems to be admitted, that the king may be (a) appointed 4 Iaſt. 335. 
executor; but as he is preſumed to be ſo far engaged and 23 
taken up with the publick and arduous affairs of the kingdom, as (a) Alſo my 
not to have leiſure to attend to the private concerns of any par- Lord Coke 
ticular perſon, ſo the law allows him to nominate ſuch perſons , chat it 

. was aſſented 
as he ſhall think proper, to take upon them the execution of in parlia. 
the truſt, againſt whom all perſons may bring their actions; ment, that 


alſo, the king may appoint others to take the accounts of ſuch ex- che king 


might make 
ecutors. his teſtament, and appoint executors, but he does not tell us of what. 4 Inſt. 335 · 


Accordingly we find, that Katherine queen dowager of Eng- 4 Inſt. 335. 
land, mother of Henry VI., who died June 2, 1436, made her 
will, and thereof appointed Henry VI. ſole executor, and that 
the king appointed Robert Rollgſton keeper of the wardrobe, John 
Merjton and Richard Alreed to execute the ſaid will, by the over- 


fight of the Cardinal, the duke of Glouceſter, and the biſhop of 


Lincoln, or any two of them, to whom ſuch executors ſhould 
account. | 


2. Whether Corporations may be Executors. 


It ſeems by (5) Wentworth, that (c) aggregate corporations (4) Office 
conſiſting of divers perſons cannot be executors. /, Becauſe » Executory 


. | ide id. 
they cannot be feoffees in truſt for the uſe of others. 2dly, Be- => "I 


cauſe they are a body framed for a ſpecial purpoſe. 3dly, Be- Comme477. 
cauſe they cannot come to prove a will, or at leaſt to take an Jt in ihe 


Year-book 
oath, as others do, 13.2. 4.9. d. 


[there is an inſtance of a mayor and commonalty ſuing as executors, and no objection taken. Roll. 
Abr. 919. And it ſeems now, that any corporation aggregate may be executors, Swinb. p. 5. C1. 3 
they may appoint certain individuals to be ſyndics, and to receive adminiſtration with the will annexed. 
1 Bl. Comm. 28. n.] (c) But ſuch corporations, as may duly prove the will and take the oath of an 
executor, may be executors, Godolph. 85. a | 


3. Who, in reſpect of their Crimes, are diſabled from being 
| Executor s. g : 


There are few or none, who, by our (d) law, are difabled, on (4) How far 
account of their crimes, from being executors ; and therefore it by Farbe, 
hath been always (e) holden, that perſons attainted or outlawed law, here. 
may ſue as executors or adminiſtrators, becauſe they ſue in auter ticks, apoſ- 


droit, and for the benefit of the party deceaſed. tors, felons, 


perſons outlawed, inceſtuous baſtards, famous libellers, manifeſt uſurers, ſodomites, uncertain perſons, 
&c. are excluded from being executors, vide Godolph, 8 5. Off. of Exec. 17. Swinb. 346. (e) As 
in Co. Lit. 128. Cro. Car. 8, 9. Roll. Abr. 914, 5. Vern, 184. Outlawry no plea in bar, 


Alfo, a villein (f) may be an executor, and the lord cannot (Ff)18H. 6, 
ſeize thoſe goods which he has to the uſe of the deceaſed ; nay, 4 Roll 
: | B 3 I where 95 
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* Executors and Adminiſtrators, 
(a) 21 E. 4. (s) where a villein was made executor, he might ſue his lord 
50. or a debt due to the teſtator. . 

Co. Lit. 134. But an (6) excommunicated perſon cannot be an executor or 
43 E- 3. 13. adminiſtrator; for by the excommunication he is excluded from 
ano)! the body of the church, and is incapable to lay out the goods of 


Swinb. 349 · : 5 
Godolph. the deceaſed to pious uſes. 


8 ö. | | 

(b) Whether the ſtatute 3 Jac. 1. c. f., which enacts, that every popiſh recuſant convict ſhall ſtand 
to all intents and purpoſes diſabled, as a perſon lawfully excommunicated, extends to diſable ſuch per- 
ſon from being an executor, ide 1 Hawk. P. C. c. 12. § 1. and Off. of Ex. 17., where it is faid 

that recuſants convicted at the time of the death of any teſtator, are diſabled to be his executors ; and 
1 Show. 293 · where the probate of a will was refuſed to an executrix, ſhe being a papiſt convict, and 
the conviction exhibited into the ſpiritual court. | | 


[By the 9 & 10 CV. 3. c. 32. Perſons denying the Trinity, or 
aſſerting that there are more Gods than one, or denying the | 
chriſtian religion to be true, or the holy ſcriptures to be of divine 
authority, ſhall, for the ſecond offence, be diſabled to be exe- 
cutors. Os | 

And by the acts for the qualifications for offices, perſons not 


5. Who 


having taken the oaths, and performed the other requiſites for 
qualifying, who ſhall execute their reſpective offices after the . 
time limited for their qualifications ſhall be expired, ſhall be diſ- r 
abled to be executors.] ! 

4. Who, in reſpect of their Country, may be Executors, : 

(c) Of. of Tt ſeems agreed, that by our (c) law an alien, or one born out b 

ago of the allegiance of our king, may be an executor or adminiſtra- te 

che civil lar, tor; alſo ie hath been adjudged, that ſuch a one ſhall have admi- 1 

aliens cannot niſtration of leaſes as well as perſonal things, becauſe he hath 1 

3. them in auter droit, and not to his own uſe. | tc 

they are ſo appointed in military teſtaments; and the reaſon hereof is, that in ſuch teſtaments reſpect b 

is had only to the jus gentium. Godolph. 86. Cro. Car. 8, 9. Sir Upwell Caroon's caſe. Vent. 417. ti 

S. C. cited. | . a] 

(4) Cro. But it hath been long (d) doubted, whether an alien enemy th 

Ez 142+ ſhould maintain an action as executor ; for on the one hand it is cu 

45 - . . , 

Vide tit. faid, that by the policy of the law alien enemies ſhall not be ad- pe 

Abatement, mitted to actions to recover effects, which may be carried out of le; 

(% Co. the kingdom to weaken ourſelves and enrich the enemy, and pe 

Eliz. 683, therefore publick utility muſt be preferred to private conveni- thi 

2 431. ence: (e) but on the other hand it is ſaid, that thoſe effects of th 

191. > the teſtator are not forfeited to the king by way of repriſal, be- 

Skin. 370, Cauſe they are not the alien enemy's, for he is to recover them 2 
for others; and if the law allows ſuch alien enemies to poſſeſs ba 
the effects as well as an alien friend, it muſt allow them power cot 
to recover, ſince in that there is no difference, and, by con- the 
ſequence, he muſt not be diſabled to ſue for them; if it were 
otherwiſe, it would be a prejudice. to the king's ſubjects, who ſo, 
could not recover their debts from the alien executor, by his not as 
being able to get in the aflets of the teſtator. 2 85 upt 

| ip ü 
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s, Who, in reſpect of their Want of Underſtanding, ars 
| diſabled from being Executors. * 


By our law, as well as by the civil law, idiots and lunatickg Godolgh, 
are incapable of being executors or adminiſtrators; for theſe 86. 
diſabilities render them not only incapable of executing the truſt 
repoſed in them; but alſo by their inſanity and want of under- 
ſtanding they are incapable of determining whether they will take 
upon them the execution of the truſt, or not. | 

Therefore it hath been agreed, that if an executor become Salk. 36. 
non compos, the ſpiritual court may, on account of this natural Pl 1. 
diſability, commit adminiſtration to another, 


6. Who, in reſpect of their Fortune and Circumſtances, may 


be Executors; and therein of obliging an Executor to give 
Security. WD 


It ſeems to be now agreed, that the ſpiritual court cannat re- Salk. 36. 

fuſe to grant the probate of a will to a perſon appointed exe- r 
cutor, on account of his poverty or inſolvency; for, as he is but Can. 457. 
a truſtee for the deceaſed, and ſuch a perſon as the teſtator Show. 293. 
thought proper to appoint far that office, without any previous 3 
qualification, the refuſing to admit him executor would be at- 
tended, with theſe inconyeniencies: 1/, That though he has a 
teraporal intereſt, yet he cannot ſue for the debts of the teſtator 
before probate, which may be a conſiderable detriment to the 
teſtator's eſtate, and conſequently to creditors and legatees, 2dly, 
That whilſt this affair is in controverſy, there will be neither ex- 
ecutor nor adminiſtrator againſt whom an action may be brought 
to recover debts or legacies. 34ly, That if adminiftration ſhould 
be granted to another, it would be a good plea at law to an ac- 
tion brought by ſuch a one, that there was a will and an executor 
appointed, 

Therefore, where io a mandamus to the judge of the preroga- Curth. 457. 
tive court, to grant the probate of a will ta a perſon named exe- 1 
cutor therein, the ordinary returned, that he was an abſconding Raines, | 
perſon and inſolvent, and that he refuſed to give caution to pay Salk. 299. 
legacies bequeathed to ſome of the teſtator's infant relations; a me 1 
peremptory mandamus was granted; for the ordinary has no au- there had 
thority to interpoſe and demand caution of the executor, when been no 
the teſtator himſelf required none, - - Oy 

nor practice of this nature, 

So, where after probate of the will tha executor became a Show. 293. 
bankrupt, and there being a ſuit commenced in the eccleſiaſtical — 
court to revoke the probate, and grant adminiſtration ta another, 36. pl. 1. 
the court of King's Bench granted a prohibition. 8. C. Skin. 299. 

But an executor is conſidered but as a bare truſtee in equity: Carth. 458. 
ſo, if he he inſolvent, the court of (a) Chancery will oblige him, 3 
as they will any other truſtee, to give ſecurity before he enters during the 
upon the truſt. e the litiga- 

| | tion of a will 
i the ſpiritual court, the Han ee that the perſon who de dee 
| OY 1 "A 
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under the will was inſolvent, ordered that the debtors to the deceaſed's eſtate ſhould forbear to pay any 
money till the matter was ſettled in the ſpiritual court. Chan. Ca. 75. FE 4 


Chan. Ca» As where the teſtator bequeathed a legacy to 15 S., payable at 
— the age of twenty-one years; on a bill, ſuggeſting that the ex- 
ecutor waſted the eſtate, and praying that he might give ſecurity 
| to pay the legacy when due, it was decreed accordingly. 
2Vern. 249. 80, where the teſtator bequeathed a legacy to his child, an in- 
13 fant, payable at the age of twenty-three, and made his wife exe- 
cutrix and reſiduary ſegatee, and ſhe married a ſecond huſband 
and died, and he took out adminiſtration de bonzs non with the 
will annexed, (his wife being reſiduary legatee) ; upon a ſuggeſ- 
tion of inſolvency, the court decreed him to give ſecurity to pay 
the legacy when it ſhould become payable. | 

vtterſon v. The court of Chancery too will reſtrain an inſolvent executor, 
Sig be, and appoint a receiver, who may bring actions in the name of 
3 ag the executor for the recovery of the teſtator's effects. In like 
95. manner, it will reſtrain the aſſignees of a bankrupt executor from 
paying over the fund to him, and this, upon petition in the 

bankruptcy, from the peculiar authority it hath over them.] 


7. Of making Infants Executors. KN. Les 1475 
5 : 2 7 59. Hee, K 2:4 7.44 

Godolph. An infant may be appointed executor, but he canndt adminiſter “ 
103. Off. till he is of the age of ſeventeen, (a) during which time admini- 
ly rec.  ſtration is to be granted to ſome friend of his. 

(a) For this vide peſtea letter (B). | | | 

| Godolph. 80, a child in ventre ſa mere may be appointed, and if the 
"Say mother 1s delivered of two or more children at the birth, they 
213. hall be all executors. 
Off. of As to acts done by an infant in execution of the office of an 


2 G. executor, it ſeems agreed, that regularly all acts done by him in 
gelb. 103. this reſpect, before the age of ſeventeen, are not binding, as if 


(5) That an he (6) ſells the teſtator's goods, (c) aſſents to a legacy, (4) re- 


infant exe - ceives debts due to the teſtator, Qc. 
cutor be fore Fs 


the age of ſeventeen cannot ſell a leaſe for years, which he has in right of the teſtator, with an intent 
to pay the debts of the teſtator, and diſcharge the debts of the infant himſelf. Roll. Abt. 730. But 
in Cro. Eliz. 254. it is holden, that an infant executor, at the age of thirteen, or other perſon by his 
order, may fell goods to pay debts.— And though ſold for leſs than worth, yet the ſale is good. 3 Leon. 
143. & wide Keilw. 51. a. (c) That an infant executor cannot aſſent to a legacy unleſs he hath 
aſſets to pay debts, Chan. Ca. 257. (d) Eſpecially before the age of fourteen. Off. of Ex. 217. 


Of. of But all things that an infant executor doth after he attains the 

* 515» age of ſeventeen, though before the age of twenty-one, if done 

Car. 490, according to the office and duty of an executor, will hold good 

E. 400. and ſhall bind him, as paying debts, ſuing for and recovering 
or, 852. debts, ſelling the teſtator's goods, c. | 


And. 177. 

5 Co. 27. Moor, 146. 

* 27. But if an infant executor, after the age of ſeventeen, but 

8 4 before the age of twenty- one, gives an acquittance or releaſe for 

Lit. 172. a. à debt or duty owing to the teſtator, ſuch a releaſe, without an 
ö ; actual 


Executors and Adminiſtrators... 9 
actual payment to the infant, is (a) void; for if this ſhould be S. P. OE. 
conſtrued good, it would be taking away. the. privilege which the f Exec. 


| * - : o . 8 ” o 
law allows infants to avoid their acts, when they are apparently 2 Ay 


to their diſadvantage ; and this, which is in prejudice both to the faid, chat 
infant and to the eſtate of the teſtator, cannot be ſaid to be done beugh an 


1 > : infant m 
according to his office as an executor. a * mini 2a 


at ſeventeen, yet he cannot commit a devaſtavit till he is twenty-one, Vern. 328.— And the author of 
- the Off. of Exec. 213-14. inclines to think, that an infant's aſſent to a legacy, though after the age y 
5 of ſeventeen, is not good, eſpecially if it may ſubject him to a devaſtavit, as it may do when there are 

not aſſets ſufficient to pay debts.” (a) So, if a bond be forfeited, and the infant executor receive only 
| a the principal ſum without the penalty, and give a general releaſe of all the debt, this releaſe at law is no 
1 


0 Li 


bar of the penalty. Cro. Car, 490. Kniveton and Latham. The court of Chancery will not 
direct money to be paid to an infant executor, though above the age of ſeventeen; but will refer it to a 
| maſter to inquire whether there are any debts or legacies, and to co:;fder of a maintenance, Campart 
Y v. Campart, 3 Br. Ch. Rep. 195] : | 


If an infant executor ſues or is ſued, he muſt regularly appear But for this 


£ by his guardian, and not by attorney, for by law he is diſabled id tit: Tae 

- to make an attorney; for if he ſuffers by the negleCt or falſe 1 ä 

Te pleading of his attorney, he has no remedy againſt him. where he 

Ce by attorney, being joined with others, who are of full age, wide Cro. Eliz. 54 1. Poph. 1 Cort 
441. Mod. 47. 298. 3 Bulit. 180. Vent. 102. Sid. 449. Lev. 299. 2 Saund. 212. Yelv. 130. 
Lev. 181. Cro. Eliz. 378. Carth, 122. Salk. 205. pl. 1. 4 Mod. 7. 

7 a. 8. Of a Feme Covert Executrix. 

1 A feme covert may be appointed executrix, and in the ſpiri- Off. or 
tual courts ſhe is conſidered as a feme ſole, capable of ſuing and Exec. 202. 
being ſued without her huſband; and therefore it ſeems, that ac- Seb. 
cording to their law ſhe may take upon her the probate of the 

he will without the aſſent of the huſband, who hath no right to in- 

ey terpoſe or meddle in the affair. 3 | 

But by our law, huſband and wife are conſidered but as one ke. 122. 

an perſon, and as having one mind, which is placed in the huf- And. 117. 

2 : Off. of 

in band, as moſt capable to rule and govern the affairs of the fa- Eee. 20g. 

if mily, and therefore the wife can do no act, which may preju- [() If, 

re- dice the huſband, without his conſent and concurrence: hence ee e 
the huſband muſt be joined (5) in all actions by or againſt his „ 

tent wife; and conſequently a wife cannot, by our law, take upon the court of 

Hes ver 1h office of executorſhip, without the conſent of her huſ- ee 

and. 

8 trix from getting in the aſſets of her teſtator, and appoint a receiver for that purpoſe, * nene to 
commence ſuits for the recovery of debts due to the teſtator's eſtate, Taylor v. Allen, 2 Atk. 213.} 

h Therefore, it ſeems, that if a wife, who is made executrix, is off. of 

ien cited in the ſpiritual court to take upon her the executorſhip, and Exec. 203. 

wo the huſband appears and refuſes his conſent thereto, if after- 

- wards they proceed to compel her, a prohibition will be granted. 

ws Alſo, a wife cannot, againſt her conſent, though her huſband is Godolph. 
willing, be compelled to take upon her an executorſhip ; but if the 799» 110. 
huſband adminiſters, ſhe will be bound by it during the coverture. 

but So, if a wife adminiſters, though againſt the . conſent of the Godolph. 

for huſband, and an action is brought againſt them, they are eſtop- 10. 

an ped to ſay, that the wife was not executrix. a 

tual qo So, 


— - 


li 
| 
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Bro. Exe- 80, if a femme ſole be made executrix, and ſhe marries before 


3 8 ſhe intermeddles with the eſtate, and her huſband adminiſters; 
yy this is ſuch an acceptance as will bind her, and ſhe. can never 
afterwards refuſe it. | 
os, of It is ſaid, that a feme covert executrix may, without the con- 
xcc. 198 


ſent of her huſband, make a will, and appoint an (a) executor 
9. but how s ; « 
far the huſ. às for thoſe things which ſhe hath as executrix, for ſhe has them 
band's con- in auter droit. | ; 
ſent is ne- | 
ceſſary to make the will of a feme covert good, wide tit. Dcwiſes, letter (A). (a) May make her huf. 
band ſuch executor. Godolph. 110. | 


9. Of making Creditors Executors, 


12H.4.21 A debtor may make his creditor executor, and in ſuch caſe the 


r 1355 executor may retain ſo much of the teſtator's aſſets, as will ſatisfy 
oF of himſelf: but this muſt be underſtood where the debt is in an 


Exec. 31. equal degree (5) with thoſe: of the other creditors z for if he be 
4 N a imple contract creditor, he cannot retain againſt a creditor by 
Salk. 304. Tpecialty, or any other of a ſupetior nature. 8 

Godb. 216, Hob. 10. Cro. Car. 372. Jon. 345. Keilw. 5g. .[(5) Sir William Blackſtone founds 
the executor's right of retaining upon this; that he cannot, without an apparent abſurdity, commence a 
ſuit againſt himſelf as repreſentative of the deceaſed, to recover that which is due to him in his own 
private capacity. 3 Bl. Com. 18. But one executor ſhall not be allowed to retain his own debt, in pre. 
judice to that of his co-executor in equal degree; but both debts ſhall be diſcharged in proportion. 
Vin. Abr. tit, Executors (D 2). ] 


Godolph. So, if adminiſtration be (c) granted to a creditor, he may re- 


kf: 3 tain ſo much of the inteſtate's aſſets, as will ſatisfy himſelf; but 


(e) But an this alſo muſt be underſtood as to creditors in equal degree. 


- an executor de ſon t:rt, who is a creditor, cannot retain, becauſe this would be allowing him to take 


advantage of his own wrong. 5 Co. 30. Caulter's caſe. [2 Bl. Comm. 511. Vet if he afterwards 

takes out adminiſtration, he may ſhew it, and then retain, 2 Ventr. 180. z though the adminiitration be 

granted pendente lite. Stil. 337. Andr. 328. 2 5 

Roll. Abr. Alſo, ſuch an adminiſtrator, who is a creditor by ſpecialty, 

1 may bring an action of debt againſt one who poſſeſſes himſelf of 

Sule, 384. the inteſtate's goods as executor de ſon tort, with an averment, 
that none of the goods came to his hands to ſatisfy the debt; for 
though he may bring trover or treſpaſs againſt him as adminiſtra 
tor, yet as againſt a ſtranger he is not deprived of this other re- 
medy; for the reaſon why the debtor's making the creditor exe- 
cutor, or his taking out adminiſtration, is ſaid to ſuſpend or ex- 
tinguiſh the action, is on ſuppoſition of aflets. 

Salk. 304. Do, if there are no aſſets, he may ſue the (d) heir of the 


da Abr. obligor, where the heir is bound. 


4) So, if a treditor is made executor with others, he may ſue the others, eſpecially if he hath not ad« 
miniſtered, Off. of Exec. 32. Godolph. 125. & vide Cro. Car. 372+ Jon. 345. : 
3 Keb. Rep. 80, if A. and B. be jointly and ſeverally bound to C., and A. 
8 makes C. his executor, (or as the cafe was,) makes D. his exe- 
Neck and ecutor, who makes C. his executor; in this caſe, if C. has not 
Croſs. received ſatisfaction of the aſſets of A., he may ſue B.; for, 
being jointly and ſeverally bound, he may ſue which of them he 
pleaſes, and though debt be one, yet obligations are ſeveral, and no 
aſſets appear of the value of the debt to retain, and there might 


be a judgment againſt which he could not retain. [The 
S 


Exetutors and Abminifttators, _ 11 


(The bare appointment of a creditor to be executor, if he re- RA 
fuſe to act, will not extinguiſh his legal remedy for the recovery ?: Hts * 
of his debt.] © Ape By: 


10. Of making Debtors Executors. 


It is laid down as a general rule, that if a creditor makes his Roll. Abr. 
debtor executor it is an (a) extinguiſhment of the debt, for he 9*2%-2*+ . 
- ö : 5 Co. 30. in 

cannot ſue himſelf. Fe pe 
caſe, Off. of Exec. 30, Godolph. 113. (a) For being a perſonal action, and once ſuſpended, it can- 


not be revived again. Hob. 10. But though it is a diſcharge of the action, yet the debt is aſſets, 


and the making him executor does not amount to a legacy, but to payment and a releaſe. Salk. 306. 
per Holt, Ch. Juſt, 


But if a perſon dies inteſtate, and the ordinary commits admi- 5 Co. 136. 7 
niſtration to a debtor, the debt is not thereby (5) extinguiſhed, dak. 306. 
x 3 $ Off. of 
for he comes into the adminiſtration by the act of law, whereas Exec. 31. 
the other is the act of the party. ) And 


therefore iF 


an obligor adminiſters to the obligee, and makes his executor, and dies, the creditor of the obligee may 


well bring an action againſt him. Sid. 79. 


If the debtee makes the debtor and another co-executors, and 8 E. 4. 3. 
one of them makes his executor, and dies, the ſurviving co- 20 E. 4. 17. 
. ; . Plow, 264+ 

executor ſhall not have an action to recover the debt againſt 1.2.5 
the executor of the debtor, becauſe the debt was once extinct; (ch if the ob- 
for it could not be brought but in the names of both the co-exe- lisee makes 

; | - . 6 . the obligor 

cutors, notwithſtanding (c) one alone adminiſtered; and it could and other 

not be brought in both their names, becauſe the debtor could not his execu- 
ſue himſelf. a tors, and the 


| obligor re- 
fuſes, but the others adminiſter, and the obligor dies firſt, yet the debt is releaſed ; for the obligor, not- 


withſtanding the refuſal, might have come in and adminiſtered, and the probate by the others was ſor 
his benefit. Salk. 308. per Holt, 


So, where A. being bound in an obligation to B., B. makes Salk. 299. 
A. his executor, who adminiſters ſeveral of the goods, but dies Pl: 12. 
before probate of the will, and adminiſtration to Þ. being granted baby ar 
to F. S., he brought his action againſt the heir of A., but it was ford. 
holden, that the debt was releaſed in this caſe, though A. never ' 
proved the will; for by adminiſtering as executor he was com- 
plete executor for this and ſeveral other purpoſes. ; 

But all theſe caſes of extinguiſhment by making debtors exe- Cro. Car. 
cutors, muſt be underſtood where there are aſſets ſufficient to diſ- 373: Off. 


charge and ſatisfy the teſtator's debts and legacies. 2 Bl. a 


Therefore, where a debtor and another were made executors Yelv. 160. 
by the debtee, who by his will appointed, that out of the debt Plud. and 

due to him they ſhould pay a certain legacy, it was adjudged, e 

that as to that legatee this debt was not extinct, but that it re- 

mained aſſets to pay legacies as well as debts; and this being a 

legacy, and properly recoverable in the ſpiritual court, the court 

of B. R. refuſed to grant a prohibition to a ſuit for it there, and 


the rather in this caſe, becauſe it was expreſsly deviſed to be paid 
out of the debt. gh | 
| 90g o 
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Selwin and 80, in a late caſe, where the teſtator deviſed ſeveral legacies, 
Brown, de and amongſt the reſt gave conſiderable legacies to his two ex- 
affirmed in Ecutors, to whom alſo he deviſed the ſurplus of his eſtate ; and 
the Houſe there being a debt of 3000. due by bond to the teſtator from 
e one of the executors, he inſiſted, that, there being ſufficient aſſets 
1734. Caf, to ſatisfy all the legacies, this 30007. ſhould not be brought into 
Temp. Talb. the ſurplus of the teſtator's eſtate, but that the ſame was extin- 
249. S. C. guiſhed for his benefit by his being made co-executor; and that 
though the ſurplus of the eſtate was deviſed to them both, yet 

that this debt could not be taken to be part of that ſurplus, being 

(a) Chan. before extinguiſhed; it was decreed, that the 30001. (a) ſhould 
C2: 292 be taken as part of the ſurplus of the teſtator's perſonal eſtate, 
creed. And both executors equally entitled to the ſame ; for though in 
ſome books the teſtator's making a debtor executor is ſaid to be 

an extinguiſhment of the debt, becauſe an executor cannot ſue 

himſelf; yet it was never doubted, but that ſuch a debt remained 

aſſets to ſatisfy creditors, and was alſo refolyed to be aſſets to 

ſatisfy legacies ; and this deviſe of the ſurplus and reſidue of the 


teſtator's eſtate being as much a legacy, and as well recoverable 


in the ſpiritual court, as any particular legacy, it was but fitting, 


that, ſince the courts of equity claim now a concurrent juriſdic- 
tion with the eccleſiaſtical courts in matters of this nature, there 
ſhould be the ſame meaſure of juſtice in both theſe courts. 
Carey v. [A teſtator gave legacies to his brother and nephew, who were 


* indebted to him in different ſums, and made no diſpoſition of 
— 110. the reſidue. Lord Thurlow ſaid, he thought it had been a ſettled 


point in the court of Chancery, that the appointment of the 
debtor executor, was no more than parting with the action; and 
declared it a truſt for the next of kin. ] | 
11H. 4. 83. If the debtee make the executrix of the debtor his executrix, 
Oro. Car. and die, this is no extinguiſhment of the debt, becauſe the exe- 
| "1 345. Cutrix is entitled to the ſame, not in her (5) own right, but in 


th But if the right of another. 

the obligee 

takes the obligor to huſband ; this is an extinguiſhment of the debt, becauſe it would be a vain thing 
for the huſband to pay the wife money in her own right. Co. Lit. 264. Salk. 306.-——But if the ex- 
ecutrix of the obligee takes the obligor to huſband, this is no extinguiſhment of the debt, for he may 
pay money to her as executrix ; becauſe, if ſhe lays the money ſo paid to her by itſelf, the adminiftrator 
de bonis non of her teſtator (if ſhe dies inteſtate) ſhall have that money as well as any other goods that 
were her teſtator's. Leon. 320. Moor, 236. Salk. 306. 


2 Mod. 315. Under this head of making debtors executors, it may be pro- 

Joan Bailie s per to obſerve, that if a debtor be in execution, and the plaintiff 

caſe. See . . . x e . | 

12 Mod. 9. die, by which the right of adminiſtration deſcends upon the 

205, debtor ; in this caſe he cannot be diſcharged upon a habeas corpus, 
becauſe non conſiat de perſond ; neither can he give a warrant of 
attorney to acknowledge ſatisfaction; and therefore it ſeems moſt 
adviſable to renounce the adminiſtration, and get it granted to 
another, and then he may be diſcharged by a letter of attorney 
from ſuch adminiſtrator. | 
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(B) Of the Aſforent Kinds of Executors and Ad- 
| miniſtrators ; And herein, | 


1. Of an Adminiſtrator durante minoritate of an Infant Executor 
2's or Adminiſtrator. 


1. Who may be ſuch an Adminiſtrator. 


JF one makes an infant his executor, or dies inteſtate, and the Godolph. 
right of adminiſtration devolves upon an infant, in theſe caſes, ' 02. 

the ordinary is to grant adminiſtration during the minority of the ark | 

infant, i. e. in the firſt cafe, till he arrives at the age of ſeven- Thomas, 

teen, when by the civil law he may be executor, and in the * Salk. 39. 

latter till he arrives at the age of twenty-one, when only he is $6 

fit to be a truſtee, becauſe an infant cannot, before his full age, Id. 338. : 


by the cominon law, give bond to adminiſter faithfully. = C. cited. 
. | 75 om. Rep. 
| : 110. S. C. Id. 159. S. P. 1 
And as ſuch an adminiſtrator is but in nature of a curator for Grandiſon 
the infant in civil law, and has no intereſt or benefit in the teſ- v. Dover, 
tator's or inteſtate's eſtate, but in right of the infant; it has been 5 
always holden diſcretionary in the ordinary to whom to grant it, 250. 


and therefore it hath been frequently (a) adjudged, that he is not Vent. 219. 


obliged within the ſtatute 21 H. 8. c. 5. to grant it to the next of 1 5 
kin either of- the deceaſed, or the infant. 


Id. 956. 


If A. makes B. his executor, and B. makes C. an infant exe- ro. Eli. 
cutor, and letters of adminiſtration are granted to F. S. during 211. Lim- 
the minority of C., J. S. cannot bring an action againſt a debtor — 
of the firſt teſtator by virtue of this adminiſtration, nor hath he 
authority to meddle with his goods. | 4 

If an infant, and one of full age, are made executors, he who 2 Lev. 239, 
is of full age may take out adminiſtration durante minoritate of the 240. 
infant, and may declare his executor or adminiſtrator durante mi- 
noritate, and there is no abſurdity in this cafe, that there ſhould 
be an executor and adminiſtrator to the ſame party, and this is 
only to enable him to ſue alone. | 

[In ſuits by executors, ſome of whom are under age, they muſt Smith v. 
all join, and may ſue by attorney; but in ſuits again/? them, the Smith, | 
infants cannot appear by attorney. | I 


| Foxwith v. 
Tremain, 2 Saund. 212. 1 Mod. 47. 72. 296. S. C. 1 Sid. 449. S. C. 1 Lev. 299. S. C. 1 Ventr. 


102, S. C. Raym. 198. S. C. Freſcobaldi v. Kinaſton, 2 Str. 783.] 


2. What Acts he may do. 


It ſeems to be agreed, that though an adminiſtrator durante Roll. Abr. 
minoritate hath but a limited and ſpecial property in the eſtate of 210. 
the deceaſed, yet he may do all acts which are incumbent on an — ns 
executor, and which are for the advantage of the infant 'and Cro. Elie. 
eſtate of the deceaſed; and therefore he may ſell bona peritura, as 775: Goch. 
a bailiff may, ſuch as fat cattle, grain, or any thing elſe which “ 


10 may 


ia i I ne ge - q 
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(a) But may be the worſe for keeping: ſo, he may (a) aſſent to 3 legacy 
not unleſs and may ſue and be ſued. 7 | : ha 


there are 

aflets to pay debts. 5 Co. 29. a. 

8 Co. 29. But he cannot do any thing to the prejudice of the infant; and 
S. C. 


1 therefore he cannot ſell the goods of the deceaſed any farther than 
Prince's they are neceſſary for payment of the debts, nor can he other- 
eaſe. Cro. wile ſell a term for years during the minority of the infant, for 
N £77: the words of his authority are, adminifrationem omnium & ſingu- 
> Leon. 278. Jorum bonorum ad opus, commodum & utilitatem executoris durante 


wk 88 ſua minori ætate, & non aliter nec alio modo committimus, c. 
Vide O. 


67. b. in Sir Moyl Finch's caſe, a diverſity taken, where adminiſtration is granted durante minori ætate 
executoris, in ſuch ſpecial manner as this caſe of Prince's is; and when ſuch adminiſtration is granted in 
a general manner; for in the firſt caſe ſuch adminiſtrator cannot make leaſes of any term veſted in the 
executor, but in the other caſe he may, and they thall be good till the executor attain the age of 
ſeventcen, and until he enter, | | : 


Roll. Abr. If adminiſtration durante minoritate be granted to A., and after» 
y20, 911. wards repealed and granted to B., who obliges A. to account to 
him, and afterwards gives him a releaſe ; this releaſe will not 
bind the infant, for this does not appear to be for the benefit or 
advantage of the infant. | 
Latch. 267. If an adminiſtrator durante minoritate waſtes the aſſets, the 
Rnd 34+ more proper way to charge him is by action on the caſe by the 
Sid. . infant when he comes of age: alſo, by ſome opinions he may 
6 Co. 18. b. bring detinue againſt him for thoſe goods which he ſtill continues 
in his poſſeſſion, or he may oblige. him to account in the ſpiritual 
court, but cannot bring a writ of account againſt him at law; 
neither is he chargeable in any action at the ſuit of a creditor, 
after the infant comes of age; but ſuch creditor may ſue the in- 
fant, who has his remedy againit the adminiſtrator. 
Hob. 250. If an adminiſtratrix durante minori ætate of her infant daughter 


Briers and executrix, gives ſeveral bonds to the teſtator's creditors-for their 
„ | | 


Goddard ; . 
ie 195068 debts, and takes a ſecond huſband, the huſband may retain, as 


is added, his own, ſo much of the goods of the teſtator as amounted to the 
How the yalue of the debts paid and undertaken by the wife. 


caſ: would 


be :f the wife died, by which the huſband would be no longer chargeable z & wide Raym. 484. 


Comb. 465. So, if an action be brought againſt a ſpecial adminiſtrator, 
Bat. ge, and the adminiſtration determine pending the action, he ought 


Carth. 432. to retain aſſets to ſatisfy the debt which is attached on him by 


Ld. Raym. the action. | 
265. 


3. At what Time the Authority of an Adminiſtrator durante mi- 
noritate determines. | 


5 Co. 29, It has been already obſerved, that there is an eſtabliſhed dif- 
Hob, 57+ ference, where adminiſtration is granted to one as guardian to an 
602. Cro. infant, who hath a right to adminiſter, but is incapable to take 
Car. 516. it by reaſon of his minority, and where an adminiſtration 1s 
2 9 granted during the minority of an infant executor; that in the 
Salk, 20. laſt caſe the adminiſtration determines as ſoon as the executor at- 


4 teins 


d dif- 
to an 
5 take 
tion is 
in the 
tor at- 
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tains the age of ſeventeen years; but in the other caſc it conti- pl. 1. La. 
vues N ahe iptans a fas full age. „ „ w 

Alſo, it ſeems agreed, that, if adminiſtration be granted during | 
the minority of ſeveral infants, it determines upon the coming of 
age of any one of them; and it is laid (a) down by my Lord (a) In 
Coke, that adminiſtration granted during the minority of an in- 9 e 
fant executrix ceaſes upon her marriage. 3 

But as this matter was fully debated in a late caſe, I ſhall here 
inſert ſo much thereof as relates to this point. 

One made his will, and thereby, after ſeveral ſpecifick and Jones 9. 
pecuniary legacies, gave and deviſed the refidue and remainder of 2 2 
his perſonal eſtate to his four nieces, and made 7. S. his exe- 1730. Lord 
cutor, and died. The executor proved the will, and afterwards Chancellor, 
died inteſtate z and thereupon adminiſtration de bonis non, & cunt pat. 5 
teſlamento annexo, was granted to the plaintiff during the minority Raymond, 
of the four nieces. The reſiduary legatee, one of the nieces, on pleas and 
married a perſon who was of full age; but ſhe herſelf was an WR 
infant wh the age of twenty-one years, though above ſeven- 5g. S. C. 
teen; and Sir Henry Fohnſon, in the year 1696, having given 
the teſtator a promiſſory note for the payment of 8001. and up- 
wards, by his will in 1719, gave and deviſed all his real and per- 
ſonal eſtate to William Guidott, Eſq. for the payment of his debts, 
legacies, and ſubject thereto, in truſt for ſuch child or children 
as the defendant, the Lord Srraford, ſhould have by his lady, 
who was the only daughter and heir of Sir Henry Johnſon, to 
whom he had been married about fix or ſeven years; and in the 
ſame year 1719, Sir Henry Fohnſon died, Mr. Guidott, the exe- 
cutor, renounced, and the Lord Straſford's children being infants 
of tender years, the Lord Szrafford took out letters of adminiſtra- 
tion cum teflamento annexo, during the minority of his children, 
to Sir Henry Johnſon; and there being likewiſe a bond given by 
Sir Henry Johnſon to the ſame perſon, for payment of a further 
ſum of money, the plaintiff Jones brought an action of debt 
upon the bond in the court of Exchequer, to which the defend- 
ant, the Lord Strafford, pleaded ſolvit ad diem; and alſo by leave 
of the court pleaded further as a double plea, purſuant to the act 
for amendment of the law, that he had fully adminiſtered, pre- 
terquam ſuch and ſuch judgments, to ſeveral perſons, and that he 
had not aſſets ultra ſufficient to pay and ſatisfy thoſe judgments 
upon this plea the plaintiff ones brings his bill for a diſcovery 
and account of aſſets, and the three nieces, who were infants 
and unmarried, and likewiſe the married niece, who was alſo an 
infant, and her huſband, were co-plaintiffs in the bill, To this 
bill, which was not only for a diſcovery of aſſets of Sir Henry 


Gabe but likewiſe for 8 and ſatisfaction both of the 


nd-debt, and likewiſe of the ſimple contract debt due on the 
note, the defendant, the Lord Strafford, put in a demurrer, 
which was, that by the plaintiffs' own ſhewing in their bill it ap- 
peared, that one of the nieces was married, and tlierefore having 
2 huſband capable of acting for her, the adminiſtration granted 


to « 


* 
* 
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to the plaintiff Jones, during the minority of the four infants, 
was determined : The queſtion, therefore, was, Whether, one 
of the four nieces being married, and her huſband of full age, 
the adminiſtration granted to the plaintiff ones, during the mi- 
nority of the four nieces, determined, though ſhe herſelf was 
ſtill under the age of twenty-one years? It was agreed on all 
hands, that where an infant is made executor, and adminiſtration 
is granted during his minority, that ſuch adminiſtration ceaſes 
ihſo facto, when the infant attains the age of ſeventeen years; 
and the opinion of Lord Coke, 5 Co. 29. in Prince's caſe, was 
cited, that ſo it would likewiſe, if ſuch infant executrix, being 
under ſeventeen, ſhould marry, becauſe her huſband was capable 
of acting for her; and it was argued for the defendant, that if 
this were ſo in caſe of an infant executrix, there was the ſame 
reaſon for it in the preſent caſe, where one of the four nieces, 
during whoſe minority adminiſtration cum teſtamento annexo was 
granted, was married ; that it was agreed on the other hand, 
that, whenever any one of the four nieces attained the age 
of twenty-one years, the adminiſtration ceaſed, and there was 
the ſame reaſon when one of them married and had a huſband 
capable of acting for her; that this was to be refembled to the 
caſe of a guardian at common law, and that if an infant feme 


married, the guardianſhip was determined, becauſe the huſband 

was immediately on the marriage become her guardian ; and it 

would be inconſiſtent that ſhe ſhould at the ſame time be under 

the power of another guardian ; fo here ſhe, from her marriage, : 
became under the care and guardianſhip of her huſband, and he 4 
was capable of acting for her, and conſequently the adminiſtra- ( 
tion granted during the minority of the four was then determined 5 
in the ſame manner as if ſhe had attained her age of twenty- one f. 
years; and then the plaintiff Fones, during the minority of the 2 
four, had no right to bring this bill, and that the demurrer was b. 
good; and for this were cited 5 Co. 29. Prince's caſe, 6 Co. Sir 0 

Moyle Finch's caſe, 1 Salk. 39., and that the only caſe againſt it £ 
was 2 Ju. 48.; and they alſo cited the opinion of Juſt. T ww1i/den, - 
1 Vent. 103. But on the other fide it was argued, and the court '% 
was clear of opinion, that the adminiſtration in this caſe did not © 
determine by the marriage of one of the four nieces z they faid, af 
that it was by no means clear, even in the caſe of the infant exe- 10 


cutrix, that, if ſhe married under the age of ſeventeen, the ad- 
miniſtration granted during her minority was thereby detemined; 
that this was not the principal point in Prince's caſe, but only the 


opinion of, or an chiter cafe put by, my Lord Coke; that the ſame on 
caſe was reported in Cro. Eliz. 718. and 1 And., and there nothing . A 
ſaid of it ; that in the Office of Executors, ſuppoſed to be written the 
by Juſtice Doddridge, the author much marvels at this opinion of be; 
the Lord Coke; that in the ſpiritual courts, where theſe admini- - 
firations are granted, they take no notice of the huſband, nor ot 
will in ſuch caſe grant probate of the will or adminiſtration to 3 
him, but look upon the wife as to this purpoſe as a feme ſole, "We 


and that the only power, which the huſband hath in theſe caſes, 
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Erecutors and Adminiftrators, 
is derived to him from the common law, by which he is in many 
caſes enabled to pay and receive, and to act for his wife; but 
the property of none of the goods or chattels, which, the wife 
hath as executrix or adminiſtratrix, is veſted in him; for if ſhe 
ſurvive, they likewiſe ſurvive to her, and if ſhe die firſt, there 
muſt be an adminiſtration de bonis non of her teſtator granted to 
another; and if this be ſo in the caſe of an infant feme executrix, 
that the adminiſtration granted during her minority does not 
ceaſe by her marriage, much leſs in the preſent caſe ; for here 
the adminiſtration is granted to the plaintiff Jones, donec una 
earum quatuor vigęſimum primum ann. etatis attigerit ; ſo that, by 
the expreſs words of the adminiſtration, it is not to determine 
ſooner ; and though it does then determine, when any one of the 
four attains her age of twenty-one years, that is not the preſent 
caſe; for here, though ſhe is married, yet ſhe is ſtill under 
twenty-one, and the huſband has nothing to do with it: he, by 
his marriage, is not become next of kin to the teſtator, nor will 
the ſpiritual court grant adminiſtration to him; and if the mar- 
riage were to be a determination of the firſt adminiſtration, he 
could not ſucceed to it, for in that caſe. the adminiſtration could 
only be granted to the wife; nay, they would not grant it to the 
huſband and wife jointly : that the wife, in this caſe, was not 
entitled to the whole perſonal eſtate, as an infant executrix is, 
but only to her own undivided fourth part; and though the ſpi- 
ritual court may grant adminiſtration as to a particular thing, or 
in a particular place, yet they never grant adminiſtration as to an 
undivided third or fourth part of the ſame thing; for then who 
ſhould bring the action for it, as of a horſe, or other entire 
thing? The huſband in this caſe would be entitled but to a 
fourth part of it in right of his wife; and muſt there be ſeveral 
adminiſtrations granted for one and the ſame thing? This would 
be abſurd, as well as to actions to be brought by them, as to 
actions brought againſt them ; that if the adminiſtration is deter- 
mined by the marriage, it will be to-no manner of purpoſe to make 
an application to the ſpiritual court; they will not grant it to the 
huſband, and the wife being {till under age, they muſt grant it 
to tome other perſon during the minority of her and her three 
ſiſters, as it was before; and then it would be doing a vain thing 
to determine it: that the ſpiritual court by 31 E. 3. fl. f. c. 11. 


is to grant adminiſtration to the next of kin, which the huſband 


is not in this caſe: that the law takes notice of an executor be- 
fore probate, and he may do ſeveral things before probate; but 
the power of an adminiſtrator is derived to him only. by the let- 
ters of adminiſtration z that if the huſband has no right to claim 
the adminiſtration in this caſe, no more has the wife ; for ſhe 
being ſtill under age as well as the other nieces, the court will 
grant adminiſtration to none of them ; or, if they would, might 
grant it to any of the others as well as to her, it being in the diſ- 
cretion of the ordinary; and if the ſpiritual court ſhould grant 
adminiſtration to the huſband, that is not de jure, that he is en- 
utled to it, but they may grant it to him as they would to any 
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18 Exuxecutors and Adminiſtrators. 
other perſon. The court, therefore, was of opinion, that Jones 
ſtill continued adminiſtrator during the minority of the four 
nieces, notwithſtanding the marriage of one of them, and that 
ſuch adminiſtration did not determine till one of them came to 


the age of twenty-one years, and accordingly over- ruled the de- 
murrer. | 8 | 


Hob. 2 fr. Although it ſeems clear, that the authority of an adminiſtrator 
ara mw au. durante minoritate of an infant executor determines at ſeventeen, 
Rep. 2090. and that of an adminiſtrator durante minoritate of an infant, 


5 4 10 a. who is entitled to adminiſtration, at the age of twenty-one, yet 
011. * 


10. . 5 OED « 5 7 2 
Yelv. 128. tiff in his declaration need not aver, that the infant is ſtill 


under thoſe ages, for this is a matter more properly within the 
conuzance of the. defendant, and if his power be determined, 
he ought to ſhew it; but he cannot object it, after he has taken 
iſſue on another point, which is an admiſſion that his authority 
ſtill continues. | | 


(a) Hob. gr. But it is (a) ſaid, that if ſuch an adminiſtrator brings an ac=- 
= 3 tion, he muſt aver, that the infant is ſtill under age, becauſe 


Rep. 209. it is a matter within his conuzance, and the thing that entitles 
Roll. Rep. him to the action; but in this caſe alſo it hath been (6) adjudged, 
4% Cro- that the defendant muſt take advantage of this omiſſion, by way 
Car. 240. Of plea or demurrer, and cannot object it aſter he has joined 
iſſue with him on another point, which admits the continuance of 

his authority. 
But if an action of debt be brought againſt an adminiſtrator 
-— hag m. generally, and the defendant pleads in abatement, that adminiſtra- 
Carch. 422. tion was granted to him during the minority of his wife, he muſt 
' Sparks and ayer, that the wife is ſtill living; for though he was a ſpecial ad- 


Comb. 465. 


Crofts, miniſtrator at firſt, yet if his wife were dead, he might be ad- 

miniſtrator generally, as the declaration ſuppoſeth. | 
Roll. Abr. It ſeems to be clearly ſettled, that if an adminiſtrator du- 
888-9. rante minoritate brings an action and recovers, and then his time 
vo Car. determines, that the executor may have ſcire facias upon that 
2 Brownl, judgment. | ; 


$3. Gedb., 104. Lev. 181. Keb. 750. Vern. 25. 


2 Lev. 37. Alſo, it hath been holden, that if ſuch an adminiſtrator ob- 
* bs) i 4 — — bt 3 . o . 

Niomreſton; tains judgment, he may bring a ſcire facias againſt the bail, and 
but per Hale, they cannot object that the infant is of full age; for the recog- 


in this caſe, nizance being to the adminiſtrator himſelf by name, though he 


eee be adminiſtrator durante minori ætate tantum; yet he may have 2 
of age be /crre facias againſt the bail. | 


had ſued out execution upon the principal judgment, it might have been a queſtion, whether that ought 
£2 be ſucd out by him, or by the infant. : - 


2, Of 


if an action be brought againſt ſuch an adminiſtrator, the plain 
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2. Of BE Adminiſtrator de bonis non, where the firſt Adminiſtra- | 
tor dies, or the Executor dies inteſtate, or without Probate of 
the Will. And herein: | | 


1. in what Caſes Adminiſtration de bonis non ſhall be granted, and 


to whom. 


Theſe kind of adminiſtrations are granted in the following in- 
ances : 6 1 Coe 5 

1. If a perſon dies inteſtate, and adminiſtration is granted Swiab. 395. 
to F. S., who dies without having adminiſtered all the inteſtate's 2 3 
goods, in this caſe the ordinary muſt grant adminiſtration of the N 
goods unadminiſtered to another; for the firſt adminiſtrator can- 
not continue the truſt repoſed in him to his executor or admini- 
ſtrator, becauſe he has no intereſt but what he derives from the 
act of the ordinary, ; i | 

2. So, if an executor dies inteſtate, adminiſtration de bonis non Roll. Abr. 
cum teftamento annexo of the teſtator muſt be granted by the ordi- Vg 

| it ; augh. 182. 

nary, for they are not devolved on the adminiſtrator of the in- 
teſtate, becauſe he had them in auter droit, in order to diſcharge 
the truſt repoſed in him; but if the executor makes his executor, 
then the truſt is devolved on him; and after payment of the 
debts and legacies of the firſt teſtator, he has an abſolute pro- 
perty in the goods. 7 

3. If the executor dies before probate, though he (a) admi- Roll. Abr. 
niltered in part by diſpoſing of the teſtator's goods, c., yet his 8 
executor cannot be executor to the firſt teſtator; but in this caſe — 25 
there is not an adminiſtration de Bonis nom adminiſtrat. granted, but (a) Becauſe 
an immediate adminiſtration, becauſe the executor died ante onus the admi- 


3 . $4: . niſtring is an 
executionis teflamenti ſuper ſe ſuſceptum, which is the foundation the 40 fn ,, _ 
ſpiritual courts proceed upon. of which 


| | the ſpiritual. 
court cannot take notice; yet the acts done by the executor are good. 1 Salk. 308. per Holt. 


4. So, if an executor (5) refuſes adminiſtration with the will 9 Co. 37. 
annexed, it is to be granted to another. | Manns 
(>) An executor may renounce, but cannot aſſign over the executorſhip, becauſe it is a perſonal truſt. 
Vaugh. 182.—Alſo, where an executor before probate poſſeſſed himſelf of the goods, paid a debt, and 
converted ſome of the goods, and after, before the ordinary, refuſed ; and upon ſuch refuſal the ordinary 


granted adminiſtration to the widow of the deceaſed; it was adjudged ſuch adminiſtration was void, 
there being a rightful executor that had adminiſtered, Mod. 213-14. Parten and Baſeden. 


In theſe caſes adminiſtration is to be granted to the next Dyer, 472. 
of kin to the firſt teſtator or inteſtate ;z but if the teſtator ap- 2. Iſled and 
. 6: Ul . ; . Stanley. 

points a refiduary legatee, ſuch legatee is entitled to' admini- 


: Show. 25. 
tration. 3 Mod. 59. 

Vern. 200. 
2. To wohat T. hings unadminzſtered an Adminiſtrator de bonis non 71s 


entitled. 


An adminiſtrator de bonis non is entitled to all the goods and Salk. 306. 
perſonal eſtate, ſuch as terms for (c) years, houſehold goods, &c., ne 143- 
KN C 2 which (c) Whe- 
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ther an ad- which remain in ſpecie, and were not adminiſtered by the firſt ex- 


er ecutor or adminiſtrator, as alſo to all debts due and owing to the 
C COHrns nou 4 


be entitles te ſtator Or inteſtate. 


to an eſtate per auter vie, within the letter and meaning of the ſtatute 29 Car. 2. c. 3. Carth. 376, 


A By ftat. 14 Geo. 2. c. 20. § 9. diſtribution ſhall be made of eſtates per auter vie, whereof there 
is no ſpecial occupant, and which are undeviſed. | : 


Salk. 306. Alſo it is holden, that if an executor receives money in right 
of the teſtator, and lays it up by itſelf, and dies inteſtate, that 
this money ſhall go to the adminiſtrator de bonis non, being as 
eaſily diſtinguiſhed to be part of the teſtator's effects, as goods in 

ecie. 

Vern. 473. 7 But if A. dies inteſtate, and his ſon takes out adminiſtration 

—_ and to him, and receives part of a debt, being rent arrear to the 

alcot, de- | 

creed; & inteſtate, and accepts a promiſſory note for the reſidue, and then 

vide 2 Vent. dies inteſtate z this acceptance of the note is ſuch an alteration 

307: e of the property as veſts it in the ſon, and therefore on his death 

0” bt hall go to his adminiſtrator, and not to the admiaiſtrator 
de bonts non. 


3. In what Actions commenced before his Time, may an Adminiſtrator 
| de bonis non proceed. 285 | 
Rall Abr, If a feme executrix to J. S. takes a huſband, and the huſband 
5 1 and wife bring an action of debt upon an obligation in right of 
a the wife, as executrix to J. S., and they have judgment to re- 
cover the debt with damages and coſts; if the wife dies, the huſ- 
band cannot take out execution, for he is not entitled to the 
thing recovered, but it ſhall go to the ſucceeding adminiſtrator of 

J. S., as the inteſtate's effects. 


3 33, But yet in theſe caſes, though the adminiſtrator de Bonis non 
> 3 Was entitled, yet he could not ſue out execution, becauſe he was 
443. not privy to the judgment, and therefore was driven to a new ac- 
2 Saund. tion; but this being very inconvenient, 

149. Sid. 29. 


(a) Made By the (a) 17 Car. 2. cap. 8. it is enacted, © That where any 
of de judgment after (5) a verdict ſhall be had by or in the name of 
e. 17. « any executor or adminiſtrator, in fuch cafe an adminiſtrator 


(5) He may & de bonis non may ſue forth a feire facias, and take execution 


alſo, it ce : 4” 
ſeems, per- upor- ſuch judgment. | 


tect an execution thus begun. 6 Mod. 290. Salle. 322. pl. 10. Ld. Raym. 1072, S. C. 11 Mod. 34. 


pl. 6. Adminiftrater de bonis non entitled to the rent recovered by the executor of the executor, or a 
leaſe made by ſuch firſt executor, 


3. Of an Executor de ſon tort : And herein, 


1. What Ads or Degree of Intermeddling will make an Euecutor 
8 de ſon tort. 


Swinb. 443. An executor de ſon tort is a perſon who, without any authority 


1 from the deceaſed or the ordinary, does ſuch acts as belong to 


171. the office of an executor or adminiſtrator. 


Godolph. 90. [What acts make a perſon fo liable, is a queſtion of law ; whether proved or not, is for 
the coalideration of the jury. 2 Term Rep. 97.] 
| | There 
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he There are various acts which will make a man executor de 5 co. 33. b. 
| fon tort; ſuch as poſſeſſing and converting the deceaſed's goods Reat's cal. 
766 to a man's own uſe; paying the deceaſed's debts out of his n 
aſſets; ſuing for and receiving debts due to him; and it is ſaid, Godolph. 
in general, that all acts of acquiſition, transferring, or poſſeſſing 31, Dyer» 
cht of the deceaſed's eſtate, will make an executor de /on tort, be- oe i : 
nat cauſe theſe are the only indicia by which creditors can know Roll. Abr. 
0 againſt whom to bring their actions; and an adminiſtrator is not 1 8 i 
* liable for the goods converted by ſuch executor till he has reco- 3 Leon. = 
. vered them in damages. | | Hob. 49. 
Nr Alſo, a perſon may be executor de ſon tort, by releaſing debts Godolph. 
the due to the teſtator; by paying legacies with the deceaſed's ef- 857 
hen fects; by entering on a ſpecifick legacy without the executor's xxec. 174. 
enn aſſent; by paying and diſcharging the deceaſed's mortgages with Roll. Abr. 
-ath his money or goods; by delivering to the deceaſed's (a) wife 5 i 
ator more apparel than is ſuitable for her; or by anſwering as exe- the wife 
cutor to any action brought againſt him; or by pleading any takes more 
other plea than ne unques executor. N 
| | | is ſuitable 
rator e to her degree, this makes her an. executrix de ſon tort. Roll. Abr. 918. 
| So, if a perſon is appointed by the ordinary ad colligendum bona 10 H. 7. 
band d:funf?., though his acting in obedience to ſuch authority will not 27- Roll 
at of make him an executor, de ſon tort; yet if he proceeds further, and Das 56, 
. ſells bona peritura, &c., he becomes executor de ſon tort : fo, if 
huf- the ordinary had given him expreſs authority to ſell the goods, 
> the yet this would not free him from being executor de ſon fort, for 
or of the ordinary himſelf cannot give any ſuch authority. | | | 
. [So, if the ſervant of B. ſell the goods of C., an inteſtate, as Paget v. 
non well after his death as before, though originally by the orders of Pg, 
& n C., and pay the money ariſing therefrom to B., B. may be ſued Ros" 49 
W ace as an executor de ſon tort, | | 14.4, 
So, if 2 perſon having intermeddled in the inteſtate's affairs, | 
re any has money belonging to him in his hands at the time when an 
MR action is brought againſt him for a debt due from the inteſtate, 
ſtrator he is liable as an executor de ſon tort. | 
cution So, if a creditor take an abſolute bill of ſale of the goods of Edwards v. 
his debtor, but agree to leave them in his poſſeſſion for a limited OY 
3 5 time, and in the meanwhile the debtor. die, whereupon the cre- "Bay 587. 
85 Of ditor takes and ſells the goods, he will be liable to be ſued for the * 
debts of the deceaſed as executor de ſon tort; for the debtor's con- 
tinuing in poſſeſſion is inconſiſtent with the deed, and fraudulent 
againſt creditors, ] „ 
And by the 43 Eli. cap. 8. it is enacted, © That all and ever 
Suecutor te perſon 2 A Ly hereafter ſhall W receive, and havk 
* any goods or debts of any perſon dying inteſtate, or a releaſe or 
uthority other diſcharge of any debt or duty that belonged to the inteſ- 
long to * tate, upon any fraud, or without ſuch valuable confideration 
* as ſhall amount to the value of the ſame goods or debts, or near 
not, is for Bi © thereabouts, (except it be in or towards ſatisfaction of ſome 
There * juſt and principal debt of the value of the ſame goods or debts, 


Sto him owing by the inteſtate at the time of his deceaſe,) ſhall 
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Executors and Adminiſtrators. 


cc be charged and chargeable as executor of his own wrong, and 
&« ſo far only as all ſuch goods and debts coming to his hands, or 
& whereof he is releaſed or diſcharged by ſuch adminiſtrator, 
« will ſatisfy, deducting nevertheleſs to and for himſelf allow- 
c ance of all juſt, due, and principal debts, upon good conſidera- 
« tion, without fraud, owing to him by the inteſtate at the time 
of his deceaſe, and of all other payments made by him, which 
cc lawful executors or adminiſtrators may and ought to have and 
cc pay by the laws and ſtatutes of this realm.” 


Godelph. But, notwithſtanding this, there are ſeveral acts which a ſtranger 
” 3 may do without running the hazard of making himſelf an exe- 
a 


the expences CUtOr de ſon tort ; ſuch as taking care of the deceaſed's (a) fu- 
herein mult neral, feeding his cattle, taking an inventory of his eſtate and 


8 eee effects, paying or diſcharging his debts or legacies with his 
ceaſed's ef. OWN money, repairing his houſes in decay, providing neceſ- 


tate and ſaries for his children, c.; for theſe are to be eſteemed offices 


34 of kindneſs and charity, and not ſuch as involve him in an 


Exec. 174. eXecutorſhip. | 


But it ieems, that if the expences of the funeral are defrayed out of the deceaſed's effects, the perſon 


who meddles herein is an executor de ſon tort. Skin. 274. pl. 2» Carth. 104. 


5 Co. 43. Alſo, here we muſt obſerve, that regularly there cannot be an 
Chan: Ca. executor de ſon tort when there is a rightful executor, or when 
33. Salk, » . | . 
343. pl. 19. adminiſtration has been duly granted; for if after probate of the 
| will, or adminiſtration granted, a ſtranger gets poſſeſhon of the 
deceaſed's goods, he is a treſpaſſer to ſuch executor or adminiſtra- 


tor, and may be ſued as ſuch. | 


5 Co. 33. b. But if a ſtranger gets poſſeſſion of the deceaſed's goods before 


TY () probate of the will, he may be charged as executor de ſon tort, 


before adi. becauſe the lawful executor can be no further charged than for 


* the aſſets that came to his hands. 

granted, A 

ſtranger gets poſſeſſion of the deceaſed's goods, he may be charged as executor de fon tart, unleſs he de- 
livers the goods over to the adminiſtrator before the action brought; and then he may plead plene admi- 
niſtravit. Salk, 31 Jo pl. 19. 


5 Co. 34. a. 80, although there be a rightful executor who adminiſtered, 
| = if a ſtranger takes the deceaſed's goods, and, claiming to 
e executor, pays or receives debts, or pays legacies, or other- 
wiſe intermeddles as an executor, he becomes an executor de 

fon tort. | 
Moor, 126. As to thoſe things on which a ſtranger enters and takes pol- 
r ſeſſion, and which will make him an executor de /on tort, it 
Sivle, 407, is now clearly agreed, that a perſon may be an executor de on 
2 Mod. 174. fert, by entering on a leaſe or term for (c) years, eſpecially if 
3 399: according to the old books he enters in right of the deceaſed, and 
9 ner en- does acts upon the land, which belong to the office of an exe- 
tels into an cutor or adminiſtrator; as ordering the deceaſed's cattle to be fed 
e on the land, &c.; but if he enters generally, and does not act 


this makes AS an executor, by meddling with the inteſtate's goods, &c., he is 


him an ex- then a diſſeiſor, and not an executor de ſon tort. 
ecutor de ſen 


tor ; becauſe by the 29 Car. 2. c. 3. fuch eſtate is made aſſets. Carth. 166. 5 
| But 
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Executors and Admintftrators. 
But this matter will be beſt explained by inſerting the two fol- 


lowing modern reſolutions. 


In an action of debt in the debet and detinet againſt an execu- 


tor upon a leaſe for years, it was found by ſpecial verdict, that 
the plaintiff leaſed to Simon Taylor, father of the defendant, for 
years, rendering 18014. per annum rent; that Simen died inteſtate, 
and the defendant entered and uſed the inteſtate's cattle, and fed 
them upon the land for three months, and that he fed the cattle 
with the inteſtate's hay upon the ground, and, three days before 
the rent became due, the defendant drove the cattle off the land, 
and afterwards took out adminiſtration of all but this leaſe; and 
whether he ſhould be chargeable, or not, for the rent, was the 
queſtion; and all the court were of opinion, and ſo gave judg- 
ment, that he ſhould be charged; and in this caſe theſe points 
were reſolved: 1/2, (a) That the action was well enough laid in 
the debet and detinet. 2d!ly, (%) That an executor cannot wave a 
term, but ſhall be charged as far as he hath aſſets, though the 
rent be greater than the value of the land. 3dly, That admini- 
ſtration may be granted by the ordinary for part, as in this caſe, 
adminiſtration granted, excepting the leaſe. 4zhly, (e) That if 
an executor de ſon tort takes out adminiſtration, this does not 
purge the wrong ſo, but that a creditor may charge him as exe- 
cutor de fon tort, 5thly, An executor de ſon tort of a term ſhall 
be chargeable for the receipt of the profits till there be a rightful 
executor or adminiſtrator to charge, as in Read's caſe, 5 Co. 34. a 
after adminiſtration or probate, the ſtranger that meddles with 
goods ſhall not be chargeable as executor de ſon tort, (4) unleſs 
he, pretending and claiming to be adminiſtrator, pays debts and 
does other things as executor : now there being no rightful ad- 
miniſtrator of this term, it being excepted out of the grant of 
adminiſtration, the defendant, by his meddling, has charged 
himſelf as executor de ſon tort thereof, : 
: Stubs and Rightwiſe. 
In an action of waſte, the plaintiffs declared that they made 
a leaſe to J. S. of a barn for thirty-one years, who died inteſtate, 
and that the defendant entered claiming terminun prædict. as exe- 
cutor, and committed waſte by pulling down the ſaid barn z and 
on demurrer it was urged for the defendant, 1/, That there 
could not be an executor de ſen tort of a term, for no man can 
qualify his own wrong, by alleging, when he enters generally, 
that he took only a particular eſtate, and therefore muſt be a 
diſſeiſor in fee. 2. Admitting there may be an executor de /on 


tort of a term, yet there is no privity between the leſſor and him, 


to charge him in an action of waſte z for at common law, and 
alſo by the ſtatute of Gloucefer, waſte lies only againſt tenant by 
curteſy, dower, for life or years, neither of which is this tenant ; 
beſides, in this action the place waſted is to be recovered with 
treble damages, which will be an injury to the rightful admi- 
niſtrator, as alſo to the creditors of the deceaſed. As to the firſt 
objection, the court was of opinion, that there might be an exe- 
cutor de /or: rort of a term; and as to a wrong-doer's qualifying 


4 his 


23 


Paſch, 31 
Car. 2. in 
C. B. de- 
tween Garth 
and Taylor, 
(a) Ac.orde 
ing to the 
reſolutrong * 
5 Co. 31. 
Cro. Jaa. 
238. 

Bulſt. 22-3. 
Lord Rich - 
and Franks 
Cro. Jac. 
546. $49» 
cont. Ciro. 
Car. 22 5. 
Smith and 
Norfolk. 
( Accord - 
ing to Yelv. 
103. Hawſe 
and Web- 
ſter. Cro. 
Jac. 549. 

— Though 
it is ſaid in 
Bro. tit. 
Waiver, 10. 
in ſuch a 
caſe, perad- 
venture, he 
May Wave; 
and ſo is 21 
H. 6. 24. b. 
Eullk. 22. 
(c) Accord- 
ing to Cro. 
Eliz. 102. 


(d) And fo is Hob. 49. 


3 Lex. 31. 
35. Mayor 
and Com- 
manalty of 
Norwich 

v. John. 

3 Mod. 90. 
Vs . ad- 
judged for 
the plaintiff 
in C. B. and 
affirmed in 
B. K. 

2 Show. 


Rep. 457. 
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f 4 Executors and Adminiſtrators. 


* 


his own wrong, the difference in theſe caſes they ſaid was, that 

OY where a perſon enters generally upon lands of which there 1s no 
term in being, there he cannot qualify his wrong, by faying that 

he claims only a particular eſtate, but muſt be a diſſeiſor in fee: 

ſo, where there is a term in being, as in this caſe, he cannot en- 

large his eſtate by claiming a fee, and it is no objection, that the 

leflor did not charge him as a diſſeiſor, when he had it in his 

election to charge him either way; which is the diſtinction taken 

(a) As in in the (2) books. As to the ſecond objection, it was holden, 


HON 6. 20. that the want of privity was not material, and that fince the ſta- 


| Dyer, 134. tute of Glouceſter, which is rather a remedial than a penal law, 


pl. 6. 14. privity is not requiſite, for waſte will lie againſt the lord of a 
214, Pl. 18. villein, who enters upon the land leaſed to the villein for life, or 
years: it will lie alſo againſt an occupant, who is a mere ſtranger, 


as well as againſt a ſpecial occupant, who comes in by the limita- 


tion of the leflor. So, if tenant for life commits treaſon, and 
the king grants over the eſtate, waſte will he againſt the grantee : 
ſo, if a reverſion eſcheats, waſte will lie for the lord; in all 
which caſes there is no privity : and it would be a manifeſt in- 
Jury to the leſſor in this caſe, if he ſhould be delayed of his ac- 
tion till adminiſtration is taken out: and as to the objeCtion, 
that this will be an injury to the rightful adminiſtrator, the court 
held, that the rightful adminiſtrator might falſify the recovery; 
for a recovery againſt one, that has not right, ſhall not bind him 
that has; and after adminiſtration granted he is paramount the 
recovery, viz. from the death of the inteſtate, 
Noy, 69. As to the value of the things taken by a ſtranger, ſo as to 
Soulf. 116. make him an executor de ſon tort, it ſeems not to be material; 
and therefore where an action was brought againſt ſuch an one, 
who pleaded ne ungues executor, and it was found that a bedſtead 
only came to his poſſeſſion, he was charged with a debt of 60ʃ. 
Noy, 69. So, where on a like plea it was found, that the defendant took 
Ong s caſe only a bible, he was charged with a debt of a hundred pounds, 
been 39 or 40 Eliz. 
Cro, Eliz. 90, where the jury found, that the defendant detained bonam 
472. partem bonorum, and fold them, though it was objected, that 
bana pars was very uncertain z yet the court held, that he ſhould 
be chargeable, for he cannot detain any part; and if he does, let 
it be of ever ſo ſmall value, he is liable as an executor de ſon tort. 
2Vern. 147, But in theſe oafes, where the things are of a very inconſider- 
8 able value, it is ſaid that there may be relief in equity, as where 
on a plea of ne unques executor, the plaintiff proved that a chimney- 
back came to the defendant's hands, or that the defendant took 
money for a pot of ale ſold by the teſtator; in theſe caſes the 
defendant was relieved in equity, | | 
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Exetutors and Adminifirators, 25 


2. What Act: of an Executor de ſon tort are ar.valid as if done by 
a a lawful one. | 


An executor de ſon tort may do ſeveral acts which a lawful ex- OF. of 
ecutor may do, and which ſhall be as binding as if done by Exec. 279. 
a rightful executor. | 


Therefore, if he pays (a) juſt debts, and an action is brought 5 Co. 30. 


againſt him by a creditor, he may plead plene adminiſiravit. 2 1 

Carth. 104. Sid. 76. (a) An executor de ſon tort ſhall be allowed, in equity, all ſuch payments as were 
incumbent on the executor, according to the courſe of law; but as to payments made out of order and 
rule, which the law lett the executor liable to, he ſhall not be allowed them, becauſe to the prejudice of 
the executor. Chan. Ca. 33. So, where a widow poſſeſſed herſelf of the perſonal eſtate as ex- 
ecutrix, under a revoked will, and paid debts and legacies, but had no notice of the revocation z 
it was holden in equity, that ſhe ſhould be allowed thoſe payments. Chan. Ca. 126. & wide Roll. 
Abr. 919. ' | 


But if an action of trover be brought by a rightful executor or Carth. 104. 
adminiſtrator againſt an executor de ſon tort, he cannot plead pay- Skin. 224. 
CL, : pl. 2. [Bull. 
ment of debts to the value (6), &c., or that he hath given the N. pn 
i 5 . Ni. Pri. 48, 
goods, Wc, in ſatisfaction of the debts, (c) becauſe no man ought (5) He may, 
to obtrude himſelf upon the office of another; but yet upon the Perhaps, of 
. 2 ſ 
general iſſue pleaded, ſuch payments ſhall be recouped in da- as he hath 
mages, [and if they amount to the full value, the plaintiff ſhall mon Bull. 
8 . 2 J. ri. 
be nonſuited. ] | 3 Tf the 
action be treſpaſs, inſtead of trover, payment of debts to the value, will go only in mitigation of da- 
mages. Id. ibid.] (c) For this would take from the rightful executor the liberty which the law gives 


him of preferring one creditor to another; nay, of preferring himſelf to other creditors who are in 
equal degree with him. Off. of Exec. 181. | Bis 


Alfo, it is clearly agreed, and hath been ſolemnly adjudged, ; Co. 30. 
that an executor de ſon tort cannot retain any part of the de- ow ws 
ceaſed's effects, in ſatisfaction of a debt due to himſelf, either pj, Gods 
againſt a creditor whoſe debt may be inferior to his, or againſt Roll. Abr. 
the rightful executor or adminiſtrator; for if it were permitted every 92*: 

* . . Moor, 527. 
man to be his own carver, it would occafion endleſs ſtrife and Brounl. 103. 
confuſion, and would in effect be allowing him to take advan- Tp 137- 


tage of his own wrong. | — 
2 Stra. 1106. Andr. 328. 356. 3 Term Rep. 590. 2 H. Bl. 26. 


3. How an Executor de ſon tort Hall be charged, and how far a 
ſubſequent Adminiſt ration purges the firfl Wrong. 


(d) An executor de /on tort makes himſelf liable, as far as he (d) 5Co. 30. 
hath aſſets, to all the debts due by the deceaſed, as alſo to his _ * 
(e) legacies, and ſubjeCts himſelf to the action of the rightful ex- ec. (Roll. 
ecutor or adminiſtrator, and may by his falſe plea (as if an action Abr. 919. 
is brought againſt him by a creditor, and he pleads ne ungues exe- "= 
cuter, which is found againſt him) ſubje& himſelf to the pay- 
ment of the whole debt, though the goods which came to his 
hands be of ever ſo ſmall value. 

And though an executor de ſon tort does afterwards take out Godb. 217. 
letters of adminiſtration, yet it is ſtill in the election of a creditor 3,7<92:198- 


Cro, Eliz. 
to 
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26 Erectutors and Adminiſtrators. 
702. 365. to charge him as executor or adminiſtrator; for having (a) ones 


1 made himſelf liable to the action as executor de ſon tort, he 
2 come (6) ſhall never after diſcharge himſelf by a matter ex pot facto. 


to the poſſeſſion of an adminiſtrator, and his adminiſtration is repealed, he ſhall be charged as executor of 
his own wrong. Mod. 63. (5) And there an executor de ſor tort cannot plead, that he is an adminiſtra» 


tor, though adminiſtration was actually taken out before the action brought, 2 Vent. 180. & wide 
5 Mod. 145. | 


Roll. Abr. But this it is ſaid muſt be ſo underſtood, that the defendant 


923- Cannot by this plea abate the plaintiff's writ, by alleging himſelf 
+ ag adminiſtrator ; but that yet to other purpoſes a ſubſequent admi- 
Ray. 58. Niſtration purges the firſt wrong, and hath relation to the death 
* of the party; as if one poſſeſſeth himſelf of the goods of an in- 
. teſtate, and pays as much money as the goods are worth, and 


tion, is op- 
poſed in the 
eccleſiaſtical 
court, and 


then takes out letters of adminiſtration; in this caſe he may plead 


plene adminiſtravit, and ſhall retain the goods in ſatisfaction of 
what he paid. 


pendente lite, being ſued as executor, he pleads a retainer for à debt due to himſelf; to which the plain. 


tiff replies, that the defendant is executor de ſor tort 5 the defendant rejoins, that letters of admini- 
tration were granted to him puis darrein continuance; this plea was holden good on demurrer, and 
Judgment for the defendant. Vaughan v. Browne, 2 Str. 1106. Andr. 328. S. C. 3 Term. Rep, 
588. S. C. cited. If H. get the goods of an inteſtate into his hands, and adminiſtration be granted 
afterwards, he ſtill remains chargeable as a wrongful executor, unleſs he deliver over the geads to the ads 
mrinifirator before the actien is brought, and then he may plead plerè adminiſiravits Per Holt, C. J. 
r Salk, 313. And he cannot avail hiraſelf of a delivery over of the effects to the rightful adminiſtra. 
tor after the action brought, though in fact no adminiſtration was granted at the time of its commence- 
ment; nor of the aſſent of the adminiftrator to his retainer, ſo as to defeat the action of the creditors 
Curtis v. Vernon, K. B. 3 Term Rep. 587. Affirmed in the Exchequer-chamber, 2 H. Bl. 18.— 
But, an executor de ſen tert is net liable, it ſeems, de benis propriis, but only ſo far as he hath wrong- 
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Fully adminiſtered the effects of the deceaſed, Harris's Juſtin, 87. n. cites 1 Mod. 213-4. Swinb. 
337. ed. 1743. | 


Moor, 16. 80, where an executor de ſon tort enters and takes poſſeſſion of 
— the goods, and ſells them, and afterwards takes out adminiſtra- 


tion, yet the ſale is good by relation: but if the inteſtate was 
entitled to a leaſe for years in reverſion, and ſuch an executor 
de ſon tort had ſold the term, and afterwards had taken out ad- 
miniſtration, and then had ſold it again to another, the ſecond 
vendee muſt have enjoyed it, becauſe there can be no executor de 


ſon tort of a reverſion : beſides, no entry can be made on a term 
in reverſion, h 


Cro. Car, If a widow takes poſſeſſion of her huſband's goods, and with 
_ more the afſent and direction of her ſon ſells thereof to the value of 
and Porter. 300 J., and afterwards the ſon takes out adminiſtration and dif- 
e) Where, charges all the debts of the inteſtate, not only to the value of this 
mit, gool,, but all the aſſets which the inteſtate died poſſeſſed of, and 
gainſt an 5 k l , 

executor de an action is brought againſt her by a creditor, ſhe may plead 
fen tort, at plene adminiſtravit, and ſhall be diſcharged upon this evidence; 
* for the action being brought againſt her after adminiſtration 
North, Ch. taken out, it is unreaſonable that ſhe ſhould be liable (c) both 
Juit. the to the creditor and adminiſtrator, or that creditors ſhould have 
. ſatisfaction for more than the party died poſſeſſed of. 


ther goods having been taken in execution upon a judgment obtained againſt the defendant, by a cre- 
ditor of the deceaſed, ſhould diſcharge him againſt the plaintiff, who brought his action as adminiſ- 
traror; and the opinion of the Chief Juſtice was, that this execution was à good diſcharge againſt 
another creditor that ſhould ſue him, to whom he might plead vient enſes mains 3 but it was no diſ- 
charge againſt an adminiſtrator ; for inen muſt not be encouraged to meddle with a perfoyal eſtate with- 
out right; but to prevent this miſchief, where the party dies inteſtate, and there is conteſt about the 
adminiſtration, a man may procure from the ordinary letters ad colligend. Vent. 349, 350. 
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(C) Of the Manner of | appointing an Executor: 
| | And herein, Reb a 


1. By what Words an Executor is conſtituted. 


HERE we mult firſt obſerve, that the appointing of an executor 
is an eſſential part of a will; for if a man makes ſeveral 
deviſes, &c., and appoints no executor, he dies inteſtate as. to his 


(a) goods and chattels : but though ſuch a fignification of the teſ- 


tator's mind as to the diſpoſition of his goods, Qc. be no more 
properly to be called a teſtament, than any deed, wherein he ex- 
preſſes his mind to grant ſuch and ſuch things, may be called a 
teſtament ; yet it is not altogether of no force and validity; for 
ſince there is an expreſſion of the teſtator's mind for the diſpoſi- 
tion of his goods in this or that manner ; ſo far it ſhall be of ef- 


fect, that the diſpoſition ſhall be made according as he hath ex- 


preſſed his mind, and therefore ſhall adminiſtration be granted to 
the next of kin cum codicillo annexo, as it is when a perfect will is 
made, and an executor refuſes. 3 


— 


27 


Godolph. 
76. Off. of 
Exec. 3. 
Noy, 12. 
(a) But as 
to land, a 
will is good, 
though there 
be no execu- 
tor named, 
for an exe. 
cutor hath 
nothing to 
do with 
lands and 
tenements 
which were 
not origi- 
nally teſta- 


mentary, but are made deviſable by act of parliament. Off. of Exec. 3, 4. 


On the contrary, the bare naming of an executor in the will, 
without giving any legacy, or appointing any thing to be done, 
is ſufficient to make it a will, and as a will it is to be proved, 
for the naming of executors is by implication a gift or dona- 
tion to them of all the goods, chattels, credits, and perſonal 
eſtate of the teſtator, and. the laying upon them an obligation 
to ſatisfy the teſtator's debts to the juſt value of his goods and 
chattels, | 

But although the appointing of an executor be an eſſential part 
of a will; yet it is not at all neceſſary, that the teſtator ſhould 
make uſe of the word executor in conſtituting him; for any words 
which ſhew his intention, that ſuch an one ſhould be executor, 
are ſufficient z for a man's will, being ſuppoſed his laſt act, and 


made when he is ino concilii, is to receive a favourable inter- 
pretation. Y | 


and gave one of them a legacy; the Maſter of the Rolls held, that the legatee, ſo appoin 


could not claim his legacy without acting, or at leaſt proving the will. Read v. Devaynes, 3 Br. 
Ch. Rep. 95.] | SAY 


Therefore, if the teſtator ſays, that he commits all his goods 
to the adminiſtration, or to the diſpoſition of A.B., in this caſe 
A. B. is as effectually made executor as if the teſtator had made 
uſe of the word executor : ſo, if the teſtator appoints that A. B. 
ſhould diſpoſe of the goods in his cuſtody, he is thereby made 
executor of thoſe goods; or if he ſays, I make A. B. lord of all 
my goods, or I leave all my goods to him, or I make A. B. legatary of 
all my goods, or I leave the reſidue of my goods to him. 

[So, if after giving ſeveral legacies, the teſtator appoint A. and 


B. to receive and pay the contents. ] 


bl 


82. Off. of 
Exec. 3. 


Off. of 
Exec. 8. 
Godolph. 
82-3. 
Dyer, 90. 
[A teſtator 
deſired cer- 
tain perſons 
to act as bis 
executors, 


ted executor, 


Godolphe + 
83. 


Pickering 
v. Towers, 


Ambl. 364+ 


Godolph. 
83. 

* Sed 74. 
if A. B. 
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So, if the teſtator ſaith, Iwill that A. B. be my executor 7 C. D. 
will not ; in this cafe C. De is appointed executor, and may if he 
pleaſes be admitted to the executorſhip, and exclude A. B. * 


Mould not be firſt cited, and refuſe ? 


. Godolph. 


83. 


Oodolph. 
84. 


21 H. 6. 6. 
Off. of 
Exec, g. 
Roll. Abr. 


914. 
Godolph. 
76. 


Off. of 
Exec. 10. 
Godolph, 


40. 
(a) But a 
proviſo that 
one ſhall not 


So, if the teſtator, ſuppoſing his child, his brother, or his 
kinſman to be dead, ſays thus in his will; foraſmuch as my child, 
my brother, & c. is dead, I make A. B. my executor ; in this caſe, if 


the perſon, whom the teſtator thought dead, be alive, he ſhall. 


be executor. 

Alſo, if the teſtator, being aſked by another, whether he doth 
make A. B. his executor, doth anſwer, yea, I do, or what elſe, or 
why not? or, whom elſe ſhould J mate executor ? or, I cannot deny 


it, or other words to that purpoſe, animo teſtandi, this amounts to 


an aſſignation of A. B. executor. 
So, if the teſtator doth make A. B. or C. D. his executors; in 


this caſe they ſhall both of them be executors, for or ſhall be here 


conſtrued and, rather than the party for this incertainty ſhould be 
ſaid to die inteſtate. TY 

But if 4. be made an executor, and B. a co-adjutor, without 
more, he is not by this an executor with A., nor hath ſuch co- 
adjutor or overſeer any power to adminiſter, or to intermeddle 
otherwiſe than to counſel, perſuade, and adviſe. 

It is ſaid, that appointing him executor, who is named in 
ſuch a note left with C. D., 1s not a ſufficient making of ham an 
executor at all: but according to Godolph., this muſt be under- 
ſtood, that it is no ſufficient appointing of an executor to make 
it a written will, becauſe the appointing of an executor 1s left out 
of the will; but ſurely it will be a good nuncupative will, if not 
a good written will ; for why ſhould not ſuch an appointment be 
good in caſe where the teſtator had made a diſpoſition by writing, 
as well as if he appoint an executor by word of mouth, where he 
hath made diſpoſition by writing of his goods and chattels ? 

If one appoint my executor to be his executor, and die; if 
the will be not void' for incertainty, yet he is dead inteſtate until 
I die, and die teſtate; but if I die inteſtate, then he is dead in- 
teſtate alſo. ” | 

If there be demonſtration in a will, that is only added as de- 
ſeriptio perſone, and that be falſe ; yet if the perſon be well enough 
known with it, that is ſufficient ; as if the teſtator appoints his 
ſon Thomas, who was lately married, to be his executor, that is 
well enough, though he be not married, | | 


2. Of appointing an Executor abſolutely, or upon Condition, 


Any word in a will, that ſuſpends the aſſignation of an exe» 
cutor in expectation of ſome future events, makes the executor- 
ſhip conditional: but if the condition be contrary to the former 
part of the will, it is void ; as if one makes his two executors, 
provided that one ſhall not adminiſter, this is (a) void. 


meddle during the other's life, is good ; and by this they ſhall be executors ſucceſſively, and not jointly: 


Off. of Excc. 


13. 


A con- 


tion. 
in Cxes 
ecutor- 


former 
>CuUtOrs, 


ot jointly« 


A cone 
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A condition ought. properly to relate to ſomething in contin- Godolch. 


gency, that may, or may not be; for if it be ſubject to no con- 43 
tingency either in ſubſtance or circumſtance, it is no condition; 


as, if A. makes B. his executor, upon condition the fun rife ten 


days after his death, he is executor abſolutely, for there is no 
contingency to ſuſpend his being ſo. So, if the teſtator make 
A. his executor, upon condition the teſtator's wife and daughter 
be alive at the time of the death of the teſtator, and he never had 
any daughter, the will is abſolute, for there is nothing poſſibly to 
overthrow itz and in ſuch caſe, where there is nothing to be a 
contingency, the adding of a condition ean be interpreted nothing 
but the making an illicitous grant. So, captious conditions, that 
are contrary to the diſpoſitions made, are void, becaufe they 
cannot be ſuppoſe to be made with any other deſign than that 


a man ſhould avoid his own grant. 


Neceſſary conditions, either in reſpect of fact or law, are of Godotls 
no manner of force; for it is in vain to require that which muſt 44 
neceſſarily be. Impoſſible conditions in reſpect of law, perſons, 
nature, or contrariety, are in themſelves void, and therefore hin- 
der not an executorſhip. | 

If an executor is appointed upon condition that he gives ſe- Of. of 
curity before ſuch a day to perform the will, or before he takes Exes+ 113 
upon him the adminiſtration, he muſt m thoſe caſes perform the 
condition before he is.complete executor. | | 

But in cafe of arbitrary conditions, the executor hath time, Godolph. 
during his life, to perform the condition, and may enjoy the exe- 43: 7%  _ 

2 2 2 (a) But tho 
cutorſhip in the mean time, unleſs the lee appoints a time for che execu- 
him to perform the condition in; but if the judge appoint time torſhip be 
and place, and the executor do it not, then is the condition determined, 

. 5 5 yet all acts 
(a) broken, and the perſon inteſtate, and ſo adminiſtration is to done by ſuck 
be granted to the next of kin. an executor 
in purſuance 


of his office, before ſuch condition broken, are good. Godolph. 77» 


3. Of appointing a temporary Executor, as for a limited Time, 


during the Abſence of J. S., &c. 


The time may be limited when the executorſhip ſhall begin, Godolph... 

and that either certainly or with reference to contingency ; for 7: 

by our laws it is lawful for a teſtator to appoint his executor, 

either from a certain time, or until a certain time, and in the 

mean time adminiſtration may be committed to the next of kin, 

or to the widow; and the acts done by ſuch adminiſtrator can= _ 

not be (5) avoided by the executor afterwards ; and in this ſenſe (5) Hob. 

the ſame perſon may be ſaid to die partly teſtate, and partly 63-6. 

inteſtate, which by the ſtrictneſs of the civil law is not al- 

lowable. | 
So, a perſon may appoint, that J. S. ſhall be executor till his Off of 


3 . | Exec. 1. 
ſon comes of age, or for any limited time he pleaſes, | 8, 3 Atk. 180 
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4. Of appointing an Executor with a limited Power, as to adrhi. 1 
h | niſter Part of the Eſtate. I 


Of. of _ "he teſtator may limit and divide the power of his executors 
Exec. 12* (a) in the following manner: 1, He may make A. his executor 


A. Hal. for his plate and houſehold-ſtuff, B. for his ſheep and cattle, C. 


Abr 914+ for his leaſes and eſtates by extent, and D. for the debts due to 
him; or, 2dly, He may appoint A. executor for his goods in the 


(a) Yet 
oe), cre- . a . 
ditors, they county of S., B. for his goods in the county of N., and C. for his 
are all exe. goods in the county of H. 
cutors, and | 
as one executor, and may be ſued as one executor. 19 H. 8. 8. Dy. 3. 32 H. 8. Br. Exec. 155. 
Cro. Car. 293. ] 


Off. of And though ſeveral executors are appointed with ſeparate and 
Exec. 13. diſtinct powers, yet is the will but one will, and needs only one 
probate. | | 


Salk. 92. But if a perſon is made executor without any limitation or re- 
pl. 6. ſtriction, he cannot take out adminiſtration for part, but muſt. 


renounce the executorſhip in toto, or not at all. 


Yelv. 103, Therefore if an executor has a term, and the premiſes are of 


297. pl. 6. 


propriis; for otherwiſe the premiſes ſhall be preſumed to be of 
greater value than the rent. | 


(D) Of appointing Co-Executors : And herein, 


1. What Acts done by any one of them ſhall be as valid as if 


done by them all. 


Godolph. JF a man appoints ſeyeral executors, they are eſteemed in law 
134. Off. of 


e ; . the acts done by any one of them, which relate either to the de- 
924. livery, gift, ſale, payment, poſſeſſion, or releaſe of the teſtator's 


5) There- goods, are deemed the acts of all, for they have a joint and 
them ſhall entire authority over the whole (c). | | 


have but one eſſoĩin, either before appearance or after; becauſe their teſtator himſelf, whoſe perſon they 


repreſent, could have no more. Godolph. 135. [(e) The law is otherwiſe, it hath been ſaid, with 
reſpe& to adminiſtrators. Lord Bacon's Tracts, 162. Hudſon v. Hudſon, But ſee contr. Jacomb v. 


| Harwood, 2 Vez. 265. See too, Touchſt. 484-5] 
Dyer, 23. b. Hence it hath been adjudged, that if the teſtator dies poſſeſſed 


Sy * of a leaſe for years, and having made two executors, one of them 
grants all his intereſt to a ſtranger, that the whole term paſſes, 


347-. | : f : : 
(d) So, if for each had an (d) entire authority and intereſt different from 


one exercu.- 


ne ts other jointenants. 


a debt, it is good, and ſhall bind the ret, 21 H.7. 25. b. Dyer, 23. b. in margin.———So, if one 


executor ſurrenders a term. 28 H. 6. 3. Dyer, 23. b. in margin.-—So, if one acknowledges 2 
judgment on an action - 17 E. 3. 66. Dyer, 23. b. in margin, So, if on a guid juris clamat one 
of them attorns, it ſhall bind them all. | 

| And 


and demand judgment, if he ought not to be charged in the de- 
Peſt. tinet tantum ; and this will free him from being charged de bonis 


but as (5) one perſon, repreſenting the teſtator, and therefore, 


. a> os e Ne 


n law 
refore 
he de- 
tator's 
t and 


ſon they 
aid, with 
comb v. 


ſſeſſed | 
f them 
paſſes, 


t from. 


o, if one 


wiedges 2 
-lamat one 


And 


Exetutors and Administrators. | 31 


And for this reaſon it is holden, that if one executor grants or Godolph. 
teleaſes his intereſt in the teſtator's eſtate to the other, nothing 37 


paſſeth thereby, becauſe each was poſſeſſed of the whole before. 


| Alfo, it hath been adjudged, that if an obligee makes two ex- = Roll. Abr. 
ecutors, and dies, and one of them delivers the obligation to a . Fa 


ſtranger in ſatisfaction of a debt due from himſelf, and dies, 2 DRE 


though the debt does not paſs by the aſſignment, being a choſe 23. b. in 
in action, and not properly aſſignable ; yet by this delivery the 37": 


party hath ſuch an intereſt in the paper and wax, that he may 55 = 
juſtify the detainer in an action of detinue brought againſt him pl. 8. and 
by the ſurviving executor, | 496. Pl. 18. 


| S. C. ad- 
judged by three judges againſt one. L. As to this determination, for the obligation was only 


evidence of the debt; and as the debt was not aſſignable, being a cheſe in action, and only a mere de- 
livery, what intereſt could paſs? ] 


2. Where they muſt anſwer for each other's Acts, and what 
Remedy the one hath againſt the other. 


It 1s clearly agreed, that one executor ſhall not be charged Godolph. 
with the wrong or devaſtavit of his companion, and ſhall be no 78. Off, 
farther liable than for the aſſets which came to his, hands; and 2 Fes. 100. 


: g a) Cro. 
therefore where an (a) action was brought againſt two executors, U. 318. 


and the jury found that the two and another were made exe- Hargthorp 


cutors, and that the third waſted the aflets to the amount of 33 


600l., and died, and that only 164. came to the hands of the judged. 
two others; the court held, that they ſhould be chargeable for 2 
no more than the 16/,, for that it was the teſtator's folly to truſt 


ſuch a perſon, which muſt not turn to the prejudice of the other 
executors. 5 


Alſo, it hath been holden in Chancery, that if there be two Churchill x. 
executors, and they join in a receipt, and one only receive the Lay Hob- 


money, as to creditors, who are to have the utmoſt benefit of _ Lak 
law, each is liable for the whole, though one executor alone per Har- 


might give a diſcharge, and the joining of the other was unneceſ- 7 
ſary; but as to legatees (5), and thoſe claiming diſtribution, who „ 
have no remedy but in equity, the receipt of one executor ſhall (5) This 


a $8 5 . 4 — A diſtinction 
not charge the other, for the joining in the receipt is only mat- fd nt . 


ter of form; the ſubſtantial part is the actual receiving, and this by the de- 
only is regarded in conſcience. | e e 
: 65 | Hath It 

been adopted in later caſes. Vide Sadler v. Hobbs, 2 Br. Ch. Rep. 117., and the decree in x Cox's 
P. Wms. 243. But in the caſe of Gibbs v. Herring, Pr. Ch..49., it is ſtated to have been taken and 
allowed; but the editor of the laſt edition of that wor!: hath not been able to diſcover any ſuch cafe 
in the Regiſter-book. The diſtin&ion, therefore, is, in truth, without authority. Taking it 
without the diſtinction, the rule laid down in the text, as to executors joining in receipts, hath been 
generally admitted as eſtabliſhed law. Fellows v. Mitchel, x P. Wms. 81. Aplyn v. Brewer, Pr. 
Ch. 173. Leigh v. Barry, 3 Atk. 584. Ex parte Belchier, Ambl. 219. Sadler v. Hobbs, 2 Br. Ch. 
Ca. 116, But it hath been broken in upon by Lord Harcourt in the caſe of Churchill v. Hobſon, «bi 
ſupra, and by Lord Northington in Weſtley v. Clarke, 25th June 1759. reported in 1 Cox's P. Wms. 
$3., and Finch's edition of Pr. Ch. 173-3 and the Maſter of the Rolls (Sir R. P. Arden) hath ex- 
preſsly entered his difſent from it in its fulleſt extent, viz. that an executor, by joining in a receipt, 
ſhall in all caſes be liable. Scurfield v. Howes, 3 Br. Ch. Rep. 94. This, however, is clear from all 
the caſes, that where, by any act done by one executor, any part of the eſtate comes to the hands of 
another executor, the former will be anſwerable for his companion in the ſame manner as if he had 
enabled a ſtranger to receive it. Sadler v. Hobbs, Scurfield v. Howes. zbi ſupra, 1 Cox's P. Wms. 
241. note, Gill v. Attorney General, Hardr. 314.] Ic 
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32 Erxetutors and Adminiſtrators. 
Chan, Ca, If A. deviſes legacies, and makes B. and C. his executors, and 
57. B. makes C. and D. his executors, and dies, and they poſſeſs 

(e) Thata themſelves of the eſtate of A., they may be both charged in 
creditor may : : i , . 

follow the equity; for though in point of law the executorſhip ſurvived to 

teſtatots C., and D. is not privy, yet the eſtate of A., in (a) whoſe hands 


2 hands [oever, ought to be liable. 


ſoever it comes, notwithitanding any aſſignment of it by the executor. 2 Vern. 75. 


off. of One executor (5) cannot regularly ſue another of, his co-exe- 
—_— cutors touching any thing relating to their teſtator's will, or that 
4 3 rn. is within the power, intereſt, duty, or office of an executor. 

(5) But may in equity, and compel him to account for a moiety, &c.; yet vide Sid. 33. 


off. of But if the reſidue of the perſonal eſtate, after debts and lega- 

Exec. 99- Cies, be deviſed to both the executors, one of them may ſue the 

Gocolphe other in the ſpiritual court for a moiety, for this is in the nature 
of a gift or legacy to him, and he may bring treſpaſs againſt the 

. N other executor, if he takes it out of his poſſeſſion, or detinue *if 

don has not he detains it from him. 

been made, fo as to diſtinguiſh the plaintiff's ſhare ? 


135. 
* Qu. As 


3. Where they muſt jointly ſue and be ſued; and therein of 
Summons and Severance. 


Godolph. As executors in repreſenting the teſtator make but one perſon, 
Nate py of they are all regularly to ſue and be ſued. | 


Lev. 161. But if debt be brought againſt an executor, and he pleads that 

1 J. S. is co-executor with him, and that he is not named in the 

Sid. 242. Writ, without averring that J. S. hath adminiſtered, the plea will 
be ill; for although, when an executor ſues, the defendant may 
plead another executor not named, without ſhewing that the 
other hath adminiſtered, becauſe he cannot know whether the 
other hath adminiſtered or not; yet, when an executor is ſued, 
if he pleads another executor not named, he ought to go far- 
ther and fay, that he has adminiſtered, for that lies in his own 

| conuzance. 

Carth. 61. Alſo, if an action be brought againſt one executor, where 
there are more, if that one executor do not plead the matter in 
abatement, but plead to the action, he ſhall never have the ad- 
vantage of ſuch a plea afterwards. 


| Salk. 3+ If rwo executors ſue, and ſet forth themſelves to be executors, 
. and and that they proved the will, + but upon the probate ſet forth 
Stroud, it appears that one only proved the will, and the defendant 


1 w not pleads this in abatement, a reſpondeant oufter will be awarded, for 
Fay they both have the right in them; and he that did not prove may 
prove the. come in when he pleaſes, but cannot refuſe during the life of him 


will; but it that d. 
is eien has * 


for them to declare generally as executors, and make a profert of the letters teſtamentary, and the defend 


ant muſt plead to the action: If the probate is called fer on the trial, it will thereby appear that the 
plaintiffs ae executors, named ſuch by the teſtator himſelf, | 
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If a man appoints two executors, there ſhall be ſummons and ro. Car. 
ſeverance, becauſe one of the executors may releaſe ; yet ſuch a 440. 2 Roll. 
releaſe is a devaſiavit in him; but if he will not proceed at law, 8 
it is no devaſtauit in him; and therefore, both executors being ec. 96. 104. 
only truſtees for the perſon deceaſed, they ſhall not be compelled 
to go on together: but if one refuſes, the other may bring his 
action in the name of both, and have ſummons and ſeverance; 
for otherwiſe a co-executor might, by colluſion with the debtor, 
and not proceeding, keep the other from recovering aſſets, and 
not create a devaſiavit in himſelf; but after ſuch ſummons and 
ſeverance he does not proceed for a moiety, but as repreſenta- 
tive of the teſtator proceeds for the whole the teſtator was entitled 
to, and ſhall have judgment only in his own name. 

Therefore if there are two executors, and they bring an action Co. Elie. 
of debt, and one of them is ſummoned and ſevered, and the 5352 · Co. 
ſevered perſon dies, the writ ſhall not (a) abate. | FO 


: HOME (a) Not bee - 
ing a party, he could not ſue out execution if he was alive. Off. of Exec. 104, 


If debt be brought againſt ſeveral executors, and one appear, Salk. 312. 
and the other make default upon the grand diſtreſs, the court fl. 17 fer 
may proceed againſt him that appears; and if the plaintiff re- 4 Ln 
cover, judgment ſhall be againſt all the executors for the goods 870. | 
of the teſtator; and the 25 E. 3. ft. 5. cap. 17., which gives a 
capias in debt, has been always conſtrued within the equity of 
the 9 B. 3. ff. 1. c. 3., fo that if there be ſeveral executors de- 
fendants, and a cepi is returned as to one, and a non ęſt inventus 
as to the reſt, the plaintiff ſhall proceed againſt him that appears, 
and ſhall have judgment againſt all; for the default upon a ca- 
ptas is the ſame as upon the grand diſtreſs. Ergo, error muſt be 
brought by all. | 

If one executor hath the poſſeſſion of the teſtator's goods, (5) 19 H. 6. 
which are taken from him, (I) both muſt join in an action 25 
(e) of treſpaſs; for the poſſeſſion of one is the poſſeſſion of 12 
the other; and if one only ſhould bring the action, and the other S. P. per 


ſhould releaſe it, ſuch releaſe would be good. eng, | 
134+, and Off. of Exec. 104., it is ſaid, that if goods be taken out of the poſſeſſion of one — 
he alone may maintain an action for the ſame, and that without naming himſelf executor; for which 
is cited 38 E. 3. 9. (c) But if one executor alone ſells the goods of the teſtator, he alone may maine 
tain an action of debt for the money. Godolph. 135. Off. of Exec. 104. . 


It is ſaid that executors, when ſued, cannot plead diſtinct ot of Ex- 
pleas, becauſe they repreſent but one perſon, who could have but <<: 98. Ge- 


one plea, if he was living; but it is ſaid to be holden by others, 2 = 
that executors may plead diſtinct pleas, and that ſhall be tried two execu. 


which is (d) beſt for the teſtator, and moſt peremptorily to ſettle 72"? have 


zudgment 
the controverſy. and the one 


prays a capias, and the other a fieri facias, the capias ſhall be awarded as beſt for the teſtator. Hob. 61. 
ited as the opinion of Cotiſmore in 7 H. 6. 6. 


Vo. III. _ D 
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(E) Of the Probate of Wills, and granting Ad- 
| miniſtration: And herein, 


1. To whom the Probate of Wills and granting of Adminiſtras 
tion did originally belong. 


(a) Lin- JT appears to have been a matter of great controverſy, to whom 


wood, 174. | : . 7 s 5 * 
Parke ap- the probate of wills and granting of adminiſtration did ori- 


probatis ginally belong, and whether theſe were matters entirely of ecele- 
lays, ao ſiaſtical cognizance : (a) but it ſeems to be now the better opi- 
e juriſdic- 
tion of the 4 R | 
ecclefiatti- the eccleſiaſtical juriſdiction, but to the reſpective lords of ma- 
5 0 54 nors where the teſtator died, as all other matters did. 
dachi 
teile mentary matters, is by the cuſtom of England, and not by the eccleſiaſtical law. — Wilkins, 78. 
Lamb. Saxon Laws, 64., make it appear, that the bithop and ſheriff ſat together in the county courts; 
and by the Sax laws, which they give us, it plainly appears, that the probate of teſtaments was in the 
county courts. Seid. Eadmerus, 197+, gives us the charter of Villiam the Conqueror, which firſt ſe» 
parated the ecclefiaftical court from the civil; but this charter does not mention matters teſtamentary, 
or the probate of wills, to be of eccleſiaſtical conuſance; but only ſays, that the crimes, that were to be 
proſecuted f ſalute animæ, were to be of that conuſance.— And therefore, according to Seid. Eadme- 
rus, 168., the eccleſiaſtical juriſdiction did not prevail herein till the time of Rich. 2., at which time 
the clergy got the king to publiſh the law of William the Conqueror, and confirm the ſame, and that no 
matters cf eccleſiaſtical conuſance fhould be tranſacted in the county court; this is the charter of 
2 Rich. 2. Membraro, 12. No. 5., and is mentioned in Selden's Eadmerus, 168. Hencefor- 
ward the clergy had the whole juriſdiction of wills, becauſe the county court could not receive the pro- 
bate, and the king's court could not intermeddle with it, becauſe by a charter in Hen. I.'s teign, the 
king's tenants, who owed ſuit to it, were enabled to diſpoſe of their perſonal eſtate for the good of 
their ſouls, and of this the clergy were thought to be the propereſt perſons to take care. Plow. 179. in 
the caſe of Greys and Fox, Hence, in Fitz. Abr. tit. Teſtament, 148., it is ſaid by Fairfax, that it 
was but of late the church had the probate of wills, and he ſuppoſes that it was given to them by ſome 
act of parliament.--- And in the 11 H, 7, Fineux aflerts, that the probate of wills did not belong to the 
ſpiritual court by the eccleſiaſtical law, but came to them by cuſtom and uſage :---and with theſe opi- 
nions my Lord Coke agrees in Henſlow's caſe, 9 Co. 38., and on thefe foundations concludes, that 
when the will is proved in the ecclefiaſtical court, the court has executed its authority; but the execu- 
tors are to ſue in the temporal courts to get in the eſtate of the deceaſed. | 


Raym. 405, But however it might have been formerly, it is now certain, 


46. Sid, that the ſpiritual court is the only court, except as herein after 
359. Noell 


aud Wells, excepted, that has juriſdiction of the probate of wills, and, as 
Lev. 235. incident to ſuch juriſdiction, hath power to determine all thoſe 


Hard. 13. | 1 - 
ALOE matters that are neceſſary to the authenticating of them. Hence it 


_ hath been adjudged, that if the ſeal of the ordinary appears to 
en 481. the probate, it cannot be ſuggeſted or given in evidence in the 


ence alto . * 5 
byment of common law courts, that the will was forged *, or that the tef- 


money to an tator was #2072 compos, or that another perſon was executor z but 
executor it may be given in evidence, that the ſeal was forged, or the will 


_—_— repealed, or that there were bona netabilia, becauſe theſe: are not 


probate of in contradiction to the real ſeal of the court, but admit the ſeal 
a forged and avoid it. | | 

will, is 2 | 
diſcharge to the debtor of-the inteſtate, notwithſtanding the probate be afterwards declared null,, and ad- 
minittration be granted to the next of kin. Allen v. Dundas, 3 Term Rep. 125. As a priſoner ean- 
not be convicted of forging a will during the exiſtence of the probate, R. v. Vincent, 1 Str. 481+, it is 
the practice to poſtpone the trial till che ſpiritual court hath determined upon its validity. R. v. Good- 
nich, O. B. 1784, cited in 3 Term Rep. 426. R. v. Rhodes, 1 Str. 703-] 


® That is as to chattels, or perſonat eſtate; for with reſpect to real eſtate, if any queſtion ariſes, the 
original will muit be produced, and not the probate, which cannot authenticate the will as to red 
eſtate; and in ſuch caſe the validity of the will may be called in queſtion, and forgery, inſanity of the 
teitator, oc any other matter that avoids the will, may be given in evidence. But 
Bu 


nion, that the probate of teſtaments did not originally belong to 
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But if the ſpiritual court do admit a will, but yet will not give 
the probate thereof to the executor, becauſe he.cannot give ſe- 
curity for a juſt adminiſtration, the temporal courts will grant 
(a) a mandamus ; for though they are to determine whether there 
be a will or not, yet if there be a will, the executor has a tem- 


poral right, and they cannot put any terms on him but what are' 


mentioned in the will. 


35 
Skin. 299. 
pl. 2. Salks 
36. pl. 1. 
S. C. Comb. 
185. 8. Co 
12 Mod. 9. 
S. C. Holt. 
305. S. C. 
(a) So, if 
they refuſe 


* 
2dminiſtration to the next of kin; 5 Mod. 374. , unleſs it be controverted by will alleged in ſpiritual 


court. Vide infra, (G.) 


As to the diſpoſition of inteſtates' eſtates and granting of admi- 
niſtration, it is plain, that by the (5) common law and before 


the ſtatute of We/tm. 2. cap. 19., the ordinary had the abſolute 
diſpoſal of inteſtates? eſtates, 


thinks that this was granted them by ſome particular conſtitutions ; and therefore ſays, 


Roll. Abr. 
906. Raym. 
497. Salk, 
37. pl. 3. 
(5) But my 
Lord Coke 


that anciently 


the kings of England, by their proper officers, ſelebant capere bona inteftatorum in manus ſuas, 9 Co. 36. 


c. in Henſlow's caſe. 3 Mod. 24. 

And therefore, if a man died inteſtate, neither his wife, child, 
nor next of kin had any right to a ſhare of his eſtate, but the 
ordinary was to diſtribute it according to his conſcience to pious 
uſes : and ſometimes the wife and children might be amongſt the 
number of thoſe whom he appointed to receive it : however, the 
law truſted him with the ſole diſpoſition. | 

The firſt ſtatute, that abridged the power of the ordinary 
herein, was the ſtatute of Veſtm. 2. or 13 E. 1. cap. 19., by which 
it is enacted, © That where a man dies inteſtate, and in debt, 
«and the goods come to the ordinary to be diſpoſed, he, de 
« cetero, ſhall ſatisfy the debts, ſo far as the goods extend, in 
« ſuch ſort as the executors of ſuch perſons ſhould have done in 
&« caſe he had made a will.” | | 

Before this ſtatute, no action lay againſt the ordinary at the 
ſuit of a creditor, where the party died inteſtate, nor could the 
ordinary maintain an action againſt the debtor of the inteſtate ; 
but, if he had ſeiſed the goods, he might bring treſpaſs againſt 
any one who took them out of his poſſeſſion. 


2 Inſt. 309. 
Plow. 277. 


3 aus 59s. 


Roll. Abre 
906. 

8 Co. 135. 
Raym. 497. 
but for the 
alterations 
herein by 


ſeveral acts of parliament, vide infra, letter F. 


2. Of the King's Juriſdiction in granting the Probate of Wills 


and Adminiſtration. 


As all juriſdiction flows from the king, ſo he is ſaid to be the 
upreme ordinary in this kingdom; and therefore where an ac- 
tion of debt was brought by an adminiſtrator, and the plaintiff 
declared of letters of adminiſtration granted to him per Carolum 
regem, without ſaying debito modo, yet this was holden good on 
demurrer, becauſe the king hath univerſal juriſdiction here. 

But it is faid, that if a perſon dies inteſtate, and without kin- 
dred, though the uſual courſe is to procure the king's letters pa- 
tent, and then the ordinary admits the patentee to adminiſtra- 
uon; yet that this is not de jure, but rather out of reſpe& ; for 

D 2 Or | 


Allen, 63. 
. 
Wills; for 
this wide 
Prerogative, 


Salle. 27. 
pl. 3. [If 
the effects 
of an inteſ- 


tate veſt in 


— — — — — — —— — — —— — — — — — — — _ _ 
pb © mn ͤ —— — = — — — — — — - - _— — — — I — —— — — — = — LR — — — — 
— —— —— — — — — 7 — — I EIT === — = —— — —— - —— = - — _— — 
—ä— — — — - — — — —— — 2 : - = —— 
— — I_ — . = 2 p > ” —_ —_ — = . — . — — — — — — — —— — — — — 8 — — —..— — = —— — 
— g . > we —— Do ——— Eg: IE => — + i — — — = =>: . — > 2 =: — 
— — — — — RRC - —E— BE "5 - — — 3 — 
. — — — — . DD - 
22 2 2 — — >< — = RL — — 
ores 2 A = -5: * 


22 - 


— — ͤ yn Pann 
— IP" K — 
whe — 7 * 
: © hn” 12 I nn - 
. ak PLE nt 


162 3 


36 Eretutors and Adminiſtrators. 


the king by the ordinary might originally have diſpoſed of inteſtates eſtates to 


a forfeiture pious uſes; and the inſtance of ſome lords of manors having 
for felony, | 


and the or. 2 juriſdiction herein, is not a proof to the contrary; they, ori- 
— ginally, and not the king, had right to grant adminiſtration. 

etters o 

adminiſtration to A. in conſequence of a warrant from the king, and they run in the uſual form, vis, 
6 to pay debts, &c.“ though with this additional clauſe, “ to the uſe of his majeſty,” A. may be ſued 
by the creditors, and ſhall not be permitted to impeach the letters of adminiſtrations, Megit v. John» 
ſon, Dougl. 542.] | 


3. Of the Archbiſhop's Juriſdiction; and therein of bona no- 


tabilia. 
off. of Ex- If a perſon dies, having goods in ſeveral (a) dioceſes, the pro- 
— bate of his will, as alſo the granting of adminiſtration to him, 


belongs to the archbiſhop of the province in which the goods are. 


os. 
Dyer, 305. (a) So, where a man dies inteſtate, having lands in divers peculiars, the granting of ad- 
miniſtration does not belong to the ordinary of the dioceſe, but to the metropolitan of the province; for 
they are excepted out of the ordinary's juriſdiction. Lev. 78. per Twiſden and Windham. [| But where 
the deceaſed has goods within the dioceſe of York, and alſo within a peculiar in that dioceſe, two ad- 
miniſtrations ſhall be granted ; for the archbiſhop ſhall not have his prerogative in ſuch caſe, the pe- 
culiar being derived out of his juriſdiction. Cro. El. 718. ] 55 


Roll. Abr. So, if a perſon dies inteſtate beyond ſea, and hath goods here, 
95. though but in one dioceſe, yet the archbiſhop is to grant admi- 
niſtration. | 
Roll. Abr. So, if a man dies in one dioceſe, not having any goods there, 
(3) By \ ca. but having bona notabilia in another dioceſe, this is (5) ſufficient to 
non, xJac.x. Entitle the archbiſhop to grant adminiſtration, becauſe the or- 
c. 92-zifa dinary where he dies is by law to take as great care of the inteſ- 
1 tate and his goods, as the other ordinary where the goods are. 


the goods, which he had at that time with him, ſhall not cauſe his teſtament or adminiſtration to be 
liable to the prerogative court. Godolph. 71. 


2 Lev. 36. So, if a man dies having bona notabilia in the ſeveral provinces 
ee of Canterbury and York, the archbiſhop of each province ſhall 
39. I , 9 , 

. grant adminiſtration according to the bond notabilia in their re- 
ſpective provinces; for they are two ſupreme juriſdictions, and 
neither can act in the other. 

Dyer, 305- 80, if a man dies inteſtate, having bona notabilia in England 
S.P. pr and Jreland, ſeveral adminiſtrations ſhall be granted, vis. by the 
2, Laws” archbiſhop of Canterbury, for the goods in his province, and by 
— the: archbiſhop of Dublin, for the goods in his; but this by 
(e) Roll. (c) Roll muſt be underſtood, where the party hath goods in 
Abr. 908. divers dioceſes in each of their provinces, or in the dioceſe of the 
archbiſhop ; for otherwiſe it ought to be granted by the ordinary 

where the goods are, and not by the archbiſhop. | 
5 Co. 30. If the archbiſhop commits adminiſtration, though there be no 
. bona notabilia, yet ſuch adminiſtration is not void, but only voide 
Oro. Ez. able, and ſhall ſtand till it is remedied by complaint of the in- 
6. 283. 456. ferior ordinary: but if the inferior ordinary commits adminiſtra- 
"A tion, and the ſuperior alſo, ſuppoſing that there are bona notabilia, 
Godolph, if there are none, then the fuſt by the inferior is good ; if there 


79. S. P. are, it is abſolutely void. 


detauſe the 
metropglinam hath juriſdiGion in all places withia his province. 
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The probate of every biſhop's will, though he had goods but 4 Inft. 335. 
in his own juriſdiction, belongs to the archbiſhop of the ſame . 
province. | 


1. Of what Value the Goods and Effects muſt be, that will 


make bona notabilia. f 


There appears to have been formerly diverſity of opinions For theſe 
as to the value of the goods, which was neceflary to make bona 3 
notabilia; ſome holding 10/. neceſſary, ſome 5/., others 4os., Off > Pr. 
and by others even a penny was thought ſufficient to make bona 


ec. 44. Go- 
notabilia. © dolph. 70. 
But it is now ſettled as eſtabliſhed by the 92 canon of Fac. 1. Roll. Abr. 
that goods amounting to the value of 5. make bona notabilia. bi 


4 Inſt. 335. 
Off. of Exec. = 


But by the ſaid canon it is provided, that this ſhall not preju- 4 Inſt. 335. 
dice the juriſdiction of thoſe dioceſes where, by compoſition or 
cuſtom, bona notabilia are valued at a greater ſum, as, in London, 
where by compoſition bona notabilia are to be to the value of 101. 

It is not neceſſary that the deceaſed ſhould have goods to the Godolph, 
value of 51. in each of the ſeveral dioceſes where his goods are 69. 
diſperſed ; but if he hath goods in any one dioceſe amounting to 
51., beſides that in which he died, theſe make bona notabilia. 

But if his goods in the dioceſe where he died amount to 10/, Godolph, 
or more, yet if he hath not goods to the value of 5. in ſome 69 
other dioceſe, theſe will not be bona notabilia. 


2, Of the Nature of ſuch Goods as will make bona notabilia, and 
how far it is neceſſary they ſhould be in ſeveral Dioceſes. 


If a man hath goods in one dioceſe to the value of 5/., and a Roll. Abt. 
leaſe for years of that value in another, theſe make bona notabilia; 909. Go- 
* o o dolph. 71. 

for though a leaſe or term for years, according to the civil law, (a) 


l ; 3 But in 
15 not properly bonum, nor a thing (a) moveable; yet it is a chat- cale lands 


tel, and as ſuch muſt be pleaded. - —— 


for payment of debts and legacies, theſe, though they become aſſets, will not make bone notabilia, 
Off. of Exec. 46. 


Debts due to the deceaſed make bona notabilia, as well as goods Godolph. 
in poſſeſſion 3 but if there be a bond of the penalty of 5/. for pay- 10. * 
ment of a leſs ſum, and the ſame be forfeited; though according 
to the ſtrict rules of law the whole penalty is forfeited, yet this 
does not make bona notabilia. | 

Debts due to the deceaſed make bona notabilia, be they ever ſo (3) Of. of 
deſperate or difficult to be recovered ; and, therefore, it (6) ſeems 2 2 
that a debt due from the king, for which there is no remedy but 
by petition, makes bona notabilia. ; 

As to debts making bona natabilia, we muſt further obſerve - Godolph. 
a diſtinction the law makes between debts by bond or ſpecialty, 8 
and debts by ſimple contract, viz. (e) that debts by ſpecialty are cc. 46. 


46. 
elteemed the deceaſed's goods in that dioceſe where the ſecurities Roll. Abr, 
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38 Exetutors and Adminiftrators. 
Dyer, 305. happen to be at the time of his death, though they were entered 


(e) TR” into in another, or though the debtor or creditor, at the time of 
eee entering into them, lived in a different dioceſe. 

Lanceſpire, which is in the dioceſe of the biſhop of Cheſter, and had a bond in London, it was adjudged 
that adminiſtration as to this bond, ought not to be granted by the biſhop of Cþefter, but by the biſhop 
of the dioceſe where the bond was. Cro, Eliiz. 472. Byron and Byron. : . 


Godolph. But, as to debts by ſimple contract, they, by our law, follow 
— * of the perſon of the debtor, and are eſteemed the deceaſed's goods 


in that dioceſe where the debtor reſided at the time of the cre- 
ditor's death, | 1 e 

Carth. 149. On this diſtinction it hath been holden, that a judgment ob- 
18 8.4 tained in any of the courts of Meſtminſter made bong notabilia, 


and Strode, though the action upon which it was obtained was laid in Dorſet- 


ee 40. , ſhire, becauſe the record was at Weſtminſter. 

59. | 
K Salk, 679-, pl. 7., 2 Ld. Raym. 854., and 6 Mod. 134., Adams and Savege, S. P., adjudged, 
where an adminiſtrator brought a ſcire-facias againſt the tertenants of Savage, on a judgment obtained 
by his inteſtate in B. R., and ſhewed as his title, that adminiſtration was granted to him by the arch- 
deacon of Dorſet, though the defendant, without taking advantage hereof, pleaded over; yet the court 
abated the writ ex cfcio; for they held, that they were obliged to take notice, that the place where they 
| ſat was not within the juriſdiction of the archdeacon of Dorſet ; but that if the plaintiff had not been 
thus particular, but had declared on an adminiſtration generaliy, and the defendant taken no advan. 
tage of it, it had been well enough, | 3 


Carth. 148. But if an adminiſtrator takes out adminiſtration by an inferior 
3 Mod: 324+ ordinary, and on a /cire facias has judgment to have execution on 
authorities. 2 judgment obtained by his inteſtate in B. R., and thereupon 
Gold and a captas ad ſatisfaciendum iſſues, on which the defendant is taken, 
I] and the ſheriff ſuffers him to eſcape; the ſheriff, in an action 
FO againſt him, cannot take advantage of this error, for the court 
had juriſdiction over the cauſe, and the judgment was only erro- 
neous, but not void. 
Carth. 373- If a merchant in London draws a bill of exchange on his cor- 
e ge reſpondent in Nezucaſtle in favour of J. S., and the bill is re- 
. fuſed, and J. S. dies inteſtate, his adminiſtrator, on letters of 
392. S. C. adminiftration taken out in Durham, cannot bring an action on 
NNE the cuſtom of merchants againſt the drawer, and lay the ſame in 
plaintiffs London, tor a bill of exchange is not equal to bond or ſpecialty, 
writ ſhould which are the deceaſed's goods, where they happen to be at his 
wat Ig. death, but is a ſimple contract debt which follows the perſon of 
the debtor, and makes bona notabilia where he reſides. 
With regard to the following perſons, the law is altered by the 
4 Ann. c.16. /. 26., by which, reciting, © That great trouble is 
« frequently occaſioned to the widows' and orphans of perſons 
« dying inteſtate to monies, or wages due for work done in her 
ce majeſty's yards and docks, by diſputes happening about the 
6 authority of granting probate of the wills and letters of admi- 
c niſtration of the goods and chattels of ſuch perſons; it is 
* enacted, for the preventing of ſuch unneceſſary trouble and ex» 
& pence, That the power of granting probates of the wills and 
6 letters of adminiſtration of the goods and chattels of ſuch per- 
& ſon and perſons reſpeCtiyely is, and is hereby declared to be, 
& in the ordinary of the dioceſe, or ſuch other perſons to rr 
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®#:niflratjonis commiſſio de jure pertinet per conſuetutlinenr infra maner. 
D 4 | 


& the ordinary power of probate of wills, or granting letters 
« of adminiſtration, doth belong, where ſuch perſon or perſons 
« ſhall reſpeCtively die; and that the ſalary, wages, or pay due 
« to fuch perſon or perſons from the queen's majeſty, her heirs 
« or ſucceſſors, for work done in any of the yards or docks, ſhall 
« not be taken or deemed to be bona notabilia, whereby to found 
« the juriſdiction of the prerogative court.” 


4. Of the Probate of Wills, and granting of Adminiſtration by 
the Biſhop of the Dioceſe, | 


The ordinary hath regularly the probate of wills and granting 
of adminiſtration of every perſon dying within his dioceſe : this 
juriſdiction he may either exerciſe himſelf, or it may be done by 
his official, for it is but a miniſterial act, and no ways concerns 
the biſhop, as biſhop in his ſpiritual capacity, and, therefore, he 
may do the thing by another z for originally the probate of wills 
did not belong to the eccleſiaſtical judges. | 

This power of granting adminiſtration is annexed to the per- 
ſon of the biſhop, and, therefore, if a biſhop of Ireland happens 


to be in Eagland, he may grant adminiſtration here of any thing 


within his dioceſe in Ireland. 


If a biſhoprick be yacant, the dean and chapter are to grant 
adminiſtration, CT 


5. Of the Probate of Wills, and granting of Adminiſtration, 
where the Party dies within ſome peculiar Juriſdiction, 


If a perſon dies within ſome peculiar juriſdiction, the probate 
of his will, as alſo the granting of adminiſtration, belongs to the 


judge of ſuch peculiar, which is founded upon a ſuppoſition of 


an original compoſition between him and the ordinary of the 
dioceſe for that purpoſe, | 


Godolph, 
53. See 
Gilb. Eq. 
Rep. 203. 


Godb. 37. 
Carter and * 
Croſs. 


6 Mod. 5 


. P. Per Holt, C 


Roll. Abr. 
908. 


(2 


4 Inſt. 338. 
Salk. 40. 
pl. 10. 


Theſe peculiars are either regal, archiepiſcopal, epiſcopal, or Salk. 47. 


archidiaconal, in each of which the owner of (a) common right 
hath power to grant adminiſtration.” ; 


% 


(a) Where 
adminiſtra. 


tion was granted by a rural dean, the goods of the deceaſed not amounting ta more than gol, 


5 Mod. 424. | 


6. Of the Juriſdiction of ſome Lords of Manors in the Probate 
of Wills. 


Although it be regularly true, that at preſent the ſpiritual (3) Such as 


court is the only court that hath juriſdiction in the probate of 
wills and granting of adminiſtration ;. yet from this general rule 
muſt be excepted all (5) courts-baron that have had probate of 


wills time out of mind, and have always continued that uſage, 


that in the 
manor of 
Mansfield, 
and thoſe in 
Coole and 


Caverſham 


in Oxfordfoire, which the author of Off. of Exec. 43+ ſays, he himſelf kept. 
This juriſdiction can only be claimed by preſcription, and Thom.Entr, 


therefore a perſon who has adminiſtration granted to him b 
a lord of a manor declares, that per A. B. dominum manerii cui ad- 


pr d. 


342. 
Salk. 41s 
6 Mod. 242. 


Off. of Ex- 


ec. 45. 


Godolph. 
58. For the 


cuſtom of 
Londen in 


boroughs in reſpec 


Executors and Adminiſtrators. 


pred. a tempore cujus contrarii memoria hominum non exiſtit aſitat. & 
approbat. debito modo commiſſa fuit. | 


7 — 


7. Of the Juriſdiction of ſome Mayors in reſpe& of the Burgeſſes 
within ſuch a Place. | 


By cuſtom the probate of wills belongs to the mayors of ſome 
8 of the burgeſſes, as to lands deviſable in ſuch 

boroughs; but as to goods the ſame will may alſo be proved be- 

fore the ordinary. 


relation to orphans, &c, wide tit. Cuſtom of London, 


Godolph. 
60. 


Godolph. 
38, 59 


Jodolph. 
63. 


Godolph. 
6 1 9 62. 


Godolph. 
61. 


Godolph. 
62. 


Godolph. 
62. 


8. The Form of proving a Will and taking out Adminiſtration, 
| and therein of entering a Caveat. 


The judge may, ex officio, or at the inſtance of the party in- 
tereſted, call the executor to prove the will : ſome ſay, he may 
be cited at the inſtance of any perſon, to know whether the party 
inſtancing hath any legacy left him, or not. 

If the executor appears not to prove the will upon the or- 
dinary's proceſs, but ſtands in contempt, he is excommunicable; 
but if he appears and makes oath, that the teſtator had bona 


notabilia in divers dioceſes, or within ſome peculiar juriſdiction 


than that wherein he died, he is to be diſmiſſed to prove the will 
in the archbiſhop's court, and to exhibit the ſame under ſeal 
within forty days next after, | : / 

Alſo, the ordinary or metropolitan, as the caſe ſhall require, 
may ſequeſter the teſtator's goods until the executor proves the 
will. | | 

If it be uncertain whether the teſtator be dead or alive, it muſt 
be left to the diſcretion of the judge, whether he thinks him ſo 
or not; and if there be- good preſumptive evidence in law to 
think him dead, then he muſt prove the will; as if he be beyond 
ſea in remote parts, and it is common and conſtant fame, that he 
is dead ; eſpecially, if the executor of ſuch perſon be honeſt, and 
the goods are bona peritura, and the teſtament itſelf in fayour of 
children, or ad pics uſus, 

The time of proving a will is left to the diſcretion of the 
judge, according as the circumſtance of the caſe ſhall require or 
admit; but regularly it ought to be inſinuated within four months 
after the teſtator's death. | | 6d 

Teſtaments may be proved either in common form, as where 
there is no conteſt about the will; but the executor preſenting 
the will before the judge, without citing the parties intereſted, 
doth depoſe the ſame to be the true, whole, and laſt will of the 
teſtator, and thereupon the judge does allow the will, and fix his 
ſeal and probate to it. 2 

Or, a will may be proved in form of law, as when it is exhi- 
bited before the judge in preſence of the parties intereſted, as the 


widow and next of kin, and then the proof examined and ſully 


heard, and at laſt allowed. The 
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Executors and Adminiſtrators, | ' - a 
The difference between the two probates is this; where a will Godolph. 
is proved in common form, it was, at any time afterwards within 62. 
thirty years, to be queſtioned and called in debate, which it can- 
not be in caſe it be proved in form of law. 
If the executor refuſe to prove the will, or if there be a will Godolph. 
and no executor named, the ordinary is to commit adminiſtration 1. 


* See the 
cum teftamento annexo to ſome proper perſon, from whom he may garues 31 


take bond for a faithful adminiſtration; but in caſe there be no Ed. 3. &. r. 
will, then he is to grant adminiſtration to the next of kin * of 2. _ 

the deceaſed ; and in caſe of their refuſal, he may grant it to a c. f. 5 3, 4. 
creditor, or any other perſon deſiring the ſame; and if nobody See allo the 


will take adminiſtration, the ordinary may grant letters ad colli- ft. 4 29% 


gend. bona dęfunct. | | Rte 3 


If there be a teſtamentary diſpoſition without an executor, the 
party, in whoſe favour the diſpoſition was made, muſt cite the 
next of kin before he can have adminiſtration. 

It is uſual when there is a conteſt about a will, or when the Godolph. 
right of adminiſtration comes in queſtion, to enter a caveat in the 238. 


ſpiritual court, which by their law is ſaid to ſtand in force for C 4 21% 


(a) As ſaid 
(a) three months, by Dr. Tal- 


bot in his 
Jac. 463-4. 


But it is ſaid that our law takes no notice of a caveat, and that Roll. Rep. 
it is but a mere cautionary act done by a ſtranger, to prevent the 193, Cro. 
ordinary from doing any wrong, and that, therefore, if ad- TN 
miniſtration be granted pending a caveat, this is valid in our law, Rep. 6. 
though by the law in the ſpiritual court, it may be ſuch an 
irregularity as will be ſufficient to repeal it. : 

In the caſe of one Mey, adminiſtration was granted to him Lev. 186. 
pending a caveat, and no notice taken of it, or of the party that 9 
entered it, and for this cauſe there was citation to have this ad- 293. =P 
miniſtration repealed; and on a motion for a prohibition in be- 2 Keb. 63. 
half of Mey, it was urged, that the ſpiritual court having once 7% 8. C. 
granted adminiſtration, they had executed their authority, and 
had no power over the adminiſtrator afterwards, and a caveat is 
only for private information of the judge, but does not ſuſpend 
their juriſdiction; it is concilium, but not preceptum; no coun» 
tenance was ever given to it by the law: that to give them 
liberty to repeal adminiſtration for this cauſe, were to give it 
them in all caſes, and then all the inconveniences of compelling 
diſtribution will follow, for they may leave out ſome formality 
on purpoſe to preſerve a power over the adminiſtrator, or they 
may make it cauſe of repeal, becauſe adminiſtration is granted to 


argument of the caſe of Hutchins and Glover. 2 Roll. Rep. 6. Cro. 


a child already preferred, or the like; and by the 21 H. 8. c. 5. 


they have an election, which when it is once made, no man can 
complain; for none have any right or title precedent: and for 
theſe reaſons a prohibition. was granted: but on another day, on 
motion for a conſultation, the court ſaid, that to take from the 
ſpiritual court all power of examining the formality of granting 
letters of adminiſtration, would occafion undue catching of ad- 


42 Executors and Adminiſtrators. 
miniſtrations, and confound and deſtroy all their forms and courſe 
of proceedings, which are in fome cafes neceſſary; ànd it was 
not the intention of the ſtatute to alter the courſe of granting ad- 
miniſtrations, and to eſtabliſh irregular adminiſtrations, but on 
to direct the ordinary, and to ſtreighten the liberty they tbok 
upon them before; and for the matter of the caveat, We know 
not what weight and regard it may have in their law; it may be 
eſſentially neceſſary, that where there is a conteſt and competi- 
tion, both parties ſhould be heard before any thing be done, or 
the caveat diſmiſſed: they have a rule, that no adminiſtration 

| ſhould be granted within fourteen days, that no party may be 
ſurprized, and we have known an adminiſtration granted againſt 
this rule repealed, though nobody elſe could pretend any right; 
but the ſame day a new adminiſtration ' has been granted to the 
ſame party: and in theſe kind of queſtions creditors are con- 

_ cerned ; and it may be very miſchievous to throw off and flight 
all their forms; wherefore the court would adviſe, and according 
to the report of this caſe, in 1 Lev. Moreton and Windham, at 
another day, were for diſcharging the rule for a prohibition; and 
they held, that granting adminiſtration, pending a caveat, was 
ſufficient cauſe to revoke, and that it was like a /uper/edeas in our 
law, which made a judgment given afterwards erroneous : but 
Kelynge and Twi/den held, that the. caveat was of no force to 
hinder the grant of the adminiſtration ; for it is not a judicial a& 
of the court, but only an entry of a memorandum by a clerk 
in court, for the giving of caution z and being no judgment or 
record of the court, the court of B. R. are as proper judges of 
the force and effect of it as the ſpiritual courts, and are likewiſe 
to ſee that they grant adminiſtration according as they are em- 
powered by the ſtatutes z and the court being thus divided, there 
could be no rule for diſcharging the prohibition, | 


= 9. Of the Executor's Refuſal. 


5 I 
This being a private office of truſt named by the teſtator, and 


not the law, he may refuſe, but cannot aſlign the office. 
Off. of If the executor refuſes to appear upon the ae By ſummons, 


Exec. 36-7. he is puniſhable for a contempt ; but yet he cannot be compelled 

Godolph. . . 

140. to accept the executorſhip, whether he will or not. | 

Vaugh. 144. | : : ; 

Roll. abr. And, therefore, if an executor refuſes before the ordinary to 
8 take upon him the executorſhip, the ordinary may grant admi- 


niſtration cum te//amento annexo to another perſon; and he can 
never afterwards be permitted to prove the will. 

Vent. 535 But if the executor appears and takes the uſual oath before the 
ſurrogate, and afterwards refuſes before the ordinary, yet admi- 
niſtration cannot be granted to another; for having once taken 
the oath, he has made his election, and cannot afterwards refuſe 
the executorſhip; and if the ordinary will not admit him, 3 
mandamus will lie, though on oath taken before a ſurrogate, the 
ecelchaſtical court have no further authority. 
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prove the will and aſſume the executorſhip. 


Executors and Adminilirators, 
In caſe the ordinary himſelf is made executor, he may refuſe 


before the commiſſary. 
But an executor cannot refuſe by any act in pair, as by de- Off. of 
claring that he would not accept the executorſhip, but it muſt Roy 37» 


be done by ſome (a) act entered and recorded in the ſpiritual 
court, and before the ordinary. | 


Ch. Juſt. and the Maſter of the Rolls, were made executors, and they wrote a letter to 


Off. of 
Exec. 37. 


a) -But 


where Bacon 
Lord Keep- 
er, Catlin 
the ordinary, 


ſignifying that they could not attend the executorſhip, and defiring him to commit adminiſtration to the 


next of kin of the deceaſed; which being recorded, it was holden a ſufficient refuſal. 
Off. of Ex. 37. Owen, 44. Moor, 272. 


Cro. Eliz. 92. 
Leon. 135. S. C.; and that no executor named could act 


after; but an executor may pray time to gonſider if he will act, and ordinary may give and grant let- 


ters ad collegiendum in the interim, but not adminiſtration. 


When an executor hath once adminiſtered, he cannot after- 
wards refuſe to prove the will, becauſe by the adminiſtration he 
accepts the executorſhip upon him, and ſo hath made his choice; 
therefore, in that caſe, the ordinary ought to compel him to 
accept the executorſhip, and prove the will. 


Yet it 1s ſaid, that if the judge, knowing that one hath admi- 


niſtered, will, notwithſtanding, accept his refuſal, and commits 
adminiſtration, that is good, for the ſpiritual judge is the proper 
judge of the matter; but after refuſal and adminiſtration granted 
to another, the executor may not recede from it, and go back to 


But if adminiſtration be committed only becauſe the exe- 
cutor did not upon proceſs or ſummons appear to prove the 
om: the executor may at any time after come.in and prove 
the will. 

If after the executor hath refuſed, and- the ordinary hath com- 
mitted adminiſtration, it appears to the ordinary that the execu- 
tor had adminiſtered before, and ſo determined his election, he 
may revoke the letters of adminiſtration, and enforce the execu- 
tor to prove the will. | | 

If an executor hath once adminiſtered, though he afterwards 
refuſe before the ordinary, yet it ſeems he ſtill continues liable 
to the creditors, for the plea is ne ung. executor, ne ung. adminiſt, 
come executor. 

If there are ſeveral executors, and they all refuſe before the 
ordinary, he may grant adminiſtration with the will annexed. 

But if there are ſeveral executors, and ſome of them renounce 
before the ordinary, and the reſt prove the will, by (5) our law 
they who renounced may, at any time afterwards, come in and 
adminiſter, having the right in them; and though they never 


acted during the life of their companions, yet may they come in 


and take upon them the execution of the will after their death, 
and ſhall be preferred before any executor made by their com- 
panions, becauſe, as the will is proved, the ordinary has no au- 
thority to take the refuſal; and probate by one executor entitles 
all the executors to ſue. ey | 


runciation was peremptory. [So, Robinſon v. Pett, 3 P. Wms. 251. 
Rolle, Jan. 32, 1788. Et vide R. v. Simpſon, 3 Burr. 1463. and 1 Bl. Rep. 456] 


10. What 


Godolph. 
141. 

2 jon. 72. 
2 Mod. 146. 
Vent. 303. 
2 Lev. 1 32, 
Roll. Abr. 
907. Off. 


of Exec. 
41 ” { Sed. 


Vide / 
Pg Mob 200 


the admi- 


niſtration in ſuch caſe is void. ] 


Off, of 
Exec. 40g 
4 


Of. of 


Exec. 40 
41 = 


Leon. 154 
5. Off. of 
Exec. 40, 
41. 


Roll - Abr. 
905. 


5 Co. 28. 

9 Co. 36. 
Moor, 373. 
Dyer, 160. 
Hard. 111. 
Mod. 39. 
(b) Salk. 
311. pl. 15. 
S. P. where 
it is faid, 
that the ci- 
vilians held, 
that by their 
law a re- 


Arnold v. Blencowe, at the 
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10. What Acts amount to an Adminiſtration, ſo that the Party 
cannot afterwards refuſe, 


Off. of It hath been already obſerved, that if an executor once admi- 


— Bf niſters, he cannot afterwards refuſe to prove the will, becauſe by 


[If there are the adminiſtration he has made his choice, and ſubjected himſelf 


two execu- to the aCtions of the teſtator's creditors. 

tors, and one 

adminifters, he alone will be charged with the receipts in equity, though he afterwards renounce, and 
pay over the money to the other executor, who proved the will. Read v. Truelove, Ambl. 417.] 


Roll. Abr. Therefore, it is neceſſary to conſider what acts will amount to 

917. an adminiſtration, and here we may lay down two general rules: 
1/7, That whatever the executor does with relation to the goods 
and effects of the teſtator, which ſhews an intention in him 
to take upon him the executorſhip, will regularly amount to an 
adminiſtration. 2d/y, That whatever acts will make a man liable 
as an executor de ſon tort, will be deemed an election of the exe- 
cutorſhip. 


Roll. Abr. Hence, it hath been adjudged, that if the executor takes poſ- 


927. Dyer, ſeſſion of the teſtator's goods, and converts them to his own uſe, 


RE * or diſpoſes of them to others, that this is an adminiſtration. 


Roll. Abr. 80, if he takes the goods of a ſtranger, under an apprehenſion 

927. that they belonged to the teſtator, and adminiſters them, this 
amounts to an adminiſtration. | 

Roll. Abr. As, where the teſtator being tenant at will of certain goods, 

917. his executor ſeiſed the goods, ſuppoſing them to belong to the 
teſtator, with an intent to adminiſter; it was holden, that his 
intention appearing, this made him executor in law. 

But if an executor ſeiſes the teſtator's goods, claiming a pro- 
perty in them himſelf; though afterwards it appears that he had 
no right, os this will not make him executor; for the claim of 
property ſhews a different view and intention in him, than that 
of adminiſtering as executor. 


Moor, 14. If an executor receives debts due to the teſtator, and, eſpeci- 
And. 11. ally, if he gives acquittances for ſuch debts, this amounts to an 
Roll. Abr. 1 Ci f h ſhi 

225 election of the executorſnhip. 

Roll. Abr. So, if he releaſes a debt due to the teſtator. 

918. 

Roll. Abr. 80, if there are two executors, and one of them hath a ſpeci- 


917. fick legacy deviſed to him, and he takes poſſeſſion of it, without 
the conſent of his co-executor, this amounts to an adminiſtra- 
tion; for a deviſee cannot take a perſonal chattel deviſed to him 
without the aſſent of the executor. 


11. Of bringing in an Inventory, and accounting. 


Godolph. An inventory is a full and juſt deſcription of all the perſonal 
28 * eſtate and effects which belonged to the deceaſed, and which by 


the civil law, and alſo by the ſtatutes of this realm, executors and 
adminiſtra- 


a pro- 
Be had 
claim of 


1an that 


, eſpeci- 
ts to an 


a ſpeci- 
without 
miniſtra- 


-d to him 


1g. 

> perſonal 
which by 
cutors and 
dminiſtra- 
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adminiſtrators are obliged to make, and preſent the ſame to the 


proper eccleſiaſtical judge. | 

The practice of exhibiting an inventory was introduced from a 
rule in the civil law, ſubjecting the heir to the payment of his 
anceſtor's debts z which proving very prejudicial to him, as ſuch 
debts often amounted to more than the value of the inheritance 
which deſcended to him, it was ordained, that if the heir would 
exhibit a true inventory of all the goods and chattels of the de- 


ceaſed, he ſhould be no farther chargeable than to the value of 


the inventory; and ſo much ſtrictneſs was required by that law 
in making an inventory, that if the heir neglected it for a year or 
more, he was obliged to pay all the debts and legacies, though he 
had not ſufficient of the teſtator's eſtate to do it. 

The reaſon of an inventory with us at this day, is for the be- 
nefit of creditors and legatees; and, therefore, every executor is 
compellable to bring in an inventory, at the diſcretion of the or- 
dinary ; and if he preſumes to adminiſter without bringing in 
ſuch inventory, he is puniſhable in the ſpiritual court. 

But as this matter of bringing in an inventory and accounting 
is enjoined and directed by ſeveral acts of parliament, we ſhall 


| here take notice, and in the firſt place inſert thoſe clauſes of the 


ſtatutes which are relative to this matter. By the 31 E. 3. cap. . 
« Adminiſtrators ſhall be accountable to the ordinaries as execu- 
« tors be in the caſe of teſtaments.“ | 


By the 21 H. 8. cap. 5. $4. it is enacted, . That the executor 


«and executors named by the teſtator or perſon deceaſed, or 
« ſuch other perſon or perſons to whom adminiſtration ſhall be 
« committed, where any perſon dieth inteſtate, or by way of in- 
« teſtate, calling or taking to him or them ſuch perſon or perſons 
« two at the leaſt, to whom the ſaid perſon ſo dying was in- 
« debted, or made any legacy; and upon their refuſal or abſence, 
« two other honeſt perſons, being next of kin to the perſon 
« ſo dying, and in their default or abſence, two other honeſt 
« perſons ; and in their preſence, and by their diſcretions, ſhall 
make or cauſe to be made a true and perfect inventory of all 
« the goods, wares, merchandizes, as well moveable as not 
« moveable, whatſoever, that were of the perſon ſo deceaſed, 
« and the ſame ſhall cauſe to be indented ; whereof the one part 
« ſhall be by the ſaid executor or executors, adminiſtrator or ad- 
« miniſtrators, upon his or their oath or oaths, to be taken be- 
« fore the biſhops, ordinaries, their officials or commiſſaries, or 
« other perſons, having power to take probate of teſtaments, 
upon the holy evangeliſts, to be good and true, and the ſame 
one part indented ſhall preſent and deliver into the keeping of 
© the ſaid biſhop, ordinary or ordinaries, or other perſon having 
power to take probate of teſtaments; and the other part thereof 
«to remain with the ſaid executor or executors, adminiſtrator 
«or adminiſtrators; and that no biſhop, ordinary, or other 
* whatſoever perſon” having authority to take probate of teſta- 

| | „ment 


Godolph, 
150. 


Swinb. 401. 
Godolph. 
151. 


v1 


— 
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© ment or teſtaments, refuſe to take any ſuch inventory or inven- 
cc tories to him or them preſented or tendered, to be delivered ag 
&« aforeſaid, under the penalty of 101.“ | | 
* See the By the 22 & 23 Car. 2. cap. 10.“ it is enacted, © That all 
part of this cc perſons empowered to grant adminiſtration, ſhall, of the re- 
ee ſpective perſon or perſons to whom any adminiſtration is to be 
rects diſtti- (4 committed, take ſufficient bonds, with two or more able ſure. 


bution. Pt. cc ties, reſpect being had to the value of the eſtate, in the name 


&© of the ordinary, with the condition in form and manner fol- 


[(a) The © lowing : The condition of this obligation is ſuch (a), that if the within 
next of —_ ce bounden A. B., adminiſtrator of all and ſingular the goods, chattels, 
6 | 3 « and credits of 83 deceaſed, do make, or cauſe to be made, a true 
ex debito * and perfect inventory of all and fingular the goods, chattels, and 
Juffitie to ( credits of the ſaid deceaſed, which have or ſhall come to the hands, 


put this bond 


in ſuit in the poſſeſton, or knowledge of him the ſaid A. B., or into the hands and 
name of the 6 poſſeſſron of any other perſon or perſons for him, and the ſame ſo made 
Archbihop c dg 7 3 to be 8 into the regiſtry f „ _ 
of Canterbu. dt or before t 0 next enſuing, a 
ry v. Houſe, c the ſame goods, chattels, and - and all other the goods, chat= 
cy cc telt, and credits of the ſaid deceaſed, at the time of his death, which 
fore, the or- “ at any time after ſball come to the hands or poſſeſſion of the ſaid 
dinary, or (c A. B., or into the hands and poſſeſſion of any other perſon or perſons 
pong ee for him, do well and truly adminiſter according to law ; and fur 
— may be ( ther, do make, or cauſe to be made, a true and juſt account of tus 
compelled ée ſaid adminiſtration, at or before the day of ; 
eee &« And all the reſt and ręſidue of the ſaid goods, chattels, and credits 
liver up the © <vhich ſhall be found remaining upon the ſaid adminiſtrator's account, 
bond for this cc the ſame being firſt examined and allowed of by the judge or judges 
bo! was 8, for the time being, by his or their decree or ſentence, purſuant to the 
v. Johnſon, 5 9 » Plrjua 


Executrix of © true intent and meaning of this act, ſhall limit and appoint ; and if 
the Biſhop  « it ball hereafter appear, that any laſt will or teſtament was made 


of Weorcefter, 


and others, by the ſaid deceaſed, and the executor or executors therein named d. 
Eaft. 29g é exhibit the ſame into the ſaid court, making requeſt to have it al- 
Geo. 3-] « [owed and approved accordingly, if the ſaid A. B. within bounden, 
ce being thereunto required, do render and deliver the ſaid letters of 
« adminiſtration { approbation of ſuch teſtament being firſt had and 
« made) in the ſaid court, then this obligation to be void and of nom 
cc Fee or elſe to remain in full force and virtue ; which bonds are 
hereby declared and enacted to be good to all intents and pur- 
ce poſes, and pleadable in any courts of juſtice z and alſo that the 
« ſaid ordinaries and judges reſpectively ſhall and may, and are 
cc enabled to proceed to call ſuch adminiſtrators to account, for 
and touching the goods of any. perſon dying inteſtate; and 
« upon hearing and due conſideration thereof, to order and make 
ce juſt a al diſtribution, Sc.“ | 
Per Holt, But by the 1 Fac. 2. cap. 17. it is provided, © That no admi- 
e te niſtrator ſhall be cited to any of the courts to render an ac- 
Karute, the © count of the perſonal eſtate of his inteſtate, (otherwiſe than by 
ordinary „ an inventory or inventories thereof,) unleſs it be at the inſtance 


could not cc 7 a . nor 
s 0 proſecution of ſome perſon or perſons, in behalf of a min h 


as 
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« or having a demand. out of ſuch perſonal eſtate, as a creditor an adminif- 
ven- « or next of kin.” | 5 
d as that really this ſtatuts has no effect at all, forthe law was ſo before. Salk. 316. 


t all The inventory is to contain, in ſeparate and diſtinct articles, Godolpte. 
- IE» all the (a) goods, chattels, and credits, or (5) debts due to the 1. 
o be . . a) And by 
2 deceaſed, and the prices at which they were valued. Hrs 207% 
ſure- the order heretofore uſed, was firſt to inventory and appraiſe the moveable goods, ſuch as houſehold tuff, 
name corn, cattie, & c.; then the immoveable, as chattels real, or leaſes of lands, and after, the debts due to 
fol- the teſtator ; Which order, he ſays, is obſerved to this day. (5) That, on a plea of plene adminiftravit, 
Tr al ſperate debts mentioned. in the inventory ſhall be accounted affets in the executors hands; for it is as 
vithin much as to ſay, that they may be had for demanding, unleſs the demand and refuſal be proved. Salk. 
attels, 296. pl. 3. ruled upon evidence by Holt, C. J. [And if the inventory does not diſtinguiſh between 
a true the ſperate and deſperate debts, it will charge the executor with the whole as aſſets, and put him to 
prove if any of them were deſperate. Bull, N. P. 140. 2. Upon ths iſſue of plens adminiſtravit, the 
ſy and plaintiff cannot give in evidence a copy of the inventory delivered by the defendant to the ſpiritual court, 
hands, unle/s it be figned by bim, though it be Gigned by the appraiſers : but if he can give an inventory in evi- 
ds and dence, he may ſfhew that the goods were wnder-valued. Id. ibid.] ; 
ſo made But ſuch things as are fixed to the freehold, and belong to the Godolph. 
court, heir, as glafs-windows, wainſcot, fiſh in a pond, and doves in a 152. 
gy and pigeon-houſe, are not to be put into the inventory. 
„ chat So, the wife's paraphernalia, or ſuch apparel as is ſuitable: to Godolyh... 
, which her degree and quality need not be put in the inventory, for they 753: 493+ 
the ſaid ſurvive to her, and are not eſteemed f the huſband” 
» and | part 0 and's per- 
* perſons ſonal eſtate, | | | 
nd fl 75 By the eccleſiaſtical law, the time of making and exhibiting Sviab. 40 
* of i an inventory is left to the diſcretion of the ordinary, who may (O ae 
4 require it to be done (c) ſooner or later, according to the diſtance — 
cr 2 the goods lie from the executor, and other circumſtances. 50., the 
 ACCO making an 
r inventory is to be begun within thirty days after opening the teſtament, and notice thereof to the — 
Jaag tot, and is to be finiſhed within fixty days after, unleſs the executor and the teſbator's goods, or the 
ant to the greateſt part thereof, be far remote and diſtant from each other, in which caſe the law doth allow one 
t- and if year from the time of the teſtator's death for the making thereof; and during this time no fuit is ts be 
made commenced againſt the executor in the eccleſiaſtical court; and in Godolph. 22 5. it is faid, that an 
—_ 1 & executor is to have a competent time to account, which time is a twelve- month. 
na * 
ave it al- And as an explanation to the manner of bringing in an inven- 
; bounden tory and accounting, and the neceſſity thereof, and how theſe are 
| letters of WI conſtrued and required by the common law courts, I ſhall here 
? had and inſert the following caſe : | | 
nd of nou In debt upon an adminiſtration-bond, and oger prayed of the Hit. 6 Ann. 
bonds are condition, defendant pleads, 1/, That he did exhibit an inven- A 
s and pur- tory by the time. 2d/y, That he had adminiſtered all according 8 . Willis, 
ſo that the I to law. 3dly, That he was not cited to bring in his accounts, ſo Salk. 21. 
„ and are that no decree was made concerning them. Plaintiff replies, l. 3+ S. C. 
count, for Il that the inteſtate was bound in a bond of fo much, c. to J. S. 
ſtate 4 and for payment of ſuch a ſum, and that J. S. had brought an action 
rand make of debt upon that bond againſt the defendant, and had got judg- 


ment; and though divers goods to the value of that debt came to 

t no admi- dhe defendant's hands, yet he had not paid it, but had converted 
der an ac- em. Defendant makes a frivolous rejoinder, and upon that the 
iſe than by WW Plaintiff demurs and the queſtion made upon the caſe is, if the 
e inſtance I defendant the adminiſtrator is bound to bring in his accounts 


of a minor, before the ordinary in the eccleſiaſtical court, by the time ſpeci- 


« of 


fed 
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fied in the condition of the bond, not being cited or ſummo el 


thereto; and Holt, Ch. Juſt. in pronouncing the opinion of the 
court ſaid, that they were all unanimous, that he was obliged to 
account though not cited or ſummoned; and he ſaid firſt, that 
an executor or adminiſtrator is obliged to account is very plain, 
by the 31 E. 3. f. 1. c. 11., at the end of the ſtatute, where 
are made accountable to the ordinary, as executors be in cafe of 
teſtament ;z and though the ordinary had no power to oblige them 
to account upon oath, yet if they were ſued in Chancery by any 
creditor for the diſcovery of affets, there they were obliged to 
For the or- account upon oath, and the ordinary could not relieve them, 
nay cou Noy, 78. 2 Inſt. 600. but that the account given in before the 
x" = ordinary ſhould be looked into, and unravelled.  2dly, If a le- 
require proof gatee comes to ſue for his legacy, he may unravel the account 


| _ _ in given in before the ordinary, becauſe he cited them into the ſpi- 


Noy was at- Titual court, and has no remedy elſewhere for his legacy; but if 


tempted; the executor or adminiſtrator will pay the legacy, then he cannot 
— unravel their accounts, becauſe when the legacy is paid, this is 
ſue at com. the end of their ſuit; as in Raym. 470. Boon's caſe. As to the 
mon law, principal point, this ſtatute 22 H 23 Car. 2. c. 10. was made to 
— make the wife and next of kin as legatees, after all debts paid, 
will be tried and they are to ſue for their legacies or ſhares in the eccleſiaſtical 
oy commo$ court 3 for the law was defeCtive before, in that the ordinary had 
| evenby one no power to compel a diſtribution, becauſe the adminiſtrator had 
witnes, the ſame power as the executor; and after adminiſtration com. 
mitted, the ordinary's power was at an end, and he had nothing 
more to do with the goods of the inteſtate ; but now, this ſtatute 
was made to aſcertain and ſettle a diſtribution 3 and the wife and 
next of kin may compel the adminiſtrator to make ſuch diviſion 
and diſtribution, and he is bound at his peril to account by the 
time limited; and if not done, he muſt ſhew ſome reaſons where- 
fore it was not done; as that no court was then holden, &':., or 
ſome other matter which rendered it impoſſible to account by 
that time; and it appears by Co. Ent. 128. that the condition of 
adminiſtration-bonds before this ſtatute was, that he ſhould ac- 
count when thereunto required z not ex officio; but now the aQ 
of parliament enjoins him to account peremptorily before ſuch a 
time, and therefore he is bound at his peril to do it: and in al 
caſes where a man is bound in a bond to do a thing, he is bound 
at his peril to do it; as if a man is bound in a bond, with condi- 
tion to pay money at ſuch a time and place, although the obligee 
does not come there at the time, ſo as that he cannot pay it; yet 
if the obligor is not there ready to pay it, and does not ſtay there 
till the laſt inſtant or ſun-ſet, he forfeits his bond, and he muſk 
plead that he was there and ſtaid till ſun-ſet, and had the mone 
ready, and that nobody came there to receive it; and if a reque 
be to be made, he muſt be there ready to be requeſted: and he 
took a difference between rent payable by reſervation only, and 
when a bond is given for it; for in caſe of the bond he forteits 
it, if he be not there ready to pay it, though no demand be 
made, Hob. 8. Baker and Spain, Suppoſe one is bound = ; 
10 | | 
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bond conditioned to do a thing, which without the concurrence 


of the obligee cannot be done, as to levy a fine in C. B. in O#. 
Hill. if no writ of covenant be ſued out, yet he is bound to 
be there at the time ready to levy it, and muſt plead ſo, and that 


no writ of covenant was ſued out; ſo here, if he could not ac- 


count, becauſe no court was holden, he ought to have pleaded it, 
for he ought to have done all in his power ; but it is moſt certain 
the eccleſiaſtical courts are always open, and the ſtatute makes no 
alteration as to the accounts. But then he made another point 
of the caſe, and ordered counſel to ſpeak to it the next term; 
the point was this, the bar, which ſays, he was never cited to 
account, 1s ill, becauſe he ought to have accounted at his peril, 
without any citation; but then this leaves room for an implica- 
tion, that he may have accounted, though not cited ; for he onl 
ſays, he was not cited to account, and then the replication, which 
aſſigns for breach, non-payment of ſuch a debt, is ill, and does 
not maintain the declaration as to the not accounting; and the 
meaning of the ſtatute was not, that he ſhould pay all debts 
ex officio, but as the creditors called him to pay them; and then 
whether the plaintiff ſhall have judgment upon the inſufficient 
bar of the defendant, or whether by his replication it appears he 
has no cauſe of action, and ſo cannot have judgment, is a point 
fit to be argued, and cited 1 Lutw, 182. 8 Co. 120. Dr. Bonham's 
caſe, and 130 Turners caſe. 

[If the executor enter to the teſtator's goods, and will make no 
inventory thereof, then may every legatory recover his whole le- 
gay at his hands; for, in this caſe, the law preſumeth, that 

ere are ſufhcient goods to pay all the legacies, and that the ex- 
ecutor doth ſecretly and fraudulently ſubtract the ſame ; whereas 
otherwiſe, the executor is preſumed not to have any more goods 
which were the teſtator's, than are deſcribed in the inventory (a), 
the ſame being lawfully made. deficiency of the aſſets, 


If the executor make no inventory, but pay intereſt on a 
legacy, or pay all the legacies but one, this ſhall be received 


25 evidence of aſſets. ] v. Swainſon, 1 Vez. 7 5. Orr v. Kaines, 


12. Where Adminiſtration unduly obtained may be revoked or 
repealed. 


It ſeems to have been formerly holden in ſome caſes, that 
il the ordinary once granted adminiſtration, he could not after- 
wards revoke or repeal it; for having once executed his power, 
he had nothing further to do in the affair, 


Hence in Sir Gearge Sandes caſe, where a prohibition was 
prayed, becauſe Sir George had the adminiſttation of his ſon's 
goods granted to him; and fince that a woman, pretending ſhe 
was his wife, fued to have the adminiſtration repealed ; a pro- 
libition was granted; for though the ſtatute ſays, 
way grant admniſtration to the wife or next of kin; yet when 

Vor. III. | | he 


10. 6 Co. 18. Cro. Eliz, 459. 


the - ordinary 9 


Swin. 228. 
(a) Nor 
ſhall the in- 
ventory be 
concluſive 
on him, if 
there ſhould 
be after 
wards an 
unexpected 
2 Vez. 194. 


Corporation 
of Clergy- 
men's Sons 


2 Ves. 194. 


Cro. Car. 


62. Fother- 


bie's caſe. 

Roll. Abr. 

303. Style, 
Moor, 396. 


Sid. 179. 
Sir George 
Sands's caſe. 
Keb. 683. 
and Raym. 
3. S. C. in 
which laſt 
book a fur- 


* - 
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ther reafon he has granted it to the next of kin, as the father is, he hag 


_—_ to be executed his power, and his hands are cloſed, and he cannot re- 
5 Di. , 


that our law peal it. N a 
is to determine who is the next of kin within this ſtatute z and that by our law the father is next of 
kin to his child, wide 3 Co. in Ratcliff's caſe, and Bro. tit. Adminiſtration, 47. But 3 Salk. 22. fen 
covert died inteſtate; adminiſtration granted to her next of kin; huſband ſues for a repeal ; prohibition 
denied, for ordinary could not grant adminiftratoin to any but the huſband. 


Latch. 67. But notwithſtanding theſe opinions, it is now agreed, that the 


e Ha ordinary may revoke or ſet aſide an adminiſtration granted to the 
IG» . 


Lev. 1575, next of kin, and that for ſeveral cauſes; as if they forge or ſup- 
Keb. 846. preſs a will; if they come too haſtily to take our adminiſtration 
57 2 eh. within the fourteen days; if they go beyond ſea; become mon 
293. 370% Campos; or if they take out adminiſtration without ſecurity to ac- 
Lev. 186. count and exhibit inventories; or, if there be a reſiduary legatee; 
3 55- and may in general, for any fraud uſed in obtaining it; for it 
e would be abſurd to allow a court juriſdiction herein, and at the 
ſame time deprive them of the liberty of vacating arid ſetting 
aſide an act of their own, which was obtained from them by de- 

ceit and impoſition, f | 


13. How far a Repeal makes all meſne Acts void. 


Plow. 277; If the teſtator makes a will and appoints an executor, and the 


Greyſ{brook . 3 . d . wy 
8 ordinary, without taking notice of any ſuch will, grants admini- 


| 
| 
> Lev. 182, {tration to J. S., and afterwards the executor comes in and 
2 Jon. 72. proves the will, ſuch executor ſhall regularly avoid all meſne ; 
8 acts done by the adminiſtrator; for the executor, by being made 
therefore if ſuch, had an (a) intereſt, which the ordinary could not deprive C 
an executor him of, | | | 
ſells a term, ; | 
and afterwards refuſes before the ordinary, and adminiftration is granted to J. S., who likewiſe fell if 
this term to another, che firſt vendee hall have it. 2 Lev. 183. ſaid arguendo. h 
Plow. 279. But if the ordinary grants adminiſtration, and after there ap- * 
N pears to be an executor, if the adminiſtrator pays debts, legacies, t 
cid tn or funerals, which the executor ought to have paid, in treſpals v 
ee againſt him by the executor, he ſhall (5) recoup ſo much in fe 
A OX. al 
(b) So, it damages. d s 
was holden in equity, where a widow poſſeſſed herſelf of the perſonal eſtate as executrix under a f. ; 
voked will, and paid debts and legacies, but had no notice of the revocation, that ſhe ſhould be allovel n. 
thoſe payments. Chan, Ca, 126. ; but ordered the leaſes ſhe bad made to be ſet aſide, a0 
Roll, Abr. If the teſtator makes a will, and thereof appoints A. executor, 
. and afterwards makes a ſecond will, and thereof appoints B. exe- a0 
„ To y Py o 
in B. R. cutor, and A. has the probate of the firſt will granted to him, by m. 
_—_— \ virtue of which a debtor to the teſtator pays him a debt without th 
Weighim, notice of any ſecond will, and has a releaſe from him; yet, upon thi 
fad to be B. s proving the ſecond will, and repeal of the probate of the mc 
gente Þ firſt, he may compel the debtor to pay the money over again; al 
advice o 


alths judges for though this be a particular hardſhip, yet the inconvenienc WI 
in Setjeant's would be much greater, to allow the ordinary to make any other 


Int, * an executor than whom the teſtator had made. « wm 
| | | h | P is 
brought by B. againſt ſech creditor. [Comyns, 150. But ſee 3 Term Rep. 125+ contra - here de tha 


authority of the caſes, both in Rolle and Comyns, is denied. ] 


But 


ad the 
dmini- 
n and 
meſne 
3 made 
deprive 


cewile fells 


1ere ap- 
Legacies, 
 treſpals 
much in 


under a fe- 
id be allowed 


executor, 
ts B. exe- 
5 him, bf 
t without 
yet, upon 
ate of the 


Toy again } 

) nvenieneſ 

any other 
4 


But 
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But in a caſe where the plaintiffs, as executors, had a judg- 
ment againſt the defendant, and then there was a ſuit in the 
ſpiritual court before the ſame judge, who granted letters of ad- 
miniſtration to the plaintiff to repeal them; and the defendant 
therefore prayed that, execution. might not go out-againſt him till 
the matters in the ſpiritual court ſhould be determined; the court 
denied it, for this reaſon, that if a debtor pay money on a judg- 
ment and execution to one who is executor de facto, having a 
probate under the ſeal of a. prerogative court, he ſhall never be 
forced to pay it again; and here the ſuit to repeal the admini- 
{tration being. before the ſame judge who granted it, can have'no 
influence only from the time of the judgment of repeal ; but (a) if 
it had been before the delegates by way of appeal, it might be 
otherwiſe. 


It is clear, that if the ordinary grants adminiſtration to (5) a 
ſtranger, and he is cited by the next of kin to have it repealed, 
pending which ſuit the adminiſtrator (c) ſells the goods, and 
then the adminiſtration is repealed; that in this caſe the ſale is 


good, for the adminiſtrator acted under a lawful authority, which 3; © 


veſted the abſolute property of the goods in him; and though 
the ſale had been fraudulent, yet it could not be avoided by the 
ſecond adminiſtrator; but as to creditors it may, by the 13 Eliz. 
cap. 5. N : : , on f 85 

pealed at the ſuit of the next of kin, he ſhall retain againſt the rightful adminiftrator z an 


of the goods, even pending the citation, till ſentence of repeal, ſtands good, Salk. 38. 
Raym. 684. Com. Rep. 96. pl. 65. per Holt, Ch. juſt. 


So, in debt for rent, where on the pleadings the caſe was, 
leſſee for years died inteftate, and adminiſtration was granted of 
his goods to A., who aſſigns this term to B., who aſſigns to C., 
who ſurrenders to the reverſioner; afterwards a third perſon cites 
the adminiſtrator before the ordinary to repeal the adminiſtration, 
who confirms the ſame ; then the third perſon appeals from that 


ſentence to the dean of the arches, where the ſentence is avoided, 


and adminiſtration granted to the appellant—whether this avoid- 
ance of the ſentence ſhould avoid all acts done by the admi- 
niſtrator before the action was the queſtion z and it was reſolved, 
according to the above cafe, that it ſhould not. 

But after the adminiſtration is repealed, the authority of the 
adminiſtrator is determined; and, therefore, if he obtains judg- 
ment in an action of debt on a bond due to the inteſtate, and 
then the adminiſtration is repealed, he cannot proceed to execute 
that judgment; if he doth, the party will be. diſcharged upon a 
motion, becauſe the execution erronice emanavit, for he had no 
authority but by virtue of a commiſſion from the ordinary, and 
when that was determined, his authority ceaſet. 

So, in an audita querela, the plaintiff ſays, that E. P. died in- 
teſtate, and that Davies, the now defendant, had adminiſtered 
his goods, and that ſome of the money came to the plaintiff, and 


51 
Hill. 25 & 
26 Car » 2» 
between 
Digby and 
Hollis v. 
Wray in 
B. R. 
(a) That an 
appeal ſuſ- 
pends the 
former ſen. 
tence 3 but 
a Citation is 
in nature of 
a new ſuit, 
and has no 
effect till 
there be 


judgment on it, 6 Co. 18. b. Lev. 158. Raym. 224. 2 Lev. 90. S. P. 


6 Co. 18. b. 
Packman's 
caſe. Cto. 


Eliz. 459. 
Moor, 396. 


(5) So, if 
adminiſtra. 
tion be com- 
mitted to a 
a creditor, 
and after re- 
d his diſpoſal 

pl. 6. Ld. 


(c) But where an adminittrator releaſed do 
⁊ creditor, and after the adminiſtration was revoked, the releaſe was holden void. Brown. 51. 


Raym. 224. 
Syms and 
Syms, 2Lev. 
90. S. C. 
by the name 
of Semaine 
and Se- 
maine. 


Yelv, 83. 
Barnehurſt 
and Sir 
Chatles 
Yavetton,” 
Brownl. 91. 
S. Co . 


2 Saund. 
137. Tur- 
ner and 
Davies. 


that Davies, as adminiſtrator, brought trover and converſion for- Mod. 63. 


E 2. | ; the 
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2 Keb. 668. the money, and had judgment to recover, and before execufion 
* ſued, the adminiſtration was repealed and granted to another, 
and that notwithſtanding he threatens to take the now plaintiff in 
execution, upon which there is a demurrer; and the queſtion 
was, Whether, ſeeing the trover was for a wrong done in the 
adminiſtrator's time, and for which he might have declared in 
his own name, without naming himſelf adminiſtrator, and ſhall 
pay coſts if it goes againſt him, whether he ſhall not take out 
execution after the adminiſtration is repealed ? and the whole 
court held, that he could not; for though it be a wrong done to 
the adminiſtrator, yet when the money is recovered, it is afſets, and 
the ſecond adminiſtrator muſt be put to another aCtion, to recover 
it out of his hands, which is a circuity the law will not allow. 


14. What Things an Executor may do before Probate of the 
| Will. | 


off. of An executor derives all his intereſt from the (a) will; and as 
Exec. 33- it is that which gives him a right, ſo there are ſeveral acts which 
| "ig " he may do, and which will be valid, though done before pro- 
Roll. Abr. bate; for though the ſpiritual court may compel him to come in 


22 EE and prove the will, or renounce the executorſhip ; yet this is 
1 only looked upon as (6) a ceremony, which he may comply with 
292. after ſeveral acts done by him. . 

(a) But an | 


adminiſtrator derives his whole authority from the ordinary, and therefore can do no aft, unleſs he has 
letters of adminiſtration granted to him, Salk. 303. Skin. 87. pl. 5. (5) That, however, proving 
the will is neceſſary, becauſe thereupon an inventory is to be exhibited, and other acts to be done, 
which are for the benefit of executors and legatees. Hut. 30. | 


OF. of Therefore, an executor, before probate, may poſſeſs himſelf of 


Exec. 33- the teſtator's goods, and may enter into the houſe of the heir (if 
Godolph. 


ha. not locked) and take ſpectalties and other ſecurities for money 
2 And. 151. due to the teſtator, | 

' Plow. 277. 7 
OF. of So, an executor, before probate, may pay debts and legacies, 
«pag 33-4: receive debts, make acquittances and (c) releaſes of debts due to 
65 Where a the teſtator, and take releaſes and acquittances of debts owing by 


releaſe given the teſtator. 

by an exe- | 
cutor for a particular purpoſe, though it contained general words, yet was holden to extend only to the 
things intended to be releaſed, wide 2 Lev. 214. Morris and Wilford, 2 Mod. 108. 2 Jon. 104+ 
2 Show. 46. pl. 32. 3 Keb. 814. 840. S. C. 


Off. of Alſo, an executor, before probate, may ſell, give away, or diſ- 
Exec. 34. poſe, as he thinks proper, of the goods and chattels of the teſtator. 
OF. of So, an executor, before probate, may aſſent to a legacy, and 
Exec. 34. ſuch aſſent ſhall veſt the intereſt in the legatee. 

OF. of So, if a bond be made payable to the teſtator, with a certain 


3 34 penalty, that it ſhall be paid by ſuch a day, and the teſtator dies 
whe Daley! before the day, the principal ſum muſt be paid his executor by 


is ſaved by the day, although he did not prove the will by that day; other- 
bringing wiſe the penalty is forfeited *, | 
principal, | 

inet, and coſts, into court, by 4 Ann. e. 16. § 13. 


Upon 


az yoe's a. oc. os wa He 


the inteſtate's eſtate, 
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Upon this foundation, that it is the will which veſts an in- Roll. Abr. 
tereſt in the executor, it is clearly agreed, that an executor may, 2˙7. 

, 8 2 Raym. 481. 

before probate, commence an action in right of the teſtator, 8 k. 302. 

but he cannot declare before probate; for without producing S. P. ad- 


his letters teſtamentary he cannot aſſert his right in court; but as wittea, 


ſoon as he has theſe, the impediment is (a) removed ab initio. 52 ; 


A. be arreſted at the ſuit of an executor, before probate of the will, and after pay money to a firanger, 
and continue two months in priſon, the arreſt guoad the ftranger is illegal, and A. ſhall not be ad- 
judged a bankrupt from that time, ſo as to avoid the payment made to the ſtranger ; for though the 
arreſt, as to the executor and party, is lawful z yet it is good only by relation; but no ſuch relation ſhall 
prejudice a third perſon. 3 Lev. 57. Duncomb and Walter, Raym. 479. Vent. 370. S. C. Skin. 
22. pl. 22. 87. pl. 5. S. C. | | 


[So, it hath been holden, that an executor may file a bill in Humphreys 


equity before probate, and that the ſubſequent probate makes the ». Hum- 


bill a good one. And it was ſaid in a late caſe (5) in the Ex- — . 


chequer arguendo, that it had been determined by that court (3) Pattea, 
about three years ago, that it was ſufficient if the probate were wy 

obtained at any time before hearing. ] | 1703. In 

this caſe of Patten v. Panton, to a bill by the plaintiff as executrix, for an account of money which the 
defendant was charged with having embezzled ; and that certain annuities purchaſed by the plaintiff in 
the 5 per cents. might be transferred to the plaintiff; the defendant pleaded that no probate had been 
granted, and that a ſuit was depending between the plaintiff and defendant touching the right of the 


plaintiff to probate. The court gave no judgment upon the argument, and the cale was never after. : 
wards moved, 857 


Alſo, an executor, before probate of the will, may maintain Of: of 


treſpaſs, (e) trover, or detinue for the goods of the teſtator, and 3 c. 35, 


. o. ö 
declare as of his on poſſeſſion. Velv. * 


33. 125. Cro, Car. 208. 227. Salk. 302+ (c) May maintain trover in his own name before the 
ſeiſure of the goods or probate of the will. Carth. 154. per Curiam. b 


So, an executor may avow for rent, where a reverſion for Salk. 302. 
years comes to him from his teſtator. | 
So, if an executor be entitled to the next preſentation to a off. of 
church which becomes void, and he grant it to another, the Exec. 353 
mo may maintain a quare impedit for it, without producing 

e probate of the will; for the executor himſelf, before probate, 
might have maintained this action on his own poſſeſſion. 


F) What Perſons are entitled to Adminiſtration. 


PEFORE the ſtatute of Vet. 2. cap. 19. the ordinary had the Raym. 497. 
abſolute diſpoſal of inteſtates eſtates ; and as that ſtatute firſt 

ubjected them to an action at the ſuit of creditors; ſo from 

thence they found, as my Lord North obſerves, that what was 


before very beneficial to them began to be very troubleſome, 


which obliged them to put the adminiſtration into other hands, 

taking ſecurity to ſave them harmleſs from ſuits Fe | | 
But this method did not entirely free them from the trouble 2 laßt. 397. | | 

they had before; for ſuch perſons, being looked upon as ſervants Co. Ht 2 | 


be . . f f 2 1 Jo Roll. 
or attornies to the ordinaries, could not ſue for, nor gather in * 906. 
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Raym. 498. 


Naym. 498. 


(a) Hob. 
191. Cro. 
Car. 62. 
* 228. 
ob. 83. 
Sid. 179. 


4 Co. 51. b. 
Ognel's 
caſe. Roll. 
Abr. 910. 
Cro. Car. 
106. 

Mod. 231. 
Sbow. 351. 
Raym. 93. 
Sid. 409 · 
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But they were eaſed herein by the ſtatute, 31 E. 3. cap. 11., 


which enacts, „In caſe where a man dieth inteſtate, the ordina- 


« rics ſhall depute the next and moſt lawful friends of the dead 
& perſon inteſtate to adminiſter his goods, which deputies ſhall 
cc have an action to demand and recover, as executors, the debts 


ce que to the ſaid perſon inteſtate in the king's court, for to ad- 


« miniſter and diſpend for the ſoul of the dead, and ſhall anſwer 
cc alſo in the king's court to others to whom the ſaid dead perſon 
& was holden and bound, in the ſame manner as executors ſhall 
cc anſwer, and they ſhall be accountable to the ordinaries, as Exe» 
ce cutors be in caſe of teſtament.” - | q 

And by the 21 H. 8. cap. 5. it is enacted, © That the ordinary 
ec ſhall grant adminiſtration to the widow, or next of kin to th 
c perſon deceaſed, or to both.” es 

Hereupon the common law was to judge who were the beſt 
friends; and therefore if there were huſband or wife; in default 


of them, ſon or daughter ; in default of them, or their children, 


father or mother; in default of them, brothers or ſiſters; in 
default of them, or their children, uncles or aunts, the ordinary 


was compellable to grant adminiſtration to them in their ſeveral 


orders. 


But as they had a liberty by the ſtatute of granting adminiſtra- 


tion to the wife or next of kin, ſo alfo had they a liberty, where 
there were ſeveral in an equal degree of kindred, to prefer whom 


they pleaſed, which liberty they made uſe of on pretenee of 


avoiding confuſion, and was a matter of great advantage to their 
Juriſdiction; for hereby they choſe him that was moſt obſequious 
to them; and when they called him to account, upon pretence 
of beſtowing the overplus for the good of the deceaſed's ſoul, 
(a device in thoſe popiſh times to make profit for the clergy) 
they diſpoſed of the overplus as their own, | Tr 

But it came afterwards to. be ſolemnly (a) reſolved, that the 
ordinary, after adminiſtration granted by him, could not compel 
the adminiſtrator to make diſtribution ; and it being very, un- 
reaſonable that one perſon ſhould run away with the whole per- 


ſonal eſtate, though there were ſeveral others in equal degree of 


kindred with him ; this miſchief was remedied by the 22 & 
23 Car. 2. c. 10., which allows all thoſe who are in equal degree 
to come in for a diſtributive ſhare, though one only, or though a 
creditor or ſtranger takes out adminiſtration. 

It ſeems to have been always holden, that the huſband was en- 
titled to adminiſtration as beſt friend to his wife, within the 


words of the ſtatute 31 E. 3. fe. 1. c. 11. but there being ſome 


doubt, whether ſince the ſtatute of 22 & 23 Car. 2. c. 10. he was 
not obliged to make diſtribution amongſt the reſt of her kin» 


dred, it was thought proper to ſettle this matter by a ſublcy 


quent law. 


And accordingly by the 29 Car. 2. cap. 3. { 25. it is enacted, 

4 That neither the ſaid ſtatute 22 & 23 Car. 2. c. 10., nor any 
« thing therein contained, ſhall be conſtrued to extend to the 
| NE ec eſtates 


A» 
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te eſtates of feme coverts that ſhall die inteſtate (a), but that their Ie) For a | 


« huſbands may demand and have adminiſtration of their rights, me covert 


; . may make a 
« credits, and other perſonal eſtates, and recover and enjoy will with the 


« the ſame as they might have done before the making of the conſent of 
« ſaid act.” | of her huſ- 

band, and in 
ſuch caſe, he cannot be entitled to adminiſtration. R. v. Betteſworth, 2 Str. 1112. He may, indeed, 
adminiſter to her notwithſtanding a will, if ſhe have power to diſpoſe only of part of her property. 
R. v. Betteſworth, 2 Str. 89 1.——In caſe of the buſband's death after the wife, the adminiſtration muſt 
be granted to his next of kin. Squib v. Wynn, P. Wms. 378. Bacon v. Bryant, 11 Vin. Abr. tit. 
Executors, K. pl. 25. Humphrey v. Bullen, id. pl. 26. Elliott v. Collier, 3 Atk. 526. 1 Ves. 156 
1 Wilf, 168. Bouchier v. Taylor, Hargr. Law Tracts, 473. 7 Br. P. C. 414. ] 


Alſo, ſince the ſtatute 22 & 23 Car. 2. c. 10. the ordinary Sid. 159. 
may grant adminiſtration to the wife or next of kin, at his elec- m. 53. 
tion, but then ſhe muſt have her diſtributive ſhare : alſo, the or- Salle. 36. 
dinary may grant adminiſtration quoad part to the wife, and as to pl. a. 
the other part to the next of kin; in which caſe neither can com- a 
plain, ſince the ordinary need not have granted any part of the Holt, 42. 
adminiſtration to the party complaining. pl. 1. 


If there be grandfather, father, and ſon, and the father die 2 Vern. 126. 


inteſtate, the ſon ſhall have the adminiſtration, and not the rus Fc For, 


grandfather, though they be both in equal degree (5), as to near- the proni- 


neſs of kindred. mity of degree is reckoned according to the ciyilians. Pr. Ch. 593. 2 Vez. 215.1 | 


[If there be neither father nor ſon of the inteſtate, the next in (e) Back- 
ſucceſſion are (c) brothers and grandfathers: theſe are followed borough v. 


by (4) uncles, or nephews, and the females of each claſs reſpec- _ woke 


tively, who muſt, as equally near, take per capita, and not per Woodrofte + 


firpts; and laſtly, couſins. Ne Pe 


Ch. 527. (d) Durant v. Preſtwood, 1 Atk. 454. Loyd v. Tench, 2 Vesz. 215. 


A brother of the half blood ſhall exclude an uncle of the Croke v. 
whole blood, for the half blood are of the kindred of the inteſ- Wat, 


. g Vern. 
tate; and the ordinary may grant adminiſtration to the ſiſter of Show . 
the half, or brother of the whole blood at his diſcretion. 108. 


If none of the kindred will take the adminiſtration, it may be 2 Elm. 
— | O. 
granted to a creditor. | 1 Salle. 38, 


If the executor refuſe, or die inteſtate, the adminiſtration is Pierce v. 


to be granted to the reſiduary legatee, in excluſion of the next Farks, 


: 1Sid. 2812 
of kin, Thomas v. Butler, 1 Ventr. 219. 


In defect of all theſe, the ordinary may commit adminiſtra- Plowd. 278. 
tion, as he might have done before the ſtatute of Edw. 3., to 
ſuch diſcreet perſon as he approves of, or may grant letters ad 
colligendum bona defuncti. 

It a baſtard, (who hath no kindred, being nullius filius, or Manning 
any one elſe that hath no kindred, die inteſtate, and without ee 
wife or child, it hath been formerly holden, that the ordinary „ 
could ſeize his goods, and diſpoſe of them to pious uſes; but the Goodchild, 
uſual courſe now is, for ſome on to procure letters patent, or ? 2 * 
other authority from the king, and then the ordiaary of courſe U,ugl, 542. 
Srants adminittration to ſuch appointee of the crown. ] 
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908. if che 
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titled to ad- 
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be outlawed, 
In priſon, or 
beyond ſea, 
the ordinary 


Executors and Adminiſtrators. 


(G) In what (a) Manner the Ordinary may grant 
Adminiſtration ; and herein of granting it to one 
or more, or for a particular Thing. 


FP HERE hath been ſome (5) doubt whether the ordinary could 

grant adminiſtration to one during the abſence of the perſon 
appointed executor. The reaſons offered againſt it were, that 
his authority herein was entirely regulated by the ſtatutes, which 
mention no ſuch adminiſtrator ; that creditors would be put to 
great hardſhips, in being obliged at their peril to take notice of 
the return of ſuch abſent perſon, which determining the authority 
of the adminiſtrator would put them under a neceſſity of com- 
mencing their actions a-new, which would be great delay and 
expence to them: but notwithſtanding theſe reaſons, it is now 
clearly (c) agreed, that the ordinary may grant adminiſtration 
during the abſence of another, and that for the ſame reaſons for 
which he may grant adminiſtration during the nonage of an in- 
fant executor, or one entitled to adminiſtration; for without 
this power the inconveniency to creditors would be much greater, 
in that there would be no perſon againſt whom they could com- 
mence their actions, nor any one to take care of the deceaſed's 
eltate or effects. | „%% ; 


may grant adminiſtration to another, for which is cited 34 H. 6. 14. & wide Salk. 42. pl. 11. See 


3 Salk. 23. 2 Ld. Raym. 1071. 6 Mod. 304. Lutw. 342. S. P. admitted, 


Moor, 606. 
Robin's 

caſe ; butin 
2 Show. 69., 


Alſo, there appears to have been ſome doubt whether the or- 
dinary could grant adminiſtration pendente lite of a will; and in 
Moor it is ſaid ſemble per Cur. that he could not. 


it ſeems to be taken for granted, that there may be an adminiſtrator pendente lite of a will; for there 
the queſtion was, whether ſuch an adminiſtrator was liable to an action; and there ſaid to be cleatly 
agreed, that he was, for that he was fully adminiſtrator for the time. Vide infra. . 


Carth. 153. 
Frede:ick 
Hook. 


Mich. 1731. 
between 
Wollaſton 
and Walker. 
2 P. Wms. 
576. pl. 188. 
Fitagib. 
202. 


2Vern. 514. 


Adams ard 
Buckland, 


Barnard. K. B. 423. 2 Str. 917. 
damus to tant a probate, Andr. 366. or adminiſtration: 4 Burr. 2295. 1 Bl. Rep. 640.] 


And in Carth, it is reported as the opinion of the court, that 
adminiſtration pendente lite concerning a will, is utterly void, and 
a difference there taken, where there is a controverſy in the ſpi- 


ritual court concerning the right of adminiſtration, and where 


it is concerning a will; for in the firſt caſe an adminiſtration 
granted pendente lite is good; bur it is otherwiſe where the con- 
troverly is concerning a will, for he who comes in under a will 
ihall avoid all that which an adminiſtrator can do. - 
Hut this matter came fully to be conſidered in a late caſe, in 
which it was determined, that the ordinary may grant adminiſ- 
tration pendente lite of a will, and that it depended on the ſame 
reaſons by which he is enabled to grant adminiſtration durante 
minoritate or abſentid. . CCC 

[But lis pendens about the will is a good return-to 2 ma- 


The ordinary may grant adminiſtration to two, or more, and 
if one of them dies, yet the adminiſtration does not ceaſe 3 for 0 


— 


Bages, 
Se «2 
of im 
cutors 
tor's d 


Ant 
eſtate, 
able, 
had in 
to the 
lame 1 

Alſe 
tor hat 
to pro 


90, 
an inte 
priſone 
execut 

[If 
20/1, 2 
hands 

And 
Will on 
ſtate ; 
auall 
teſtator 


IN the! 


: * four 


* 


Executors and Adminiſtrators. 


:« not like a letter of attorney to two, where by the death of one 
t the authority ceaſes; but it is rather an office, and adminiſtrators 


in the place of executors, and therefore the office ſurvives. 


Alſo, the ordinary may grant adminiſtration as to a particular Roll. Abr, 
thing or place to one, and ſo of another part of the inteſtate's m 16 

Id eſtate to another; but he cannot grant ſeveral adminiſtrations pl. 2. 8 

n for one and the ſame thing; as, if the inteſtate leaves a bond- 

at debt of 100/., or a horſe Sc.; for theſe things being entire 

h things, it would be abſurd, that two perſons ſhould have a right 

to to them. Ss = 95 

of | 

5 (H) What ſhall be deemed the Teftator's Perſonal 

d Eſtate, or Aſſets in the Hands of the Executor: 

WW And herein, | 

on | | | 3 

for 1. What ſhall be ſuch an Intereſt veſted in the Teſtator, as ſhall 

in- | go to his Executors, 1 

ut | | | | 

er; ALL the perſonal eſtate whereof the teſtator died poſſeſſed, Of. of 

m- whether it conſiſts in chattels real, as leaſes for years, mort- Sang 

d's gages, c., or chattels perſonal, as houſehold goods, money, cattle, Rs wo 

; Tc.; the firſt of--which the civil law diſtinguiſheth by the name (a) For aſſets- 
5 ſof immoveable goods, the latter of moveable, belong to the exe- e . 
x cutors, and are (a) aſſets in their hands for payment of the teſta- vide tit. 
tor's debts and legacies. = | | Heir and Anceſtor. 
or- And as the executor repreſents the teſtator as to his perſonal off. of 
in eſtate, therefore, let the value of the thing be ever ſo inconſider- Exec 57s 
able, yet the executor ſhall have the ſame intereſt as the teſtator 

. had in it; as if the teſtator had dogs, ferrets, c., they belong 
to the executor z and if taken from him, the law gives him the 
lame remedy which the teſtator had. | 

that Alſo, he hath the ſame intereſt in an apprentice which the teſta- off. of 

and tor had, and ſhall be bound according to his teſtator's covenant, e 

wy to provide for ſuch apprentice, &c. 1 5 Maſter Wr e mee 

ok So, of a debtor in execution at the ſuit of the teſtator, he has Of. of 

ot an intereſt in the body, which is a pledge for the debt, and the Ex 46. 

will priſoner cannot be diſcharged without the concurrence of the 

8 Kecutor, : 

e, in If an executor hath a leaſe for years of land, of the value of Cro. Elie, 

iniſ- 200. a year, rendering rent of 101. a year; it is aſſets in his 712. 

1 hands only for 10/. over and above the rent. ] 

3 And as the law lays the burden of performing the teſtator's Off. of 
vill on the executor, and for that purpoſe gives him the perſonal 2 
ſtate ; ſo it ſuppoſes and veſts the intereſt in him before he has nom " 
actually reduced the goods to his poſſeſſion, and therefore all the Hob. 265. 

| kilator's perſonal eſtate, how remote ſoever ſituated, is (b) aſſets 05 _ 

and e hands of the executor. GE, wo 

for it Jury fourd aſſets in Ireland, it was holden ſurpluſage ; and that if the executor hath goods in any 2 
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ire enabled to bring actions in their own names, for they come 
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of the world, he ſhall be charged with them. 6 Co. 47. a. [An eſtate in the plantations is teſtamen; 
tary, and afſets to pay debts. Noell v. Robinſon, 2 Ventr. 358. But if an'executor lives in Len.” 


don, and his teſtator hath goods in Briſtol, though the executor hath ſuch an immediate poſſeſſion of 
thoſe goods, that he may maintain trover for them in his own name, and the damages recovered ſhall be 
aſſets in his hands; yet if he doth not recover ſo much as the goods are really worth (if there be no 
default in him), he ſhall anſwer for no more than he recovers ; and if the goods are periſhable, and are 
impaired, without any default in him, either to preſerve them, or to ſell them at the full value, he ſhall 
not anſwer for the firſt value, but may give that matter in evidence to diſcharge himſelf ; but if he 
neglects to ſell the goods at a good price, and afterwards they are taken from him, there the value of 
the goods ſhall be aſſets in his hands. 6 Mod. 181. ruled in evidence by Holt, Ch. Juſt, 


Off. of 
Exec. 65. 


Owen, 36. 


Off. of 
Exec. 60. 


Dyer, 110. 
5 Co. 88. 
Off. of 
Exec. 49. 


Comb. 451. 


Salk. 79s 
pl. I's 


Deering and 
Torrington. 


(a) Where 
goods re- 


main allets, 


notwith- 
ſtanding a 
fraudulent 


But debts due to the teſtator, whether by bond, ſtatute, judg. 
ment, the arrears of rent, Qc., are not aſſets till they are re. 
covered by the executor, but only choſes in action; yet if execy. 
tor releaſes the debt, he releaſes the action, and is anſwerable to 
the value. | 

Alſo, as to chattels real, ſuch as an intereſt for years in ad- 


vowſons, commons, fairs, houſes, lands, markets; theſe, though 


they go to the executor, yet is not the poſſeſſion in him till 
he has actually entered; but a leaſe for years of tithes is deemed 
to be in the actual poſſeſſion of the executor, becauſe of this there 
can be no entry. 3 5 | 

And as the executor's intereſt veſts immediately upon the death 
of the teſtator, ſo it hath been always holden, that an exe 
cutor or adminiſtrator may bring treſpaſs for goods taken away 
after the teſtator's death, though before probate or adminiſtration 
granted, and that their intereſt ſhall have relation to the time of 
his deceaſe. | 5 

But the abſolute property of the goods muſt have been veſted in 
the teſtator, ſo as to entitle the executors, or to make them aflets 
in their hands; and, therefore, if the teſtator takes a bond for 
another in truſt, and dies, this is not aſſets in the hands of his 
executor : ſo, if the obligee aſſigns over a bond, and (a) covenants 


not to revoke, and dies, that bond is not aſſets in the hands of 


the executor of the obligee. 


bill of ſale of them. Cro. Eliz. 405. [And as to creditors, ſee ſtat. 13 Eliz. c. 5. and ante] 


Cro, Elis. 
23. f 


Keilw. 63. 


So, where an executor pleaded, that he had riens in ſes mainh 
but certain goods diſtrained and impounded ; it was adjudged, 
that they were not aſſets to charge him. 

The teſtator pawned his goods, and the executor redeemed 
them with his own money, and retained them till he was fatis 
fied; and it was adjudged, that he might retain them, the pro- 
perty being altered by payment to the value, and that they wer 
not aſſets. 

[If an executor renew, he ſhall account for the new leaſe, ai 
well as the old, for the benefit of the creditors. | 


If a man deviſe land to be ſold, neither the money thereof 
coming, nor the profits thereof for any time to be taken, fball be 
accounted as any of the goods and chattels of ſuch perſon & 
ceaſed. | ; 

But if a man deviſe lands to be ſold by one for payment of * 
debts and legacies, and n ake the ſame perſon his executor 3 - 

; ma mon 
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money made by ſuch perſon upon the fale of the land ſhall be 
aſſets in his hands. . | 


flion o „ '. ” | 
tall But otherwiſe it is, where the land is deviſed to be ſold by the I. 13d. 
e, executor and others; for there the money ſhall not be aſſets; for e ee 
he * they are not truſted with it as executors. | | equity, tho“ 
ut if he not at law. 1 Eq. Caſ. Abr. 141: Such aſſets as are liable to debts and legacies by the courſe of law, 
value of are called legal aſſets; Tuch as are only liable by the help of a court of equity, are called equitable aflets. 
4 Burn. E. L. 288. Yet legal aſſets, although they cannot be come at without the aſſiſtance of 
equity, ſhall be applied in a courſe of adminiſtration. Therefore, if a mere truſt eſtate deſcend on the 
Judg- heir at law, though it may be neceſſary to go into equity, to reduce it into poſſeſſion, yet it will be con- 
re re- ſidered as legal, and not as equitable aſſets, a truſt eftate being made aſſets by ſtatute. But an equity of 
os. redemption of a mortgage in fee, being merely an equitable intereſt, and not made aſſets by any legiſla- 


tive proviſion, will, therefore, be confidered as equitable aſſets. Plunkett v. Penſon, 2 Atk. 294. Soy 
ble to jt hath been ſaid, that if a termor for years mortgage his term, the equity of redemption will be 

equitable aſſets. Caſe of Sir Charles Cox's Creditors, 3 P. Wms. 342. Hartwell v. Chitters, Ambl. 
. 203; But this laſt point was not in fact determined in the caſe of Sir Charles Cox's Creditors ; and 
in ad- vet the caſe of Hartwell v. Chitters reſts entirely on the ſuppoſed authority of that caſe. And it hath 
hough been adjudged in ſeveral preceding caſes, that chattels, whether real or perſonal, mortgaged or pledged by 
m till the teſtator, and redeemed by the executor, ſhall be aſſets at /azv in the hands of the executor for ſo 


much as they are worth beyond the ſum paid for redemption, though recoverable only in equity. 


eemed Hawkins v. Lewes, 1 Leon. 155. Harcourt v. Wrenham, or Harwood v. Wrayman, Moore, 858, 
8 there 1 Roll. Rep. 156. 1 Brownl. 76. 1 Roll. Abr. 920. Alexander v. Lady Graham, 1 Leon. 225. 
| Formerly it was holden, that whatever comes to the executor's hands, or he is entruſted with, as execu- 


tor, is aſſets at law: therefore money ariſing from the ſale of lands deviſed to an executor to ſell, or 
2 death which he is empowered to fell for the payment of debts and legacies, were conſidered as legal aſſets, 
n ext» and adminiftrable as ſuch. © Girling v. Lea, 1 Vern. 63. Greaves v. Powell, 2 Vern. 248. Anon. 
id, 405, Cutterback v. Smith, Pre. Ch. 127. Bickham v. Freeman, id. 136. Dethwicke v. Cara- 
J van, 1 Lev. 224. Burwell v. Corrant, Hardr. 405. Lord Maſham v. Harding, Bunb. 339. Blatch 
tration v. Wilder, 1 Atk. 420. But modern reſolutions have taken a different turn; and courts of equity 


have conſidered the real eſtate in ſuch caſe as merely a truſt fund, and diſtributable among the creditors 
ori paſſu; Anon, 2 Vern. 133. Challis v. Caſborn, Pr. Ch. 408. Chambers v. Harveſt, Moſel, 123. 
Hall v. Kendall, id. 328. Lewin v. Oakley, 2 Atk. 50. Batſon v. Lindegreen, 2 Br. Ch. Rep. 94. 


ime of 


(ted in And that, though the deviſe be not to the executor expreſsly upon truſt, or in truſt, or as a truſtee, pro- 
n aſſetz vid:d there be enough in the will to convert the executor into a truſtee, as if the deviſe be to him and 

f bis heirs, Silk v. Prime, 1 Br. Ch. Rep. 138. n. Newton v. Bennett, id. 135. Barker v. Boucher, 
nd or 4. 140. But if the executor has merely a naked power to ſell gu2 executor, quere, whether the aſſets 
; of his xe legal or equitable? Silk v. Prime; Newton v. Bennet, «6; ſupra. It hath, however, been de- 


termined, that if an eſtate deſcend to the heir, charged with debts, it will be legal aſſets. Freemoult v. 
Dedire, 1 P. Wms. 430. Plunkett v. Penſon, 2 Atk. 290. It ſeems then, from the above caſes, that 
alletz are Conſidered as equitable, either in reſpect of the intent of the teſtator, or of the nature of the 
teltator s inteteſt in the property. In the firſt caſe, the charge upon the real eſtate muſt be for the pay- 
meat of debts generally, and the deſcent muſt alſo be broken : in the latter caſe, the intereſt of the 
party in the property muſt be purely an equitable intereſt, and not made legal aſlets by any ſtatutes 
r Fenbl. Eg. Tr. 404+ n. fo] | 


venants 
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main, | 
judged, 2. How far Debts due to the Teſtator are Aſſets. 
deemed 
48 ſatis· 
che pro- 
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All debts due to the teſtator, whether by judgment, ſtatute, Of. of 
recognizance, mortgage, bond, &c., are aflets, but the execu- Prec. 65. 


£4 : . . et. R II. « 
tor is not to be charged with them till he has received the 5 a 
Money, : Owen, 36, 


So, if the executor, in right of the teſtator, recovers any Of, of 
la) damages for my treſpaſs * done to the goods of the teſtator, hong 45. 
it for the breach of any (2) covenant or contract made with the A. 


eaſe, 2 


\ . K 920. 
thereof Eitator ; all ſuch damages thus recovered ſhall be aſſets in the (a) So, mo- 
(all be ends of the executor. _ | | ney recover- 

1 


i Gree in a court of equity, ſhall be aſſets. Moor, 858. Brownl. 76. 2 Chan. Ca. 152. 
A Though the covenaat founded in the reality, as for not aſſuring lands, &c. yet if it be broken in 
e teltator's lite-time, the executor ſhall have the action. Off. of Exec. 65. | 
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4 N If this which was due to the teſtator fempore mortis ſuæ, may be at 
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Off. of So, if the executor, in right of the teſtator, is entitled h or ye 
Exec. 71+ a writ of error, attaint, deceit, audita querela, identitate nominis, the in 


whatſoever is regained by any of theſe ways, as unduly loſt by the WW” ele, 


teſtator, ſhall be aſſets. | cutor. 

2 Ca. [So, a debt due from an executor to his teſtator, is aflets in But 
9. equity to pay legacies.] the n 
Hob. 66. But though debts, &c. due to the teſtator, are not aſſets till re. Jaw tl 


Godb. 29 covered, yet if the executor gives (a) a releaſe or acquittance fo Wif®*'%"! 


And. | 8. o 
Tro, Ei. any ſuch debt, he ſhall be charged in the ſame manner as if he Tt 
43- had received the money (5). diem e 
Leon. 102, ” 5 fender 
(a) Where an executor Joſt a bond due to the teſtator, and a creditor having recovered judgment again and c 
him, the queſtion came ta be in equity, whether the executor was obliged to make good the debt to the beirs: 
teſtator's eſtate; and it being urged, that the loſs of the bond was not a Joſs of the debt, becauſe the cad. 
ſame til] ſubſiſted, and might be recovered in equity, and that it would be hard in this caſe to charge the but a 
executor, when in truth the obligor was inſolvent ; the court directed the executor to proſecute a ſuit mother 
againſt the obligor, and reſpited the judgment obtained by the tef!ator's creditor in the mean time. 10 Co. 4 
2 Vern. 299. [ (5) So, if he neglects to bring an action on a bond, he ſhall be charged with the : 
amount of it. Lawſon v. Copeland, 2 Br. Ch. Rep. 156. ] 80 
| ) 
Off. of So, if the executor ſubmits to arbitration the debts or dx ap 
. mages which he is entitled to in right of his teſtator, and the u. . 


As to this, bitrators award a releaſe or diſcharge thereof; this being his own 


_ tit, 1 65 voluntary act, ſhall charge him in the ſame manner as if he hal — 
e received the money. Yve 
Vent. 111. If the plaintiff, as executor, and the defendant ſubmit all con- 

arten and troverſies relating to the teſtator's eſtate to arbitration, and the 4 
3 306. arbitrators award, that the defendant ſhall pay the executor 300% of 


erm; fe 


and 2 Keb. and there is a cuſtom of foreign attachment in London, that if a WW”. 
þ | las a rig 


16. 731. = ; 
81 F. ſuit be commenced againſt the executor of any perſon, any debt, 


is law? By tached; * yet this 300l., although it be aſſets, and ſhall charge I : 
ſuch means, the executor, ſhall not be within the cuſtom ; for it was not the ö 
it the cuſ- 4 | , . Dy rea! 
tom was teſtator's at the time of his death, and all cuſtoms are to be cot nd ch 
good, cre- ſtrued ſtrictly. | | 
ditors would ö N e) { 
be their own carvers, and fimple contract creditors might be paid, when ſpecialty and judgment creditan or; b 
would loſe their debts. Vid: Fiſher, Adminiſtratrix, v. Lane and others, in C. P. 12 Geo. o cho 
3 Will. 297. | 3 Ee | | | noc 
6 ie inh 
fi 
3. What ſhall be deemed the Teſtator's Perſonal Eſtate, and bn 
therein what Things ſhall go to the Heir, and not to tit If a 
Executor, | "iy 
OF. of The more general diviſion of the teſtator's eſtate is into chat - no 
Exec. 33- tels real and perſonal, or things immoveable and moveable, a, „ 
Godolph. 3 2 2 At ome 1 
120. cording to the civil law : the moveable goods are again divide 

Dyer, 383. into things animate and inanimate : of the firſt, are all the tel- * 
un 


tator's horſes, cows, ſheep, fowls, c., which clearly belong t0 


the executor; the inanimate things are all the teſtator's moneſ, Wl But 
houſehold-ſtuff, implements and utenſils, hay, carts, plougis _ 

| coaches, Sc., and theſe alſo belong to the execuror. x 

Off. of — Chattels real, or things immoveable, are ſuch as are annexed ti : 7a 


Exec. 53. and ſavour of the freehold and inheritance, ſuch as an _— 
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\ : Lt 3 3 2 
ws; for years in houſes, lands, adyowſons, commons, fairs, markets; 
te intereſt in a ward, in an eſtate by ſtatute ſtaple, merchant, 


by de or elegit, and mortgages z and theſe alſo regularly go to the exe- 
cutor. | 4 
ets in But here it will be neceſſary to inquire more particularly into 


the nature of thoſe things, which, from the different rules of 
tl re. iw that govern real and perſonal property, will make ſome things 
ice for belong to the heir, and others to the executor. . 
if de If the king by an attainder of felony is entitled to the annum, 

dem & vaſtum, which is a power of taking the profits of the of- 

ſender's lands for a year, and alſo of committing waſte in houſes 
nt agu and cutting down trees, and he grants this to a man and his 
m__ heirs; yet it ſhall go to the executors of the grantee, for this is 
harge the but a (a) chattel. 


61 


Godalph, 


120. 


OF. of | 


Exec. 54. 


(a) So, if a 


man, poſ- 
ſeſſed of & 
term for 
years, de- 
viſes it to 


ute a ſuit mother and his heirs, or heirs male of his body; this being but a chattel, ſhall go to his executors, 


2an time, 20 Co. 47. Yelv. 73. Fearne, 342. &c. 


with the 

So, if a man, poſſeſſed of a term for one hundred years, makes Vent. 167. 
leaſe for fifty years, reſerving rent to him and his heirs, this () But if a 

or dt ; . . . termor of 

8 ent determines upon his death, for the heir cannot have it, be- 100 years 

auſe he cannot ſucceed in the eſtate, being a chattel intereſt, to leaſes for 
he hu hich the rent, if it continues after the life of the leſſor, muſt — 
| belong; and the executors cannot have it, becauſe there are no rent to him 

b) words to carry it to them. | and his 

Il con. : heirs, dur- 

and the rg the term, the executors ſhall have the rent after the death of the leſſor z for here the rent is made to 


ontinne during the term. Vent. 161.— 80, if A. grants a rent-charge to B. for forty years, with a 


＋ 300l, lauſe of diſtreſs to B. and his heirs, during the term; the executor of B. may diftrain for it during the 
hat if a erm; for the diſtreſs is expreſsly given during the term, and therefore muſt belong to the executor, whe 
vi debt iz; a right to the rent-charge, being a chattel intereff. Cro. Eliz. 644+ Darrel and Wilſon, | 
} ; 
be at 3 ; ; 2 

charge If a perſon were guardian in _— or knight's ſervice, and OX of 

not the e the ward went to the executor; for this being an intereſt Free. 52- 


y reaſon of tenure did not determine by the guardian's death, 
Ind therefore went as a chattel to the executor but if a guardian 
n e) ſocage died, the ward went neither to the heir nor execu- 
or; but if the infant was of the age of fourteen, he was allowed 
o chooſe his guardian; and if under, the next of kin, to whom 
de mheritance could not come, was to be guardian, | 


be con- 


it creditor 


2 Geo. ;. 


te, and 


t to thc f a perſon purchaſe the next preſentation to a church, and die 


efore it becomes void; this, as a chattel, ſhall go the executor, 


ito chat nd not to the heir. 

able, ac. 80, if there be tenant in tail, and the church happen to be- 
divided ene vacant in his life-time, and he die before he hath pre- 
| the tel nted, his executor, and not the iſſue in tail, ſhall preſent to 
elong ws turn. 

moneſ, . But where the caſe was, that a parſon of the church of D. 


chaſed the inheritance of the advowſon to him and his heirs, 
id died; and the queſtion was, Whether the executors of the 
lon, or the heir ſhould preſent ? it was reſolved, that the heir 
ud preſent, and not the executors, and that it ſhould deſcend 
T9 


plougiy 


nexed to 
- interek 
06 


ide tit. 
Guardians 
(c) That a 
guardianſhip 
purſuant to 
the ſtatute 
12 Car. . 
C. 24. can 
not be aſ. 


lined, neither ſhall it go to the executors or adminiſtrators, being a perſonal truſt, Vaugh. 180. 


Godolph. 
121. Off of 
Exec. 54. 


Godolph. 
123. 

F. N. B. 33. 
P. acc. 


3 Lev. 47. 
Holt and the 
Biſhop of 
Wincheſter, 
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(a) Wherea to the heir, and be conſolidated with the fee, by the ſame tea 1:1; 


* who that it may be (a) deviſed over; for where the law makes a din. Wi and 
beritance of ſion of an eſtate, it is either in grants, ut res magis valeat, or n {uc 


the advow- favour to ancient rights; as, where one jointenant deviſes, h and 
ſon, deviſed deviſe is void, and the ſurvivorſhip ſhall hold place, notwithſtand. Wi the 


h d - . & . . . . 
To pee, ing the deviſe; and if in this caſe there muſt be a.conſtruQin 


a ſtranger; to deviſe the eſtate, it ought to be in fayour of the heir, it being 


it was re- in! fe 1 1 it 1 

bored, chat no injury to the executors; for the church being void, it is ng I 
the deviſee àſſets in their hands. wit 
ſhould have the next avoidance. Cro. Jac. 371. Pinchon and Harris. cur 
. . * 2 6 Bo a - 0 
Co. Lit. If a man ſeiſed in fee makes a gift in tail, leaſe for life or year, > ] 

47.  143- reſerving rent, this rent, as incident to the reverſion, ſhall 90 
Roll. Abr. 18. 5 day 
3 to the heir, and not to the executor; for ſince, during the cop ten 
2 Saund. tinuance of the particular eſtate, the reverſioner loſes the profu tor 
759. of the land, the rent ought to be paid to him as a compenſatio 0 
ard. 95 · 5 
for the loſs. ; 5 the 
Cro. Car. Therefore, if A. covenants and grants with B. that he fhll tha 
75 have and enjoy Black- acre for fix years, and B. covenants to py dav 
Drake and ; g 5 « =o : a) 
Munday, to A., his heirs, executors, and adminiſtrators, an annual ru¹ mid 
during the term; this, being a good reſervation of a rent, ſha, * 


upon the death of A., be paid to his heir, who has the reverſa , tin. 
as a retribution for the profits of the land, which he cannot enjy 


f | ; ven 
during the term; and the executors of A. ſhall never have ay 

thing by virtue of the covenant, though it is in expreſs word a 

granted to A. and his executors. 3 | bec 

Co. Lit. So, if A., being ſeiſed in fee, makes a leaſe, reſerving rent vl ©* ! 

ee him and his executors and aſſigns, and dies, this rent 1s deter ſary 

2 Roll. Abr. ; . . | 
450. mined; for the executors cannot have it, being ſtrangers to tit 


reverſion, which is an inheritance, and therefore, being never uM em 
enjoy the profits of the land after the expiration of the term, cal mal 
never have a right to a retribution or compenſation for them. E 
Latch. 99, But if a man ſeiſed in fee makes a leaſe for years, reſervint it d. 


| e al rent to him and his aſſigns during the term, this reſervation ſul - 
n Abr. not determine by the death of the leſſor, but the rent ſhall gov ol 


451. S. C. his heir; for though there be no mention of the heirs in the h the 


il reported ſervation, yet there are words that evidently declare the intention wrd 
to the con- 1 : durin 
trary ; but Of the leſſor, that the payment of the rent ſhall be of equal du we; 
Vent. 163. tion with the leaſe, the leſſor having expreſsly provided, that WR boo, 
e nad ſhall be paid during the term; conſequently, the rent mult k wo 
to be law, Carried over to the heir, who comes into the inheritance aft "ig 
the death of the leſſor, and would have ſucceeded in the pole thing 

ſion of the eſtate, if no leaſe had been made: and if the leſa 
aſſigns over his reverſion, the aſſignee ſhall have the rent as l. T 
cident to it, becauſe the rent is to continue during the term, 4 pale 
therefore muſt follow the reverſion, ſince the leflor made no p#% * 
ticular diſpoſition of it ſeparate from the reverſion. f * 
(5) _—_ So, if a leaſe be made for years, reſerving rent during ” of t 
yore "re. term to the leflor, his executors and aſſigus; this, by a ® a 
Frogate, re 2 7 t Jefſot the 
ported in (6) reſolution, ſhall not determine upon the death of the le. TK 
e 


Vent. 161, but ſhall go to the heir; becauſe the reſervation being oo 
6 . 8 | 


2 
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» reaſon WM {cor and his aſſigns, during the term, (for the words, executors 162. 

2 dn WY and adminiſtrators, are void, the leſſor having the inheritance,) 2 Sund. 

, or in ſuch expreſs words evidently diſcover the intent of the contract, 2 back 
ſes, the BY and that the leſſee agreed and bound himſelf to the payment of 2 Lev. 13. 


thitans the rent during the continuance of the demiſe. 2 none? 
. ; re the ca 

_— in Cro. Eliz, 217., Richmond and Butcher, to the contrary is not law; & wide 5 Co. 115. a. 

it ing ge f . 0 

it 1$ not But though rent, as incident to the reverſion, ſhall go there- Godolph. 


with, and be payable to the heir, yet the arrearages, which in- 1er. Of. 
curred and became payable in the life-time of the teſtator, ſhall 5. 
go to the executor as part of his perſonal eſtate. Tj 
Or Years But if a leaſe be made, reſerving rent at Michaelmat, or ten 10 Co. 127. 
ſhall days after, if the rent is not paid at Michae/mas, and before the So. Jace 
the co. ten days are expired the leflor dies, the heir, and not the execu- 878. Elz. 
8 pro tor, ſhall have the rent; for though it was in the election of the 575: Moor, 
penfatin WS leſtee to pay the rent at Michael mas, yet the ten days after are = at” 
| elv. 167. 
the true legal term, ſo that the rent was not legally due before „ at the 


he fhal that time, and therefore no chattel: ſo, if the leſſor dies on the death of 


ts to p dy on which the rent is to be paid after ſun-ſet, and before fg _ 
wal ren mid-night, the heir, and not the executor, ſhall have the rent ee 
nt, ſhall for it is not due till the utmoſt limit of the day, which ends not part of the 
reverlt till twelve o'clock, though the time for demanding it for con- — 2 
* veniency be a convenient time before the ſun ſets *. executors. 11 Geo. 2. c. 19. F158 


As to things fixed to the freehold or parcel thereef, how they may 


eſs word 
become chattels, and go to the executor, or are to be conſidered 


g rent e Part of the inheritance, and to deſcend to the heir, it is neceſ- 

© is dete ſbary to obſerve, | | : 

ors wi That though the thing be a chattel in itſelf, yet if it cannot be Roll. Abr. 
8 never u removed or ſevered without prejudice to the inheritance, there it 222 _ 


mall deſcend and belong to the heir, and not to the executor. 


term, cu ”- Cl 1 

them. As if a man erects a furnace in the middle of a floor, though 21H. 3. 
reſeni ” doth not depend upon any wall; yet it goes to the heir with St, 
ation (lf che land, and not to the executor as a chattel, for it is to (5) But if 
ſhall go U be eſteemed (5) parcel of the houſe, there placed on purpoſe by perſon, who 
in the w dhe anceſtor, to deſcend as the law would carry it. | In 2 

e intentidl tereſt in the houſe, doth annex any thing to the ſame for the benefit of his own trade, he may diſunite 
qual dum during the continuance of that intereſt, if it may be done without any deſtruction or diſadvantage to 
n 7 the frechold; and, therefore, if a dyer, being a termor for years, erects a furnace in the middle of the 
ed, that! floor, not affixed to any wall, he may take it down during his term, becauſe ſuch trader erects for the 
it muſt ole of his trade, and is owner both of the floor and the furnace, and it may be diſunited and altered 


tance alte without prejudice to the landlord. 20 H. 7. 13. 21 f. 2. 27. Owen, 70, 7I. But if he doth 
ta FI not take it down during the termy it goes to him in reverſion, becauſe he is not maſter of boch thoſe 
the po ith things that are to receive alteration. 21 H. 7. 27. Owen, 70. Off. of Exec. 61. 

1 the leſſa | 755 

rent as I The ſame law of coppers, leads, fats for dyers or brewers, Off of 

e term, A pales, poſts, rails, windows, whether of glaſs, or otherwiſe, 3 
ade no pi! enches, wainſcots, doors, locks, keys, millſtones, anvils, Sc.: 1 


tor theſe being fixed to the freehold are not chattels, but parcel 
ol the freehold, | ; 

And though pictures and looking-glaſſes are eſteemed part of zVern. 562. 
the perſonal eſtate, yet if they are put up inſtead of wainſcot, or ©? ved in 
vkere otherwiſe wainſcot would have been put, they ſhall go ” {Bur his 
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64 Executors and Adminiſtrators: - 
doctrine, as the heir; for the houſe ought not to come to the heir maimed 


to annexa- and disfigured. 
tion to the 


frechold, hath been gradually relaxing for a long time; and if things of the kind above-mentioned © 
be taken away without prejudice to the fabrick of the houſe, the executor, it ſeemeth, ſhall have'then, 
This relaxation hath been made upon reaſons of publick benefit and convenience. Lawton v. Lawtay, 
3 Atk. 14. Lord Dudley v, Lord Warde, Ambl. 113. Harvey v. Harvey, 2 Str. 1141.] 


4 Co. 62. As to the timber-trees, they originally belong to the ſoil by 
Oi of = Tight of acceſſion; yet if a man ſells the timber-trees on his ſoil, 
T(a) This the executors of the vendor (a) ſhall have them, and not his heir: 
muſt be fo, if a man ſells his land reſerving the timber-trees, they remain 


eee "| by particular contract as a chattel in him, diſtinct from the ſail 
fee-fimple ; and ſhall go to his executors. 


For ſuch a ſale by tenant in tail would not be effectual without docking the entail, unleſs they wen 
actually felled in the lifetime of ſuch tenant, for otherwiſe they deſcend with the land to the iflue ig 
tail. Hob. 173- 11 Co. 50. a.] | ä 


Off. of And as the trees, unleſs ſevered, belong to the heir, ſo does 
Exec. 59. the fruit which. they bear, as apples, pears, &*c., belong to the 


waa "Pl heir: alſo, graſs growing, though fit to be mowed down for hay, 
ſhall, with the land, deſcend to the heir. 
off. of But corn, though growing, as alſo every thing elſe of that kind 


fri 9 which is produced annually by labour and cultivation, ſhall go to 


If 1 | g 
5 . the executor, and not to the heir, as hops, ſaffron, hemp, Oc. 


Hop-ground dies in Auguſt before ſeverance of the hops, the executor may maintain trover for then 


zgainit the remainder-man, though growing on ancient roots. Latham v. Atwood, Cro. Car. 513. 
Hargr, Co. Lit. 550 b. Ne Is Hal. MSS. ] 


Off. of Alſo, if an inheritor of tithes dies after the tithes are ſet out, 
Exec. 60% they go to his executor, and not to his heir. 
Knevity, If diſſeiſor ſow the land of tenant for life, and tenant for life 


Books, die before ſeverance, his executors, and not the diſſeiſor, or the 
Gould. 14.3. 

reverſioner, ſhall have the corn.] 1 
Off. of But though the things which require labour and cultivation, 


Exec. 62,63. and are of annual produce, regularly belong to the executor; 
yet roots of all kinds, ſuch as parſnips, turnips, ſkerrets, &c. 
belong to the heir, for theſe cannot be come at without digging 


up the earth, which muſt neceſſarily be a ſpoil and injury to the 


inheritance. 


| OF, of And therefore the Office of Executors ſays, that the execut! 


Exec. 63. muſt content himſelf with thoſe things whoſe fruit is abo 
ground, ſuch as melons of all kinds; but as for artichoks 
though the fruit be above the ground, yet he thinks that the) 
have not ſuch yearly ſetting and manurance as ſhould ſever then 
in intereſt from the ſoil, and that therefore they ſhall go with i 
to the heir. | 


| Co. Lit. 3. If a man hath fiſh in his pond, and die, they go to his heit, 


Off. of for they are conſidered as the profits thereof, and therefore de. 


. ſcend with the pond to the heir. 


Co. Lit. 3. But if a man has fiſh in his trunk or net, they go to the exe 
cutor, for they are ſevered from the ſoil, and felony may be com- 
mitted in ſtealing them. | 

4 ** 


— 
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So, doves in a dove-houſe deſcend, together with the houſe, OF. of 
to the heir; but the young ones, that are not able to fly out, Exec. 57. 
belong to the executor. 


—_ So, deer, conies, pheaſants, or. partridges, if tame, or kept off. of 
Lawton, alive in any room, cage, or like receptacle, as pheaſants and par- Hec. 57. 
tridges often are, ſhall go to the executor: ſo, hawks reclaimed 
5 ſhall, as chattels perſonal, go to the executor. 1 
ſoil by As to charters and writings relating to the freehold and in- Roll. Abr. 
is ol, heritance, they follow the intereſt of the land, and belong to 919. Oft. 
$ heit: the heir: but as to thoſe deeds and writings which relate to 64 ir the 
W 1: terms for years, goods, chattels, or debts, they belong to the writings of 
1C ſoil, executor. | : an eſtate are 
| pawned or 
hey wen pledged for money lent, ſuch charters in the hands of the creditor are to be conſidered as chattels; and 
fp in caſe of his deceaſe, they would ge to his executor or adminiſtrator, becauſe ſuch perſonal repreſenta- 
an give would be entitled to the benefit accruing from the loan. Noy, Max. 50.] 
ſo does [A bill was brought in Chancery, ſuggeſting, that an antique Puſey v, 
to the horn with an old inſcription had immemorially gone with the : 4 
or hay, plaintiff's eſtate, and was delivered to his anceſtors to hold their nnn 
land by, and praying that it might be reſtored : the Lord Keeper 
lat kind was of opinion, that if the land was of the tenure called cornage, 1 Inſt. 107, 
11 go to the heir 7 cording to 5 monument of antiquity at 2. . 
| 24 FLOPS C. — . — 
Aa Side 3. , Prone, 212 hs | * 
Car. $15 4 What Things ſhall go to the Wife of the Deceaſed, and not 
7 to the Executor. 
ſet out, The law looks upon huſband and wife as one perſon, and Doct. & 
therefore will not regularly allow the wife to have any property _ as 
for lik WW beparate and diſtinct from the huſband. Hence all the perſonal Co. Lit. 35r. 
„ or the eltate, as money, goods, Sc., which were the wife's, and in her Sid. 111. 
actual poſſeſſion at the marriage, are actually veſted in the huſ- 
tivation, band; fo that of theſe he may make any diſpoſition in his life- 
xecutor time, without her conſent, or may by will devife them, and they 
ets, &c. ſhall, without any ſuch diſpoſition, go to the executors or ad- 
digging miniſtrators of the huſband, and not to the wife, though ſhe ſur- 
y to the vive him. 

a", But chattels real, ſuch as leaſes for years, eſtates by {ſtatute Co. Lit. 
executot merchant, ſtaple, elegit, &c., though of theſe he may alone diſ. 45+ b. 357. 
is abort pole, forfeir, or they may be extended for his debts; yet if he On 
tichokes makes no (a) diſpoſition of them in his life-time, they ſurvive to if the buſ- 
that they de wife, and ſhall not go to the executors of the huſband. - bang Om 
ver them of the wife's term, reſerving rent, the rent ſhall go to the executars of the huſband ; for as he had 2 
o with 1 power in his lifetime to diſpoſe of the whole, ſo he might have diſpoſed of any part of it. Poph. 5. 97. 
| Go, Lit. 300, 8 Co. 97. Vent. 259. And what ſhall be ſaid a diſpoſition by him, ſo as to bar 

6 $8 we wite, vide tit. Baron and Feme, letter (C). x . 
his heit, 
efore de 


So, of choſes in aflion, as debts due to the wife by obligation, Co. Lit. 3251. 
&c., though theſe are likewiſe ſo far veſted in the huſband, that 3 Nod. 156. 


the ere: during the coverture he may reduce thera into poſſeſſion ; yet if 
y be com he dies before any alteration made by him, they belong to the 


| viſe, and not to the executors of the huſband. | 
N 0 Vor. III. | F As 
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66 Executors and Adminiſtrators, 
Godolph, As to the wife's paraphernalia, which ſurvive to her, and go 
_ mots the executors of the huſband ; theſe by the civil law are 
Co. Cat. defined bona que mulier ultra dotem adfert, and are underſtood to 
344. be not only her neceſſary apparel, but alſo ſuch jewels and other 
ornaments as are ſuitable to her degree and quality : of theſe, by 
the civil law, the wife had ſuch an abſolute property, that ſhe 
might diſpoſe of them in vit mariti invito marito, nor could the 
\ huſband deviſe them by will from her, nor were they liable to his 

debts or legacies. | | 

Roll. Abr. But herein our law differs, and prohibits the wife from making 
ha us any diſpoſition of them in the life-time of the huſband : alſo, 
3 *. our law diſtinguiſhes between things of ornament and mere 
(a) If the (a) neceſſity; and as to matters of ornament, ſubjects them to 
e the huſband's debts, and even allows the huſband power to diſ- 

wiſe a piece Pole of them by will. | 


of cloth to make her à garment, and dies; although it is not made up in the lifetime of the huſband, 
yet the wife ſhall have it, and not the ex<cutor of the huſband, becauſe it was delivered to her for this 
purpoſe: but againit a creditor of her huſband, ſhe ſhall not have more apparel than is convenient tor 
her, Roll. Abr. 911. Harwell and Harweil, | 5 


Cro. Car. And therefore where the daughter of an earl, who was married 
343. Lord to Sir John Davies, (the king's ſerjeant at law,) uſually wore 


Hatti . , . s - | 
Sir Archi. a diamond chain, value 370/., and Sir John deviſed the uſe of 


bald Doug- his jewels to his wife, during her widowhood, ſhe giving ſecurity 


laſs, Jon. to leave the ſame to his daughter, at the day of her death or 
332. and 


Roll. Abr. ſecond marriage, which ſhould firſt happen; the widow martying 
911. 8. C. again, it was holden by two judges againſt two, that theſe 1 


N C. matters of ornament, the huſband had a power of diſpoling « 


cited, whers them by will, and conſequently that the limitation annexed to 
the huſband them in the preſent caſe was good; but they ſeemed to admit, 


e that if the huſband had made no diſpoſition of them, and there 


ele, being of had been no (a) creditors of the huſband, that they ſhould have 
great value, belonged to the wife: but the other two judges held, that there 


to the wife u . —- | 
for life, the Was no other way of determining what ought to be accounted the 


remainder Wife's paraphernalia, or matters of ornament or neceſſity, but by 


2 ſon; the diſcretion of the judges; and that, if theſe were things ſuitable 
and the wie to her degree and quality, and uſually worn by her as orna- 
el:Qion to ments of her perſon, the huſband could not deviſe them from 
claim them her, ; 
as her para- 


phernalia, and held, that her adminiſtrator cannot make this claim z and there ſaid, that although, 


where the huſband dies intettate, or without diſpoſing of the wife's jewels by will, the wife may claim 
them if there are no creditors, yet ſhe cannot againſt a diſpoſition of them by will by her huſband. 
(2) As in trover againſt the Viſcounteſs of Eindon, for ſeveral jewels of conſiderable value; ſhe, as to 
al, except a chain and bracelets, not exceeding the value of 160 J. pleaded not guilty, and as to that the 
pleaded, that ſhe was the wife of Viſcount Hirden, and that ſhe uſually wore thoſe jewels as ornaments 
of ber body; and averred, that the executors had aſſets to ſatisfy his funeral, and all his debts and 
lzgacics beſides thele jewels; and on demurrer, the had judgment. Moor, 213. pl. 354. 2 Leon. 166. 
S. C.—Where the wife's parapberna/ia being ſuperfluities and ornament*, were in equity holden liable 
to the huſband's debts ; witle Freced. Chan. 295-6., a good caſe. - But where the wife's jewels and 
plate, being bought with her own pin-money, aud the value not amounting to more than 500 “. which 


was eſteemed but little in reſpe& of the huſband's eftate, were holden not to be liable. Preced. it 
Chan, 27. : : ; 


2 Vern, 83. Alſo, it has been holden, that if a woman by marriage article 
agrees that ſhe ſhall have no part of the perſonal eſtate but my 
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the huſband gives her by his will, that this bars her of her para- 
. FAaer nd b& 
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the Surplus to themſelves, and are not t 
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next of Kin. 


all the teſtator's perſonal eſtate; for he comes in loco teflatoris, Exec. 4. 
and is chargeable with his debts and legacies as far as he has 
aſſets; and therefore, the law gives him the whole perſonal 
eſtate ; the ſurplus of which, after he has executed his truſt by 


payment of debts and legacies, belongs to himſelf, as a recom- 
pence for his labour and trouble. 


But though the executor be entitled to the ſurplus of the per- Vern. 473. 
ſonal eſtate undiſpoſed of, yet if there be any fraud in obtaining 2Vern. 676. 
. . . . . Abr. Eq. 
the executorſhip, or if it appear manifeſtly to have been the in- 243. 
tention of the teſtator, that the executor ſhould not have the ſur- [(s) As, if 
plus to his own uſe (a), a court of (5) equity may decree ſuch he <xpretbly 
executor a truſtee for the next of kin to the teſtator, and that 


declare that 
: NY the execu- 
the ſurplus ſhall go according to the ſtatute of diſtributions. 2 ſhall 
| only a 

truſtee, , Pring v. Pring, 2 Vern, 99. Graydon v. Hicks, 2 Atk. 18. Dean v. Dalſon, 2 Br. Ch. 
Rep. 634. Bennet v. Bachelor, 3 Br. Ch. Rep. 28. 1 Ves. jun. 63. Or, if the will contains a re- 
fiduary claufe, but the name of the reſiduary legatee is not inſerted, Biſhop of Cloyne v. Young, 
2 Vez. 91. Lord North v. Purdon, 2 Vez. 495. Hornſby v. Finch, 2 Vez. jun. 78. Or, if the 
rehduary legatee has died in the lifetime of the teſtator. Nicholls v. Crifp, Ambl. 769. Bennett v. 
Bachelor, 3 Br. Ch. Rep. 28.] (6) But if the eccleſiaſtical courts go about to compel an executor to 
diſtribute the reſidue of a perſonal eſtate, a prohibition will be granted; for they have no juriſdiction to 


compel a diftribution amongſt the next of kin, but where the party dies inteſtate. 5 Mod. 247. 
Petit and Smith, | 


And this it is ſaid was firſt done in the caſe of Fofer and Vern. 473. 
Munt, where the teſtator deviſed particular legacies to his chil- Foſter and 


dren and grandchildren, and 101, a-piece to A. and B., whom. conn 


he made executors, for their (c) care and pains; and the ſurplus of 1687, per 
the perſonal eſtate, being 5000/. and upwards, the queſtion was, ert _— 
Whether the ſurplus ſhould be a truſt for the children, or go to ere. Z 
the executors ;z and it was decreed a truſt for the children. 


2 Vern. 64. 
and faid to have been affirmed in the Houſe of Lords. (c) 2 Vern. 676. S. C. cited, that the words 


S. C. cited, 
= and 52 implied a truſt for the children. [See acc. 2 Vera. 248. 2 P. Wms. 157. 2 Atk. 46. 
2 Vet. 97. 5 


Since this there have been ſeveral caſes, where from the in- For which 
tention of the teſtator, in making ſtrangers executors, and giving ban ae 
them legacies, they have been decreed truſtees for the next of 648. 856 


n deere i 648. 676. 
kin, and compelled to make diſtribution accordingly, {It is now a 


i | ſettled rule 
in equity, that if a ſole executor has a legacy generally and abſ-lutely given to him, he ſhall be excluded 
from the reſidue ; Joſlin v. Brewett, Bunb. 112. Davers v. Dewes, 3 P. Wms. 40. Farringdon ve 
| . 1 P. Wms. 544. Vachel v. Jefferies, Pr. Ch, 170. Petit v. Smith, 1 P. Wms. 7., and 
tis, though the legacy be ſpecifick ; Randall v. Bookey, 2 Vern. 425. Soutncot v. Watſon, 3 Ack. 
ub. Martin v. Rebow, 1 Br. Ch. Rep. 154., or legacies be given to the next of kin; Bayley v. 
res 2 Vern. 361. Wheeler v. Sheers, Moſel. 288. Andrew v. Clark, 2 Vez. 162. Kennedy v. 
any, ſtated in a note, 1 Ver. jun. 66.; for the rule is founded rather on a preſumption of intent 
e the executor, than to create a truſt for the next of kin; and therefore, if the:e be no next 
Kin, à wuſt all teſult for the crown, Middleton v. Spicer, 1 Br. Ch. Rep. 201. The above 
| F a 
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rule is founded npon the objection, that the executor cannot take part and all. But if there be two or 
more executors, à legacy to one is not within ſuch objection, for the teſtator might intend a preference 
to him pro tanto. Coleſworth v. Brangwin, Pr. Ch. 313. Johnſon v. Twiſt, cited 2 Vez. 166. Buffar 
v. Bradford, 2 Atk. 220. So, whete there are unequal legacies, whether pecuniary or ſpecifick, to ſe. 
veral executors, they ſhall not be excluded. Braſbridge v. Woodroffe, 2 Atk. 68. Bowker v. Hunter, 
1 Br, Ch. Rep. 328. Blinkhorn v. Feaſt, 2 Vez. 27. Secùs, where equal pecuniary legacies are given 
them. Petit v. Smith, x P. Wms. 7. Carey v. Goodinge, 3 Br. Ch. Rep. 110. But ſee Heron v. 
Newton, 9 Mod. 11. ] : : 


Abr. Eg. As where 4. deviſed lands to be ſold for payment of his 

+ debts, and villed, that the ſurplus ſhould be deemed part of his per. 

Lord Brie! ſenal eftate, and go to his executors; and gave to his executors 100), 

and Hun- a-piece as a legacy; the queſtion was, Whether the executors 

l. ſhould have the ſurplus to their own uſe, or ſhould diſtribute 

3 Will. Rep. 6 CS : : 

194. according to the ſtatute of diſtributions? For the executors it 

was inſiſted, that the ſurplus ſhould be part of his perſonal eſtate, 

and go to them; and that he meant it them to their own ule; 

and his giving them a legacy of 100/. a- piece cannot alter the 

cafe; for the ſurplus perhaps might be nothing, and therefore he 

gave them the IOO. that they might at all events be ſure of 

1omething, and not to exclude them from the benefit of the ſur- 

plus; and this being a deviſe of the ſurplus, after debts and lega- 

cies paid, cannot be a truſt in them; for then all their truſt is 

performed when debts and legacies are paid. On the other ſide 

it was ſaid, that the words in the will, that /e ſurplus ſhould be 

part of his perſonal cate, and go to his executors, were only in- 

tended 7o exclude the heir, who elſe would have it; and not to grit 

any greater intereft to his executors than they ⁊uould have had other- 

wiſe; and of this opinion was my Lord Chancellor, and decreed 

accordingly ; which decree was affirmed in parliament. 

Abr. Eq. But as this conſtruction has been made purely on the intention 

_ Trin. of the teſtator, ſo ſuch intention mult appear exceeding plain; 

Eh ang Otherwiſe the rule of law is to take place; as where a man de- 

Rogers, viſed his library of books to A., (except ten books, ſuch as his 

OR wife ſhould chooſe 3 as plays, romances, ſermons, but not law 

[Newſtead books,) and made her executrix ; it was holden that ſhe ſhould 

v. Jokn- not by this deviſe be excluded from the benefit of the ſurplus of 
nent 43 the perſonal eſtate. 

Southcot v. Watſon, 3 Atk. 229.] 

zVern. 675. So, where A. was executrix to B. her former huſband, and 

eee after married C., who by his will in 1686 deviſed to his wife the 

Smith. plate and goods ſhe brought him in marriage, and two filver 

This caſe falyers in licu of plate that had been exchanged away, and made 

3 _ her executrix and died, leaving a daughter by a former wife, and 

and it isnow his wife er/cint of a daughter; and there being no deviſe of the 

ſettled, that ſurplus of the perſonal eftate, the queſtion was, Whether ſhe 

. 2 ſhould take it as executrix to her own uſe, or liable to diſtribu- 

cutrix, is, as tion; and my Lord Keeper decreed the ſurplus to the wite, 38 

e the reſi- well for that this will was made before the caſe of Feſler and 

wes 4g Munt, as alſo for that in this caſe nothing is deviſed to the wite 

fituation of but what was her own before, and as ſhe was executrix to kt 


dun other former huſband ; but principally becauſe, where a wife is mace 
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executrix, it 1s to be preſumed ſhe was not made ſo to have barely 
an office of trouble, but of benefit to take the ſurplus. 


69 
Lake v. 


Lake, 
Ambl. 126. 


Godſall v. Sounden, 2 Eq» Caſ. Abr. 444. pl. 58. Martin v. Rebow, 1 Br. Ch. Rep. 154. ; unleſs 


the legacy to her, being ſpecifickz conſiſt of property, which was her's before marriage; 
vary the rule. Lawſon v. Lawſon, 7 Br. P. C. 511. 


So, where A., poſſeſſed of a long term for years, by will de- 


viſed it to his wife for life, and after her death to the child ſhe 


was then enſeiut with; and if ſuch child died before it came to 
twenty-one, then he deviſed one third part of the ſaid term to his 
wife, her executors and adminiſtrators; and the other two thirds 
to other perſons, and made his wife executrix of his will, and 
died; and a bill was brought againſt her by the next of kin to 
the teſtator, to have an account and diſtribution of the ſurplus 
of his perſonal eſtate, not deviſed by the will; two queſtions 
were made; ½, Whether the deviſe to the wife of one third 
part of the term was good, becauſe it happened ſhe was not then 
enſeint at all, and ſo the contingency upon which the deviſe to her 
was to take place never happened? the other queſtion was, Whe- 
ther this term, being part of the perſonal eſtate, and expreſsly 
deviſed to her for life, with ſuch other contingent intereſt on the 
death of the ſuppoſed enſeint child before twenty-one, ſhould ſhut 
her out from the ſurplus of the perſonal eſtate, which belonged 
to her as executrix; and ſo the ſurplus go in a courſe of admini- 
ſtration to be diſtributed among the next of kin? As to the firſt 
point, my Lord Keeper delivered his opinion, that though the 
wife was not en/eint at the time of the will, yet the deviſe to her 
of ſuch third part of the term was good; and as to the other 
point (a), diſmiſſed the plaintiff's bill, and fo let in the executrix 
to the ſurplus of the pertonal eſtate, notwithſtanding the deviſe to 
ler of part as aforeſaid. 

So, the teſtator, being poſſeſſed of a perſonal eſtate to the 
value of about 2000/., and being taken ill, makes his will in 
writing the very day before his death; and thereby deviſes ſeveral 
legacies to his relations; and amongſt the reſt gives the plaintiff 
his filter about 1000/7., and gives 70/. to Mr. Searle and his wife, 
and their four children, to buy them mourning z and gives to his 
dear and moſt eſteemed friend Mrs. Sarah Searle (one of the 
daughters of Mr. Searle, to whom he had made his addreſſes in 
way of marriage) 500/., and gives his horſe and furniture to one 
of the defendants by his chriſtian name and ſurname z and his 
clothes to be difpoſed of by his executors; and then concludes, 
% 79 e 700. I am entitled to in the South-Sea Company, and the 
reſt of my perſonal eſtate, I will that the ſame jhall be ſold for the pay= 
nent of my debts. and legacies ; and I make Mr. John and Mr, 
thomas Searle my executors, and dies. The executors were two 
of the children of Mr. Searle, and entitled to their proportion of 
the 70“. deviſed for mourning ;z and one of them to the horſe and 
urniture ; but were no ways related to the teſtator. The ſur- 
plus of the perſonal eftate came to about 600/., and the bill was 
tought againſt the executors to have an account thereof, and 


iS: | | that 


for this may 


Abr. Eq. 
245. Mich. 
1711. Jones 
and Weſt. 
comb, [Pr. 
Ch. 316. 

S. C.] 


[ (a) See aca 
Lady Gran- 
ville v. 
Ducheſs of 
Rutland, 

1 P. Wms. 
114. Nourſe 
v. Finch, 

I Vez, jun. 
356. 
Hoſkins v. 
Hoſkins, Pr. 
Ch. 263.] 


Hill. 1716s 
Pa:chelor 
and Searle, 
2Vern. 7 36. 
Abr. Eq. 
246. S. C. 
Gilb. Rep. 
125. . 
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that it might be paid to the plaintiff, whoſe wife was the only 
ſiſter and next of kin to the teſtator. For the plaintiff it wag 
inſiſted, that the executors were mere ſtrangers, no ways related 
to the teſtator; and that they had particular legacies left them 
for mourning out of the 70/., and one of them had a horſe and 
furniture expreſsly deviſed to him, and therefore it was not rea- 
ſonable that they ſhould go away with the ſurplus of the perſonal 
eſtate. On the other ſide it was infilted, that the defendants 
being executors, they repreſented the teſtator, that they ſtood in 
his place, and were entitled to whatever he left undiſpoſed of; 
that this was the ancient law for many ages, and therefore the 
legal title being in them, they ought not to be defeated of it 
without a manifeſt intention of the teſtator to the contrary ; that 
there appeared no ſuch intent in the will, for they are not named 
either by the chriſtian name or ſurname, or ſo much as by the 
name of their office till the very cloſe of the will; nay it was in 
proof, that the teſtator did not ſo much as conſider whom he 
mould make his executors till he had diſpoſed of all the legacies; 
that the giving one of them his horſe and furniture was only to 
exclude the other, who by being executor with him would have 
been equally entitled to it, and could not be counted a legacy to 
ſbut them out of the ſurplus, fince it rather regarded the other 
executor, than the plaintiff the next of kin; that they had it fully 
in proof, that the teſtator being aſked, Whether he would not 
give his ſiſter more ? anſwered, he would not; that being aſked 
Who ſhould have the ſurplus? he ſaid his will ſhould ſtand as it 
was, and that he had a very great regard for the defendant's 
family, and was to have married their ſiſter; and that theſe 
proofs being in affirmance of the diſpoſition the law made for the 
executors might be read; and that feveral reſolutions ſince the 
caſe of Ver and Hunt had pared away the authority of that 
caſe; and therefore prayed that the bill may be diſmiſſed, My 
Lord Chancellor was clearly of opinion, that the proofs being in 
aſſirmance of the diſpoſition ought to be read; and ſaid, that 
they were fo full as to make an end of this caſe z that without a 
ſtrong and violent implication, the executors ought not to be de- 
feated of the re/eduum; that here was no ſuch implication in this 
will; but rather the contrary ; that to make ſenſe of the laſt 
clauſe, it muſt be conſtrued a deviſe of the South-Sea ſtock, and 
the reſt of the perſonal eftate to his executors ; for it is unme- 
diately followed by © and make John and Thomas Searle my exe- 
cutors;” which could have no relation to the direction for ſale, 
unleſs by giving them the ſurplus which ſhould ariſe by ſale; 
and as there appeared no ſtrong or violent implication to induce 
any other conſtruction, he could not give into ſo great a change 
of the law, but muſt decree for the executors; and according 
did ſo. 

And as this doctrine of making the executor a truſtee for the 
next of kin ſubſiſts only by the notions of a court of equity, 
which by implication, and contrary to the rules of law, gives the 
reſiduum to the next of kin; ſo the executors have been admin 
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by parol evidence to ſhew, that the teſtator intended the reſi raxgh, Abr. 
duum for them, which has been thought reaſonable, being only 23%: S. C. 


d 2 Vern. 
to rebut an equity, and duſt an e ariling from the rule 643 La 


648 [Lady 
of equity. Granville 


vi. Ducheſs 
of Beaufort, 1 P. Wms. 114. S. C. Petit v. Smith, 1 P. Wms. 7. 5 Mod. 247. S. C. Com. Rep. 3. 


S. C. Bachelor v. Searle, 2 Vern. 736. Duke of Rutland v. Ducheſs of Rutland, 2 P. Wms. 210. 
Mallabar v. Mallabar, Ca. Temp. Talb. 78. Lake v. Lake, 1 Will. 313. Ambl. 126. Brown v. 
Selwin, Ca. Temp. Talb. 240. But parol evidence, it is faid, ought in this cafe to be admitted with 
great caution 3 Rackfield v. Careleſs, 2 P. Wms. co, Duke of Rutland v. Ducheſs of Rutland, id. 
215, Blinkhorn v. Feaft, 2 Vez. 28. Nourſe v. Finch, 1 Vez. jun. 359., and reſtricted to what 
patied at tl the time of making the will will. See the two laſt cited caſes, ] 


. 


As, where one not of kin, but a ſtranger, was made executor, Abr. ; Ar Fo Er ten 


and had conſiderable legacies given him; although it was decreed 345: Lite- 
by Sir Peter King, in the. mayor's court, in favour of the teſtator's ICS 
two brothers, that the ſurplus ſhould be diſtributed z yet, upon 

an appeal to the Houſe of Peers, that decree was reverſed, not + pris 


5 — 


barely as it ſtood upon the will, but that parol proof ought to be - —— 7. 


received in favour of the executor's title, conſiſtent with the will; Haus. FG 
and the proof being full, as to the teſtator's frequent declarations, 
that his executor, though a itranger, ſhould have the ſurplus, it 
was decreed accordingly. 

So, in the cafe of Hatton and Hatton, where the wife was Hil. 6G. z. 
made executrix, and a conſiderable legacy deviſed to her; yet the — and 
proof being ſtrong, that the teſtator intended the ſurplus to her ; 


2 Str, 865. 
own uſe, the ſame was decreed accordingly, both at the Rolle 8. C. 
and in Chancery. wg G 

But where A., being poſſeſſed of a conſiderable —_ eſtate, Hil. 6G. 2. 


made his wall, and thereby deviſed ſeveral legacies, but gave _ Ol 
none to his executor; and the queſtion was, Whether parol evi- Villiers. 
dence ought to be admitted, to prove that the teſtator did not 
intend that the executor ſhould have the reſidue of his perſonal 

eſtate, but that the ſame ſhould go according to the ſtatute of 
diſtributions ? it was holden clearly, that no ſuch evidence could 

be admitted, for that this would be to admit evidence not to ouſt 


an implication, but to contradict the rule of law, and what ap- 
peared on the face of the will. 


(1) How the Perſonal Eſtate, after Debts paid, is to 
be diſtributed when the Party dies Inteſtate: And 
herein, of the Share the Huſband or Wife are 
entitled to; and of the aſcending, deſcending, 
and collateral Line, and Admiſſion of the Halt- 
Blood ; and where the Diſtribution ſhall be per 
Stirpes, and not per Capita. 


I hath. been already obſerved, that before the ſtatute 22 . And. 470. 
23 Car. 2. c. 10. the eccleſiaſtical courts had no juriſdiction 4+ 
to compel diſtribution of inteſtates* eſtates z for though by the 
F 4 21 E. Zo 
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Jon. 228. 31 E. 3. H. 1. c. 11. and 21 H. 8. c. 5. they had authority to 
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Style, 456. grant adminiſtration to the widow or next of kin; yet, having 


Hob. 83. 


291. once granted it, they had executed their authority; and the ad- 
Lev. 233. miniſtrator, coming in the place of the executor, had the whole 
Cartes, 125. perſonal eſtate of the inteſtate, after debts. 
Raym, 499. Yet after it had been folemnly adjudged in the common law 
| courts, that the eccleſiaſtical courts could not compel a diſtribu- 
tion, it ſeems that they had a method there, when they were 
under deliberation, whether they would grant adminiſtration to 
the wife or next of kin, and to which of the next of kin; they 
uſed to treat with the parties, and conſider what ſum the over- 
plus was like to amount to; and how that ought, by their rules, 
to be diſtributed ; and they would prefer him to the adminiſtra- 
tion, that would before-hand perform ſuch diſtribution by pay- 
ment of money, and by giving ſecurities to perſons to whom it 
was appointed. = 

But becauſe it was found very inconvenient for any adminiftra» 
tor to pay before he received, for it was hard for him to know 


Raym. 499. 
(a) My Lord 
Nor th ob- 


ſerves, that What he might undertake before he had poſſeſſion, and the judge 


though pub- could not have a perfect knowledge of the true value of the 


lick incon- . 3 i : 
ae ban overplus, to guide him in the meaſure of his diſtribution till 


were urged after the adminiſtration ended, and the account of the eſtate 
to the par- taken; (a) to remedy theſe inconveniences, and to compel a juſt 


liament by ; TIP ; | l 
theciviliand and equal diſtribution of the eſtates of inteſtates, 


yet they had another reaſon to defire that thoſe methods might be changed; for the allotting of 
diſtributions in this manner was but a barren juritdition that could not be drawn out in length; all dit. 
putes were ended uno ſtatu without appeal, and the accounts of adminiſtrators were never conteſted, 
when there was no adverſary concerned to demand a ſhare in the overplus upon taking them, 


 Raym. 499. 


By the 22 & 23 Car. 2. cap. 10. it is enacted, “ That all or- 
& dinaries and eccleſiaſtical judges, upon granting adminiftration 
« of perſons dying inteſtate, muſt take bond of the adminiſtra- 
e tor, with two or more ſureties, with condition that the admi- 
“ niſtrator ſhall make a true and perfect inventory of all the 
« goods and chattels of the deceaſed, and exhibit it into the re- 
« giſtry of the ordinary's court by ſuch a day; and that the ſaid 
„ ordinarics and judges reſpectively ſhall and may, and are en- 
& abled to proceed and call ſuch adminiſtrators to account for 
and touching the goods of any perſon dying inteſtate, and, 
& upon hearing and due confideration thereof, to order and make 
« equal and juſt diſtribution of what remaineth clear (after all 
« debts, funerals, and juſt expences of every ſort, firſt allowed 


and deducted) amongſt the wife and children, or childrens 
children, if any ſuch be, or otherwiſe to the next of kindred to 
es 


the dead perſon, in equal degree, or legally repreſenting their 
& ſtocks, pro ſuo cuique jure, according to the laws in ſuch caſes, 
© and the rules and limitation hereafter ſet down; and the ſame 
« diſtributions to decree and ſettle, and to compel ſuch admin 
« ſtrators to obſerve and pay the ſame, by the due courſe of bis 

& majeſty's eccleſiaſtical laws. | 
Provided always, That all ordinaries, and every other pt 
«& ſon, who by this act is enabled to make diftribution of the 15 
a 10 Pp 16 
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« plus of the eſtate of any perſon dying inteſtate, ſhall diſtribute 
« the ſurpluſage of ſuch eſtate or eſtates, in manner and form 
« following, that is to ſay, one third part of the ſaid ſurpluſage 


« to the wife of the inteſtate, and all the reſidue by equal por- 
« tions to and amongſt the children of ſuch perſons dying inteſ- 


« tate, and ſuch perſons as legally repreſent ſuch children, in 
« caſe any of the ſaid children be then dead, other than ſuch 
« child or children (not being heir at law) who ſhall have any 
« eſtate by the ſettlement of the inteſtate, or ſhall be advanced 
« hy the inteſtate in his life-time, by portion or portions equal to 
& the ſhare, which ſhall by ſuch diſtribution be allotted to the 
« other children, to whom ſuch diſtribution is to be made; and 
« in cafe any child, other than the heir at law, who ſhall have 
any eſtate by ſettlement from the ſaid inteſtate, or ſhall be ad- 
« yanced by the ſaid inteſtate in his life-time, by portion not 
« equal to the ſhare which will be due to the other children by 
« ſuch diſtribution as aforeſaid, then ſo much of the ſurpluſage 


| « of the eſtate of ſuch inteſtate to be diſtributed to ſuch child or 


« children as ſhall have any land by ſettlement from the inteſ- 
« tate, or were advanced in the liie-time of the inteſtate, as 
„ thall make the eſtate of all the faid children to be equal, as 
« ncar as can be eſtimated ; but the heir at law, notwithſtandin 

« any land that he ſhall have by deſcent, or otherwiſe from the 
« inteſtate, is to have an equal part in the diſtribution with the 
« reſt of the children, without any conſideration of the value of 


| © the land which he hath by deſcent, or otherwiſe, from the in- 


 teſtate, 

« And in caſe there be no children, nor any legal repreſenta- 
* tives of them, then one moiety of the ſaid eſtate to be allotted 
„to the wife of the ſaid inteſtate, the reſidue of the ſaid eſtate 
* to be diſtributed equally to every of the next of kindred of the 
© inteitate, who are in equal degree, and thoſe who legally re- 
« preſent them. | 

Provided that there be no repreſentations admitted among 
* collaterals after brothers and ſiſters? children; and in caſe there 


| © be no wife, then all the ſaid eſtate to be diſtributed equally to 


* and amongſt the children; and in caſe there be no child, then 
* to the next of kindred in equal degree of or unto the inteſtate, 
aud their legal repreſentatives as aforeſaid, and in no other 
* manner whatſoever. | | | 
Provided alſo, To the end that a due regard be had to cre- 
* ditors, that no ſuch diſtribution of the goods of any perſon 
* dying inteſtate be made till after one year be fully expired 
* after the inteſtate's death, and that ſuch and every one, to 
* whom any diſtribution or ſhare ſhall be allowed, ſhall give 
bond, with ſufficient ſureties, in the ſaid courts, that if any 
* debt or debts truly owing by the inteſtate ſhall be afterwards 
* {ved for and recovered, or otherwiſe duly made to appear, that 
x then, and in every ſuch caſe, he or ſhe ſhall reſpectively re- 
4 fund and pay back to the adminiſtrator, his or her rateable 
* part of that debt or debts, and of the coſts of ſuit and charges 
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2 Med. 20. In the conſtruction of this ſtatute it was doubted, whether the 


the eps ce of the father any of the children die inteſtate, without wife or 
might mar- 
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tc of the adminiſtrator, by reaſon of ſuch debt, out of the 
« and ſhare ſo as aforeſaid allotted to him or her, thereby to 
te enable the ſaid adminiſtrator to pay and ſatisfy the ſaid debt gr 
« debts ſo diſcovered after the diftribution made as aforeſaid. 
« Provided always, That in all cafes where the ordinary hath 
tc uſed heretofore to grant adminiſtration cum teſſamento annex, 
ce he ſhall continue ſo to do, and the will of the deceaſed in ſuch 
te teſtament expreſſed ſhall be performed and obſerved in ſuch 
c manner as it ſhould have been if this act had never been 
&« made, 1 
&« Provided alſo, That nothing herein ſhall extend to or preju« 
© dice the cuſtoms of London and York. | | 


* 


huſband was entitled to adminiſtration to his wife, as before, ſo 
as not to be obliged to diſtribute the perſonal eſtate amongſt the 
reſt of kin to the wife; by the 29 Car. 2. cap. 3. par. 35. it s 
enacted, * That this ſtatute ſhall not extend to the eſtates of 
« feme coverts who die inteſtate, but that the huſband may de- 
& mand and have adminiſtration. of their rights, credits, and 
tc other perſonal eſtates, and recover and enjoy the ſame, as they 
| c might have done before the making of the ſaid act.“ | 
(a) The rea Alſo, to (a) explain and aſcertain what ſhare the mother waz 
Gon of mak- entitled to upon the death of a child, where the father was dead, 


. by the 1 Fac. 2. cap. 17. it is enacted, “ That if after the death 


e Whey children, in the life-time of the mother, every brother and 
, . 


ty all away ( ſiſter, and their repreſentatives, ſhall have an equal ſhare with 
to another (c her.“ . 
huſband, 


but the father ſurviving is entitled to the whole perſonal eſtate. Salk, 251. pl. 2. 1 P. Wms. 48, 496 
Lord Raym. 684. Comyn. Rep. 96. pl. 65. 


In the conſtruction of this ſtatute for diſtributing inteſtates 
eſtates, the following opinions have been holden : 
Raym. 4906, I. That the clauſe which ſays, that there ſhall be no re- 
nn 8 f preſentations among collaterals beyond brothers and ſiſters chik 
good ae i dren, muſt be intended brothers and ſiſters of the inteſtate, and 
ment of not to admit repreſentation when the diſtribution happens to fal 
3 Chief out amongſt brothers and ſiſters, though remote relations to the 
. on inteſtate; for the inteſtate is the ſubject of the act; it is his 
this head. eſtate, his wife, his children, and by the ſame reaſon his brother 
2 children, for he is equally the correlative to all *. 
2 Show. 286. Beeton v. Darking, 2 Vern, 168. Pett v. Pett, Salk. 2 50. pl. 1. Ld. Raym- 7 
S. C. Comyns Rep. 87. pl. 56. S. C. 1 P. Wms. 25. S. C. Bowers v. Little wood, id. 595: 


Therefore, in the caſe of Pett and Pett, 1 Salk. 2 50., it is ſaid, if a brother of the inteſtate hath 
a grandſon, and a ſiſter has a.ſon, or daughter, the grandſon ſhall not have diſtribution with the lo 
or daughter, of the filter. 1 Ld. Raym. 571. S. C. f 


Mod. 209. 2. On that clauſe of the ſtatute, which directs the diſtribution 
9 2%- to every of the next of kindred of the inteſtate, who are in equi 
hs degree, it hath been adjudged in ſeveral books, that a brother 0 
3 Lev. 173+ ſiſter of the half- blood ſhall come in for a ſhare with one of the 
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whole blood, being as near a kin to the inteſtate. And (a) this Smith and 
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Tracey, 


ſhall extend to a poſthumous brother of the half-blood.] AVG 
Show. Parl. Caſes, ro8. Vern. 437. & Vern. 124. Carth. 51. S. P. adjudged. Show. Iz 2. S. P. 


Comb. 112. Clift 243. Holt, 258. pl. 2. [(a) Burnet v. Man, 1 Vez. 156.] 


3. That where the ſtatute ſays, that diſtribution ſhall be amongſt 
repreſentatives of perſons deceaſed pro /us cuique jure; by this it 
is meant, that diſtribution ſhall be per ſtirpes and not per capita; 
ſo that if the father has two ſons, and one of them dies in his 
life-time, leaving three children, and the father dies inteſtate, 
the ſurviving ſon {hall have half the perſonal eſtate, and the other 
moiety ſhall be equally divided amongſt the children of the dead 
ſon : yet, it hath been holden, that if A. has three brothers, and 
one dies leaving three children, another two, and the third five, 
and A. dies inteſtate, that in this caſe the diſtribution ſhall be per 
capita, and not per flirpes, and that all the children ſhall have an 
equal ſhare ; for the brothers being all dead, none take by way of 
repreſentation, but all as next of kin. 


Stanley v. Stanley, id. 455. Janſon v. Bury, 
4. On the clauſe of the ſtatute, which directs, that no diſtri- 


bution ſhall be within a year after the death of the inteſtate, it 
hath been adjudged, that, if a perſon entitled to a diſtributive 


| ſhare dies within. the year, yet it is ſuch an intereſt veſted in him 


as ſhall go to his exeeutor or adminiſtrator z for the ſtatute doth 
not make any ſuſpenſion or condition precedent to the intereſt of 
the parties, but is a clauſe merely for the benefit of creditors ; 
alſo, this ſtatute, being in nature of a will for all perſons who die 
inteſtate, ought in this inſtance to be reſembled to the caſe of a 
reſiduary legatee, in which it is always holden, that if ſuch a le- 
gatee die before the debts are ſatisſied, ſo that it doth not appear 
to how much the ſurplus will amount, yet the executor or admi- 
niſtrator of ſuch a legatee ſhall have the whole reſidue Sc. which 
remains over, and not the executor of the firſt teſtator. 

8. It hath been holden, that, if the father dies inteſtate, 
leaving one child, this is not caſus omiſſus; and conſequently, 
it there be a wife, that ſhe ſhall have but a third part; and 
that, if the child die inteſtate, adminiſtration is to be granted 
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to the next of kin to him, and not to the next of kin to the 3 
lather, : | | pl. 3. S. P. but no e 
6. It hath been reſolved, that if one dies inteſtate, leaving a Salk. 257, 

grandmother and uncles and aunts, the grandmother is entitled prin 
to the perſonal eſtate, in excluſion of the uncles and aunts. 249. Sp. 
ö 0 reſolved. Ld. Raym. 684. 
A man died inteſtate, leaving a widow and one ſon : after- Wallis v. 
wards the ſon died inteſtate 3 then the mother was delivered of a Hodſon, in 


Ma Chan. Hi 
child whereof ſhe was enſient at her huſband's death: decreed, , 22 


that ſuch poſthumous daughter was entitled to a ſhare of the [ Barnard. 


; 290s 8.6. 
2 Atk. 115 · 8. C. Ball v. Smith, 2 Freem. 230. S. P.] 


(lt 


ion's perſonal eſtate, 
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Keilway v. [It hath been reſolved on the ſtatute of Ja., that if a man die 
3 inteſtate and without iſſue, leaving a wife, and ſeveral brother 
Make 1 Str. and ſiſters, and his mother living, the mother ſhall have no more 
10. Gilb. than an equal ſhare of a moiety of the eſtate with the brothen 
2 * and ſiſters. And though there ſhould be no brother or ſiſter, 
Stanley, yet if there are the children of a deceaſed brother or ſiſter, they 
1 Atk» 455: ſhall take the ſame ſhare with the mother which their parent 


would be entitled to.] | 


(K) Of Advancement, and bringing into Holcbpo. 


Co. Lit. BY a cuſtom, which has prevailed time out of mind in certain 
2 5 places, the wife and children of a perſon deceaſed are entitled 
fr dhe uf. to the writ de rationabili parte bonorum, on which writ they ſhall, 
tom of Lon- according to the cuſtom, recover their ſhares and proportions of 
-_ herein, the perſonal eſtate; but ſuch children, as were reaſonably ad- 
vide Lit. | . . . . . . 

Cuſtoms of vanced by the father in his life-time with any part of his goods, 
London, ſhall have no farther ſhare ; for the words of the writ are, nec in 
vitã patris promoti fuerunt ; but yet ſuch child being only in pan 
advanced may bring ſuch advancement into hochpot, or, as the 
civilians expreſs it, into the co/latio bonorum, and then ſuch child 
will be entitled to an equal ſhare with the reſt. 

Swind. 21. This advancement that will exclude a child muſt be by the 
father, and not by any other; nor will any fortune, though never 
ſo great, acquired by the child by his labour and. indultry, ex- 

_ clude him. | 
Swinb. 217. Alſo, ſuch advancement as will exclude a child, unleſs he 
brings it into hotchpot, muſt be given directly to the child, and 
not to another for the benefit or advantage of the child ; and 
therefore money given to bind a child out an apprentice, or laid 
out in his education, either at ſchool or at an univerſity, is n0 
| advancement. | 

Su inb. 217. 80, if the father purchaſes for his child an adyowſon, or any 
other eccleſiaſtical benefice, or if he buys him any office civil or 
military; theſe are not ſuch advancements as will exclude him 
from a diſtributive ſhare. | 

2Vern, 633. On the ſtatute 22 & 23 Car. 2. c. 10., which expreſsly ex 

| —_ and cludes every child advanced by the father, except the heir at law 
iney. | : "2 
„ from a farther ſhare, unleſs he brings ſuch advancement into the 
10 \ collatio bonorum, it hath been holden, that if the heir at law hath 
WO a ſettlement or proviſion made on him on his father's marriage, 
out of the perſonal etate, that upon the father's dying 1uteſtate, to 
entitle him to any more, he muſt bring ſuch advancement into 
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hotchpot. 
Abr. Eq. So, where the father, on his marriage, in conſideration of 2 
249- 8. marriage-portion, covenanted to ſettle ſuch an eſtate to the ule 
Free man and | 


Edwards, Of himſelf for life, remainder to his intended wife for life, fe. 
2 P. Wms. mainder to the firſt and every other ſon of the marriage in tail 
735. male, remainder to truſtee for 1000 years, in truſt to raiſe por- 


tions for daughters in caſe there were no ſons; that is to * it 
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but one ſuch daughter, the ſum of 5000/., and if two or more, 
then the ſum of 6000/., equally between them, payable at their 
reſpectiye ages of eighteen, or days of marriage, which ſhould 
firſt happen, and 80/. maintenance in the mean time; the wife 
died, leaving but one daughter; the father married again and 


77 


bad ſeveral children and died inteſtate, the daughter by the firſt 


marriage not being above the age of eighteen ; it was holden, 
that, in order to entitle her to ſhare with the other children, : ſhe 
mult bring this 5000/7. into hotchpot. . 
If a father dies inteſtate, as to part of his perſonal eſtate, Preced. 
2 child advanced by him in his life-time is not to bring in ſuch 3 170. 
2dyancement into hotchpot, in order to have a diſtributive ſhare 2 


of ſuch part, whereof he died inteſtate. not be 


| brought 
into h:1chpst, it not being a proviſion ſecured by the parent in his life time. [2 P. Wms. 446. Nei- 
ther ſhal! what a child receives out of the mother's eſtate. Holt v. Frederick, id. 3 56s ] 


{If a child, who hath received any advancement from his Proud v. 
father, die in his father's life-time, leaving children, thoſe chil- Turner, 
dren ſhall not be admitted to their father's diſtributive ſhare, = Wes 
without bringing their father's advancement into hotchpot. And 
the reaſon 1s, becauſe they do not take in their own right, but 
25 repreſenting their father. | 

A child, partly advanced, ſhall bring in its advancement only Ward v. 


among the other children; ſor the wife ſhall have no advantage Hant, Pr. 
of it.) Ch. 182-4. 


(I) What ſhall be a Devgſſavit, either in Executors 


or Adminiſtrators : And herein of the Order of 
paying Debts and Legacies, | 


1. What Manner of waſting will amount to a Devaſfavit. 


A Pevaſtavit is a miſmanagement of the eſtate and effects of off. of 
the deceaſed, in ſquandering and miſapplying the aſſets con- Exec. 156. 

trary to the truſt and confidence repoſed in them, for which exe- OOO 

cutors and adminiſtrators ſhall anſwer out of their own pockets, 

as far as they had, or might have had, aſſets of the deceaſed. 

Executors may be guilty of a deva/tavit, not only by a direct Of, of 
zuſe by them, as by ſpending or conſuming the effects of the Exec. 152. 
deceaſed, but alſo by ſuch acts of negligence and wrong admini- | 
ſtration as will diſappoint creditors of their debts. 

Therefore it hath been holden, that if the executor ſells the OF. of 
teſtator's goods at an under-value, eſpecially if he might have 2 
gotten more for them; or if this were done by him for his own 5 
advantage, and to defraud creditors, it is a devaſtavit, and he 3 Leon. 143. 

l anſwer the real value. | 

So, if an executor omits to fell the goods at a good price, and 6 Mod. 
after they are taken from him, there the value of the goods ſhall I 
de aſſets in his hands, and not what he recovers, for there was 
« default in him. 5 

| But 
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6 Mod. 181. But if, without any omiſſion of his, goods are taken out of hit 
poſſeſſion, and he does not recover ſo much in damages as the 


goods were really worth, and that happens not through any de: 
fault of his, he ſhall anſwer for no more than he recovers : ſo, if 


the goods be periſhable goods, and before any default in him to 2. 
preſerve them, or ſell them at due value, they are impaired, he | 
ſhall not anſwer for the firſt value, but ſhall give that matter in | 
evidence to diſcharge himſelf : but if one takes goods out of his | 
poſſeſſion, he muſt ſue him that took them, to have an opportunity 155 
of diſcharging himſelf of anſwering more in aſſets than he recover ny 
OF. of If the executor releaſes debts due to the teſtator, this ſhall wh 
N 688 charge him to the (a) value of the debt, though perhaps he n 5 
And. 138. did not receive near ſo much as was due: ſo, if he releaſes a Wi . 
Cro. Elz. Cauſe of action, accruing either in the life-time of the teſtator, 
43. or in his own time, in right of the teſtator, this will be a deva 
4 Leon. 102. ; | are 
Godb. 29. Tavit. 5 e. 
(a) If an executor ſhould releaſe a debt of 100 J. for one ſhilling, that will not bind a creditor ; but in . 
caſe there is no other creditor, fave only the executor himſelf, there his aſſent will be binding to him; a NZ 
if an executor will voluntarily releaſe a debt, he ſhall not be relieved againſt it, though a creditor ſhould, 
Vern. 455+ per Lord Chancelloe. | 6, | 
Hob. 167. Alſo it is ſaid, that if an executor pays money in diſcharge of ( 
5 729: an uſurious bond, entered into by his teſtator, that this is a de C 
pays money vaſtavit. | | ah 
on an uſurious contract entered into by the teſtator, | inte 


Off. of It is holden, that if an executor to an obligee in a penal bond, 


Toe 88 after the bond is forfeited, releaſes the penalty on receipt of 
Car. aco. Principal and intereſt, this is a devaſtavit; but the contrary hereof 
Car. 490. 


Kniveton is holden by three judges in (5) Cro. Car., for that the executot 


and Latham, in this caſe does no more than what in equity and conſcience he 
W. Jones, 


400 [Ca. Ought to do; but if an infant executor gives ſuch a releaſe, it is 
Temp- void; but this it ſeems ariſes from the privilege of infancy, 
Hardw. 226. 888 

and ſee 4 Ann. c. 16. 813. 


off. of If an executor takes an obligation in his own name, for a debt 


d 755, due by ſimple contract to the teſtator, this ſhall charge him as 


2 Lev, 189. Much as if he had received the money; for the new ſecurity 
Keil. 52» hath extinguiſhed the old right, and is guaſs a payment to him. 


2 Lev. 189. 80, if the executor ſues a perſon by trover and converſion, it 
338 = which he has a right to recover; and afterwards he and the de- 
bl 


88. S. C. fendant come to an agreement that he ſhall pay the executor ſuch 


adjudged. a ſum at a future day, and the party fails, this is a devaſtaui; 
CH and he ſhall anſwer ad valorem. 
oO * 9 


and ſaid to have been affirmed in a writ of error in the Houſe of Lords, and a caſe there cited by Lon 
Chancellor, which he ſaid was adjudged when Pemberton was chief juſtice, where an executor of an ob- 
ligee accepted a note drawn upon a goldſmith for the money; the goldſmith accepted the bill, and be- 


fore payment, fails; the executor afterwards brought an action upon the bond, and this matter being 
given in evicence, was adjudged a good payment. 


OF. of So, if an executor ſubmits the debts, or whatever he is entitled 
Exec. 71. to in right of the teſtator, to arbitration, and the arbitraton 


— be. award him leſs than his due; this, being his own voluntary ad 


Pide tit. ſhall bind him, and he ſhall anſwer for the full value. 
Arjirament, &c. (C). 4 1 
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t lis If an executor neglects to pay intereſt, and afterwards acknow- 2 Lev. * 
ledges a judgment for principal and intereſt, this is a devaſſavit, 


is the 3 
12 unleſs he ſhews want of aſſets to pay intereſt, Oc. 
ſo, if EN | 
um to 2. Where it will be a Devaſtavit to pay Debts of an inferior Na- 
2d, he ture before thoſe of a ſuperior, and the Order in which Debts 
ter in are to be paid. | 
of his | Es 1 
tunit The better 5 conſider the order which the law preſcribes for Of. of 
5 the payment 0 debts, and the duty enjoined executors and admi- Exec. 131. 
5 ſhall niſtrators in diſcharging themſelves of the aſſets of the deceaſed, 
which they muſt obſerve at their peril, it is neceſſary to tak | 
aps he 6. th heſ. 5 dro. ary to take no- 
ales: ce, at theſe debts are divided into three ſorts: 1. Debts by 
elta record. 2. Debts by ſpecialty. 3. Debts by ſimple contract. 
4 Debts by record, which are to have the fitſt (a) precedency, off. of 
are _ 2 into debts due to the crown, debts by judg- Fe, 13: 
n - = - 
ns obtained in any court of record, and debts by recog- wr que 
fin: a nizances, ſtatutes merchant or ſtaple. | We mag 
or ſhould, 1 G neral awd 
SR OY charges are in the firſt place to be paid. Off. of Exec. 137. 2 Bl. Comm. 511.] 
narge of Of theſe the higheſt in its nature is the king's debt, and his 2 Inf. 32. 
is a de 13 - M ( i Err before other creditors ariſes from pft of 
Res the regard the law hath to the publick good beyond any pri 1 
| intereſt, 5 P * 7 y Private Cro. Eliz. 
bond, d, that if th (3) But it is 
al bond, ad, that if there be a debt owing to the king, equity wilt cover leo ha nets ut it is 
cel pt of ther creditors may have ſatisfaction of their debts out of the perſonal gg ng on cn 
hereof ; | 
1 er Therefore if an executor, whoſe teſtator was indebted by mat- 
922 ter of record to the ki ju 7 2 
3ence he 1 rd to the king, be ſued by judgment, or any other Fer. 132: 
aſe, it i 5 T ge may plead in bar, that his teſtator died ſo much in- (c) nm ah 
N On an — 
cy. = * the king, (5) ſhewing how; and that he hath not aſſets lization * 
dove the value of that debt; and this will be a good plea: ſo, if againſt an 
| 4 ; creditor purſues his remedy by ſuing out execution upon a ſta- . 
or a debt ate merchant or ſtaple, the executor upon ſetting forth this dd, thats 
re him 38 ater will be relieved on an audita querela. 81 " teſtitor,- 
; ſecurit t fag, was indebted to the king for the office of ſheriffshi N tempore mr 
. * | ; and becauſe it N 
to him. F verum & juſtum debitum & minime ſolutum, it was — in law, = Kong _— — ſe 
erfion; in 1 dae. _ — the ee adjudged for the plalntiff. Cro. Jac. 182 Wodan 
. where in debt againſt an executor, he pleaded that the teft 1 ; 
d the des ach a penalty to J. S., conditioned to 0 1 { ator entered into a bond in 
| as . to pay o much money, which wa t 3 . 
cutor ſuch ry he ; and there being a ſpecial demurrer to this 8 becauſe n 2 
auge, eee ee lv by th be, e 5 tp 
> nent; for 1 intended the bond was given for a juſt d 
ption itſelf ſhall be ſufficient to char a 8 a juſt debt, and the ob- 
ze the executor, though the teſtator ne - : 
ER Ereon, Carth. 8. Rake and Row; . ver received any money 
| _ on N war -e L _ vide Cro. Jac. 8. 625. 6 Co. 109. Lev. 132, bad witu- 
ute * The uſual of pleadi i 7 | 
de · a ual of pleading n , : : 
— : kel, and is oy iy = 3 __ the bond was given for a true on juſt debt, that it remains 


But the debts due to the crown, whi 
rown, which are to have a pre- OF. 
v5 mult be underſtood of debts by matter of record ; 2 Punto 135 
: ore, ſums of money due to the king upon wood-ſales, ſales 
in, or other his minerals, for which no ſpecialty is given, 
Tu arc 
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untary act, 
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(a). But it are not to be preferred to the ſubject's debt by matter of (a) u- 
. cord. | 
e Kin 5 
debt, and likewiſe that of a ſubject, be both inferior to debts of record, the king ſhall be preferred, 


Vide tit. Prerogative. 


OF. of So, of amercements in the king's courts baron, courts of his 
| Y Burg honours which be not of (6) record; alſo of fines for copyhol 
to fines and Eſtates, or money for which ſtrays within the king's manors, or 


amerce= liberties, are ſold z theſe are not debts by record. 
ments in 5 


the king's courts of record, there is no doubt but they are debts of record. Off. of Exec. 134 5. 


Off. of | Alfo, whatever accrues to the king by an attainder or out- 
Exec. 133. Jawry, is to be conſidered as a debt by fingle contract before 
office found; for though the debts due to the perſon outlawed, 
or attainted, were by matter of record, and although the out- 
lawry and attainder are upon record, yet the king's title alſo mul 
appear on record, which cannot be before office found. 
OF. of Alſo it is ſaid, that the arrearages of rent due to the king, 
Exec. 134+ whether it be a fee-farm rent, or rent reſerved on a leaſe for 
years, are to be conſidered as a debt by imple contract. 
Off. of Next to the king's debts on record, are judgments (6) to be 
m_ paid; for theſe in regard of the ſolemnity of them are of greater 
296. Cro. (c) notoriety than recognizances or ſtatutes; for though thele 
Eli. 793- likewiſe be of record, yet, as they are entered into by the private 
2 3 conſent and agreement of the parties, they are not eſteemel 
e ſecurities of as high a nature in the eye of the law, as judgments, 


e which are preſumed to be given invite, though voluntarily at- 
£eonTeile l ; 

the vos beg know ledged by the party. 

not the executor ; for to theſe, this priority doth not extend; Off. of Exec. 137.3 nor will will it pr. 
vail againſt certain debts by particular ſtatutes, as the forteitures for not burying in woollen, 30 Car. 2. 
e. 3. j money due from the overſcers of the poor, 17 Geo. 2. c. 33. & 3.3 for letters to the poſ- 
offiee, 9 Ann. c. 10. §30., &c.] {d) An executor ſhall diſcharge a ſubſequent judgment betore ! 
prior ſtatute, becauſe of the notoriety of it, 4 Co. 59. But if the ſtatute be extended, whether tht 
jadgment creditor may enter on the conuſee, Q. & wide 2 And. 157. Cro Eliz. 734. 822. It is fad 
to have been decreed at the Rollei, that mortgages were to be paid in the firit place, and then judgment, 
and then recognizances; but that upon appeal to the Houſe of Lords it was adjudged, that mortgag 
were not to be preferred to other real incumbrances; but that mortgages, judgments, ſtatutes, and recope 
nizances ſhould take place according to their priority, and as they ſtood in order of time. 2 Vern. 924 
But for this, and the order in which debts muſt be paid in equity, and the difference between legal aid 
equitable aſſets, vide Abr. Eq. 141. &c. 235. &. | 


Cro. Eliz. Therefore if a fcire facias be brought againſt an executor on! 
FLEW al and judgment entered into by his teſtator, he cannot plead plene ab 
Godfrey, miniſtrauit, for a judgment being to be paid next to the king's 
Allen, 48. debt, the cxecutor ought to ſhew that he laid out the aſſets i 
Moor, 858. diſcharging the king's debt, or in ſatisfying ſome other judp 


Stil. 56, 2 . . . x ; 
Dub. ment; otherwiſe it might be, that he adminiſtered the afſets i 


Raym. 230. diſcharging itatutes, recognizances, or debts on ſpecialty; which 
Dub. Keb. he could not do before a debt on 2 judgment. 


258. Dub. | 
but Comb. 298. Ld. Raym. 3. Salk. 296. pl. 5. 4 Mod. 236. Sill. S. C. and 8. P. end de 
held, that ſuch a plea is good on a general, though not on a ſpecial demurrer.—— And by the ons 
Exxcs. 137+ it is laid, that an executor may, to ſuch a ſcire facias, plead generally, that he hath fol 
adminiſtered, without ſhewing that he did adminifter in payment of debts of as high a nature; but Js 


that muſt be proved upon the gvidence, elſe the trial will fall out againſt the exccutor, 
| | ? But 
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But if the judgment be ſatisfied, and only kept on foot to Of. of 


(a) wrong other creditors; or if there be any defeazance of the N N 
8 . . . . d a) For 
judgment yet in force, the judgment will not avail to keep off pleading that 
other creditors from their debts. | f a judgment 
g i | is kept on 
foot by fraud and covin, vide 8 Co. 132. 9 Co. 108. Cro. Jac. 35. 102. 726. Roll. Abr. So. 
Jon. 91. Vaugh. 103, 104. Sand. 335. 2 Saund. 48. 2 Keb. 591. Mod. 33. Lev. 281. Sid. 333. 


Sale. 298. pl. 10. 4 Mod. 63. 2 Mod. 36. See Ld. Raym. 283. Carth. 429. 12 Mod. 153. 229. 


Comb. 444+ 449» 


It has been holden, and ſeems now agreed, that a decree in a Vern. 143. 
court of equity is equal (5) to a judgment at law; and that the 3 Lev. 358. 

5 . . . . . 2 Vern, 37» 
filing of a bill in equity 1s of equal force. to the filing of an gg. [Pr. 
original at law, to prevent the alienation of aſſets; and therefore Ch. 179. 


where an executor, though without notice of a decree, paid a 88, 


* o = B b . © 
debt due by ſpecialty, he was decreed to pay it over again out of 8 
his own pocket. . Talb. 217. 

: | 2Atk. 38 5. 
Though the contrary is holden, Roll. Abr. 377. Stil. 38. [(5) That is, in the courſe of — 


tration of aſſets, but not ſo as to affect the lands of the debtor. x Vez. 496. 2 P. Wms. 621. How- 


ever, there have been caſes, where even decrees have been holden to bind lands, and where decrees are to 
bold and enjoy over. Ca, temp. Talb. 222.] Se? 


As to ſtatutes and recognizances, they are of an equal degree, off. of 
and to be paid next to judgments; and therefore the executor, Exec. 238. 
where there are ſeveral conuzees, may prefer a ſubſequent ſtatute 8 Pe: 
to a prior; for each ſtatute equally affects the perſonal eſtate, 925. 


though as to lands the firſt ſhall have precedence.  _, Bridgm. 79, 
| do. But for this wide tit. Executions 


But if the teſtator had entered into a ſtatute for performance 5 Co. 28. 
of (e) covenants, and none of them were broken, in an action of Harriſon's 
debt againſt the executor on a ſpecialty, he cannot plead this ſta- ——_ = _ 
tute; for perhaps the covenants may never be broken, and it. Cro. Jac. 8. 
would be unreaſonable to allow the executor to ward off a juſt Cre. Car. 
debt upon a contingency that may never happen, are for 

payment of money when an infant ſhall come of age. 5 Co. 28. & wide Roll. Abr. 925-6, 


Debts by ſpecialty, as thoſe by bonds, Or., ſealed by the teſ- Off. of 
tator, are next to be paid. | Exec. 141. 

Alſo it has been adjudged, that, if an action be brought againſt Cro. Eliz. 
an executor on a ſimple contract of his teſtator's, he may plead, 318. 


that his teſtator entered into a bond payable at a future day, and 3 1255 
this will be a good bar (d). Care 362+ 
| S. P. 


[(4) But this will cover aſſets no further than the amount of the ſum payable by the condition, Cas, 
temp. Hardw. 228, ] | | 

Ain grantor's covenant in a marriage-ſettlement for him and Parker v. 
us heirs, that the premiſes were free from incumbrances; ſhall Harvey, 


rank equally with debts on bond. tit. Executors, (Qua) wg 


if two men are partners in trade, and one of them gives a Croft v. 
bond to leave his wife 1000/., and dies; and the other partner Pye» 3 f. 
«lminiſtersz if the wife would be paid out of the ſeparate eſtate AT 
of the huſband, on there being effects, ſhe ſhall have a prefer- 


Free before other creditors: but if there is no ſeparate eſtate, and 
Vol. III. ES | | the 
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the wife would have ſatisfaction out of the partnerſhip: effects, 
then all the partnerſhip debts muſt be firſt paid.) 

Of. of Alſo rent arrear, and unpaid by the teſtator, is equal to a debt 

. by ſpecialty; for this ſavouring of the realty, and maintained 

927. from recciving the profits of the land, the executor can no more 

| wage his law againſt ſuch a debt, than he can againſt a debt by ſpe- 
cialty. Ergo it is more than a mere perſonalty. | 

z lev. 267. 80, where debt was brought againſt an executor for rent re- 

Newportand ſexyed on a parol leaſe, after the leaſe was determined, and the 


Godfrey. 7 1gat! 
> dee 44. executor pleaded that the teſtator entered into an obligation, and 


2Vent. 184. that he had not affets w/tra 51., which were not ſufficient to dif. 
dc charge this obligation; on demurrer it was reſolved, that this 
N 183, rent, though reſerved on a parol leaſe, was yet equal to an obli- 


Ver. 490. gation ; and that the contract ſtill remained in the realty, though 


- -_ the term was determined, and no diſtreſs now. 


Gage v. Addon, Com. Rep. 67. Stonehoaſe v. Ilford, id. 145. S. P.] 


ro. Elis. Alſo, by the cuſtom of London, if a citizen of London dies in- 
2 Mo debted by ſimple contract, ſuch debt is equal to a debt by 
Roll, Abr. ſpecialty, and ſhall bind the plaintiff, though a ſtranger, and no 
557. citizen X. | | / | 

* Sed gz. If re 8 

the executor will not be juſtified in paying the debt on ſpecialty, and if he has not a right to plead the 
ſpecialty, &c. | 


„Co. 38, Debts by ſimple contract are poſtponed to all (a) others, being 
Of. of debts of an inferior nature; yet an ch 5 is bound, as far as 


— 455. he has aſſets, to pay them, as much 7 y other debt; and 


921. therefore a ſimple contract creditor need not allege, that the exe- 
5 Co. 82. cutor had aſſets to ſatisfy debts of a ſuperior nature, and his 


It is ſaid h N 
95 ee, alſo; but if the truth be, that the executor has only aſſets ſuſſi⸗ 


que for ſer- Cient to ſatisfy ſuch ſuperior debts, he muſt plead it. 

vants wages, | ; 

on the ſtatute of labourers, ſhall be paid before debts by ſimple contract. Roll. Abr. 927.— 1 a 
man recovers a judgment, or has a ſentence in France for money due to him, the debt muſt be conß- 
dered here only as a debt due on ſimple contratt. 2 Vern. 5409. Walker v. Whitter, Dougl. 1.— 
Alſo in equity it hath been ruled, that a voluntary bond ſhall not, in a courſe of adminiſtration, tale 
place of real debts, though by fimple contract; but ſhall, notwithſtanding, be paid before legacies 
Abr. Eq. 143-4 3 P. Wms. 222. Com. Rep. 255. 


Keitw. 51. But though the law requires, that debts ſhould be paid accord- 
_ 279. ing to their ſuperiority; as herein ſet forth; yet may an exc- 
. cutor pay a debt on a ſimple contract before (6) a ſpecialty, if he 

has no (c) notice of ſuch ſpecialty; for otherwiſe, it might be 


Harman, 
"12045, oh in the power of the obligee to ruin the executor by keeping lis 
5 Mel 1x5. bond in his pocket until he had paid away all the aſſets in di 
S. C. charging ſimple contract debts. : 


Edgecumbe 
v. Dee, Comb. 3 5. not determined. 3 Lev. 113-4. Vaugh. 94. [In the cafe of Harman v. Hu. 


man, as reported in Shower, and 3 Mod., the court agreed, that a judgment upon a ſimple contra 
debt may be pleated in bar to an action of debt upon bond, and that it is no devaſtavit in an executor id 
pay a debt upon ſuch a contract before a bond debt of which he had no notice; and they relied on tht 
caſes of Edgecumbe v. Dte, and Brooking v. Jennings, 1 Mod. 174., but it was adjourned; and after- 
wards, according to Comberbach, judgment was given for the plaintiff. But from a later caſe of Da" 
v. Monkhovſe, Fitzg. 76+, Bull. N. P. 178. it ſeems to be ſettled, that an executor may plead * 


4 


x 


„ a .. ©. 
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wont recovered on a ſimple contract to an action of debt on bond, unleſs he has notice of ſuch bond, and 


that for the reaſon given in the text. But where an executor to an action of debt upon bond pleaded a 


judgment con feſſed on the preceding day in A ſimple contract debt, the plea was diſallowed, becauſe it did 
not aver that it was without notice of the ,plaintiff's demand, for in ſuch caſe only is an executor ex- 
cuſed in confeſſing a judgment. Sawyer v. Mercer, 1 Term. Rep. 690.] (5) But where to a ſcire 
facias againſt executors, , upon a judgment againſt. their teſtator in debt, they pleaded, that before they 
had any conuſance of this judgment, they had fully adminiſtered all their teſtator's goods, in paying 
debts upon obligations; upon demurrer it was adjudged a bad plea, for they at their peril ought to take 
conuſance of debts upon record; and ought firſt of all (unleſs for debts due to the crown) to ſatisfy 
them; and although the recovery was in another county than where the teſtator and executors inha- 
bited, it is not material. Cro. Eliz. 793. Littleton and Hibbins, & wide 3 Mod. 115. Abr. 236. 


(ch It is ſaid, the notice muſt be by action, x Mod. 174+, [or bill in equity. 2 Vern. 37. $8. 3P. 
Wms. 402. note. 2 Bl. Comm. 512. but gu] 3 


Alſo, (a) where there are ſeveral creditors in an equal degree, (a) For this 
the executor may prefer which he pleaſes; and (6) may, when _ Off. of 
.* o o : * ; bd XEC, 142. 
a creditor himſelf, retain aſſets againſt thoſe who are in an equal 


Dyer, 22. 
degree with himſelf. | Roll. Abr. 


1 ; 1 926. Sid. 21. 
[As this power may be an inlet to fraud, the Chancery will ſometimes interpoſe. 10 Mod. 496.1 


% For this wide Roll. Abr. 922-3. Hob. 127. 250. Godb. 217. Cro. Eliza. 115. 130. Leon. 111. 
Moor, 260. Dyer, 2. Keilw. 63. And. 24. Mod. 203. 2 Show. 403. pl. 375. 3 Dany, 386. 


pl. 17. Skin. 214. pl. 7. | 

[If a man has covenanted with B. and C. to leave by his will, piumer v. 
or that his executors within ſix months after his death ſhall pa 
7001, to them, in truſt to pay the intereſt to his wife for life, 
then to be divided among his children, and in default of children, 
25 he ſhall appoint; and binds himſelf, his heirs, Qc. in a penalty 
for performance, and dies without iſſue, and inteſtate z if B. ad- 
miniſters, he may retain aſſets againſt a bond creditor who ſues 
him before the ſix months are elapſed. , 

But with reſpect to. debts in equal degree, if a ſuit hath been 2 Ch. Ca. 
commenced for any one, ſuch debt ſhall be firſt paid; for after a 201. 
9 . 2 Vern. 62. 
ſait begun, an executor (it hath been holden) may not excuſe 
himſelf by any voluntary payments. Yet, it is ſaid, that the Br. Execu- 
executor, before notice of ſuch ſuit, may pay any other creditor tors, pl. 43. 
f | | 15 Went. 146. 
in equal degree, and then plead that he hath fully adminiſtered 
before notice. | 


And it was holden by Lord Cooper, that pending a bill in Mabon v. 


Marchant, 
3 Burr, 
1380. 


luntary payment made by an executor of a debt in equal degree, pending a ſuit in equity, wa 


equity (c) againſt an executor, or after a decree quod computet, 2 
an executor may Pay any other debt of an higher nature, or of as (c) See _ 
high a nature, if there be 2. aſſets; but if he hath only egui- caſe of Dor- 
fable aflets, then the court of Chancery will not indemnify him, ſen v- Earl 
b . 4 . . » .* © * . . of Orford, 
and ſuffer him to prejudice and diſappoint the firſt ſuitor. But 3 P. Wms. 
he cannot do ſo, his lordſhip added, after a final decree. e 
Were a vo- 


$ allowed. 
dee too the caſe of Waring v. Danvers, 1 P. Wms. 295., where, after an action at law brought by one 


creditor, an executor confeſſed judgments to other creditors, and equity would not interpoſe. 


man v. Hu Where a creditor ſues an executor at law and in equity at the Barker v. 
nple contre ame time for the ſame demand, equity will not compel him to Pumeres, 
in executor d ke hi 5 3 1 > Barnard, 
relied on de e his election in which of the courts he will proceed, in caſe Ch. Ca. 255. 
4; and after: WI the executor is attempting to prefer other creditors before him, 

caſe of 7 dy conteſſing judgments to them; but will merely reſtrain him 

plead 2½ % from takin 


2 out execution upon the judgment without leave of 
te court, = | 
G 2 


Where 
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Where there are only equitable aſſets, the court of Chancery 
will direct the application of them according to that courſe which 
is moſt juſt, namely, to pay every creditor his ſhare in propor- 
tion. So, where the aſſets are partly legal and partly equitable, 
although the court cannot take away the legal preference on legal 
aſſets, yet where one creditor hath been partly paid out of ſuch 
legal aflets, when ſatisfaction comes to be made out of equitable 
aſlets it will poſtpone him till there is an equality, in ſatisfaction 
to all the other creditors out of the equitable aſſets, propor- 
tionable to ſo much as the legal creditor hath been ſatisfied out 


of the legal aſſets.] b 


3. Of paying Legacies before Debts, and therein of the Exe- 
cutor's Aſſent to a Legacy. 


Legacies are properly recoverable in the ſpiritual court, yet 
(a) if an executor pays legacies before debts, though by ſimple 
contract, it is a devaſtavit in him. 


[ But where lands are deviſed for payment of debts and legacies, and the debts are ſuch as land is not 


liable to ſatisfy, as debts by fimple contract; there, it is ſaid, the debts ſhall have no preference of the 
legacies; but if there be not ſufficient to pay all, they ſhall be paid in proportion. 2 Freem. 270. So, 
if a man bind himſelf in an obligation to perform a certain thing, and deviſe divers legacies, and die, 
leaving only ſufficient to ſatisfy the obligation if this ſhould come to be forfeited ; yet this obligation 
ſhall not be any bar of the legacies, becauſe it is uncertain whether it will ever be forfeited : but the 
executor ſhall mike a conditional delivery of the legacy, (to wit,) that if the obligation ſhould be reco- 


vered againſt him, the legatee ſhall re-deliver the legacy. 


1 Roll. Abr. 928.] (a) And therefore if 


the ſpiritual court go about to compel an executor to pay a legacy without ſecurity to refund, a prohibi- 


tion ſhal! go. 


Vern. 93. 8 


Godolph. And as the law makes it a devaſiavit in the executor to pay 
<p 149+ legacies before debts z fo it prohibits the legatee from meddling 


Exec. 27. 


with the legacy without the aſſent of the executor; and therefore 
it hath been holden, that if a legatee takes poſſeſſion of the thing 
deviſed, without the aſſent of the executor, that he may have an 
action of treſpaſs againſt him. 


Off. of But as it is the will of the teſtator which gives the intereſt to 
ee . the legatee ; ſo this matter of aſſent ſeems only a perfecting ac 
148. for the ſecurity of the executor; and therefore the law does not 
Plow. 525. require any exact form in which it is to be made. Hence any 
expreſſion or act done by the executor, which ſhews his concur- 
rence to the thing deviſed, will amount to an aſſent. 
4 Co. 28. If A. deviſes a term to B. for life, remainder to C., and the 
3 £9:99 exccutor aſſents to the deviſe to B., this will amount to an aſſent 
to the deviſe over to C., and veſt the intereſt in him accordingly. 
10 Co. 47. If one is himſelf both executor and deviſee, and he enters 
any generally without claim or demonſtration of election, he ſhall 
367. Cro. have the thing deviſed as executor, which is his firſt and general 
Fliz. 223, authority. | 


2 Co. 37. b. 


So, where a man poſſeſſed of a long term deviſed to his wiſe 


Lev. 25. 

FS 4 for life, remainder to truſtees for his ſon's life, c., and made 
r „L. . . . . . 

83 3. his wife executrix ; it was holden, that the wife took the term 


wholly as executrix in the firſt place, till ſhe agreed to the 5 
4 | vile; 
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viſe ; but it being proved that ſhe ſaid ſhe would take the term̃ 

according to the will, it was holden by the court to be a ſuſh- 

cient aflent. | | | 

So, where in a like caſe, the wife ſaid, that the ſon was to have Lev. 25. 

the eſtate after her; this was reſolved to be a ſufficient aſſent. | 
Hence it hath been holden, that if a ſpecifick legacy be de- Hill. 5 Ann. 

viſed, as three gowns, c., and the legatee take money in ſatiſ- BK and 

faction of them, that this amounts, 1/, to a conſent of the — 

executor to the legacy or deviſe of them; and then it is a ſale of 

them by the legatee or deviſee to the executor for the money eo 

inſlantt. : 

Sce further tit. Legacies, (L.) 


4. What ſhall be allowed on Account of Funeral Expences. 


An executor may lay out ſo much of the teſtator's aſſets as are 37 H 
| 3 37 H. 6. 30. 
neceſſary for defraying his funeral expences, before he has paid Koll. Abr. 
any of his debts or legacies. | . 
And herein the executor is to be careful that the expences be Of. of 
moderate, and not exceeding the (a) degree and circumitances of Exec. 129. 


the deceaſed; otherwiſe he may be guilty of a devaſiavit. Supplem. to 
Wentw. 37. 


130. Comb. 342. (a) Where the court of Chancery allowed 6027. as a reaſonable ſum, in d 
3 . . * 2 f 
the e 8 2 of prog m_ 5 reputation in his country, and being buried theng f but if he 
ad been buried elſewhere, it ſeems his funeral might have been more privat 
have allowed ſo much. Preced. Chan. 27. . | ION ny 7 0 


And, in ſtrictneſs, it is ſaid, that no funeral expences are al- 1 Salk. 296. 


lowable againſt a creditor, except for the coffin, ringing of the bell, Lln Comb. 
parſon, clerk, and bearers' fees, but not for pall or ornaments. Chg oy _ 


preſented to ſay, that 107. is enough to be allowed for the funeral of 
cies inſolvent, no more than 40 8. ſhall be allowed. 3 Atk. 249-] of one in deht. A where a ae 


[(L 2.) Where the Perſonal Eſtate ſhall be firſt 
applied in Diſcharge of Debts, &c. And herein 
of marſhalling the Aſſets. 


THE general rule is, that the perſonal eſtate of a teſtator ſhall 1 Cox's P. 
» all caſes be primarily applied in the diſcharge of his per- Wms. 291. 
{mal debt, (or general legacy,) unleſs he by expreſs words or 3 
manifeſt intention exempt it (6). | 3 FP. Was 
French v Chickelr, 7 Dr. 5 
. | P. C. 192, Fereyes v. Robertſun, Bunb. 302. Walker v. | 
l on 624. Bridgeman v. Dove, 3 Atk. 202. Earl of Inchiquin he French, Ambl. 7 | 
0 B. Samwell v. Wake, 1 Br. Ch. Rep. 144. Duke of Ancaſter v. Mayer, id. 45 
. U at it may be ſo exempted, ſee Bampfield v. Wyndham, Pr. Ch. 101. Wainwright v. Bead. 
n 1 718. and Ambl. 581. Stapleton v. Colville, Ca. temp. Talb. 202. Walker v. Jackſon, 
4 _ Anderton v. Cooke, and Kynaſton v. Kynaſton, cited in 1 Br. Ch. Rep. 456-7 Holi. 
Bowman, cited in 1 Br. Ch. Rep. 145+ Webb v. Jones, 2 Br. Ch. Rep. 60. : f 


So it ſhall be, although ſuch perſonal debt be alſo ſecured by Cope v. 


mortgage; and this, whether there be a bond, or covenant for Cope, 
payment, or not. | a ä N 3 449. 
| 0 . 
rer I P. Wms. 291. Pockley v. Pockley, 1 Vern. 35. King v. King, 3 P. Wms. 360. 1 
G * = - ve Hancock. 


ol 
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v. Hancock, 2 Atk. 436. Robinſon v. Gee, 1 Vez. 251. Earl of Belvidere: v. Rochfort, 6 Br. P. . 
Ne Philips ve Philips, 2 Br. Ch. Rep. 273. 


(a) Barcho- So, lands ſubject to, or deviſed for payment of debts, ſhall 1 


_ v. liable to diſcharge ſuch mortgaged lands either deſcended or de. 
. 487. viſed; (a) even though the mortgaged lands be deviſed expreſsly 


Marchio- abel to the incumbrance (5). 
neſs of 


Twecdale v. Earl of Coventry, 1 Br. Ch. Rep. 240. (5) Serle v. St. ſs 2 P. Wms. 386. 


Galton v. So, lands deſcended ſhall exonerate mortgaged lands deviſed. 
Hancock, 2 Atk. 424. ä 

Carter v. So, unincumbered lands and mortgaged lands both being ſpeci- 
* fically deviſed, (but expreſsly * after payment of all debts,” ) ſhall 
— 50g. contribute in diſcharge of the mortgage. & 

and 2 Br. P. C. 1. 2 


(e) Coun- But in all theſe caſes, the debt being conſidered as the perſona 


_ Co- debt of the teſtator himſelf, the charge on the real eſtate is 
Vs 


Earl of Co. merely collateral. The rule therefore is otherwiſe, where the 


ventry, 2 P. charge is on the real eſtate principally, although there be a col- 


eee lateral perſonal ſecurity (c); or where the debt (although perſonal 


Freeman, in its creation) was contraQed originally by another (4). 


id. 437. Wilſon v. Earl of Darlington, 2 Cox's P. Wms. 664. note. Ward v. Lord Dudley, 2 Br 
Ch. Rep. 316. (d) Cope v. Cope, 2 Salk. 449. Bagot v. Qughton, 1 P. Wms. 347. Leman v. 
Newnham, 1 Vez. 51. Robinſon v. Gee, id. 251. Parſons v. Freeman, Ambl. 115. Lacam v. Mer- 
tins, 1 Vez. 312. Perkyns v. Baynham. 2 Cox's P. Wms. 664. note. Shafto v. Shafto, ibid. Baſſett 
v. Percival, ibid. Lawſon v. Hudfon, 1 Br. Ch. Rep. 58. Earl of Tankerville v. Fawcett, 2 Br, Ch. 
Rep. 57. Tweddell v. Tweddell, id. 101. 3 $3» Billinghurſt v. Walker, id. 604+ 


Lanoy v. It is a rule in equity, that where one claimant has more than 


* of one fund to reſort to, and another claimant only one, the firſt 


2 Atk. 446. Claimant ſhall reſort to that fund, on which the ſecond has 
Lacam v. no hen. If therefore a ſpecialty creditor, whoſe debt 1s a hen 


— on the real aſſets, receive ſatisfaction out of the perſonal aſſets, 3 


Mogg v. ſimple contract creditor ſhall ſtand in the place of the ſpecialty 


Hodger, creditor againſt the real aſſets, /o far as the latter ſhall have ex. 
2 Vet. 53. hauſted the perſonal aflets in payment of his debt; and legatees 
{e) Anon. 


2 Ch. Ca. 3. (F) ſhall have the ſame equity as againſt aſſets deſcended, 
Sagittary v. Hyde, 1 Vern. 455. Neave v. Alderton, 1 Eq. ca. Abr. 144. Wilſon v. Fielding, 2 Vert» 
763. Galton v. Hancock, 2 Atk. 436. (f) Culpepper v. Aſton, 2 Ch. Ca. 117. Bowdman v. Reeve, 


Pre. Ch. 578. Tipping v. Tipping, x P. Wms. 730. Lucy v. Gardiner, Bunb. 137. Lutkins + 
Leigh, Ca. temp. Talb. 54. | | 


Haſſewood, So, where lands are ſubjected to the payment of all debts, 2 
yg ll legatee ſhall ſtand in the place of a ſimple contract creditor, who 


"iS has been ſatisfied out of perſonal aſſets. 
Hyde v. 90, where legacies by will are charged on the real eſtate, but 
-1 Il not the legacies by codicil, the former ſhall reſort to the real 


Matters v. . aſſets upon a deficiency of the perſonal aſſets to pay the whole, 
Matters, 1 P. Wms. 422. Bligh v. Earl of Darnieyy 2 P. Wms. 620. 


eee * But from the principles of theſe rules it is clear that they can- 
Want. 678. not be applied in aid of one claimant ſo as to defeat the claim of 


Haſlewood another, and therefore a pecuniary legatee ſhall not ſtand in the 


v. Pope, h he 
57 pe 1 Place of a ſpecialty y creditor, as againſt land deviſed, (count 
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ſhall as againſt land deſcended) : but ſuch legatee (a) ſhall ſtand 3 
in the place of a mortgagee who has a the —— —_ or my 
to be ſatisfied out of the mortgaged premiſes, though ſpecifically Ambl. 383. 
deviſed ; for the application (5) of the perſonal aſſets, in caſe of —— OD 
the real eſtate mortgaged, does not take place to the defeating of Ca. comp. | 
any legacy. ew 85 
e i : 295 5 orreſter v. 
e e ee pe FE 


But none of the rules deducible from theſe caſes ſubj 

© . o ect 2 = k. . 
fund to a claim to which it was not before ſubject, but = 5 — i Vez. - 
care that the election of one claimant ſhall not prejudice the 5 


claims of the others. 18 ene. 2 
. . + NO 


A court of equity will not marſhal aſſets in favour of 
| no! a Charit- 
able bequeſt, ſo as to give it effect out of the perſonal HC Hoop 5 
2 * 


it being void ſo far as it touches any intereſt in lands. At ne bs 
torne 


General v. Tyndal, Ambl. 614. Foſter v. Blagden, id. 704. Hillyard v. Taylor, id 7 13 
* 3 . . 


Where a legacy is given out of a mixt fund h 
| of real and per- p 
ſonal eſtate payable at a future day, and the legatee dies Vat 3 


the day of payment; quere, Whether the court will marſhal the 1 ee 
earce v. 


aſſets ſo as to turn ſuch legacy upon the perſonal eſtate, in which Taylor, Tr. 


caſe it would be veſted and tranſmiſſible z whereas in V 
real eſtate it would fink by the death of the legatee ? N tefore L. 
. f hurlow. 
As againſt real aſſets deſcended, it ſeems, that the wife ſhall rere, v 


ſtand in the place of creditors for the amoun ippi 
g 0 ount of her her. Tipping, 
nalia, But as againſt real aſſets deviſed, (c) quære. fer | Þ. Wa 


Snelſon v. Corbet, 3 Atk. 36 Grah f IS 
* » 369» raham v. Londonderry, id. F TY 2 
P. Wms. 544. note. and Ambl. 6. Incledon v. Northcote, * 1 8 v. Clifford, 2 Cox's 


(W) In what Caſes an Executor may make himſelf 
liable de bonts propriis: And herein, | 


1. Where he ſhall be liable de Bonis Propriis by his falſe Pleading, 


XECUTORS are no farther chargeab 
E. ; geable than they h | 
unleſs they make themſelves ſo by their (d) n e 75 


by pleading a falſe plea, i. e. ſuch a plea as will be a perpetual odolph. 
1 


bar to the plaintiff, and which of their own knowledge they know 75 IF an 


to be falſe, | pd? 
ment t 2 . 8 : . 
of iſs i we —_— er; ee So of inquiry, he ſhall not give Penn 
g Tor he 15 eſtopped, as if it had been the caſe an beit: for he & 
Miniiravit, or ſpecially wh : k | ; for he ſhould have pleaded plene ad- 
' iy what aſſets he had. 6 Mod. 308 Curi : 4 
etecutor confeſſes or ſuffers jud by d Zos. per Curiam. Sir W. Jones, 87. That if an 
en rs judgment by efault, he admits aſlets in his hands, and is eſt 
rey. [Rock v. Leighton, 1 Salk 7 eftopped to lay 
{Term F - Wl . L 310. 1 Ld. Raym. 8 . 8. C. Com. R . w 
ihe, ry ec pro Skelton v. Howling, 1 Wilf. 258. S. P. : 9, if he pleads ts = _— 
© (x; p 5 i againſt him, Ramiden v. Jackſon, 1 Atk. 292. Erving v. Peters * 
might have le Pi can never avail himſelf of matters in a ſubſequent ſtage of the proceedings ' which he 
3 Faves ed 55 10 earlier ſage. Earle v. Hinton, 2 Str. 732. and eee, Humpe 
r La von en n one adminiftrawit ; it was inſiſted, that if the gains 
Mansfiel 1 d,. to any amount, he muſt have judgment for the wh 
tought e. ws law had 1 850 underſtood to be ſo, and many cates PT wn N b 
urd and wrong, that the * recover of the ex cutor mere. than 242 2 ts in bis 
7 | 8 tands; 
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bands ;, and the judgment was given accordingly. Harriſon v. Beecles, Guildh. Tr. 1769, cited by Lore 


Kenyen, 3 Term Rep. 688.] An executor muſt defend himſelf by legal pleading, and cannot in theſe 
caſes have any relief in equity, [ Thus, where te three ſeveral actions an executor pleaded that he had no 
aſſets ultra 200 J., and judgment was had upon each action for 100 l., equity refuſed an injunction. Anon. 
1 Vern. 119. So, where he had pleaded a falſe plea, by the miſtake of his attorney, as alleged, and 2 
verdict had paſſed againſt him, equity would not relieve him, though the merits had never been tried, 
Stephenſon v. Wilſon, 2 Vern. 325. However, in the caſe of Robinſon v. Bell, 2 Vern. 146., where 
the attorney had, by miſtake, pleaded a different plea from that which he was directed to plead, and the 
executor had confeiled a mortgage to the teſtator, which afterwards turned out to be worth nothing, 
upon Which confeſſion a verdict had been given againſt him, the court thought fit to relieve. And in 
that caſe Lord Commiſſioner Hutchins mentioned two inſtances where the court had interpoſed in be. 
half of executors after verdicts on ne ungues executor.— Under the circumſtances of the anonymous 
caſe above cited from 1 Vern. 119., the execntor may now defend himſelf at law, without reſorting u 
equity, by pleading to one action plenè adminiſtrawit * phage a certain ſum, and afterwards to the others, 
though brought in the ſame term, the Ike plea of plenè adminifirawit præter the ſame ſum, and as to 
that ſum that he had confeſſed it in the other action. Waters v. Ogden, Dougl. 4.52.] 


46E.3. 10. Therefore if an executor, being ſued, pleads ne unques exe- 
Roi. Abr. critor, and it is (a) ſound againſt him, the judgment ſhall be 
82 Jars de bonis teftlatoris fi, &c. (b) Si non de boms (c) proprits; for 
191. 671, thereby he eftrangeth himſelf from the teſtator, and the benefit 
- 9p of the will, and by his own falſity and folly hath made his own 
(a) 10 We goods chargeable. ö oy 


a falſe plea judgment be given againſt an executor upon demurrer, and execution be awarded, the ſheriff 
cannct ieturn va babet bora teſtatoris, but is to return a devaſtavit, as if it had been found againſt the 
executor by v-rdit. Cro. Eliz. 102. (5) But if there had been judgment againft the-teſtator, and the 


part; who recovered had brought a ſcire ſacias on the judgment againſt the executor ; in this caſe, | 
though the ex:cutor had pleaded ne wiques executor, and it had been found againſt him, yet he ſhall be 


chargeable de b5nis refatoris only; for the prayer of the writ is for execution of the goods of the teſts 
tor, by which he is eſtopped to demand any other. Roll. Abr. 933. Waldron and Berrie. (c) As 
well of the debt as of the damages and coſts, Roll. Abr. 950. 


2 Jac. So, if to an action brought againſt him he pleads a releaſe 


(4) Where made to himſelf, and it is found againſt him, this ſhall charge 
the executer him de bonis propriis; for it is a falſity which (d) falls within his 


pleated, own knowledge. 
that he per- 


formed a condition, which being found againſt him, it was holden, that he ſhould be charged de bans 
prepriiss Moor, 69. per Dyer. 5 

Vele. 2190, So, where an action of debt upon an obligation was brouglt 
nyo againſt an adminiſtrator for 14/., and he pleaded, that belore 
187. S. C. notice of the action his adminiſtration was revoked ; and that 


(e But likewiſe before notice he delivered over 200/., which he had of 


Uher to the inteſtate's, to the new adminiſtrator z the plaintiff replich 
an action : 4 X . 

of gebt that the revocation was by (e) covin and fraud, which being 
azainit an found for him, it was holden, that he ſhould recover abſolutely 


8 from the adminiſtrator. 55 

former judgnent had againſt him by another perſon, and that he bad not aſſets more than ſufficient t 
ſatisfy the judgment; and the piaintiff replied, that this judgment was had by covin, to defraud the 
other creditors,. though it be found accordingly; and though this be a falſe plea; yet the judg- 
ment againſt the executor ſhall only be de bonis 1:ſatoriss Roll. Abr. 931. Boriet and Boys. [St 
qu. de hoc? | 


Roll. Abr. But if an exccutor pleads, that ſuch a deed is not the deed of 
937: F his teſtator, or that a releafe was given to the teſtator though 


C. pe . yo 
672. [if theſe prove falſe, yet the judgment ſhall be de Bonis teftatoris; fol 
an exechtor of theſe the executor cannot be preſumed to have ſo perfect! 
pleads a for- Knowledge. 
mer judg- : 40 
ment had againſt him by another perſon, and no aſſets ultra, and the plaintiff reply per fraudem, an 
be io icund, yet ſhall the judgment only be de bonis teſftatcris. Bull. N. P. 144+] 95 
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FRO So, in debt upon a bond againſt baron and feme as adminiſtra- Co. Jac 
* trix, the defendant pleaded payment by the feme, after the death 191. Johns 
_ of the inteſtate, and it was found againſt him, and the judgment and Adams. 
rind was, guad recuperet againſt them de bonis teftatoris, fi tantum habent be wart 
where in manibus, & fi non, pro miſts de bonis (a) propriis, and held well we judg- 
_ " enough; for though the plea is falſe, yet the huſband was a deer a 1 
400 ſtranger to the inteſtate, and might not know whether the wife 228 
. had paid it to the plaintiff or not. | priis of the 
nymous hat a feme covert : ba 
wing u „ aeg e any goods, but diſallowed; for although a feme covert hack prov 45 
. goods during erture, yet cauſe the baron is charged only in reſpec of the f 8 any 
* yk goods if ſhe had ſurvived, and execution might be taken againſt her. 1 5 Cee Foc e e might have 
n wide Roll. Abr. 930-1. Cro. Car. 693, #—* If there be ug 3 10 wh 4 fo 5 but for this 
ecutrix, and a return that the huſband waſted, it ſhall be de bonis ſui wa.” nd and wife, ex- 
| If a return be that the wife dum jc/a waſted, i is fas . he Roll. 932. l. 25.— 
A exe⸗ | RT 7 aſted, it ſhall be de bonis propriis of both. 1 Roll 
R. Cro. Car. 519. See allo 1 Roll. 930. 1. 50. If a dewaſtavit i b. oll. 931. I. 5. 
he Sani, and her Bü , Los Gave cons _ 5 returned againſt a feme covert, ex- 
5 converted r0-their-own. aps , the converfion labor ee _ which they have waſted and 
PE 7.8 ment ſhall be de Henis propriis of both. Stra. 440. ry, and may be rejected; and judg- 
2 Own So, if an action of covenant be brought againſt an executor, Hob. 188 
and the breach aſſigned be in the time of the executor ; yet Hs Cro. Jac. 
be erf judgment {hall be de bonzs teſtatoris, for it is the teſtator's covenant 647. 671. 
zainſt the which binds the executor, as repreſenting hi d Hut. 35. 
„ and the t he ſned g MM, an therefore he Brownl. 24 
this caſe, | mu clue by that name. f ; | | Roll, Aha 
e ſhall be ; ; | | | 931, 932. Saund. 112 
: bl „ 0 . 
the fs 3 Is war in Shipley's caſe, that if an action of debt on an 8 Co. 134. 
(c) As er of 200. be brought againſt an executor, who pleads Mary Ship- 
| e y ry ; and the plaintiff replies affets, which are 5 0 —_ 
Ne n 15 the jury to the value of 172/., that a judgment to re- S. C. cited 
cl ay ; _ the entire debt and damages, and coſts of the goods of the (5) That if 
thin e ra 2 Sc., & + non, tunc the damages of his (6b) proper — 
poo n . good; for that the defendant's bar being in effect, . 
ed de bai a 7 wo. the ſame amounted to a (c) confeſhon of of the teſta- 
N „on which the plaintiff may take judgment immediatel e 
though he cannot have 7 : | Js tisfy both 
brought execution until aſſets come to the hands debt and d 
"IG of the executor | 1 
t beſore . 4 | | mages, the 
evied of the goods of the exe for th 3 . amages 
that 1 8 executor for the delay; and the 1 
ee e x ttt ltr ev terns en, . 
| - * ged with the debt and not the damages, if they are not ſufficient to diſch r's 
replied, 7 (e) That in an action on the caſe againſt an execut (charge both. 
h ben q 990 2 proye his debt, otherwiſe he ſhall — rer & wer the 
blolutch y admits the debt, but not the quantity. Salk. 296. pl. 3. per Holt, Ch. T. allets ; for 
But 1 . 
a wp = caſe of Derchefter and Webb it ſeems to be holden, Cro. Car. 
ſufficient u = plaintiff, upon a plea of plene adminiſtravit, cannot have 373 
defraud the WP ddsment of aſſets in futuro; for that this is ſuch an acknowled eee 
t the judz · ment of the want of afli . SS edg- mon now 
, : aſſets, as will bar him in the ſ l 
20S» 28 1 the | . if h 5 e lame manner on ſuch plea, 
ee p _ ad denied that he had fully adminiſtered, to admit the 
e deed af n e, ound againſt him will bar him, and on which the 3 
| Plaintiff muſt alf ſts * | and take 
; though 5 F judgment de 
io; for acciderirt, [But inti | : _— 
por Zainft the L 1. laintiff hath taken ſuch judgment, he ſhall not in a 2 
perfect « defendant's hands bef, ggeſting a devaſtavit, be allowed to go into evidence of aſſets having been in th 
bath nds before that judgment; for by ſo taking his; - E veen in the 
1 * adminiſtered to that time. Boll N y ». od * Is 7 jo _— that the defendant 
k mu : NF. - ina jare as t I 
audem d hands knee pray execution of aſſets generally, but of thoſe only nl vp 7 = e 
nce the former judgment. Mara v. Quin, 6 Term R i o_—_— 
, erm Rep. 1. But if the executor receive aſſets 


etween intiff 's ſui it! 
855 che time of the plaintiff's ſuing out the wiit in the furſt action and the judgment, the judg- 
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ment will be amended by being made a judgment as of that term when the plaintiff could, at the ſooneſt 
have entered it up, unleſs the defendant can ſhew that in point of fact ſome injuſtice will be done by 1 


in che particular caſe; id.] 


Lev. 286. But this matter came to be fully conſidered in the cafe of N 
2 Saund. and Netjon, where in debt againſt an executor he pleads fully ad. 
Sid: 448. miniſtered, whereupon the plaintiff prays judgment of aſſets 1 


2 Keb. 606. futuro, and it was fo entered; and after, upon a ſuggeſtion of 

1 aſſets, the plaintiff ſues forth a ſcire facias, to which he pleads ng 

54: e aſſets, and it is found againſt him, and judgment accordingly; 
and it was urged for error, that the plaintiff hereby has confeſſed 
the plea of fully adminiſtered, and then it is as ſtrong againſt 
him as if there had been a yerdict, in which he ſhould have been 
barred for ever; but it was reſolved for the plaintiff, for he had 
a good cauſe of action, and probably did not know but that there 
were aſlets, and hath done nothing amiſs ; for as ſoon as the ex- 
ecutor denies aſſets by his plea, he reſts ſatisfied, and makes only 
a reaſonable prayer, that he may be paid when aſſets do come, az 
it is fit he ſhould, and therefore they agreed Shipley's caſe to be 
good law; for when the executor pleads riens en mains, he con. 
feſſes the debt, which is a good foundation for the judgment; 
but the want of aſſets at preſent hinders execution, which ig 
therefore ſtayed till aſſets ſhall come. 15 


2. Where by his Promiſe to pay or diſcharge the Teſtator'z 
Debts or Legacies, he makes himſelf liable. 


ro. Be. If an executor, in conſideration that a creditor to the teftator 
#7, Ae“ will forbear to ſue him for a certain time, promiſes to pay him 

— his debt, this ſhall bind him; and an «a/f/ump/it lies againſt him on 
this promiſe, (a) without alleging that he hath aſſets. 


921.— 
Note, that 
by the ſta- 
tute of frauds, 29 Car. 2. c. 3., ſuch promiſe muſt be in writing. (a) It is ſaid in 9 Co. 94. 2+, tha 
though the plaintiff need not allege, that the executor has aſſets ; yet, if in truth there be no debt due 
from the teſtator, or if the executor had no aſſets at the time of the promiſe made, he may give theie 
matters in evidence. But the better opinion ſeems to be, that the plaintiff need not prove bis having 
aſſets, and that forbearance is ſufficient conſideration to entitle him to the action. Vide Roll. Abr. 24 
Cro. Jac. 273. 604. 613. 3 Leon. 67. 2 Lev. 20. 122.— But a promiſe by an adminiſtrator dg - 
rante minoritate after the infant has come of age, will not bind ſuch adminiiirator. Cro. Car. 516, 
Roll. Abr. 9180. 


2 Lev. 3. So, in afſumpit the plaintiff declared, that J. S. deviſed a le. 
N gacy to him, and made the defendant executor, and the plaintiff 


Vent. 120. 


divers bonds and judgments, and null aſſets ultra, upon which 
the plaintiff demurred, and had judgment without argument: 
For it is not material whether he had aflets or no, for he 1s 
charged upon his own promiſe, in conſideration of forbearance; 
and a forbearance of ſuit for a legacy is a ſufficient conſideration. 


Sid. S9. So, if A., together with B., is bound to C. for the proper debt 
ee of B., Sc., and A. pays the money, and B. dies and makes P. 
Lev. 1. His exccutor, and D., in conſideration that A. will forbear to ſue 


S. C. Rell. him till ſuch a time, aſſumes and promiſes to re-pay him; thus 


74 7 Conlideration is good, though D. was liable in equity only. 


Croke, [ Ferb arance ſeems a good conſideration for a promiſe by an executor to p*y a debt of Li 


teftator. Kecch v. Kennegal, 1 Vez. 125+] 


intending to ſue him for the legacy, the defendant, in confidera- 
S. C. tion of forbearance, promiſed to pay him : the defendant pleaded 
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Executors and Adminiſtrators, 


(N) What Actions Executors or Adminiſtrators may 


bring in Right of thoſe they repreſent. 


N executor ſtands in the place of his teſtator, and (a) re- Cro. Eliz. 
A preſents him as to all his perſonal contracts, and therefore 377- 


* CY * - » . * * La h. © 
may regularly maintain any action in his right, which he himſelf Roll. 367 
might. | 912. Savill, 
118. 133. 


poph. 189. Leon. 193. (a) But if one enters into an obligation, conditioned to pay 201. to fuch per- 
fan as the teſtator ſhall by his laſt will appoint, and the teſtator makes no particular appointment, his 
executors cannot maintain an action for this 207. ; for though they are his aſſignees in law, yet the 
zffignee here muſt be an afſignee in deed ; for the word paying carries property with it, Hob. 9, 10. 


But it ſeems that executors could not at common law bring (3) It hath 
treſpaſs for a treſpaſs done to the teſtator; to remedy which, by arte 47 
the 4 E. 3. c. 7. reciting, 'That “ whereas in times paſt executors 2 
« haye not had actions for a treſpaſs done to their teſtators, as may have an 
« of the goods and chattels of the ſame teſtators, carried away ee 
« in their life, and ſo ſuch treſpaſſes have hitherto remained un- che acute 
& puniſhed z it is enacted, That executors in ſuch (5) caſes ſhall 2 & 3 E. 6. 
„ have an action againſt the treſpaſſors, and recover their da- 35 

22 8 againſt a de- 
« mages in like manner as they whoſe” executors they be ſhould fendant, for 
4 have had, if they were in life.” | not ſetting 
out tithes in 
lis teſtator's time; for though it is a tort done to his perſon, yet it is maintainable within the equity of 
this ſtatute. Vent. 30. | 

Alſo it was ho!den, that at common law there was no remedy Co. Lit. 
for recovery of rent-arrear in the life-time of the teſtator; for 162. a+ 
the heir could not maintain an action of debt for it, becauſe he 
lad nothing to do with the perſonal contracts of his anceſtor 
nor the executor, becauſe he could not repreſent his teſtator, as 
to any contracts relating to the freehold and inheritance ; but 
tis is remedied by the 32 H. 8. cap. 37., by which executors and 
adminiſtrators are enabled to ſue for and recover all ſuch arrears 
pi rent, &c., for which vide title Debt, letter (C). 5 
Executors and adminiſtrators may bring trover for the goods of Cro. Els. 
the deceaſed, though the defendant took the goods before pro- 377- 
ate or adminiſtration committed, for the probate and admini- 5.32" 
ration relate back to the death of the teſtator or inteſtate z and Trover and 
bey may allege the poſſeſſion in the teſtator or inteſtate; for Conver fions 
tiouzh this be a poſſeſſory action, yet the law ſuppoſes the poſ- 

Fiuon in the executor or adminiſtrator, as ſoon as the property is 
ered to them. | 1 | | 

An executor, (and not heir or aſſignee,) for a covenant broken 2 Lev, 26. 
i the life-time of the teſtator, ſhall have an action of covenant, ber 3 a 
wugh it were a covenant real, which runs with the land, as he egecutors 
mot of that have an heir, Sc., and the damages ſhall be re- fall take 


ered by the executor, though not named, as he perſonally re- vantage of 


24 covenants in 
ſelents the teſtator. zroſs. 


358.— But covenants annexed to the freehold and inheritance, though made with the teſtator, his 
[©60:34204 adminiſtrators, Mall deſcend to the heir. And. 55. Skin. 305. pl. 1. vice title Coverante 
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92 Erxccutors and Adminiſtrators, 
Vent. 0. But though an executor repreſents the teſtator as to his per. 
WY 247 ſonal eſtate and contracts only, yet an executor may bring u Tf 
8. P. ag ejectment“ for an ejectment in the life of the teſtator; for in * 
ende. Qu. this action damages as well as the poſſeſſion of the lands are per 
” | Þ the) be recovered (a). 9 3 
may bring a guare impedit for a diſturbance in their lifetime of the teſtator, and ſhall recover damezy od 
within the equity of the ſtatute 4 E. 3. c. 7. Cro. Eliz, 207. 1 And. 241. S. C. 1 Leon. 205. S. (. 
4 Leon. 15. S. C. 2 | : * 
. . teltat 
Carth. 90. So, if a lord of a manor aſſeſſes a fine upon a copyholder fy 5 th 
_ 4 his admittance, and dies, his executor may bring an action fy bring 
Garret. it; for it does not depend upon the inheritance, but is quaſi 1 
n 239. fruit fallen. | inſel 
2 Levy. 261. of the 
Show. 35. Comb. 151. S. C. adjudged by three judges againſt Holt, C. J. Ld. Raym. 502, [Evchn Co, if a 
v. Chicheſter, 3 Burr. 1717. acc.] 5 > of 
1 : Noll. A 
Salk. 295. An executor may bring a writ of error to reverſe an attainda « - 


20 | 7 of high treaſon of his teſtator, for he is privy to the judgment 
"x three and may have a loſs thereby. | 


judges againſt Holt, who held, that by the reverſal the blood and land is reſtored, which is no advantay 
to him, and the goods were forfeited by the conviction of the teſtator, and not by the attainder. 


Doe v. Per- [The perſonal repreſentative of a tenant from year to year vi ii: 
ter, 3 Term long as both parties pleaſe, may maintain an ejectment, for it 


n 4 * . * a 3 5 l 
Ver. z. a chattel intereſt which veſts in him.] 


keitato 
n the 
(O) How ſuch Actions mult be laid : And therein d 5 
Joining a Matter in Right of the Teſtator, and 


in their own Right, in the ſame Action. 


Monr, 419. AN executor cannot in the ſame action join a demand in hu 


mY Eliz. own right, with one in right of the teſtator; for the right 
Mol 8 4; being of ſeveral natures, there mult be ſeveral judgments. 
Noy, 19. Vent. 268. 2 Lev. 110, 111. 228. 2 Keb. 814. 3 Lev. 74. Show. 366. Salk, 1% 
pl. 1. Carth. 225, [2 Str. 1271. 4 Term Rep. 480. But it is the conſtant practice to join in ti 


lizanc; 
bnd aft 
Ind aft 
ent t 


une declaration ſeveral counts for money had and received by the defendant to the uſe of the tea. ſhe 
and to the uſe of the executor as ſuch. Petrie v. Hannay, 3 Term Rep. 660. ] ring . 
Hob. 88. And therefore, if in rh. againſt an adminiſtratrix, e der. 
_— and plaintiff declares upon a ſale of goods to the inteſtate for 200'-anc: 
almer. 


and upon another ſale to the defendant herſelf for 27, and tha. br « 


upon account the defendant was found indebted to the plaintil ag 
in theſe ſums, and promiſed, &&c.; the declaration is naught, 0 2. H 
the charge being in ſcveral manners, v:z. in her own right, a But 


ſtator 
e in tl 
ls the g 
de, 80. 
mages r. 
MW, Abr 


as adminiſtratrix, it ought to have been by ſeveral actions. 

Carth. 1750, So, if A., B., and C. be poſſeſſed as joint merchants of good 
44, : which come to the hands of J. S., and afterwards B. and C. dt 
Andress. A. alone may bring trover for theſe goods; for though betweel 
joint merchants there is no ſurvivorſhip, yet the action in thi 
caſe muſt ſurvive, though the intereſt doth not; otherwiſe th 
would be a failure of juſtice, becauſe the ſurvivor and the ext 
tors of thoſe who are dead cannot join in action, for that thel 
right 


90, | 
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Executors and Adminiſtrators, 93 


niehts are of ſeveral natures, and there muſt be ſeveral judg- 


is Pet. | 

7 ments. 5 : | : 3 POTS” 
d a If an executor brings an action of debt for any thing in right 5 Co. 32. 
for u f the teſtator, it muſt be in the (a) detinet only. laid down 
are ty as A rule. 


Moor, 556. Roll. Abr. 602, 603. S. P. (a) But if in the deber and detinet, it is aided after verdict, 
by 16 & 17 Car. 2. c. 8. 1 Lev. 250. Fain v. Paynton, S. C. 379. 


* 


r damazy | 

05. 8.0 So, if an executor brings debt upon an obligation made to the 20 H. 6. 5. 
teſtator, where the day of payment incurred (6) after the death 1 Rol 

der for Wo! the teſtator, yet the writ ſhall be in the detinet only; for he 338 

on fer brings the action as executor. | (5) So, if a 


man binds 

Mmſelf to the teſtator to pay him 100 J. when ſuch a thing ſhall happen, if it happens after the death 
of the teſtator; yet the writ of debt by the executor ſhall be in the detinet only. Roll. Abr. 602, 
©), if a rent be granted to another for years, the executor of the grantee ſhall have debt, for the arrear- 
2:-; of this rent incurred after the death of the teſtator in the derinet only; for he had it as executor. 
Noll. Abr. 502, — So, if leflee for twenty years leaſes for ten years, rendering rent, and dies, his execu- 
\ttainder 7 or adminiſtrator ſhall have debt for the rent incurred after the death of the teſtator in the detinet 

ly; Roll. Abr. 603, Noy, 32. Pro. Car. 225. Lev. 250. 2 Keb. 407. Sid. 379. S. P. ad- 


quaſi 1 


ö [Evi 


dgment, bdoed. But in 2 Jon. 169. the contrary ſeems to be adjudged, and a diverſity taken between 

gs in action and chattels in poſſeſſion ; for as to things in action, the writ muſt always be in the 
0 advantay bare, as for the arrears of an account, &c. and they ſhall not be aſſets till recovered ; but in this caſe 
der. e reverſion of the term being in the executor immediately by the death of the teſtator, it is aſſets fur 


he whole value, and the ſhewing he is executor, is only to entitle him to the term to which the rent 
0 year 3 5 Incidents 
for iti 


So, if in an account an executor recovers a debt due to his Cro. Eliz. 
teitator, in debt for the arrears thereupon, the writ ſhall be 326. 

n the detinet only; for though the action is converted into a debt 88e. lac. 

y the account, yet it is the ſame thing which was received in 545 _ 


he life of t { . Hob. 88. 
oi he "0 tator 184. 272. Noy, 19. 2 Lev. 111. 2 Jon. 47. 


erein d 


or, and 
90, if A. be in execution upon a judgment for B., and after Roll. Abr. 
h. die, and A. bring an audita querela againſt C. the executor of 653. 


4 in ., and have a ſcire factas, and thereupon put in bail by recog- (0 So, if 
the right lizance in Chancery, according to the {ſtatute of 11 H. 6. c. 10. ; one, as exe- 
55 pnd after upon this audita querela judgment be given againſt A., re e 
+ a nd afterwards a /cire facias iſſue againſt the bail, and after judg- —_— debt, 
to join in ent the bail be taken in execution upon the recognizance, and and takes 
f the tende ſheriff ſuffer him to eſcape, upon which eſcape the executor the defend- 
eng an action of debt (c); this action ought to be brought in e ee. 

ratrix, tif le detinet only, and not in the debet and detinet; for this recog- the ſheriff 
for 200% ance is in nature of the firſt debt, this being in a legal courſe. _— ea 
9 and that kc, for the firſt action being in the detinet, and that for the eſcape being founded upon the ſame woes 
he plaintil ougat to purſue it. Cro. Eliz, 326, Cro. Jac. 545. 635, Hob, 264. 2 Roll. Rep. 132, Style, 
naught, {ot 2. Hut. 79, Carth. 49. | | | 

right, au But if an executor takes an (d) obligation for a debt due to his Roll. Abr. 
ions. ſtator by contract, in debt upon this obligation the brit ſhall _ it 
ts of good e in the debet and detinet. 600 _— 
and C. de be goods of the teſtator for a certain ſum, he ſhall have debt for this in the debet and detinet. 
gh between 80.—80, if an executor recovers in treſpaſs for goods taken out of his poſſeſſion, in debt for the 


kion in tl 


d, Abr. 602. Lane, $0. 
erwiſe then 


1 the exe % if an executor, having lands by an extent, upon a ſtatute Cro. Jac. 
; if E 8 t | 8 5 685. 
x that th o the teſtator, and naming himſelf executor, by deed wes 


rig. leaſes 


mages recoyered, the writ ſhall be in the debet and detinet, for he need not name himſelf executor, 
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64 Erxetutors and Adminifirators, | 
e. leaſes' them for three years, rendering rent, c., if an action d 3 


fore 


N 186. debt is after brought by him for this rent, it muſt be in the di niſt 
and detinet, becauſe it is founded upon his own contract. ben 
ro. Iae. So, an executor, being leſſee for years of a rectory in the Wi him 


545. right of the teſtator, may have debt upon 2 & 3 E. 6. 6. 1, 
for not ſetting out tithes in the debet and detinet, becauſe foundel 
upon a wrong in his own time; and by the ſtatute it is given ty 
the party grieved. 


char 
his det 
2 caſe 
rer, y. 
admin 


6 Mod. 92. Alſo, executors and adminiſtrators may, if they were aCtually Wi le. 
. non Poſſeſſed of the goods of the deceaſed, declare that they were 
judgment poſſeſſed as of their own goods and chattels, without naming Al 
obtained by themſelves executors or adminiſtrators, becauſe the violation is to WM cutor 
— z the property actually in their own hands, with 
v. Whittal, Dougl. 4. note. Bonafous v. Walker, 2 Term Rep. 128. But where the goods of the ar? Fa 
teſtator never were in the poſſeſſion of the executors, they mult declare in that character. And if the a 
the goods when recovered will be aſſets in their hands, they muſt ſue for them in that character, whe. : 
ther the converſion happen before or after the teſtator's death. 4 Term Rep. 281. 4 N 
Munt v. [So, where executors pay money which they were not obliged 
pm 4 to pay, and afterwards bring an action to recover it back, they Bu 
Rep. 565. mult declare in their own right, and not as executors. | preſs 
King v. If a bill of exchange be indorſed to A. and B. as executor, ſb) 4. 
Thom they may declare as ſuch in an action on the bill againſt H“ 
Rep. 487. Acceptor.] lait ſt 
(a) 44 E. 3. It was formerly (a) holden, that an adminiſtrator in his de. iudgn 
16. 7 poke claration ought to ſhew how he was adminiſtrator, and likewiſe un 
Jac 10. 0 produce his letters of adminiſtration: alſo, it was (6) holden, Wn 
ade and that in action againſt an adminiſtrator, the plaintiff ought u 
Atkinſon, ſhew by (e) whom adminiſtration was granted. If 1 
(e) That an until 


adminiſtrator, in his declaration, was likewiſe to ſhew in what place adminiſtration was committed t 
him. 25 H. 6. 31. 


Ont — But afterwards this difference was taken, that where an adm. 
38. 679» 


. niſtrator is plaintiff, he muſt ſhew by whom adminiſtration wat 
x06. granted to him, becauſe it is that which entitles him to the ac 
(4) Where tion; and if granted by a (d) peculiar juriſdiction, ought nd 
nas: wu only to ſhew by whom, but muſt add this clauſe, cui commiſ# 
granted by admini/Irationis prædict. de jure pertinuit, which he need not 0 


an archbi- if the adminiſtration was granted by a biſhop; for in ſuch caſe! 


But this was ruled otherwiſe. Cro. Eliz. 283. Piers v. Turner. 


I : 7 ir 1 - 71 Da, 
or tl. is ſufficient to ſay, that it was granted to him by the biſhop, 1 Tis 
whether as illius ordinarium, becauſe fince the law takes notice of the gener in t. 


ordinary, or juriſdiction of a biſhop over the whole dioceſe, it likewiſe take 
by virtue of 


his preroga. notice of all acts done by virtue of that juriſdiction, 
tive, yet held good. Cro. Eliz. 6. 4.56. 4 Leon. 189. Where the adminiſtrator ſet forth, that adminiftt 
tion was committed to him by J. S. archdeacon of Norfolk, and did not ſay loci iftins ordinarium; and thi 


al that 
was holden good on a general demutrer; for it is not necefiary to thew the juriſdiction of an archdezcal 


more than of a biſto), Sid. 302. Lev. or. That the plaintiff need not ſet forth the author! pay 

of an archdeacon, becauſe he js cculns epiſcopi, and is to commit adminiſtration de jure 07G: built, t. 
2 Roll. Rep. 124. 150. Cro. Jac. 556. Palm. 97. Style, 54. but for this vide Cro. Ei 47 lt, Bo 
Moor, 367. Leon. 312. Style, 236. 282. Jon. 1. 2 Mod, 65, Lutw. 9. 408.— And that ſi ul be bo 


an omiſſion will be aided after verdict. Show. 355. Maſon and Hanſon adjudged. 4 Mod. 133 


S. C. 244. 2 Ld. Raym. 1037. Com. Rep. 17. pl. g. 179 
* . be to 
Lit. Rep. But where the plaintiff ſues the defendant as adminiſtrator, | Mod, 26 


S0. Style, 


282. 462. need not now ſet forth in his declaration by whom adminiſtra 
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vas committed, for it may not be in his knowledge; and there- Sid. 228. 


fore it hath been holden ſufficient for him to declare, that admi- Jon. 1. 


nitration was granted to the defendant debitd juris formd, without () In 
ſhewing by what ordinary; (a) but it is ſaid to be neceſſary for Vent. 84. 
him to allege, that adminiſtration was granted to him in order to it is ſaid, 

. . h | Ci that the 
charge him in the action. 


1 laintiff in 

his declaration muſt aver, that the adminiftration was committed to the defendant. But in Comb. 465. 
caſe is cited to have been adjudged, Mich. 1698, that though ſuch an omiflion be ill upon a demur- 
rer, yet it is aided by the defendant's pleading over, whereby he admits himſelf a rightful and lawful 
aiminiſtrator. [It is ſufficient to ſtate that the defendant is adminiftrator. Holiday v. Fletcher, 


2 1d, Raym. 1510. 2 Str. 781. S. C. 1 Barnard. 29. S. C. Wade v. Wadman, 1 Barnes, 167. þ 


Alſo, it was formerly holden abfolutely neceſſary, that exe- Cro. Eliz, 
cutors and adminiſtrators ſhould (5) conclude their declarations 31. 592. 
with a prefert hic in curia literas teſtamentarias or literas admi- —_ —_ 
nirationts, becauſe theſe were the things which entitled them to Bulſt. 200. 
the action. | 3 BR ING 


Hob. 38. 
) That in a ſcire facias by an executor upon a judgment obtained by the teſtator, the profert in curia, 
be. may be in the middle or end of the writ, Cath, 69. 


But this is now but form, and aided after verdict by the ex- Vent. 222. 
preſs words of the ſtatute 16 & 17 Car. 2. c. 8.; [which ſtatute, 9 2 plain 
by 4 Ann. c. 16., is extended to judgments by confeſſion, nibil a, e 
leit, or non ſum informatus, And it is further enaQted by this trator, where 
laſt ſtatute, that this omiſſion of a profert ſhall not impede the LY 
judgment, except the ſame ſhall be ſpecially and particularly. ſet reals fo 
town and ſhewn for cauſe of demurrer. | objection, 


| even on 2 
ſpecial demurter. Crawford v. Whittal, Dougl. 4. n. 


If there are ſeyeral executors named, one cannot ſue alone, 4 Term 
uti! the others have releaſed. ] | Rep. 565 


iP) Of Actions and Remedies avainſt Executors av 
Adminiſtrators: And herein, | 


i, Upon what Contracts or Engagements of their Teſtators or 
Inteſtates Executors or Adminiſtrators are liable, 


Tis clearly agreed, that executors and adminiſtrators, ſtanding off. of 
in the place of thoſe they repreſent, ſhall be anſwerable for all 8 117. 
ir debts, (e) covenants, &c. as far as they have aſſets, and 8 .. 


: 87. 
at the teſtator's covenants ſhall extend to them, though not 


170 on. 223. 
c expreſsly mentioned. Yelv. 103. 


3 85 5 3 ; (e) But it is 
that the teſtator cannot bind his executor where he is not bound himſelf 3 as if he covenants that 
— xecuttor ſhall pay 10 J., no action lies for this. Cro. Eliz. 232. Scd Ji. ——— If a father articles 
| ln J. S. ICO0 /, to build an houſe on lands of which he is feiſed in fee, and dies before the houſe 
nuit, the heir may compel F. S. to build the houſe, and the father's executor to pay for it. 2 Vern. 
133 and Holt. (4) That in every caſe where the teſtator is bound by covenant, the executcr 
4 bound by It if it be not determined by his death. 48 E. 3. 2. Bro. Covenant, 12. Cro. 
Ra and Dyer, 14. pl. 69. Same rule, and what ſhall be a determination, vide And. 12. 
Th 2 Moor, 74. pl. 203. Bendl. 150, Dyer, 267. Cro. Eliz. 157. Lit. Rep. 334. — But 
2 hs performed by the tefater in perſon, the executor cannot perform it. Cro. EI z. 553. 
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Bro. Cove- And therefore where a man covenanted that A. ſhould ſerye 


nant, 12+ B. as an apprentice for ſeven years, and died, it was holden, ” 
that if A. departs within the term, a writ of covenant lies againſt oY 
the executor of the covenantor without naming. a 
Sid. 216. If a man be bound to inſtruct an apprentice in a trade for g 
wade 707 ſeven years, and the maſter die, the condition is diſpenſed will, * 
177. S. C. for it is perſonal; but if he were likewiſe bound to find him * 
with meat, drink, cloaths, and lodging, this the executors are ir mn 
obliged to perform. | 5 
Carth. 519. If A. leaſes to B., and B. covenants to repair, Qc., and he i 
3 and aſſigns to F. S., who dies inteſtate; the premiſes being out of 
Sale. 309. repair, the leſſor may bring covenant againſt his adminiſtrator az . 
pl. 13. 316. aſſignee, and declare, that he made a leaſe to B., &c. cujus flatu 1 
S. C. Td. & reſduum termini annorum, c., devenit, Qc., per aſſignationem all 
Raym. 553- 2 all C 
to the adminiſtrator. | . 
8 The executor of a leſſee for years muſt pay the rent reſerved, er 
Exec. 110. though the rent be of greater value than the land. . 
Salk. 297. pl. 6. | ; 5 | | | diſc] 
Roll. abr. And if an action of debt be brought againſt an executor for * 
603. Cro. the arrearages of a rent reſerved upon a leaſe for years, and 0 
Eliz. 711. X N : . * 
Moor, 566. (a) incurred after the death of the teſtator, the writ (5) ſhall be bath ; 
Brounl. 56. in the debet and detinet (c), becauſe the executor is charged of his "th 
as. Jt own poſſeſſion. | 
411. 546. 5 U 
Bulſt. 23. 2 Brownl, 206. Cro. Car. 225. Allen, 34. Mod. 186. 2 Brownl. 202. Palm. 116. 
S. P. (a) Where part incurred in the time of the teſtator, and part after his death, his executor my mri 
be charged in the detinet for the whole. Allen, 76. Stil. 118. (6) He may be charged in the deri hold; 
only, but then he ſhall anſwer only out of the teſtator's eſtate. Allen, 42. S. C. Styl. 79. lem be 0 
127. S. P. adjudged. (c) For though they have the land as executors, yet nothing ſhal} be employed to * l 
the execution of the will, but ſuch profits only as are above that which is to make the rent; and ther- tor | 
fore, ſo much of the profits as is to make or anſwer the rent they ſhall take to their own uſe, and they dene! 
ſhall be charged for it in the debet and detinet. Poph. 120. 5 Co. 31. Cro. Eliz. 712. And it the 
land be not worth more than the rent, it is a good piea to ſuch action in the debet and detinet; for in By 
ſuch caſe he is to be charged in the de: inet only. Vent. 171. per Curiam; and for this vide Palm. 118. . 
Sid. 266. Mod. 18 5.— But where they are to be charged upon a leaſe made to the teſtator, and ber wer 
not the pronts of the leaſe to anſwer it, they cught to be charged in the de:inet only; as where debt wee 
is brought againſt an executor of a leſſee for rent incurred after aſſignment of the term. Poph. 170. not e: 
Sid. 265. S. C. Lev. 127. 3 Mod. 327. So, if brought againſt him after waver of the term. Le 2 
127. & vide Allen, 43. orm 
. . : | p decau 
Salk. 297. But though he is to be charged in the debet and detinet, yet I befor 
> gp the executor may plead that he has not aſſets, and that the land 
Exec. 119. is of leis value than the rent, and demand judgment, if he 
ought not to be charged in the detinet only; but ſo long K 80, 
he hath aſſets he cannot wave the term, or ſay that it is of les dat! 
value than the rent; but after he hath diſcharged himſelf of the 24 8 
aſſets, he may wave the poſſeſſion by giving notice to the . c..;. 
verſioner. „. 
8 Co. 159. Alfo, in all actions againſt executors and adminiſtrators, ue v 
7 . Charge muſt be in the 4 detinet only; for they are only chatge- Alf 
hath been Able in reſpect of the Mets. | a: wo: 
holden, that if debt be brought aga'nft an adminiſtrator in the deber and detinet, for rent due before 3 33 
time, where it hould be only in the dtriret, that this is aided after verdict, by 16 & 17 Cu. 2. 0 . 
Sid. 379. Si 
; c wo | donc 
Roll. Abr. But if an executor obliges himſelf to pay a debt due by cor 
weak 15 


s. tract by the teſtator; in debt upon this obligation, the writ * 


vet; for in 
palm. 118. 
7 and have 
where dedt 
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de in the debet and detinet, becauſe the obligation makes it his 
own debt. | 8 

So, after (a) judgment againſt an executor, one may in a new Sid. 398. 
action of debt in the debet and devinet ſuggeſt a devaſiavit, and (2) That it 
' : ] ; — 0 muſt be after 
thereby charge him de bonis propriis. | 
againſt him, vide Roll. Abr. 603. 5 Co. 32. 2 Lev. 145» 1 Vent. 315. 327. Sid. 63. * * See 
1 S2und. 217. Carth. 2. 2 Lev. 161. 209. Upon a judgment againſt huſband. and wife executrix, 


if the ſurvives, debt does not lie ſuggeſting a devaſtavit by the huſband ; for though chargeable for the 


wating by the huſband, ſhe ſhall not be charged de bonis propriis for colts recovered againſt the huſbands 
R. 2 Lev. 161. a 


2. Of Perſonal Torts, which are ſaid to die with the Party. 


The taking up of an executorſhip is an engagement to anſwer Plow. 181. 
al debts of the deceaſed, and all undertakings that create a debt, Off. of 
a3 far as there are aſſets; but doth not embark executor in the n 
perſonal (6) truſts of the deceaſed; nor is he obliged to anſwer for reaſon, it 


his ſeveral injuries; for none can tell how they might have been 3 
diſcharged or anſwered by the teſtator himſelf. | A 


chzrgeabie in account, becauſe not ſuppoſed to be conuſant enough in the particular dealings of their 
tettꝛtor, wide tit. Account. Hence alſo it hath been holden, that if A. bails goods to B. to which C. 
tun a tight, and B. dies, that the executors of B. muſt deliver theſe goods to C., and are no ways ac- 
countabic for them to A., for they came to the poſſeſſion by the law; and therefore muſt only deliver 


dem to thofe perſons in whom the law hath eſtablithed the property. Roll. Abr. 607. 


Hence it hath been eſtabliſhed as a maxim, that act io perſonalis Roll. Abr. 
mritur cum perſona; and on this foundation it was formerly 2½ 25. 


bolden, that there was no remedy for the recovery of debt due 288 — 
by ſimple contract by the teſtator, eſpecially by action of debt; Cro. Eliz. 


tor herein the teſtator might have waged his law, of which ee no 
benefit his executor is deprived. 182. Leon. 155. Golddb. 106. Moor, 366. Poph. 31. 


But it is now agreed, that an (c) action lies againſt executors, 9 Co. $7. 


where there is a duty as well as a wrong; and that they are — 
miwerable in thoſe perſonal actions which ariſe ex cantractu, and 293. : 
dot ex maleficio; for that every contract implies a promiſe to per- Vaugh. 101. 


form it, in which the teſtator himſelf could not wage his law, ( That 


| R although 

cauſe he could not make oath that he had diſcharged the duty debt ” 4 

before the quantum had been aſcertained by a jury. ſimple can- 
tract cannot 


be recovered againft an executor by action of debt, yet it may by aſſumpſit. Lev. 200, 201. 


So, where in caſe againſt an executor the plaintiff declared, Hob. 216. 
dat he proſecuted an attachment of privilege againſt the teſtator; TY and 
nd that the teſtator, in conſideration that he would forbear any DIY 
urther proceedings, promiſed to pay him 50/.; it was holden, 
tat the action lay againſt the executor, this being ſuch a con- 

r:t as bound the teſtator himſelf. 
Alſo, it hath been reſolved, that there is no difference between Cro. Jae. 
t promiſe to pay a debt certain, and a promiſe to do a collateral 3 
Xt, which is incertain, and reſts only in damages, as a promiſe Js 2 
2 tive ſuch a fortune with his daughter, to deliver up ſuch Fawcett and 
dend, Sc., and that wherever in thoſe caſes the teſtator him- Sa. 
= 15 Lable to an action, his executors ſhall be liable alſo. Cro. Jac. 
: | 662 S. C. Roll. Rep. 266. Sander and Eſterlie, S. P. 
Vor. III. H 80, 
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' Raym.gg, S0, where a prohibition was prayed, becauſe a parſon libelled 


— in the ſpiritual court for tithes, ſubtracted (a) by the teſtator, 


Sid. 13. againſt an executor, upon this ground, that it was a perſonal 
and Keb. tort, that died with the perſon ; at leaſt that the penalty given 


1 ogg by the ſtatute ſhould not be recovered after the party's death who 


S. P. offended; the court denied the prohibition, and held, that the 
(a) So, rule, that guod oritur ex delicto & non ex contradtu ſhould not charge 
Area, the exccutor, did not extend to the caſe of tithes. 

tor to his ſon brought debt for tithes, and it was moved in arref of judgment, that this action being 
given for the contempt and wrong done to the inteſtate, does not lie for the adminiſtrator ; the intent 
of the ſtatute 2 & 3 E. 6. c. 13. being to give remedy only to the party grieved ; but it was. reſolved, 
that it lay for the adminiſtrator of the party grieved, that here was a duty as well as a wrong Vent. zo. 
Sir William Moreton and Hopkins. 2 Keb. 502. S. C. Sid. 407. S. C. in which laſt book it is 
ſaid, that it will not lie againſt the executor of him who did the wrong; but gz. and vide Yelv, 64, 
2 Inſt. 650. Roll. Abr. 912. |; 


File tit. Trover lies againſt executors, for this action is not merely ex 
Ow * maleficio, which dies with the perſon, but here there is ſuppoſed 
[Trover will an intention in the teſtator to reſtore the goods to the right 
not lie owner, for the law will not preſume an intention of injury in any 
_— perſon ; and therefore the maleficium is in the executors, in not 
* erben making reſtitution accordingly. 


by the teſtator, in reſpect of the form of the plea. Hambly v. Trott, Cowp. 375.1] 


2 Mod. 403 And though the rule at common, law, that a perſonal action 


3 dies with the perſon, hath been conſtrued equally to extend to 
6 Mod. 125. wrongs and injuries done by or to the teſtator; ſuch as affaults 


2Ld. Raym. and batteries, breaches of truſt, &c.; yet it ſeems, that an exe- | 


76, 13. cutor in ſome caſes may within the equity of 4 E. 3. cap. J. « 
pl. 2. bonis aſportatis in vita teſtatoris, maintain an action for an injury 
Vent. 30. done to his teſtator ; whereas, if it had been done by the teſtator, 
12 Mod. 51. it would have come within the rule of aio perſonalts moritur cun 


565. Ld, perſond, | 
Raym. 40. 437. 973+ Gilb. Eq. Rep. 190. Stra. 60. 576. 


Jon. 173. And therefore, it hath been holden, that if a ſheriff ſuffers 


Poph. 189. : . . 
Lads rh. perſon in his cuſtody on meſne proceſs to eſcape, the execu 


Noy, 87, tor of the party, at whoſe ſuit he was in cuſtody, may maintain 
Maſon v. an action againſt him; becauſe the body of the priſoner being a 


3 £19. pledge for the debt, the executor might be otherwiſe without anf 


8. P. Kol. remedy, which is an injury to the goods, and not to the perſon 
Adr 921. of the teſtator (ö): but in this caſe, if the ſheriff died, the patty 


» P. 


1 126. Could have no remedy againſt his executor, | 


S. P. and the ſame diverſity. (5) So, an executor may charge another executor for a devaſtavit, to tht 
injury of his teſtator ; but at common law, the executor of an executor was not liable for a devaſtavit of 
the firſt executor» Salk. 314. pl. 22. 2 Ld, Raym. 971. 1502. [See infra, Div. 3-] 


4 Mod. 403. So, where to a fieri facias the ſheriff made a falſe return, af: 
Willaws that he levied only ſo much, when in truth he had actually levied 
v. Caiey, : f 0 for this 
Satk. 12, more; and the executor of the party brought an action for 

pl. 2. S. C. falſe return; it was adjudged, that it lay; for this was not 


adj udged. ini 5 
rer bo k. properly an injury done to the perſon of the teſtator, for the 


vying the moritur cum perſond, but it was an injury to his eſtate. 
: gouds a fight was veſted in the teſtator. Cro. Car. 297, S. P. but no reſolution, 


led 
(tor, 
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[Actions ſurvive againſt an executor, or die with the perſon, comp. 375. 
either on account of the cauſe of action, or on account of the form of Aan 
action. As to the former, where the cauſe of action is money ga 5 ” 
due, or a contract to be performed, gain or acquiſition of the 
teſtator, by the work and labour, or property of another, or a 
promiſe of the teſtator, expreſs or implied; where theſe are the 
cauſes of aCtion, the aQtion ſurvives againſt the executor. But 
where the cauſe of action is a tort, or ariſeth ex delicto, ſuppoſed 
to be by force and againſt the king's peace, there the action dies 


ſolved, as battery, falſe impriſonment, treſpaſs, words, nuiſance, obſtruct- 
nt. 30, ing lights, diverting a water-courſe, eſcape againſt the ſheriff, and 
wile | many other cauſes of the like kind.—As to the latter—in ſome 
''* WT :tions the defendant could have waged his law; and therefore, 
dra no action in that form lies againſt an executor. But now, other 
Mg actions are ſubſtituted in their room upon the very ſame cauſe, 
12 * which do ſurvive and he againſt the executor. No aCtion where 
| 5 in form the declaration muſt be quare vi et armis, et contra pacem, 
e. or where the plea muſt be that 2% teffator was not guilty, can lie 
againſt the executor. Upon the face of the record the action 
ariſeth ex delicto; and all private criminal injuries or wrongs, as 
well as all publick crimes, are buried with the offender. ] 
action | 
end to 3. Of Remedies againſt Executors or Adminiſtrators of 
aſſaults Executors. 
mn exe- | | - | f 
b. 7. de It ſeems agreed, that executors or adminiſtrators of executors Roll. Abr. i 
injury or adminiſtrators were not at (a) common law liable to the de- * ir 
eſtator, uiſtavits of thoſe they repreſented, becauſe. they could not be 13 E | 
tur cum ſuppoſed to know how their teſtators or inteſtates had diſpoſed of 462. 530. R 
the goods; and therefore this was eſteemed actio perſenalis gue args = | 
noritur cum perſond. ; Chancery | 
ſuch executors and adminiſtrators were made liable as far as they had aſſets. 2 Mod. 293. Chan. Ca. i 
T ſuffers 302. 2 Chan. Ca. 217. 2 Stra. 716.— And that in equity creditors and legatees may follow the | 
2 - CXECU- iets into whoſe hands ſoever they come. Chan. Ca. 57. 2 Vern, 75. | 1 
maintain 3 a : h b- 
being 3 But it being found very inconvenient, that where an executor 1 
out any d fin tort died, there could be no remedy at law againſt his exe- i 
e perſon cutors or adminiſtrators or that where a lawful executor made 
the part a alteration of the goods of the teſtator, and died, that creditors 
| to the firſt teſtator ſhould be diſappointed of their debts, though 
favit, to tht uch executor left ſufficient aſſets ; ; | 
devaſtavii 0 Therefore by the act of 30 Car. 2. c. J. © Creditors were enabled 


to recover their debts of the executors and adminiſtrators of 
© executors in their own wrong z” and this act by the 4 & 5 
turn, * M. cap. 24. is made perpetual; and alſo by the faid laſt 
ally 1 mentioned act, reciting, “ That it had been doubted, whether 
n for 10 * the 30 Car. 2. extended to any executor or executors, ad mi- 
Was * niſtrator or adminiſtrators of any executor or adminiſtrator of 
, for | l right, who, for want of privity in law, were not before an- 
: werable it is enacted and declared, that all and every the 

executor and executors, adminiſtrator or adminiſtrators of ſuch 


2 | 46 executor 


LAian 
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* And upon © executor or adminiſtrator of right, who ſhall waſte or convert 


tis ftatots 4 to his own uſe. goods, chattels, or eſtate of his teſtator or in- 
the executor 


or ad mini. „ teſtate, ſhall from thenceforth be liable and chargeable in the 


trator ofa „ ſame manner as his or their teſtator or inteſtate ſhould or. 


rightfulex> cc might have been *.” | 
ecutor or 

admiſtrator, ſhall be charged upon a devaſtavit of the teſtator or inteſtate, for the word { adminiſtrator } 
comprehends him. R. 3 Mod. 113. [But in the caſe of Hammond v. Gatliffe, Andr. 252., the 
court Rrongly inclined to think, that an executor de fon tort is not liable for a devaſiavit committed by 
the firſt cxeculor de ſon tet, either at the common law, or by theſe ſtatutes. ] | 


4. Where Executors and Adminiſtrators ſhall be excuſed from 


Colts, 
Oro. Tac, Executors and adminiſtrators, when plaintiffs, pay no coſts; 
oY 1 for they ſuc in auter dreit, and are but truſtees for the creditors, 
IV. 108. 


N. Pendl. and are not preſumed to be ſufficiently conuzant in the perſonal 
19. pl. 28. contracts of thoſe they repreſent ; and therefore are not compre- 
ee 25 hended within the ſtatutes 23 H. 8. cap. 15. 4 Fac. 1. cap. 3. or 
Hut. 66. 8 & 9 I. & M. cap. 10. which give defendants coſts. 


79. Cro, Eliz. 69. 503. Cro. Car. 289. Winch. 10. 70. Roll. Rep. 63. Sav. 133. Carth. 281. 
4 Mod. 244. 3 Lev. 375. Skin. 400. pl. 34. 


Savil. 124. But if executors or adminiſtrators bring an action in their own 
8 right, as for a converſion or treſpaſs in their own time, they ſhall 
Latch, 220, Pay colts, although they name themſelves executors, for this is 


44 gt but {urpluſage. | 

187 . + WY 98. 118. But for this, and where the action ſhall be ſaid to be in their own right, wig 

tit. Ce, letter (E). 5 

Plow 183. So, an exccutor defendant ſhall pay coſts in all caſes, and the 

1 judgment is de Bonis teſtatoris, fi, Sc., & ft non, tunc de bonis pre- 

ie £7.29 I > 

©: _ priis; alſo when he is defendant, and there is judgment for him, 

Hurt. 69. he ſhall have his colts, 

Trin.64m. A judgment was had againſt an adminiſtrator for coſts de bonis 

5 propriis, and error brought that it ought to have been de bonis 1. 

and Wet. Zatoris, & fe nulla bona, then de bonis proprits : this was agreed to 

brock. be error; but whether this judgment for the coſts might not be 
reverſed without affecting the principal judgment was the quel- 
tion, they being diſtinct judgments; and it was holden by Halt, 
Chief Juſtice, that if judgment be given for recovery of dower 
and meſne profits and damages, it may be reverſed for the one, 
and ſtand for the other; and he took this difference; if one part 
of the judgment be warranted by act of parliament, and the 
other by common law, this may be reverſed for part, and ſtand 
ſor the other, but if all be at common law, it muſt ſtand or be 
reverſed in all; and in this caſe the judgment for the coſts was 
reverſed, and the principal judgment athrmed. 

2 Salk. 506. [In an action by an executor or adminiſtrator, the plaintiff not 

1 Sit. 7% heing liable to coſts, the defendant was not allowed formerly to 
bring money into court; but now it is otherwiſe, and the effect 
of o rule will be not to make the plaintiff pay, but only loſe l 
coſts.) | 
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Extinguiſhment, 


5. Executors and Adminiſtrators excuſed from putting in Special 
„ Bail. 


Executors and adminiſtrators are not to be holden to (a) ſpecial Cro. Jac. 


bail; for the demand is not on the perſons, but on the aſſets of 35% 


Yelv. 53. 

Cro. Car. 59. 
Lit. Rep. 2. 
| (a) Altho' 

an attorney be plaintiff, and it was pretended he was entitled to have ſpecial bail by his privilege. Sid. 6 3. 
bo, though the cauſe is removed from an inferior court to a ſuperior ; for this would encourage plain- 
tf. to commence their actions againſt executors in ſuch inferior courts. 2 Lev. 204. Sid. 418. Lev. 
245. 268, 2 Jon. 82, Salk. 98. pl. 4. ; but Lit. Rep. 8 1. cont. 


the deceaſed; and it would be unreaſonable to ſubject their per- 
ſons to an execution for the debt of another. 


Hence it hath heen holden, that if there be a judgment againſt Cro. Jac. 


an executor for the debt de bonis teftatoris, and for the damages 3 


only de bans propriis, he may bring error, and have a ſuperſedeas, 
without giving ſureties, according to 3 Fac. 1. cap. 8.; for though 
the words of the ſtatute are general, yet it muſt be intended 
where judgment 1s againſt the defendant himſelf upon his own 
bond, or where the judgment is general againſt executors ; for it 


would be unreaſonable they ſhould find ſureties to pay the whole ? 


out of their own eſtate. 

But upon a dewvaſtavit executors ſhall be holden to ſpecial bail; 
and herein the difference 1s, that upon a bare ſuggeſtion of a de- 
v9/avit, an executor ſhall not be holden to ſpecial bail; but where 
upon a judgment againſt him execution is taken out, and the 
lherif returns a devaſiavit, upon an action of debt upon this 
judgment the executor ſhall be holden to ſpecial bail. | 

[Where an executor hath perſonally promiſed to pay a debt 


or legacy, it ſeems, that he may be holden to bail on ſuch pro- 
miſe, ] | 


Extinguiſhment, 


HEREVER a right, title, or intereſt is deſtroyed or 

taken away by the act of God, operation of law, or 
it of the party, this in many books is called an extinguiſh- 
ment. 
But as it is a word of a large fignification, aud relative to 
baer things elſewhere treated of, I ſhall here only conſider it 
iefly as it regards the following matters, to which it ſeems to 
* moſt frequently applied. | | 
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(A) Of the Extinguiſhment of Rents. 
(B) Of the Extinguiſhment of Copyholds. 
(C) Of the Extinguiſhment of Common. 
(D) Of the Extinguiſhment of Debts _ 


(A) Of the Extinguiſhment of Rents. 


Pollexf 142. JF a leſſor purchaſes the tenancy from his lefſee, the leſſor can. 
(a) That not have both the rent and the land ; nor can the tenant be 
the rent in . . | . 
this caſe is under any obligation to pay the rent, when the land, which was 
extinguiſh= the conſideration thereof, is reſumed by the leſſor into his own 
ed. Vet. hands; and this reſumption or purchaſe of the tenancy makes 
onthe What is (a) properly called an extinguiſhment of the rent; that is, 
granted to the rent can never become due or payable by the tenant, by 
_ = by virtue of the donation which created the tenancy, when the land 
and A. dies, or tenancy is conveyed to the leſſor, in as abſolute a manner as 


living B., he was ſeiſed of the rent. 

the rent is | 
determined upon the death of A. equally as if granted ta him for his own life: and in this caſe the rent 
is faid more properly to be derermin:d than extinguiſhed. Vaugh. 199.—80, when either the rent or 
land are ſo conveyed, not abſolutely or finally, but for a certain time, after which the rent will be again 
revived; this is properly called a ſu/penfion of the rent. Vaugh. 199. 


Bro. Fxtin- But if the conveyance to the leſſor was not abſolute, but upon 
beben condition; or if it were only of a particular eſtate, of ſhorter dura 
296 — tion than the eſtate which the leſſor had in the rent; in theſe 
Foliexf.142. caſes, though there be an union of the tenancy and the rent in 
the ſame hand, yet becauſe that union is but temporary, for 
upon the performance of the condition, or determination of the 
particular eſtate, the tenant is reſtored to the enjoyment of the 
land, and conſequently the obligation to pay the rent revives; 
therefore the rent in ſuch caſe is only /uſpended, and not er- 
tinguithed. 
2 Roll. Abr. Alſo, if the lands demiſed be evicted from the tenant, or reco- 
#9 8. vered by a title paramount, the leſſee is diſcharged from the pay- 
Cra. Eliz. ment of the rent from the time of ſuch eviction ; and this is allo 
47- Co. called an extinguiſhment of the rent. But notwithſtanding ſuch 
67 Hb recovery or eviction, the tenant (5) ſhall pay the rent which be. 
the leaſe was Came due (c) before the recovery; becauſe the enjoyment of the 
made by land being the conſideration for which the tenant was obliged to 
3 lor pay the rent, ſo long as the conſideration continued, the obliga- 
e tion muſt be in force; there being the ſame reaſon that the tenant 
ander the ſhould pay the rent for part of the time contracted for, as fot 


fancrion the whole term, if he had enjoyed the land ſo long. 


a gal con- 


tract, and the peaceable enjoyment of the land during the time he held it, was a ſufficient obligation en 


dim to pay the rent. 2 Roll. Abr. 429. Hob. 6. (e) But if the tenant be ouſted by a title e 
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mount, before the day appointed for the payment of the rent, ſuch eviction entirely diſcharges the tenant 
from the payment of any part of the rent. 10 Co. 128. a.“ But if the perſona having title, re- 
covers in ejectment againſt the tenant, and lays his demiſe far enough back to include the time the 
tenant held, the tenant will be anſwerable to the perſon ſo recording for the meſne profits. 


For the ſame reaſon, if part only of the land letten be evicted 10 Co. 128. 
from the the tenant, ſuch eviction is a diſcharge of the rent in Ron. Abr. 
proportion to the value of the land evicted. | Dae, 56. 

If a man who hath a rent-ſervice purchaſes part of the land Lic. F 222. 
out of which the rent iſſues, the rent-ſervice is not extinguiſhed, 
but ſhall be apportioned according to the value of the land; 
ſo that ſuch purchaſe is a diſcharge to the tenant for fo much of 
the rent only as the value of the land purchaſed amounts unto. 

But if a man has a rent-charge, and purchaſes part of the Lit. & 222, 
land out of which the rent iſſues, the whole rent is extinguiſhed, 223. 
and conſequently the tenant diſcharged from the payment of it. 

But in this caſe, if the grantor by deed reciting the purchaſe co. Lit. 145. 
nad granted that the grantee ſhould diſtrain for the ſame rent 
in the reſidue of the land, the whole rent-charge had been pre- 
ſerved ; becauſe ſuch power of diſtreſs had amounted to a new 
grant. . : 

But the law has carried this notion of extinguiſhment only to Lit. & 224. 
ſuch caſes where the grantee of the rent wilfully by his own act Co. Lit. 
prevents the operation of the grant according to the original in- Radi. Abr. 
tention thereof; for if part of the land deſcends to the grantee of 236. 
the rent-charge, the rent ſhall be apportioned according to the 

value of the land; for the grantee in this caſe is perfectly paſſive, 

and concurs not by an act of his to defeat the intention of the 

grant; and therefore it would be unreaſonable and ſevere, that 

he ſhould be puniſhed without his default, or concurring in thar 

act which extinguiſhes the rent. | 

Hence likewiſe it is, that if a man grants a rent-charge out of Co. Lit. 
two acres, and afterwards the grantee recovereth one acre by 148. b. 
title paramount the grant, the whole rent ſhall not be extin- 
puiſned, becauſe the law, that gives the remedy for the recovery 
of a man's right, will not prevent the proſecution of ſuch right, 
by depriving the proſecutor of a greater profit than the thing re- 
covered may amount to; but in this caſe there ſhall be no appor- 
tonment, but the grantee ſhall have the whole rent after he has 
recovered the one acre; becauſe by the grant each acre is charged 
with the whole rent ; and upon the recovery it appears, that the 
grantor had no intereſt in one acre, and conſequently could not 
charge it; and therefore the grant being to be taken moſt ſtrongly 
aganit him, the whole rent ſhall continue after the recovery, be- 
cauſe the grant was originally for ſo much, and therefore ſhall 
iſue out of that land which he had power to charge; whereas in : 
the former caſe the grantor had, at the time of the grant, power 
to charge all the land; and therefore when part of the land, ſub- 
ect to ſuch charge, comes to the grantee by act of law, it is 
rcaſonable at leaſt that the charge ſhould be apportioned. 

Alſo, a rent-charge may in ſome caſes be apportioned by the Co. Lit. 
at of the party; as if the grantee releaſes part of his rent to the 148 + 
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tenant of the land, ſuch releaſe does not extinguiſh the whole 


rent: fo, if the grantee gives part of it to a ſtranger, and the 
tenant attorns, ſuch grant ſhall not extinguiſh the reſidue, which 
the grantee never parted with, becauſe ſuch releaſe or diſpoſition 
makes no alteration in the original grant, nor defeats the inten- 
tion of it, as the purchaſe of part of the land does, for the whole 
rent is {till iſſuable out of the whole land according to the ori- 
ginal intention of the grant. | 

Here alſo, as to the appointment of a rent-ſervice by the pur. 
chaſe of the leſſor of part of the tenancy, we mult diſtinguiſh be- 
tween ſervices diviſible in their own nature, as a rent, and fuch 
as are indiviſible, as a horſe, a hawk, Sc. For in the laſt caſe, 
if the lord purchaſe part of the tenancy, there can be no appor- 
tionment of the ſervice from the nature of the thing; and there. 
fore ſuch ſervice is extinct, and the tenant diſcharged from the 
payment of it; for the whole tenancy being equally chargeable 
with the payment of ſuch ſervice, the lord by his own act ſhall 
not diſcharge part, and throw the whole burthen upon the reſi- 
due, for his own private benefit and advantage. 5 

But if ſuch entire ſervices were for the benefit of the publick, 
as knight - ſervice and caſtle-guard, for the defence of the realm, 
or for the adminiſtration of juſtice; or if ſuch entire ſervice 
were a work of charity or piety; in all ſuch caſes the tenant is 
ſtill chargeable with the whole ſervice; for there can be no ap- 
portionment, becauſe the thing in its nature is indiviſible; and 
the whole ſhall not be extinguiſhed, becauſe the publick has an 
intereſt in ſuch ſervices, and therefore ſhall not be prejudiced by 
the private tranfactions of the parties. | 

So, where the tenure is by a ſervice in its nature indiviſible, 
as by a horſe, or a hawk, &c., which are only for the private 
benefit or pleaſure of the lord; yet if part of the tenancy comes 
to the lord by deſcent, the ſervice is not extinguiſhed z becauſe 
here is no confent or concurrence of the lord to the diviſion. 

It was formerly doubted, whether a rent-ſervice incident to 2 
reverſion could be apportioned, or was not utterly extinguiſhed 
by a grant of part of the reverſion ; for ſince the reverſion and 
rent incident thereto were entire in their creation, it was thought 


to it may be divided too, becauſe that being made in retribution 
for the land, ought from the nature of it, to be paid to thoſe 
who are to have the land upon the expiration of the leaſe; and 
hence it is that the rent paſſes incidently with the reverſion, with- 
out any expreſs mention of it in the grant: beſides, the tenant 
has really no prejudice from ſuch grant, becauſe it is in bis 
power, and it is his duty to prevent the ſeveral ſuits and diſtreſes 
by a punctaal payment of the rent; and therefore he ought not 
to complain of a miſchief which he wilfully brings upon himſelf 
beſides that, (o) formerly ſuch grants could not take effect * 
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out the attornment and conſent of the tenant 3 but on the other 
hand it would be extremely prejudicial, if upon ſuch grants the 
rent ſhould not be apportioned, becauſe then the lord could not 
out of his eſtate make a proviſion for his younger children, or 
anſwer the contingencies of his family which are in view. 

If leſſee for life or years ſurrender part, or if he commit a for- 
feirure of part by making a feoffment, or doing waſte, there can 
be no colour to conſtrue theſe acts an extinguiſhment of the 
whole rent; but in theſe caſes the rent ſhall be apportioned, be- 
cauſe the rent 1s a retribution for the land, and therefore muſt 
neceſſarily ceaſe according to the proportion of the land reſumed 
by the leflor 3 for it were abſurd, that the leflor ſhould have both 
the land and retribution for it; but the whole rent is not ex- 
tinguiſhed, becauſe from the nature of the contract the rent is to 
be paid in conſideration of the enjoyment of the land, and there- 
fore the tenant ſhall be obliged to pay the rent in proportion to 
the land which he enjoys: ſo, if the leſſor grant the reverſion of 
part to the leſſee, the rent ſhall be apportioned. 

There ſeems to have been variety of opinions, whether the 
leſſor's entering wrongfully into part of the lands demiſed did not 
ſulpend the whole rent during ſuch tortious entry, or whether 
tue rent ought not to be apportioned ; and it is now ſettled, that 
ſuch tortious entry ſuſpends the whole rent; for if any apportion- 
ment were allowed in this caſe, it would be in the power of the 
lord or leſſor to reſume any part of the land againſt his own en- 
gagement and contract, and fo, by taking that which lies moſt 
commodiouſly for the tenant, render the remainder in effect 
ulcleſs, or put him to the expence to reſtore himſelf to ſuch part 
by courſe of law; and therefore to prevent theſe inconveniencies, 
and that no man may be encouraged to injure or diſturb his 
tenant, whom he ought to protect and defend, it hath been re- 
lolved, that ſuch diſſeiſin or tortious entry ſuſpends the whole 
rent, and that the tenant or leſſee is diſcharged from the payment 
0! any part of it till he is reſtored to the whole poſſeſſion. 


(B) Of the Extinguiſhment of Copyholds. 


A® to the extinguiſhment of copyholds it is laid down as a ge- 

neral rule, that any act of the copyholder's, which denotes 
4s intention to hold no longer of his lord, and amounts to a de- 
termination of his will, is an extinguiſhment of his copyhold. 


As (a) if a copyholder in fee accepts a leaſe for years of the 
0 lame land from the lord, this determines his copyhold eſtate; 
er (c) if the lord leaſes the copyhold to another, and the copy- 


2 accepts an aſſignment from the leſſee, his copyhold is 

Itinct. ; 

ny for years of the manor, that is only a ſuſpenſion of his copyhold during the term. 

100. 3 1. it is 

Cc. 17. Leon. 70. And. 191. Goulſ. 34. Roll. Abr. 510. 8. C. 8 
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184. 

2 Co. 16. b. 
Godb. 11. 
101. 

(6) But if 
he takes a 


” Cro. Jac. 84. 
- 70,—Put in other books it is ſaid to be extinguiſhed, as in Cro. Eliz. 7., Moor, 185. And in 
laid, that the leſſee may in this caſe re-grant the copyhold again to whom he pleaſes, 
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(a) Hut. 65. So, (a) if a copyholder bargains and ſells his copyhold to the 
2 41. leſſee for years of the manor, his copyhold is thereby extin- 
(5) Godb. Suiſhed, or (5) if he joins with his lord in a feoffment of the 
11. manor, his copyhold is thereby extinct; for theſe are acts which 
| denote his intention to hold no longer by copy. | 
And. 199. So, if a copyholder accepts to hold of his lord, ” bill under 
Latch. 213» the lord's hand, this determines his copyhold : ſo, it he accepts 
an eſtate for life by parol, if there be livery, this 1s an extinguiſh. 
ment; otherwiſe not ; for without livery nothing but an eſtate at 
will paſſes, which cannot merge or extinguiſh an eſtate at will, 
Cro. Ez. If one ſeiſed of a manor in right of his wife lets lands by in. 
45%. ie denture for years; this doth not deſtroy the cuſtom as to the 
a4 f wife; for (c) after the death of her huſband ſhe may demiſe it 
Intermarſies again by copy. oy = | 
Wl e | 


feme ſeignioreſs; this is no extingyiſhment, but only a ſuſpenſion. Sav. 66. Co. Copyholder, 17:, 
So, if the copyholder hath the manor in execution. Co. Copyholder, 172. 


2 Sid. 32. So, if a copyhold is in the hands of a ſubject, who after 
- ot 34* becomes king, the copyhold is extinct, for it is below the majeſty 

ro. Eliz. be : . 2 c 
252. ad- Of a king to perform Tuch ſervile ſervices; yet after his de- 
jadged ; and ceaſe the next that hath right ſhall be admitted, and the tenure 


vide 2 


IS n. revived. 
4 Co. 26. b. Cro. Eliz. 103. 


(C) Of che Extinguiſhment of Common. 


co. Lit. 122. FF a commoner, who hath common appurtenant, purchaſes part 
a 5 =* of the land in which he hath ſuch common, this is an ex- 
78. : i : 

Owen, 122. tinguiſhment of the common; but if ſuch purchaſe had been 
4 Co. 37. made by one who had common appendant, this being of com- 
- mon right muſt be apportioned: alſo, both common appendant 
and appurtenant ſhall be apportioned by alienation of part of the 

land to which the common is appendant or appurtenant. 
But for this A releaſe of common in one acre is an extinguiſhment of the 


4 Co. 37. 
8 Co. 136. whole common. 


Shew. 350. 4 Mod. 365. and vide title Common, letter (E). And where there may be relief in equity 
againſt an extinguiſhment. 2 Vern. 250, 


(D) Of the Extinguiſhment of Debts. 


13H.4.1. JT ſeems to be agreed as a general rule, that a creditor's accept 
_ or” ing a higher ſecurity than he had before, is an extinguiſhment 


604. of the firſt debt; as if a creditor by ſimple contract accepts an 
6 Co. 44. obligation, this extinguiſhes the ſimple contract debt. , 
Yelv. 38. So, if a man accepts a bond for a legacy, he cannot after ſue 


for his legacy in the ſpiritual court; for by the deed the legacy 1 
extinct, and it is become a mere debt at common law. | 
& Co. 44 b. So, if a bond creditor obtains judgment on the bond, or has 


judgment acknowledged to him, he cannot afterwards bring - 
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ation on the bond; for the debt is drowned in the judgment, 
which is a ſecurity of a higher nature than the bond. 


Cop 


But theſe caſes muſt be underſtood where the debtor himſelf 2 Leon. 110. 


enters into theſe ſecurities z and therefore, if a ſtranger give 
bond for a ſimple contract debt due by another, this does not ex- 
tinguiſh the ſimple contract debt; but if upon making the con- 
tract, a ſtranger gives bond for it, or being preſent, promiſes to 
give bond for it, and after does ſo, the debt by — contract 
js extinguiſhed, the obligation being made upon, or purſuant to 
the contract. : 
But the accepting of a ſecurity of an inferior nature is by no 
means an extinguiſhment of the firſt debt; as if a bond be given 
in ſatisfaction of a judgment. 8 


bond. 


Alſo, the 2 of a ſecurity of equal degree is no ex- 
tinguiſhment of the firſt debt; as where an obligee has a ſecond 
dond given to him; for one deed cannot determine the duty upon 
another. Lit. Rep. 58. Cro. Car. 86. [1 Ld, Raym. 680. 


Alſo, it is ſaid to have been adjudged, that if the condition of 
an obligation be to pay 10/, at a day, which is not oy at the 


| day, but after the day the obligee accepts a ſtatute-ſtaple from 


the obligor for .the ſame debt, in full ſatisfaCtion of the obliga- 
tion; yet this is not any ſatisfaction; for though the ſtatute be a 
matter of record and higher than the obligation, yet the obliga- 
tion remains in force, and the obligee hath his eleCtion to ſue the 
one or the other. | | 

If an infant becomes indebted for neceſſaries, and the party 
takes bond of the infant ; this ſhall not extinguiſh the ſimple con- 
tract; for the bond has no force. | 

Debts are alſo ſaid to be extinguiſhed where a creditor makes 
his debtor executor ; for in this caſe he cannot ſue himſelf ; but 
where notwithſtanding ſuch debts remain aſſets, vide tit. Execu- 
urs and Adminiſtrators, letter (A). 6 ; 

So, where the obligor marries the obligee, this is ſaid to be an 
extinguiſhment of the debt; for by the intermarriage they be- 
come one perſon, and cannot ſue each other; but for this vide 
lit. Baron and Feme, letter (E). | 


Oro. Jace 


649- 
Brownl. 29. 


Cro. Tac. 


645, 650, Like point adjudged, where it was pleaded, that an annuity was granted in diſcharge of _ 


Cro; Elis. 
304. 716. 
727. 
Brownl. 74. 
1 Burr. 9+] 


6 Co. 44. 
Braithet's 
caſe cited 

in Higgen's 
caſe. 

Roll. Abr, 
470. Cro. 
Car. 86. 

S. C. cited. 


Cro. Eliz. 
920. 


Hob. 10. 
Roll. Abr. ; 


920. 
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Co. Lit. 
368. b. 
10 Co. 
102. 4. 
1 Hawk. 


P., C. c. 58. 


Co. Lit. 368. 
10 Co. 102. 


2 Inſt. 209. 
Co. Lit. 368. 


85 KE 


Erxtortion. 


4 * XTORTION is ſaid by my Lord Coke to ſignify any oppref. 


fion by colour or pretence of right, and in this reſpec it is 

ſaid to be more heinous than robbery itſelf ; as alſo, that it is 
uſually attended with the aggravating fin of perjury. 
Cro. Car. 4.38. 448. | 

But in a ſtrict ſenſe it is defined, the taking of money by any 
officer, by colour of his office, either where none at all is due, or 
not ſo much is due, or where it is not yet due. 

By the common law, as alſo by the ſtatute of Wein. 1. cap. 26, 
it is declared and enacted to be extortion, for any ſheriff or 


other miniſter of the king, whoſe office anyways. concerns the 


(a) 43 E. 3. 
4+ b. 5+ a. 
2 Roll. Abr. 
226. 

(b) Moor, 
523. 

2 Inſt. 209. 
4 Init. 274. 
21 H. 7. 17. 
Co. Lit. 
368. 


21 H. 7. . 
2 Inſt. 176. 
210. 
Staund. 


P. Co 49» 


2 Inſt. 210. 
3 Inft. 149. 
Co. Lit. 368, 


Roll. Abr. 
16. Roll. 
Rep. 313 


Noy, 76. 


Jon. 65. 
Cro. Eliz. 


©54+ Moor, 468. Cro. Jac, 103. 2 Burr. 924. 1 Bl. Rep. 204. 


adminiſtration or execution of juſtice, or the common good of the 
ſubject, to take any reward whatſoever, except what he received 
from the king. 

And this inſtitution hath been thought ſo conducive to the 
good of the publick, that all (a) preſcriptions whatſoever, which 
have been contrary to it, have been holden to be void: as (6) where 
the clerk of the market claimed certain fees as due time out of 
mind, for the examination of weights and meaſures z this was 
adjudged to be void, 2 

But the ſtated and known fees allowed by the courts of juſtice 
to their reſpective officers for their labour and trouble, are not 
reſtrained by the common law, or by the ſaid ſtatute of Nen. 1. 
c. 16., and, therefore, ſuch fees may be legally demanded and 
inſiſted upon, without any danger of extortion. | 

And for this reaſon it is holden, that the fee of 20d., called 
the bar-fee, taken time out of mind by the ſheriff for every 
priſoner that is acquitted, and the fee of a penny claimed by the 
coroner for every vine, when he came before the juſtices in eyre, 
are not within this ſtatute; as alſo becauſe they are due of 
courſe as perquiſites, whether any thing be done by ſuch {herifi 
Or coroner, or not. 3 

Alſo, it ſeems that an officer, who takes a reward which 1s 
voluntarily given to him, and which has been uſual m certain 
caſes, for the more diligent or expeditious performance of his 
duty, cannot be ſaid to be guilty of extortion ; for without ſuch 
a premium it would be impoſſible in many caſes to have the laws 
Executed with vigour and ſucceſs. | 

But it has been always holden, that a promiſe to pay an of 
ficer money for the doing of a thing, which the law wall n0t 
ſuffer him to take any thing for, is merely-void, however freely 
and voluntarily it may appear to have been made. 


This 


to pie: 
ecutor 
fees, t! 
guns ! 
utorti 
Arece 
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refules 
Bund, 


Fairs and Markets. 10g 
This offence of extortion is puniſhable. at common law by fine 2 Roll Abr. 


and impriſonment, and alſo by a removal from the office in the 3B» 33+ $7: 
execution whereof it was committed; and there is a farther ad- 375: 


Inſt, 0 
tional puniſhment by the ſtatute of Veſim. 1. c. 16., with regard 2 


to the perſons to Which the ſtatute extends, by which it is 
enacted, “ That no ſheriff nor other king's officer ſhall take any 
« reward to do his office, but ſhall be paid of that which they 
« take of the king; and that he who ſo doth ſhall yield twice as 
ppreſ- Wi « much, and ſhall be puniſhed at the king's pleaſure.” 
X it is If an indictment of extortion charges J. S. with the taking of Sid. gr. 


tity $9. as bailiff of an hundred colore ei, without (a) ſhewing for TheKing 
what he took it; this is good, at leaſt after verdict; for perhaps (a) Th on 
| he might claim it generally, as being due to him as bailiff, in information 
he wa which caſe the taking could not be otherwiſe expreſſed. on 5 
ue, or 
: forth the time when the offence was committed. 4 Mod 101. 103. That .the court of King's 
Huch will not quaſh an inditment for extortion or oppreſſion, though erroneous, but oblige the party 
ap. 26, to plead or demur to it. 5 Mod. 13. If the chancellor and regiſtrar of a dioceſe compel an ex- 
riff or ecutor to prove a will in the Biſhop's court, knowing it had been proved in the Prerogative, and take 
ne ch fees, this is extortion at the common law, Rex v. Loggan, H. 4 Geo. Stra. 74. — If a bailiff bar- 
us tue rains for money to be paid him by A., to accept A. and B. as bail for C. whom he has arreſted, this is 
of the extortion at the common law. Stoteſbury v. Smith, H. 33 Geo. 2. 2 Burr. 924. As to fees, - 
>ceived Areceiver of fee-farm rents can only take 4 d. for one acquittance (though for ſeveral years), and if the 
| party brings the acquittance ready written, he mutt ſign it gratis; and if the party tenders his rent, and 
refules to pay for the acquittance, the receiver cannot diſtrain for both. Roberts v. Middleton, 
to the Bund. 348. | | | 
which 
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10 Fairs and Markets. 
(D) Of che Toll and other Duties which Owners of 
Fairs and Markets are entitled to: And herein, 


I. Where ſuch Tolls, c. ſhall be ſaid to be reaſonable and 
legally due. 


2. What Perſons are exempt from Payment thereof, 


(E) How far a Sale in a Fair or Market-overt 
changes the Property of a Thing ſold therein, 


P 


(A) Of che Right to a Fair or Market: And herein, 


1. How a Right to a Fair or Market muſt commence, 


2 Inſt. 220. HE firſt inſtitution of fairs and markets ſeems plainly to be 
A for the better regulation of trade and commerce, and that 


1 & 2 P. & . . * 
M. c. 7. merchants and traders may be furniſhed with ſuch commodities 
which 5 as they want at (a) a particular mart, without that trouble and 
23 or loſs of time which mult neceſſarily attend travelling about from 


the decay of place to place; and therefore, as this is a matter of univerſal 
trade in concern to the commonwealth, ſo it hath always been holden, 


_—_— that no perſon can claim a fair or market, unleſs it be by grant 


perſons not from the king, or by preſcription, which ſuppoſes ſuch a grant (6), 
felling their 

goods in fairs and markets, and enacts, that all country people ſhall ſel! in ſome open market, &t 
But it does not prohibit inhabitants of one market town to ſell in another. Davis v. Leving, 2 Lev. $9. 
Lee v. White, Dougl. 259. [() The reaſon why a fair or mark::. cannot be otherwiſe claimed, is 
not merely for the ſake of promoting traffick and commerce; oat alſo, for the like reaſon as in the 
Roman law for the preſervation of order, and prevention of irregular behaviour. & u Nundinarun 
eritur a principe, quia ubi eſt multitudo, ibi debet eſſe rector. Per Wilmot, J. 3 Burr. 1812. 1Bl 
Rep. 580. Vide I. 1. F. de nund. I. 1. C. de nund. et mercat.] 


3 Mãod. 127. And therefore if any perſon ſets up any ſuch fair or market 
gta ac. Without the king's authority, a quo warrants lies againſt him, and 


den, 3 Burr. the perſons who frequent ſuch fair, Qc., may be puniſhed by fine 
1812. 1Bl. to the king. | | 
Rep. 579. : : 1 : 
3 Lev. 222 Alſo it ſeems, that if the king grants a patent for holding 
. a fair or market, without a writ ad quod damnum executed and 
ance, quod returned, that the ſame may be repealed by (c) ſcire facias; fot 
though ſuch fairs and markets are a benefit to the common- 
3 wealth, yet too great a number of them may become nuiſances to 


facias, for the publick, as well as a detriment to thoſe who have more ar 
which vide cient grants. 


Dyer, 197. 

276. 2 Inſt, 406. | 

3 Lev. 290» So, where a writ of ad gued damnum is deceitfully executed; 2 
221. iE 


King v. Sis Where F. S., intending to get a patent for a market every = 


It 
or mn 
it be 
and 
phed 
mot. 


grante. 
name 
the ca 


Fairs and Markets. 111 
dy in Chatham, which is within a mile and a half of Rochęſter, in Oliver Bur- 
rs of which there is a market every Wedneſday and Friday, took out a ler, 2 Vent. 


n, writ of ad quod damnum, which was executed the ſame day it _— 
bore 4%, and thirty miles from Rochgſter, without notice to the 

e and mayor, Oc. of Rocheſter; the patent obtained thereupon was re- 
pealed by ſcirè facias, 5 


2. Of the Owner's Remedy for a Diſturbance in the Enjoyment 
| of them, | | 


| It ſeems clearly agreed, that if a perſon hath a right to a fair 22H. 6. 24. 

n. K d h Qs a fai k : b. 41 E. 
or market, and another erects a fair or market ſo near his, that $09 
it becomes a nuiſance to his fair, &'*., that for this detriment 2 Kall. Abr. 
and injury done him, an action on the caſe lies; for it is im- 140. 
pied in the (a) king's grant, that it ſhould be no prejudice to (a) ny 
another, patent-i 

, granted to the prejudice of the ſubject, the king of right is to permit him, upon his petition, to uſe his 

SIE, name for the repeal of it in a ſcire facias at the king's ſuit, and to hinder multiplicity of actions upon 
the caſe, 2 Vent. 344- 

" Alſo, although the new market be holden on a different day, 2 Saund. 

as = yet an action on the caſe lies; for this, by foreſtalling the an- 3 

4 cient market, may be a greater injury to the owner than if judged. 

ode holden on the ſame day with his, Mod. 69. 

N _ S. C. 10 Mod. 258. 260. 354+ 11 Mod, 67. pl. $. 

dle an | g 

t from If a man hath a fair or market, and a ſtranger diſturbs thoſe Roll. Abr. 


niverſal who are coming to buy or ſell there, by which he loſes his toll, 106. 


9 2 Vent. 26. 


holden, or receives ſome (5) prejudice in the profits ariſing from his fair, 28. 8. C. 
y grant Ec, an action on the caſe lies. | a e 
| admitted to 


rant (0). 


wrket, & 
2 Lev, $9. 


belaw, (5) In caſe, the plaintiff declared, that he was lord of the manor of, &c., and had a market, 
k., and that all butchers, &c. ought to ſell in the high ſtreet upon the ſtalls of the plaintiff, paying 
1d.; and that the defendant was a butcher, and ſold, &c. in his own houſe occult? ; and the defendant 
pleaded, that he was an houſeholder, and that time out of mind every houſeholder in, &c. had uſed to 


_y ki, &c. in his own houſe. 8 Co. 127. cited, and held no good plea, 
Jundina- TY, . . . | . 
+ 80, if upon a fale in a fair a ſtranger diſturbs the lord in 9g H. 6. 45- 
aking the toll, an action upon the caſe lies. 3 _ Ws 
market | | | | 
um, and | nn 5 
1 by fine (g) Of the Manner of holding Fairs and Markets : 
And herein, 
holding | 
ated and I. In what Place they are to be holden. 
cias; fot THE king is the ſole judge where fairs and markets ought to 4 Mod. 127. 
m_— be kept; and therefore it is ſaid, that if he grants a market m_ a; 
_— be kept in ſuch a place, which happens not to be convenient © * © 
more au- | 


ar the country, yet the ſubjects can go to no other; and if they 

do the owner of the ſoil where they meet is liable to an action 

t the ſuit of the grantee of the market. 

cuted; 38] Vut if no place be limited for keeping a fair by the king's grant, 3 Mod. 108. 


very 7 1 „ dantees may keep it where they pleaſe, or rather where they ar Ch. 


11 | can 10 Mod. 355. 
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{2) But vide 
the ſtatute 


1 Car. 1. 
c. 1. and 


29 Car. 2. 


C. Toy by 


which it is 


enacted, 


that no per - 
ſons what - 
ſoe ver, above 


fourteen 


years old, ſhall exerciſe any worldly labour, buſineſs, or work of their ordinary calling, on the Lord's 


can moſt conveniently ; and if it be ſo limited, they may keep 1 
in what part of ſuch place they will. ! 

By the 13 E. 1. cap. 5. © No fairs or markets ſhall be kept in 
cc church-yards.“ . 


2. At what Time they are to be holden. 


By the 27 H. 6. cap. 5. “ Fairs and markets on the Principal 
&« feaſts, viz, Aſcenſion-day, Corpus-Chrifti-day, Whitſunday, Tri. { 
ce nity- Sunday, and all other Sundays, the Aſſumption of our Lach, 


« All-Saints, and Goad-Hriday, ſhall ceaſe from all ſhewing of 


c goods and merchandizes, neceſſary victuals only excepted; ] 
« upon pain of forfeiture of their goods ſhewed, (a) the four 

6 Sundays in harveſt excepted ; and the fairs or markets, which co 
6 are granted to be holden on theſe feſtivals, may be holden ad 
« within three days before or after.” an 


day, (except works of neceſſity and charity, and the dreſſing and ſelling of meat in an inn and vitu. * 
alling-houſe, for thoſe who cannot otherwiſe be provided,) on pain of forfeiting five ſhillings ; and no 1 
perſon ſhall publickly cry or expoſe to ſale any goods whatſoever on this day (except milk, which may be '8 
ſold before nine in the morning and four in the afrernoon), on pain of forfeiting the ſame. Vide 11 & 12 
W. 3. c. 24. § 14., whereby mackarel may be ſold before or after divine ſervice ; and by 9 Ann thi 
c. 23+ Coachmen or chairmen may'ply on the Lord's day; and 34 Geo. 3. c. 61., reſpecting bakers, tha 
; wh 
3. How long to continue. | * 
2 . 1 we; 
By the 2 E. 3. cap. 15. it is- eſtabliſhed, „* That it ſhall be WM be 
& commanded to all the ſheriffs of England, and elſewhere, 10 
c where need ſhall require, to cry and publiſh, within liberties wy 
« and without, that all the lords which have fairs, be it for 

tc yielding certain ferm for the ſame to the king, or otherwiſe, f 
ec ſhall hold the ſame for the time they ought to hold it, and no if tl 
« longer, that is to ſay, ſuch as have them by the king's charter WW con! 

“ granted them, for the time limited by the ſaid charters; and nd 
« alſo they that have them without charter, for the time that I dan 


e they ought to hold them of right; and that every lord, at the] 
& beginning of his fair, ſhall there do, cry, and publiſh, how} 
« long the fair ſhall endure, to the intent that merchants ſhall 


cc not be at the ſame fairs over the time ſo publiſhed ; upon pain F 
ce to be grievoully puniſhed towards the king; nor the ſaid lords 
&« ſhall not hold them over the due time, upon pain to ſeiſe the ;, v 
“e fairs into the king's hands, there to remain till they have} 
« made a fine to the king for the offence, after it be duly found 0 
ce that the lords held the ſame fairs longer than they ought, or 7 
cc that the merchants have continued above the time ſo cryed and th: 
© publiſhed.” 
ur. by the 5 E. 3. cap. 5., reciting, that by the above- men- tage, 
tioned ſtatute 2 E. 3., called the ſtatute of Northampton, there 1. es 
no certain puniſhment ordained againſt the merchants if they fel i the 
after the time, it is accorded, & That the ſaid merchants, ate Uo te. 
ce the ſaid time, ſhall cloſe their booths and ſtalls, without puts — 5 


f : it 
« ting any manner of ware or merchandize to ſell there; and it 
FO 4 | 


Fairs and Markets. 

it it be found that any merchant from henceforth ſell any ware 
« or merchandize at the ſaid fairs, after the ſaid time, ſuch mer- 
« chant ſhall forfeit to our lord the king the double value of that 
« which is ſold, and every man that will ſue for our lord the 


« king ſhall be received, and alfo have the fourth part of that 
« which ſhall be loſt at his ſuit,” 9 


© 
» 


ncipal | | 5 5 3 
"7: (0) Of che Duty and Power of Owners of Fairs and 
Lach Markets in Things incident to them. 
ing of | : | — | 8 
-pted ; ] the king grants unto one a fair or market, he ſhall have, 2 taf. 2205 
e four without any words to that purpoſe, a court of record, called a (#) *. it 
Which court of (a) pie-powders, as incident thereunto, for that is for incicent to 
holden advancement and expedition of juſtice, and for the ſupporting a fair as to 
and maintenance of the fair or market. | © BY 
: u ere 
he Lord's may be a court of piepowders by cuſtom, without a fair or market, as there may be a market without 
nd victu· in owner. 4 Inſt. 272.---For the juriſdiction of this court, vide under tit. Carts and their Furijdifion 
; and no in general. | : 
ch may be | . | 
e 11 &12 Owners and governors of fairs are to take care that every (3) That 
5y 9 Ann, thing be fold according to juſt (5) weight and meaſure, who for 3 
e that and other purpoſes may appoint a clerk of the fair or market, 8 
who is to mark and allow all ſuch weights, and for his duty cap. 25., 
herein can only take his reaſonable and juit (c) fees. —_ _ 
; ne 
bs vcight and one meaſure of corn, wine, beer and ale, and one yard throughout the whole realm; but for 
{hall the ſevera} ſtatutes regulating weights and meaſures, wide 14 E. 3 c. 12. 25 E. 3- c. 10. 27 E. 3. 
ſewhere, . 10. 34 E. 3. c. 5. 13 Rich. 2. c. 9. 8 H. 6. c. 5. 7 H. 7. c. 4. 11 H. 7. e. 4. 12 Hf. 7. 
liberties . 5, the ſtature called 17 Car. I. c. 19. and 22 Car. 2. c. 8. and wide Dalt. Juſt. c. 112. (c) Fot 
ng” is wide 4 Inſt. 274. Moor, 523. | 
xe it for : ; | 
herwile, Fairs and markets are ſuch franchiſes as may be forfeited z as 2 Inſt. 220. 
„ and no WF "the owner of them hold them contrary to their charter; as by Finch: 164: 
s chartet continuing them a longer time than the charter admits, by diſuſer, 84 3. 
ers; and Wi ind by extorting fee and duties where none are due, or more 
ime that than are juſtly due. | 
liſh, how | D „ .. | 
ants ſhall ) Of Toll and other Duties which Owners of 
upon pa Fairs and Markets are entitled to: And herein, 
ſaid lords | | 
> ſeiſe the . Where ſuch Tolls ſhall be ſaid to be teaſonable and legally 
they have due. DK 4 
uly found] 


ought, or #) TOLL payable at a fair or market is a reaſonable ſum of 2 Inf. 122; 


cxyed u money due to the owner of the fair or market, upon ſale : _ Lee 
things tollable within the fair or market, or for ſtallage, pic- —_— $3 

\oye-men- age, or the like. | which com- 
rr | Prehepds all 

I, there * kiez and payments at a fair or market, and therefore à gfant to be diſcharged of toll diſcharges a man 
if they ſel 2 and ſtallage. Palm. 78. 2 Lutw. 1519.—Piccage is a ſum of money paid for leave to 
. after $ ae ground to ere a tall. Palm. 77.—Stallage is a ſum of money paid for leave to erect a tall, 


* pb» *emove a ſtall from one part of the fair to another. Palm. 77. [ But piccage and ftallage ſeem 

thout put 10 improperly called tolls. Toll can only be due by grant, cuſtom, or preſcription : it is not incident 

e; and u n to a fair; it will not paſe under _ words in a gtant of a new fair, nor will cuſtom 
6 if 3 a 
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ſupport it in ſuch a fair 2 Str. 1171. It is certain, and payable only on a ſale, unleſs by ſpecid 
cuſtom, by the buyer; but piccage and ftallage are uncertain, - payable whether the goods are ſold or 
not, and the owner of the ſoil is entitled to them of common right. Theſe are paid as a ſatisfaction for 
the uſe of the ſoil : Toll, * ſo called, goes oaly, though not neceſſarily, with the right of market; 
but the right of market and the right of ſoil are things totally diſtin. Stallage and piccage go with the 
ſoil to the youngeſt ſon where it is borough-engliſh ; whiltt the market deſcends to the heir at common 
law. Moor, 474. 1 Wilſ. 115. 2 Str. 1238. 2 Inſt. 220. Treſpaſs, therefare, will lie at the ſuit 
of the owner of the ſoil againſt any one who erects a fall withayt his licence, 1 Wilſ. 207, 2 Str. 1238. 
2 Bl. Rep. 1116.; but he cannot, in ſuch caſe, diſtrain the goods, as damage feaſant. 2 Ld. Raym, 
1589. 1 Wilſ. 115.] NR 

Cro, Eliz., Toll is a matter of private benefit to the owner of the fair or 
558. Fodly market, and not incident to them; therefore, if the king grants 
hel, fair or market, and grants no toll, the patentee can have none, 


2 Inſt. 220. and ſuch fair or market is counted a free fair or market, 


P. 


2 Lutw. 1336. S. P. reſolved. 7 Mod. 12. 2 Stra. 1171. 


2 Inſt. 220. Alſo, if the king, at the time he grants a fair or market, 
2 Luww- grants a toll, and the ſame is (a) outrageous and exceſſive, the 
ae grant of the toll is void, and the ſame becomes a free fair or 


xeaſonable- market. 
neſs of every toll muſt be determined by the diſcretion of the judge. -2 Inſt. 222. 


2 Inſt. 2222 But the king, after he has granted a fair or market, may grant 
that the patentee may have a reaſonable toll; but this muſt be in 
conſideration of ſome benefit accruing trom it to thoſe who trade 
and merchandize in ſuch fair or market. | 

2 Inſt. 221. No toll ſhall be paid for any thing brought to the fair or 
market, before the ſame is ſold, unleſs it be by cuſtom time out 
of mind, and upon ſuch ſale the toll is to be paid by the buyer; 
and therefore my Lord Cale ſays, that a fair or market by pre. 
ſcription is better than one by grant. | 

And by Weſtm. I. cap. 31., touching them that take outrageous 
toll, contrary to the common cuſtom of the realm in market- 
towns, it is provided, “ That if any do fo in the king's town, 

is) This © which is let in fee-farm, the king ſhall (5) ſeiſe into his own 

e ce hand the franchiſe of the market; and if it be another's town, 

office found. and the ſame be done by the lord of the town, the king ſhall 

z Ink. 223. © do in like manner; and if it be done by a bailiff or any mean 
« officer, without the commandment of his lord, he ſhall reſtore 
« to the plaintiff as much more, for the outrageous taking, as he 
« had of him, if he had carried away his toll, and ſhall hare 

« forty days impriſonment,” 5 1 

Roll, Abr. But where by cuſtom a toll is due upon the ſale of any goods 

103, 194 in a fair or market, and he who ought to pay it refuſes, an (6) at- 
106. Blak- . n , g 

ey v. Dinſ- tion on the caſe lies againſt him. [And this is the proper remedy 

dale, Cowp. where goods are fraudulently ſold out of the market to avoid the 

* .;, tolls; for in ſuch caſe there can be no diſtreſs.] | 

g Ley.goo. Toll is 24 a debt, for which debt or an ut lies. [A claim of toll in ſpecie fo 

Ceed ſold in @ market-1s ſupported, it ſeems, by evidence of a right to toll for goods brought mi 


brought 


market, and there fold ; without ſhewing any right to toll for goods ſold in the market, but not 
there, Moſeley V Pierſon, 4 Term Rep. 104+} | | 


2. Whit 


* 


y grant 
ſt be in 


0 trade 


fair or 
ime out 
buper; 
by pre. 


trageous 

market 
's town, 
his own 
r's town, 
ing ſhal 
any mean 
all reſtore 
ing, a8 he 
ſhall have 


poſſeſſed of them in their o 
niſtrators. 


Fairs and Markets. 


2. What Perſons are exempt from payment of Toll. 7 


If the king, or any of his progenitors have granted to any one 2 Taft. 223. 


to be diſcharged of toll, either generally or ſpecially ; this grant is for the writ 


. . 2 3 t it q 
good to diſcharge him of all tolls to the king's own fairs or B 


markets, and of the tolls, which together with any fair or market F. Ni. B. 30g. 


have been granted after ſuch grant or diſcharge; but cannot and uide 


diſcharge tolls ſormerly due to ſubjects either by grant or pre- 2 Sa. gu. 


e pl. 26. 
ſcription. | 


Alſo, the king himſelf ſhall not pay toll for any of his goods; 
and if any be taken, it is puniſhable within the ſtatute Weftm. 1. 
cap. 31. | | : 

So, tenants in ancient demeſne are free and quit from all 4 Ing. 26 


manner of tolls in fairs and markets, whether ſuch tenants hold ö 
in ſee, for life, years, or at will. | 


| 321. 
But this privilege does not extend to him who is a merchant, F. N. B. 228. 


and gets his living by buying and ſelling, but is annexed to the 3 291. 
N o . o 10. Eliz. 
perſon in reſpect of the land, and to thoſe things which grow, | 


2 Inſt. 221. 


227. 
and are the produce of the land. 1 
; 2 Roll. Abr. 
321-2» And how this exemption muſt be ſet forth in pleading, vide 2 


Lutw. 1 144. 


(E) How far a Sale in a Fair or Market - overt 
changes the Property of a Thing ſold therein. 


FON the encouragement of trade, and to render contracts in 4 H. 3. 53. 
fairs and markets ſecure, by the common law, every ſale pm : 
wade in a (a) fair or (6) market-overt transfers a complete pro- inſt. by 
perty in the thing ſold to the vendee ; ſo that however injurious (e) Tharthe 
or illegal the title of the vendor may be, yet the vendee's is good nig now 

5 | ſettled, that 
againſt all men. 


| AT | a ſale in a 
fair where no toll is paid, is as effectual to change the property as in any other. 2 Inſt. 714. (65) The 


city of London is a market<overt every day in the week, except Sundays, ſo that a ſale on any of thoſe 
dns has the ſame effect as if on a fair or market-day in another place. 2 inſt. 713. Moor, 360. 
d.P. 2 Brownl. 288. Godb. 131. 8 Co. 127. a. S. P. [And in Londen Every ſhop, in which 
god are expoſed publickly to ſale, is ma ket-overt, for ſuch things as the owner profeſſeth to trade in; 
but in the country, the market- overt is confined to the particular place or ſpot of ground ſet apart by 
cuſtom for the ſale of particular goods. See caſes ſupr. 2 Bl. Comm. 449. However, where the tranf- 
Alon is perfectly fair on the part of the vendee, though the dealing is out of the precincts of London; 
great allowances ſhall be made in analogy to the above mentioned cuſtoms. Therefore, it ſeems, the 
property of goods may be changed, and effectually transferred to the buyer, by a bond fide ſale, in a ſhop 
out of Lenden, and that whether the ſhop, keeper is the vendor or vendee, if the goods are of the kind 


in which be tiades. Harris v. Shaw, Ca. temp. Hardw. 349.—But the cuſtom of London doth got 
tend to the caſe of a pawn. Hartop v. Hoare, 3 Atk. 44. 2 Will. 8. S. C. 2 Str. 1187. S. C. 


But this general rule, that a ſale in a market changes the pro- 
perty, muſt be underſtood with the following reſtrictions: i 

1, That this ſale in a market-overt ſhall not bind the king, 2 Int. 713. 
although it bindeth all others, as infants, feme coverts, idiots or 
lunaticks, men beyond ſea, or in priſon, and whether they were 


wn right, or as executors or admi- 


» ? 


2, That though all fairs and markets are overt, yet the ſale 5 co. 23. 


wult be in ſome open place, as in a ſhop, and not in a ware» Biſhop of 
I | | 
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caſe. And. houſe or other private part of the houſe, ſo that people who go 
344+ S-C. along may ſee what is a doing; and therefore if the ſhop-door or 
and S,P. . 2 
Moor, 366, windows be fo ſhut, that the goods cannot be ſeen, this alters 
S. C. and No property. | 

S. P. Poph. 84. S. C. and 8. P.  Cro. Eliz. 454. S. P. $ Co. 127. S. P. 


5 Co. 83. 3. The things bought muſt be of the nature and quality of 

—_— thoſe which the buyer deals in, and therefore if plate, &«. are 
ar et- o - 7 5 bd 

overt de- bought in (a) a ſcrivener's ſhop in London, this alters no property, 


_— * and the true owner may maintain trover for them. 

e ai- 

ley, by Popham, Egerton, Anderſon, Brian, and others. Poph. $4. S. C. and S. P. Cro. Elis. 45% 

S. C. and S. P. hy the name of the Biſhop of Worceſter's caſe. And. 344. S. C. and S. P. Moor, 360, 

S. C. and S. P. and there ſaid that the law is the ſame, if horſes are ſold in Cheap/ide, or ſhop goods in 
Smithfield. Cro. Jac. 68, 6g. Taylor and Chamber, S. P. adjudged. (a) And by the 1 Jac. 1; 

c. 21. it is enacted, that no ſale, exchange, pawn, or mortgage of any jewels, plate, apparel, houlehold. 

ſtuff, or other goods of what kind, nature, or quality ſoever the ſame ſhall be, and that ſhall be wrong 

fully or unjuſtly purloined, taken, robbed, or ſtolen from any perſon or perſons, or bodies politick, and 

which at any time hereafter ſhall be fold, uttered, delivered, exchanged, pawned, or done away within 
the city of Londen or liberties thereof, or within the city of Miſiminſter in the county of Middleſex, or | 
within Southwark in the county of Surry, or within two miles of the ſaid city of London, to any broker 
or brokers, or pawn-takers, by any ways or means whatſoever, directly or indirectly, ſhall work or make 
any change or alteration of the property or intereſt of and from any perſon and perſons, or body politick, 
from whom the ſame jewels, plate, apparel, houſehold-ſtuff, or goods were or ſhall be wrongfully put. 
 loined, taken, robbed, or ſtolen. Yide ſupra, Bailment, B. 


tually paid for them. | 
2 Inſt. 713. 5. If the buyer knows at the time of the ſale that the vendor 


2 And. 115. hath not the abſolute property; this will not bar the right owner. 
and 3 Co. | | 

78. b. 8. P. ; : > : 

2Inft.723- 6. The ſale muſt be without covin, or any combination be- 


2244 'S tween the buyer and ſeller, to defraud the true owner, 


38. d. 8. P. . 
2 Inf, 713. 7. If a ſale be made of goods by a ſtranger in a market-overt, 


whereby the right of A. is bound; yet if the ſeller acquire the 
goods again, A. may take them again, becauſe he was the wrong- 
doer, and he ſhall not take advantage of his own wrong. 
2 11. 713. 8. There muſt be a ſale and contract, and therefore a ſale to 
Peck. $93- a man of his own goods in market-overt bindeth not; and like- 
wiſe a fale in market-overt by an infant of ſuch tenderneſs of 
age, as it may appear to the buyer that he is within age, or b 
a feme covert, if the buyer know her to be a feme covert, unlels 
for ſuch things as ſhe uſually trades for, or by the conſent of her 
huſband, bindeth not. 
21:2. 13, 9. The contract muſt be originally and wholly made in the 
714. market - overt, and not to have the inception out of the market, 
and the conſummation in the market. 
2Inf 214. 10. The ſale muſt not be in the night, but between ſun-riſing 
and ſun- ſet; though a ſale made in the night is good to bind the 
parties, but not a ſtranger, | 
4 u. 5. 5. Here alſo we muſt obſerve, that at common law there was 10 
Fita. Coron. reſtitution of goods ſtolen on any proſecution whatſoever, except 
$2. 49% on an (6) appeal of larceny; but to remedy this inconveniencſ, 


Staundf. ; 
P. . 66; and to encourage the proſecuting of felons, 


Hate's P. C. 212. Latch. 144. (3) For this vide a Hawk. P. Ci e. 23. I 53, ; 1 


{ 

| t. 

2 Inſt. 713. 4. The goods muſt be ſold, and a valuable conſideration ac- 0 
t 

ar 
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| By the 21 H. 8. cap. 11. it is enacted, * That if any felon or Harris v. 


1 «felons do rob, or take away any money, goods, or chattels, Shaw, | 
wy « from any of the king's ſubjedts, | han there perſons, or other- 8 
« wiſe within this realm, and thereof the ſaid felon or felons be 
« indicted, and after arraigned of the ſaid felony, and found 
7 of « guilty thereof, or otherwiſe attainted by reaſon of evidence 
wy given by the party ſo robbed, or owner of the ſaid money, 
Ny, « goods, or chattels, or by any other by their procurement, that 
« then the party ſo robbed, or owner, ſhall be reſtored to his 
. 450 « ſaid money, goods, and chattels, and that as well the juſtices 
0 « of gaol-delivery, as other juſtices before whom any ſuch felon 
n « ſhall be found guilty, or otherwiſe attainted by reaſon of evi- 1 
iehold- « dence given by the party ſo robbed, or owner, or by any other 1 Wu 
e « by their procurement, have power by the ſaid act to award no writ of 
2 « from time to time writs (a) of reſtitution for the ſaid money, ging 
lager, or « goods, and chattels, in like manner as though any ſuch felon (hag 200 
Keen « or felons were attainted at the ſuit of the party on appeal.“ years.] 
politick, Since this ſtature it hath been the practice to reſtore the goods Kelynge, 
ally put. ſtolen, upon the conviction of the offender, to the proſecutor of 35: 48+ 
the indictment, notwithſtanding any fale of them in a market- [(6) 1 | 
on ac- overt ; but he can be reſtored to no goods but thoſe mentioned in goods are 
the indictment (5). | N | — 2 
vendor and not reſtored, the owner may recover them by action of trover. Loft. 88. And though they ſhould 
not be the very identical goods ſtolen, yet if they are the produce of thoſe goods, the prolecutor is en- 
dune. titled to them. Ibid. Noy, 128. Cro. El. 661. But if ſtolen goods, before conviction of the felon, 
be ſold bona fide in market-overt, the property is thereby changed ; and though conviction reveſts the 
on be- original ownerſhip, and the owner has a right to reſtitution if he can find the poſſeſſor, and aſcertain the 
ſpecifick articles, yet he cannot maintain trover againſt one who was not in poſſeſſion of them at the 
ume of the conviction. Harwood v. Smith, 2 Term Rep. 7 50.] 
t-overt, As to changing the property of horſes by a ſale in a fair or 
ire the market-overt, the ſame is provided againſt by the 2 & 3 P. & M. 
wrong cap. 7. and 31 Eliz, | 7 
But more eſpecially by the 31 Eliz. cap. 12., by which it is 
a ſale to enacted, That no perſon ſhall, in any fair or market, ſell, give, 
nd hke- exchange, or put away any horſe, mare, gelding, colt, or 
-rneſs of © filly, unleſs the toll-taker there or (where no toll-taker is paid) 
e, or b the book-keeper, bailiff, or the chief officer of the ſame fair or 
t, unless * market, ſhall and will take upon him perfect knowledge of the 
at of her * perſon that ſo ſhall ſell, or offer to ſell, give or exchange any 
* horſe, &c., and of his true chriſtian name, ſurname, and place 
le in the * of dwelling or reſiancy, and ſhall enter all the ſame his know- 
e market, * ledge in a book there kept for ſale of horſes, or elſe that he 
a * ſo ſelling or offering to ſell, give, exchange, or put away any 
ſun- riſin * horſe, Sc., ſhall bring unto the toll-taker, or other officer 
» bind the © aforeſaid, of the ſame fair or market, one ſufficient and credi- 
| Able perſon, that can, ſhall, or will teſtify and declare unto, 
Xe was 00 and before ſuch toll-taker, book-keeper, or other office, that 
ers _—_ „he knoweth the party that ſo ſelleth, giveth, exchangeth, or 
xvEnient) 


„ putteth away ſuch horſe, &c., and his true name, ſurname, 
* myſtery, and dwelling place, and there enter, or cauſe to be 
entered in the book of the ſaid toll-taker or officer, as well the 
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“ true chriſtian name, ſurname, myſtery, and place of dwelling 
& or reſiancy of him that ſo ſelleth, giveth, exchangeth, or put- 
ce teth away ſuch horſe, c., as of (a) him that ſo ſhall teſtify op 
% avouch his knowledge of the ſame perſon, and ſhall alſo cauſe 
& to be entered the very true price or value that he ſhall have 
for the ſame horſe, &c., and that no perſon ſhall take upon 
t him to avouch, teſtify, or declare, that he knoweth the party 
& that ſo ſhall offer to ſell, give, exchange, or put away ſuch 
& horſe, &c., unleſs he do indeed truly know the tame party and 
« ſhall truly declare to the toll-taker or other officer, as well the 
« chriſtian name, ſurname, myſtery, and place of dwelling and 
& refiancy of himſelf, as of him, of and for whom he maketh 
& ſuch teſtimony and avouchment, and that no toll-taker, or 
& other perſon keeping any book of entry of any ſale, gift, ex- 
& change, or putting away of any horſe, c., unleſs he knoweth 
« the party that ſo ſelleth, giveth, exchangeth, or putteth away any 
c ſuch horſe, Sc., and his true chriſtian name, ſurname, my 
cc tery, and place of his dwelling or reſiancy, or the party that 
“ ſhall and will teſtify and avouch his knowledge of the fame 


“ perſon ſo ſelling, Sc., any ſuch horſe, c., and his true 


« chriſtian name, c., and ſhall make a perfect entry into the 
& ſaid book, of ſuch his knowledge of the perſon and of the 
“% name, Sc., and alfo the true price or value that ſhall be bona 
e fide taken or had for any ſuch horſe, &c. ſo ſold, given, Sc. 
&« ſo far as he can underſtand the fame ; and then give to the 
c“ party ſo buying, c. ſuch horſe, Sc., requiring, and paying 
« two pence for the ſame, a true and perfect note in writing, of 
« all the full contents of the ſame, ſubſcribed with his hand, on 
cc pain that every perſon that ſo ſhall fell, &c. any horſe, Oc, 
cc without being known to the toll-taker, or other officer, or 
« without bringing ſuch a voucher or witneſs, cauſing the ſame 
„ to be entered as aforeſaid, and every toll-taker, book-keeper, 
cc or other officer of fair or market oTending in the premiſes, 
« contrary to the true meaning aforeſaid, ſhall forfeit, for every 
&« ſuch default, the ſum of 5/.; but alſo that every ſale, gift, Cc. 
« of any horſe, &c., not uſed in all points according to the true 
c meaning aforcfaid, ſhall be void, the one half of all which for- 
« feiture to be to the queen's majeſty, her heirs and ſucceſſors, 
« and the other half to him or them that will ſue for the ſame. 
And by /e#. 4. it is enacted, * That if any horfe, Ec. {tall 


cc he ſtolen, and afterwards ſhall be fold in open fair or market, 


and the ſame ſhall be uſed in all points and circumſtances a 
&« aforeſaid, that yet nevertheleſs the ſale of any ſach horſe, Ec. 
« within ix months next after the felony done, ſhall not tak 
* away the property of the owner from whom the ſame was 
« ſtolen, fo as claim be made within fix months by the patty 
e from whom the ſame was ſtolen, or by his executors or admi- 
% niſtrators, or by any other by any of their appointment, at or 
&« in the town or pariſh where the ſame horſe, 6c. ſhall be 
5 found, before the mayor or other head officer of the ſame 
6 town or pariſh, if the fame horſe, &c, happen to be (oath : 

an 


Fees, 


« any town corporote or market town, or elſe before any juſtice 


; « of peace of that county near to the place where ſuch horſe, 
« Cc. ſhall be found, if it be out of a town corporate or market- 
« town, and fo as proof be made within forty days then next 
> « enſuing, by two ſufficient witneſſes to be produced and de- 


' « poſed before ſuch head officer or eee (who by virtue of 
y « this act ſhall have authority to miniſter an oath in that behalf, ) 
1 « that the property of the fame horſe, &c. ſo claimed, was in 
- « the party, by or from whom ſuch claim is made, and was 
0 « ſtolen from him within ſix months next before ſuch claim or 
d 
h 


« any ſuch horſe, &c., but that the party, from whom the faid - 


« horſe, &c. was ſtolen, his executors or adminiſtrators, ſhall 


1 « and may, at all times after, notwithſtanding any ſuch ſale or 
* « ſales in any fair or market thereof made, have property and 


« and power to have, take again, and enjoy the ſaid horſe, Qc., 
upon payment or readineſs or offer to pay the party, that 
« ſhall have the poſſeſhon and intereſt of the ſame horſe, &c., if 


« party ſhall depoſe and ſwear before fuch head officer or juſtice 
« of peace, (who by virtue of this ack ſhall have authority to 
« miniſter, and give an oath in that behalf,) that he paid for 
« the ſame bona fide, without fraud or colluſion.” 


— 


Fees. 


EES are certain perquiſites allowed to officers who have to 
do with the adminiſtration of juſtice, as recompence for 
their labour and trouble; and thefe are either aſcertained by acts 
of parliament, or eftabliſhed by ancient uſage, which gives them 
al equal ſanction with an act of parliament. Eh 
Of theſe there are feveral kinds; but we ſhall only conſider 
thoſe about which there hath been moſt controverſy in our books, 
under the following heads: | 


(A) In what Caſes a Fee ſhall be ſaid to be due. 
(B) How much ſhall be ſaid to be due. 

(C) At what Time it ſhall be ſaid to be due. 

(D) In what Court Fees are to be recovered. 


4 (A) In 


© he will receive and accept it, fo much money as the ſame 
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1420 | | Fees, 


| (A) In what Caſes a Fee ſhall be ſaid to be due. 


Co. Lit. 368. AT common law no officer, whoſe office related to the admi. 
+= wx; tl niſtration of juſtice, could take any reward for doing his 
AE duty, but what he was to reccive from the king. | 
(a) That And this fundamental maxim of the common law is confirmed 
_— by Weſtm. 1. cap, 26., which enacts, “That no ſheriff, nor other 
ed. &« (a) king's officer, ſhall take any reward to do his office, but 
coroners, „ ſhall be paid of that which they take of the king; and that he 


ee Vs who ſo doth ſhall yield twice as much, and ſhall be puniſhed 
Ling's clerk „ at the king's pleaſure.” 

of the market, aulneger, and other inferior miniſters and officers of the king, whoſe offices do any way 
concern the adminiſtration or execution of juſtice. 2 Inſt. 209, —- And according to my Lord Coke, 
by ſome opinions, it extends to the king's heralds, for they are the king's miniſters, and were long 
before this act. 2 Inſt, 209. 


4 Inſt. 274 And ſo much hath this law been thought to conduce to the 
3 523 honour of the king and welfare of the ſubject, that all preſcrip- 
2 Roll. Ab, tions whatſoever, which have been contrary to it, have been 
226, holden void; as where by preſcription, the clerk of the market 
claimed certain fees for the view and examination of all weights 

and meaſures. | | 
21 H. 7. 17. But it hath been holden, that the fee of 20d., commonly called 


nay Ac the bar-fee, which hath been taken, time out of mind, * the 


ſheriff, of every priſoner who is acquitted 3 and alſo the fee of 


one penny, which was claimed by the coroner of every viſne, 
when he came before the juſtices in eyre, are not within the 
meaning of the ſtatute, becauſe they are not demanded of the 
ſheriff or coroner for doing any thing relating to their offices, but 
: claimed as perquiſites of right belonging to them. 
2 Inſt. 533. Allo, it is holden by my Lord Coke, that within the words of 
10 a_-_ the ſtatute 34 E. 1., which are nullum tallagium vel auxilium, per 
may attach 7108 vel per haredes ngſtroc, in regno nofiro, ponatur ſeu levetur, fint 
on a modern poluntate & afjenſu archiepiſcoaporum, epiſcoporum, comitum, baronum, 
bes pat- militum, burgenſium & aliorum liberorum com. de regno nofiro, no 
ſuch, for new offices can be erected with new fees (5), or old offices with 
iattance, as new fees; for that is a tallage upon the ſubject, which cannot be 


a fee on an C | - © | ; 
oath taken done without common aſſent by act of parliament, 


before a juſtice of the peace, or a judge at chambers ;z per Heath J. 2 H. Bl. 223.] 


(c) Moor, (c) But yet it is holden, that an office erected for the publick 
ws 10 good, though no fee is annexed to it, is a good office; and 
PI. 1094. N F | 4 
Biſhop of (d) that the party, for the labour and pains which he takes in ex. 
Sarum's cuting it, may maintain a (e) quantum meruit, if not as a fee, yt 


7 arg, AS a competent recompence for his trouble. 


351. Veale and Priour, adjudged. (e) Where A. was libelled againſt in the eceleſiaſtical court for | 


fees, and upon motion a prohibition was granted; for no court has a power to eſtabliſh fees; the judge 
of the court may think them reaſonable, but that is not binding; but if in a quantum meruit aJv 
think them reaſonable, then they become eſtabliſhed fees. Salk. 333. pl. 11. Giffard's caſe. 


All 
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« 


All fees allowed by acts of parliament become eſtabliſhed fees, 
and the ſeveral officers entitled to them may maintain actions of 
gebt for them. | E350 


wood v. Finch, 2 H. Bl. 226.] 


Alſo, ſuch fees as have been allowed by the courts of juſtice to 
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2 Inſt. 210. 
[If an act 
of parlia- 
ment recog- 


nizes a right to a fee, the quantum may be aſcertained by uſage, though not of ancient date. Fleet- 


21 H. 7. 17. 
their officers, as a recompence for their labour and attendance, 533 
| ne eſtabliſhed fees; and the parties (a) cannot be deprived of , — 
ö chem without an act of parliament. | 
. Where a fee is due by cuſtom, ſuch cuſtom, like all others, Hob. 175. 
5 muſt be reaſonable; and therefore where a parſon libelled in the Roll. Abr. 
ſpiritual court for a burying- fee due to him for every one who 32 
died in his pariſh, though buried in another; the court held this juaged. 
J unreaſonable, and granted a prohibition. 5 
: So, where a French proteſtant had his child baptized at the Salk. 332. 
French church in the Savoy, and the vicar of St. Martin's, in _ - 
which pariſh it is, together with the clerk, libelled againſt him Pr. Lancar. 
0 for a fee of 25. 6d. due to him, and 15. for the clerk; a prohibi- ter, 12 Mod. 
1 tion was granted: and in this caſe it was holden by Holt, that no 17“. 
n fee could be due but by cuſtom, and that a cuſtom for any per- 
et ſon to take a fee for chriſtening a child, when he does not chriſ- 
ts ten him, is not good; and that the vicar, if he had a right to 
chriſten, ſhould have libelled for that right. 
he 8 | : 
5 | (B) How much ſhall be ſaid to be due. 
bl 
1 PERE we muſt obſerve in general, that it is extortion for any 10 Co. 102. 
5p othcer to take more for executing his office than is allowed T. * 
4 act of parliament, or is the known and ſettled fee in ſuch * * 3F- 
caſe, . | | 
of But in this place we ſhall only take notice of the fees of 
2 ſheriffs for executions, about which there ſeem to have been the 
4 moſt controverſies in our books. 
Fa And for this purpoſe we ſhall recite the (5) 28 Eliz. cap. 4., (4) In the 
bY by which it is enacted, „ That it ſhall not be lawful to or for printed __ 
T „any ſheriff, under-ſheriff, bailiff of franchiſes or liberties, nor g 5. can 
« . . . * » . 
for any of their or either of their officers, miniſters, ſervants, 29 Eliz. ; 
„ bailiffs, or deputies, nor for any of them, by reaſon or colour but by the 
| wof their or either of their office or offices, to have, receive, or 5 
lic take of any perſon or perſons whatſoever, directly or indi- 23th, and 
a ; rectly, for the ſerving and executing of any extent or execu- # ought to 
| ton upon the body, lands, goods, or chattels of any perſon . 
ex- L P Y, lands, g , y Pe Salk. 331. 
yet e perſons whatſoever, more or other conſideration or recom- pl. 4. 
| ; Fence than in this preſent act is and ſhall be limited and ap- _ 353+ 
5 : pointed, which ſhall be lawful to be had, received, and taken; And this 
jvige dat is to ſay, twelve pence of and for every twenty ſhillings, obſervation 
ajut] q where the ſum exceedeth not one hundred pounds; and fix- © ; 88 
hence of and for every twenty ſhillings, being over and above rell has 
the faid ſum of 100/., that he or they ſhall ſo levy or extend, 77 
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Fees, 


& and deliver in execution, or take the body in execution for, 


I22 


dern caſe, 


and found (c by virtue and force of any ſuch extent or execution whatſh. | 


It [B y © ever; upon pain and penalty that all and every ſheriff, under 


7 Geo. 3- „ ſheriff, bailiff of franchiſes and hberties, their and every of 


2 20. 1 is ce their miniſters, ſervants, officers, bailiffs, or deputies, which 
V . bd ; - ” | 
| . this * at any time ſhall directly or indirectly do the contrary, ſhal 


& aft ſhall © loſe and forfeit to the party grieved his treble damages; and 


» e cc ſhall forfeit the ſum of 40. for every time that he, they, or 


« allow any any of them ſhall do the contrary; the one moiety thereof 9 
« ſheriff, (c be to our ſovereign lady the queen, her heirs and ſucceſſors; 


cc &c, any” 2 — . 6 f 
220. Ls ec and the other moiety thereof to the party or parties that wil 


« for taking ** ſue for the ſame by any plaint, action, ſuit, bill, or informs 
* the body éc tion, wherein no eſſoign, wager of law, or protection ſhall be 
of any, « allowed 

« perſon in . 

« execution upon any preceſs at the ſuit of any ſheriff, or other officer or miniſter of the crown, up 
* any bail-bund entered into for the appearance of any perſon proſecuted, either for any duties due 9 
dc payable to his majeſty, or for any penalty inflited by any act for the preventing of the clandeffine 
« running or receiving any cuſtomable or prohibited goods; or in any caſe where the ſheriff, &c, woull 
« not be entitled to poundage if the proceedings were or had been carried on directly in the name of th 
« crown. ] . | 


& Provided always, That this act, or any thing therein con- 
& tained, ſhall not extend to any fees to be taken or had for any 
« execution within any city or town corporate.“ 


In the conſtruction of this ſtatute the following points har 
been holden: | 


Woodgate LI. That under this ſtatute, the ſheriff cannot take any other 
8 charge but that for the poundage. | | 
Rep. 148. | 
Bid. © 2. That an action lies againſt the ſheriff for the penalty though 
the extortion were by the bailiff. 
Alchin v. 3. That if the ſheriff levy under a 5. fa., he is entitled to 
_ poundage, though the parties thould compromiſe before he ſell 
Rep! 470. any of the goods.] | „ 
Moor, 853. 4. That though the words of the ſtatute are, that it ſhall nc 
8 ; be lawful for the ſheriff to take any more, or greater fee, that 
res: og by the act is limited, Sc., that herein by implication at leaſt, f 
adjudged. not by expreſs words, a right is given the ſheriff to demand thoſe 
mer wht fees mentioned in the ſtatute ; and conſequently that he ma), & 
palm. 4 in all caſes where the ſtatute creates a debt or duty, (a maintai 
_ z an action of debt for them: [but the action muſt be in the name 


CORO ng of the ſheriff, and not of the bailiff, ] 


wide Cro. Eliz. 335. 2 Term Rep. 155. (a) But he cannot take a bond for his fees, though he tak 
it for no more than the ſtatute allows, and bring debt on that. Winch. 51, 52. Cro. Jac- 103. Co 
Car. 286. : | 


Poph. 173. 5. It hath been adjudged, that the ſheriff ſhall have a lull 
an; _— per pound for the firſt hundred, and ſixpence per pound for ei!) 
1 cn. 1. other pound exceeding a hundred; and not ſixpence for ene] 

pound where the whole debt happens to exceed a hundred pound 


for by this conſtruction the ſheriff would have leſs where the dt 
400. Was 199). than if it were but 100. /, and the intention of the ſit 


Bendl. 165. tute was to allow ſheriffs ſuch reaſonable fees as would * 
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Fees, " 
for, dem to diſcharge this branch of their duty ſo much favoured by S. O. ad- 
fs. he law, with vigour and ſucceſs, who before were backward arty 
der. nd intimidated, by reaſon of the dangers they run from eſcapes, n ce 
ate, from engaging herein; and therefore it has been holden the C. I. Cro. 
nich moſt reaſonable conſtruction to allow them their fees in propor- Ny a 
ſhall ton to ſuch danger. | "= 
and 8. P. adjudged. Trin, 8 Car. 1. 1 Jones, 307. S. C. adjudged and affirmed on a writ of error. 
Sk. 331. S. P. admitted to be law; and wide Cro. Eliz. 263-4. 


lb c2ngerous. Salk. 331. Brockwell and Lock, S. C. but no judgment. 


bs fn 
. we nn ve 
8 


EVI 


f to 6. It hath been reſolved, on the proviſo of the ſaid ſtatute, that Latch. 17, * 
ors; it ſhall not extend to any fees to be taken for any execution - 3 bo 
wil WW within any city or town corporate; that this muſt be intended 3 7 
rm» ot executions on judgments given in thoſe courts; and that there- Dalit. She- 9 
Il be fore where a ſheriff executes a judgment given in Vefminſter- ball 2 3 "vi 
in a city or town corporate, he is as much entitled to his fees, Elis. 263-4. 8 
n purſuant to this ſtatute, as if the execution had been done in any and wide 0 
wks part of the county at large; for herein the ſheriff runs as great a 5 3 1 
woul riſque, and his trouble is as great; but where both the judgment action of by 
of te and execution are within a limited juriſdiction, it cannot be pre- _ was bo 
| ſumed to be attended with equal difficulty; and therefore the — bi 
con-. proviſo in the ſtatute excludes them. | of the pa- 2 
ram lace court of the Biſhop of Rocheſter for fees, upon execution of a judgment in that court, purſuant to ll 
this ſtatute; and after verdict for the plaintiff, the judgment was ſtaid, although it was objected, that Wh: 
the proviſo in the ſtatute could not extend to it, being neither a city nor town corporate where the exe- 135 7 
haue cution was made; nor was it within the reaſon thereof, becauſe the biſhop's juriſdiction 1s as large as 1:8 
dis dioceſe ; and the reaſon of the proviſo, that no execution fees ſhould be taken in cities and towns Wo 
other corporate, is from the narrowneſs of thoſe juriſdictions, which renders executions in them more eaſy and M 


= 23 


7, It hath been reſolved, that the bailiff of (a) a liberty, who Latch. 19. 


a 
: mY 
iN 
by 
2 1 
4 
he 
1 
1 
Ef 
* 9 
2 E 


noug erccutes a judgment given in Weſtminſter-hall, is entitled to the ow ee 
frees, within the words and meaning of the ſtatute; and not the 331. pl. 4. 

led t keriff of the county, who directs his precept to him. | Dalt. She- 

e ſells | riff, 526. 


5 P. And there ſaid, that the conſtant practice was ſo; and Noy, 27. Cooper and Iles, S. P. ad- 
Veged, for he ſhall anſwer for the eſcape, &c. and therefore ought to have the fees. (a) So, if the 


ill not Gecution of a judgment in Weft minſter be in a city, which is a county of itſelf, the ſheriff there ſhall 
has 4 by full fees, for he is the proper officer to the courts above. Latch. 19. Palm. 401. Dalt. 527. 

þ 5 10. Elz. 263-4. ä | 

aſt, if =— : 

poſe 9. It feems agreed, that if a ſheriff makes an extent, and before Winch. 50, 

Y be literate a new ſheriff is choſen, the new ſheriff ſhall have the Sh J 

Ks {tes appointed by the ſtatute. | . Dalt. She - 


iff, 525. Vide ſtat. 3 Geo. 1. e. 15. §9., which directs an apportionment of the fees in ſuch caſe 
dennen the precedent and ſubſequent ſheriff, 

9 It hath been reſolved, that the ſtatute does not extend to Salk. 331. 
teal executions, ſuch as habere facias ſeiſtnam, or poſſeſſionem, but 5 og 
Mly to executions. in perſonal actions; alſo it is ſaid, that the 3 


283. 
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quill A does not extend to exccutions upon ſtatutes merchant, * Genin , 
1 OgmZances, Sec., and that the act is to be underſtood of caſes COR M i 
** lere the judgment redditur in invitum, and not by the voluntary his fees on a M 

{ confeſſion of the party _ ig | judgment by * 
pound _ confeſſion. . 
he del 10. That for executing a capias utlagatum, or for a warrant to Hetley, 52. 15 
the tr ercute it, or for a return of it, no fee is due to the ſheriff, be- 2 Brown. 5 5 


dale this is at the ſuit of the king, 


Trent 


n 
8 I 8 
1 


1 1. It 


= TE 
2 _ 


5 
E 
— 222 — — 5 * WE : ** r * 1 LS 
GGG DIE „ er = eaters . 4 b 8 
. ir tonne 12 e 2 TOO . Y 
*” = 5 KY al 1 x F L » - 5 = 
5 e * on wo q 3 


2 
— 
3 — EI 
3 * 
3 
— * 4 PC 
arg” ON 
2 
* brats 
— LEY 
* = 


r 


— II EEE: 


— —— 8 2 2 > D = "; — 2 * . 
— == 5 —— — ⏑ —— SEEDERS t= = — r —— —— 
2 — — —— oa — . — —— —- 
N [PRE —— — I een is - — — 
— . —— — — en ne I Fr En io en I IRS CEL = 3 EET 


— 


EDA ES, ů 
DD % — ͤ—— A — Ws foes 


124 Fees, 


I ' 
4! 4 
Aft i 
| 
4 
1 
1 i, 


r | | | d his f 
Selk. 331. 11. It ſeems to have been reſolved, that upon a capiat ad fili 10 2 
1.6, jendum, the ſheriff ſhall have his fees for the (a) w! Ap 
| 155 By g. Faciendum, the ſheriff ſhall have his fees for the (a) whole debt; foes, ANC 
5 * alſo (5) if one in execution dies, and a Feri facias iſſues again} WW... an uns 
c. 15. 4 r7. his goods, the ſheriff ſhall have his fees upon executing the feri 53, the co 
1 ee facias, for his trouble was as great as at firſt. Salk, 331. 
take poundage for executing any ca. ſa. , where part of the debt hath been paid, for any greater ſam tha If a * 
what remains due to the plaintiff, who is to mark the ſame on the back of the writ, and the ſheriff, &, muſt br1! 
is guilty of extortion, and ſhall forfeit to the party grieved treble damages, and double the ſum ſo ts. 1 he c 
torted, and alſo 200 J.] But that upon executing an elegit where perhaps the land is not worth ou and CC 
it is unreaſonable that the ſheriff ſhould have 64. for every pound of the debt. Cro. Jac. 104. jr leging, t 
Curiam, and wide Salk. 33 1. pl. 6., where, by Treby, Ch. J. in ſuch caſe he ſhall have fees according Alſo, 


to the ſum levied, and not according to the debt recovered. But this is denied by Powel, becauſe 
the party might detain the land till he was ſatisfied the entire debt; and the plaintiff is, by Raving mate 
his election, barred of all other executions. | By ſtat. 3 Geo. 1. c. 15. § 16., no ſheriff, under-ſherif, 
deputy-ſheriff, or their bailiffs, or the bailiff of any franchiſe or liberty, by reaſon of any writ of laber 


al facie PT 
his fees. 


facias paſſeſſionem aut ſeifinam, ſhall take above 13. per pound cf the yearly value of any manor, &. But if 
where the whole exceeds not 100 J. per annum, and 6 d. only for every 20s. above ſuch yearly vale, teas corp 
And by © Geo. 1. c. 25. 5. no more is to be taken on an extent and liberate.] ( Vide Skin. 363. fl.. pa d all 1 
[By ſt. 3 Geo. 1. c. 15. $ 3. Sheriffs levying debts, Oc. (exceyt iſ" that i 
poſt fines) due to the crown, by proceſs of the pipe, or de et com] 

Facias, ſhall have 129. per pound for any ſum not exceeding 100/, If 3 
levied, and 6d. for every 20. above that ſum; and on proces Wl : 10 

by F. fa. and extent, ſhall have 15. 6d. per pound for any ſum nat on it 

exceeding 100 J. levied; and 15. per pound above that ſum; pro- f 
vided they anſwer the ſame on their accounts by a day to be If an 
fixed by warrant of the barons. it, he Ch 

By $ 13. No ſheriff or other perſon employed in levying, E. 
debts to the crown, ſhall take any fee except 4d. only for an lt ſee 
acquittance ; and if a ſheriff, c. demand or take any money for that upo 
executing, or forbearing to execute ſuch proceſs, he fortetts lis fees, 
treble damages and coſts to the party aggrieved, and double the * b 
ſum ſo extorted; which damages and penalties ſhall be given by erate, 
the barons of the Exchequer in ſuch ſummary way as they ſhall Wn) zppoin 
deem proper; provided the conviction be within two years after Wl," 
the offence committed. Nevertheleſs, by $ 14., the ſheriff may tr, the & 
take ſuch poundage and allowance as are given by this act, and 

ſuch allowance as may be made by the Treaſury or Exchequer But v 
for any extraordinary ſervice to the crown. 1155 tion © 
R. v. Bur- The ſheriff may retain poundage, without waiting for an wt with, 
rell, Bund. lowance of it in his account, and this upon an extent in ad iplintiff 
K. v. Tho. And his right to poundage may be determined upon motion. tolden | 
mas Jetherel}, Parker, 177. | | duting a. 
Rv. Wade, The ſheriff hath been allowed poundage out of a fine (impoſel i uuns, t] 
_ after conviction upon an indictment of battery in K. B.,) levied N 
Jones, 185. upon a ff. fa.; for the barons of the Exchequer always make ſuch e body of 
allowance after monies paid there by the clerk of the crown. * ent 
| ma 
8 land; bi 
(C) At what Time it ſhall be ſaid to be due. - a | 

e 
Co. Lit. HERE alſo we muſt obſerve, that it is extortion for an offer ro re; 
_ ang to take his fee before it is due; and therefore (c) where Y Werate | 
{c) Salk. under-ſheriff refuſed to execute a capiar ad fatisfaciendum til bout 


had 


_ Fees, | I25 


ua his fee, the court held that the plaintiff might bring an ac- 330. pl. 3. 
l. ion againſt him for not doing his duty, or might pay him his 2 


5 2 h where on 
ebt; fees, and then indict him for (a) extortion. mn e 


ainſ that an under-ſheriff might attend for refuſing to execute a fſeri facias till his ſhilling and pence were 

fen raid, the court would not grant the rule, but ſaid it was extortion, for which he might be indicted. 
Lilk, 331. pl. 5 5 15 

DE If a habeas corpus ad ſubjiciendum be directed to a gaoler, he Keb. 272. 


#, h. muſt bring up the priſoner although his fees were not paid him; Pl. 57+ 


as and he cannot excuſe himſelf of the contempt to the court, by al- 

of W'icging, that the priſoner did not tender him his fees. 

-ording Alſo, it is no excuſe for not obeying a writ of habeas corpus March, 89. 
* al facit dum & recipiendum, that the priſoner did not tender him 27 775 
ff his fees. e but Keb. 566. cent. 
N. But if the gaoler brings up the priſoner by virtue of ſuch ha- But for this 


val, las corpus, the court will not turn him over till the gaoler be 2 _ 
„pad all his fees; nor, according to ſome opinions, till he be paid Cat. 2 


0.Lit.2 
xcep all that is due to him for the priſoner's diet; for that a gaoler is 9 Cat 
unn not compellable to find his priſoner ſuſtenance. 2 0h. 1 „5 
100 If a perſon pleads his pardon, the judges may inſiſt on the Fitz. Coron. 
my aſual fee of gloves to themſelves and officers, before they al- 794: 4 E. 4- 
m no b. 


low it. Pulten de pace, 88. a, Kelinge, 25. 2 Jon. 56. Sid. 452. 


pu- | | 
to be If an erroneous writ be delivered to the ſheriff, and he executes Salk 332. 
| is fees | pl. 7. 

1 it, he ſhall have his fees, though the writ be erroneous. Fe an Pammer. 
® 5 It ſeems to be laid down in the old books as a diſtinction, Poph. 176. 
ey for that upon an extent of land upon a ſtatute, the ſheriff is to have 3 51 
orkeis dis fees, ſo much per pound, according to the ſtatute immedi- there wa, 
le te eh); but that upon an elegit he is not to have them (5) till the that the ſhe- 

h literate, | | riff cannot 
den 9 | take his ſa- 
y ſhall lary, appointed by the ſtatute, till a complete execution, viz. till the /iberatc ; for the words of the ſta- 
s after tute are in the negative, and do not eftabliſh the fees, but only tolerate them. (6) And therefore if 


de conuree ſue an extent, and then refuſe to ſue the liberate, to the intent to defraud the ſheriff of his 
tees, the ſheriff may have his remedy by action on the cafe. Winch. 51. per Hobart. 


But where the ſheriff, having executed an elegit, brought an Salk. 209. 
tion of debt for his fees; and it was objected, that this was Pi 2. 333. 


an . not within the ſtatute, the execution not being complete, for the Tyſon fea 
in ad. plaintiff could not enter, but muſt bring his ejectment; it was Paſke, 
fl wolden by Holt, that there was the ſame reaſon for fees for exe- 2 Td. apm. 
| dating an elegit as an extent; for upon an elegit the ſheriff re- 
mpoſed Bi furns, that he has taken an inquiſition, extended the lands, and 
) levied {livered them to the plaintiff, and that there is a /iberate in the 
ke ſuch i Poly of the writ of elegit, on the return of which the plaintiff 
n. may enter; for by the return he becomes tenant by elegit, and 

| may maintain an ejectment, and aſſign his intereſt upon the 

and; but the defendant's continuing in poſſeſſion after the re- 

le. urn of the writ turns the plaintiff's eſtate to a right, and there- 

= lire he muſt enter to aſſign; and his being put to an ejectment 
1 


* reaſon, for in caſe of an extent upon a ſtatute, where the 
oy #erate is diſtinct, he cannot enter by force; it is true he may 
; wy Mtout force, and ſo he may here; and Powell ſaid, that extent 


generally 
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Vern. 203. 
2 Chan. Ca. 


153. 


2 Keb. 615. 


3 Keb. 303. 


Raym. 703. 
Salk. 333. 


pl. 10. 
Ballard and 
Gerrard. 


Salk. 330. 
2 


pl. 2. 
Gollin and 
Elliſon. 


Hil. 5 Ann. 
Dean and 
Chapter ef 
Exeter v, 
Prue, 

Salk. 334. 
£1.33. S. C. 


Fees. 


generally is the word of the ſtatute 28 Elia. cab. 4., and that a 
extent upon an elegit was an extent within the ſtatute, as well x 
an extent upon a ſtatute. 6 


(D) In what Court Fees are to be recovered. 


A Solicitor in Chancery may exhibit his bill for his fees (yl 
* buſineſs done in that court; and ſo he may where the hu, 
neſs is done in another court, if it relates to another demand de . to 4 
plaintiff makes in Chancery. f 4 


But it hath been holden, that chancellors, regiſtrars, any . 
proctors, who are officers of temporal profit, and whoſe fees d f bi 
. — — ys * tnc. 
not relate to the juriſdiction of the ſpiritual court, cannot fu o de be 
for them in the ſpiritual court. mon law; a 
441. 515. 4 Mod. 254. 5 Mod. 242, 10 Mod. 261. 440. 12 Mod. 583. lad 1 
Com. Rep. 18. pl. 11. So, parith clerks, 2 Str. 1108, and apparitors, Dougl, 629, z; in petit | 
As where the regiſtrar in the eccleſiaſtical court libelled there 2 
for 4s. 6d. for his fees, and proceeded to excommunication; au ee; that 
the defendant ſuggeſted, that the office of regiſtrar was a ten © 
poral office, and a freehold, and moved for a prohibition, which Felon! 
was granted; for the court hath no power to compel the pa lary, rap 
to pay fees to their officers, but they muſt bring their quam 770per h 
meryuit ; or if the office be a freehold, they may bring an aſl, en of a 
for the denial of juſt fees is a diſſeiſin; although it was object eh wee: 
that this caſe differed from that of a proctor, becauſe a regiſmm 5: 
is a mere officer of the court, and the court may appoint a 1 | 
ſonable fee to the officers that attend them. | For 
So, a prohibition was granted to ſtay a ſuit in the archdeanil 
of Litchfield's court, againſt churchwardens for a fee for ſwen (4) Ot 
ing them and taking their preſentments, becauſe no fees could i con 
due but by cuſtom, or for work done, in which caſe a quantun 5 
meruit lay. 1 0 H 
Again, the dean and chapter of the cathedral church of Exe (C) W 
having the freehold and inheritance of the ſaid church, had i 1 
preſcription 101. for every corpſe that was buried in the fa en 
church; and the defendant's teſtator being buried there, without (D) W 
their licence, the defendant refuſed to pay the 10/., for which (E B 
they ſued him in the eccleſiaſtical court: on ſhewing cauſe wi } 
a prohibition ſhould not go, it was urged, that none can preſcrin ff) Of 
to have a burying-place in a cathedral church, for the pariſhiobe the 1 
have nothing to do with it, nor pay any tithes to it; but in 
pariſh church to which they pay tithes and other duties, dal (G) W 
ſuch a preſcription may be good, and in the church-yard the Clery 


have a right to be buried without any preſcription : but the col 
held, admitting that no perſon could preſcribe to bury in 28 
thedral church, and admitting that this fee, like that of 20/. wh 
is uſually paid for burying in the cathedral church of V mie 
is reaſonable, yet it is not of ſpiritual cognizance, but is in 
ture of a licence, on which a quantum meruit may be broup! 
and the conſtant uſage to pay ſo much given in evidence; ® 
therefore the prohibition was granted. 


{H) Y 


[ 2075 ] 


t an 


l x 


F elony. 


177 HOEVER becomes infamous by the commiſſion of a Spelm. 
crime which ſubjects him to a capital puniſhment, is Gboſſ. 
ſad to be guilty of telony 3 3 which ex vi termini, ſays my Lord Prey oof 


Coe, ſignifies guodlibet crimen felleo animo perpetratum, and can be Lit. 391. 


al expreſſed by no periphraſis or word equivalent, without the word bee 
es 0 fel lmice. Sluts — 


lony to be an offence which occaſions a total Ade of either lands, or . or both, at the com. 
non law; and to which capital or other puniſhment may be ſuperadded, according to the degree of guilt, 
4 Bl, Comm. 95. Ze therefore derives the word felony, from the Saxon peo, or peoh, fee, or feud; 
and the German lon, price, as being a crime puniſhable with the loſs of the feud or benefice. id. But 
z3 in petit larceny, the lands are not liable to eſcheat; and petit larceny hath always been ranked among 
felonies; a later writer ſeems inclined to derive it from relen, in the ſenſe of offending. 2 Wooddeſ. 
$10, It is to be obſerved, that the Saxon peo, or peoh, in its primitive ſenſe, ſignified money or 
goods; that it is, in a tranſlated ſenſe, an inheritance or feud. Lye's Sax. Dict. voc. Feo. Speim. 
Olof. abi ſupr. ] | 


Felony is included in (a) high treaſon, murder, robbery, burg- (a) And con- 
lary, rape, ſodomy, &c., but for theſe we ſhall refer to their {4vently a 


don of 

proper heads, and in this place chiefly conſider it as it is a viola- 2 ait. 
tion of a man's property, known by the name of larceny, charges an 
indictment 


bas weaſon, if it wants the word proditarizt. H. P. C. 11. 3 Iaſt. 151. 1 Hawk. P. C. c. 25. 
. 


For the better underſtanding whereof we ſhall couſider, 


{A) Of what Nature the Things taken muſt be, to 
conſtitute the Offence Felony. 


(B) How far the Goods ought to belong to another. 


(C) What ſhall be ſaid to be a fclonious and fraud- 
ulent Taking. 


D) What ſhall be ſaid to be a carrying away. 
) By whom the Offence may be committed. 


without 
T whi ul 
uſe wh 


dea f) Of what Value the Goods muſt be; and herein of 
t in 8 the Difference between Grand and Petit Larceny. 
s, WC) Where the Offender is or is not excluded his 
7 Llergy. 

e co 
ä 12 p; H) Where the Olimar is to be tranſported. 

whit 


mi 


is in m 
broug 
ace; * 
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| It a 
F 23 cauſe t 
(A) Of what Nature the Things taken muſt be, to WM .;.... 
conſtitute the Offence Felony. ning. 
| But 1 
HERE it may be proper to take notice, that in the times of WM tion for 
the military. tenures every tenant was obliged to attend in might b 
the camp; and there being no proviſion made out of the publick ing fre 
ſtock for them, as there is now-a-days for our mercenary ſoldier, ſhould | 
it was neceſſary for every freeman to carry with him his own protect 
proviſion z which induced the neceſſity of a yery ſevere and rigid But; 
Juſtice upon all perſons who ſhould violate any man's property; WW then(cl 
otherwiſe camps would have been ſcenes of intolerable violence, WW they be 
and every man would have periſhed by his neighbour's ſword, er parc} 
and not by his enemies. Hence was learned the inſtitution of Wi cr oblig 
puniſhing theft by death, and thence derived into the civil ſtate, ober c/ 
which conſiſting of the ſame orders and conditions of men, it can be r 
was neceſſary that the ſame meaſures of juſtice ſhould be uſed WF cauſe ge 
both at home and in the camp; for they could not underſtand WW but the 
that a freeman ſhould be puniſhed otherwiſe in the camp than WW ſtolen, 
in the civil ſtate, as they thought juſtice was the ſame, and could WY ner as tl 
not alter with the diſtinction of countries and places; and there- WW money ; 
(a) S. P. C. fore it is that in this puniſhment our law differs from the (a) N. WM rillein © 
24 m— man and Moaſaict laws, which only oblige thoſe ſort of offenders WM But n. 
do the reſtitution of four-fold ; and cuſtom hath approved the Wi « any p 
method; for ſhould we admit a reſtitution from ſuch profligate Wil * chequ 
offenders, we ſhould have no end of rapine and violence. « perſon 
(3) 12 AT, Hence we have the reaſon of the diſtinction between the re, fund, 
32- Bio- and perſonal property, and why our law does not puniſh the N 2.7.7 
bats hl ſtealing (5) of corn or graſs growing, or apples on a tree, of WW Comp: 
18H.8.2. (e) lead on a church or houſe with death; becauſe theſe nere . ciety, 
5 7 35. came under the camp diſcipline; and therefore it was not necel- Wil « tures, 
Alen, 839 ſary to guard this ſort of property with ſuch ſanguinary laws, WM bonds 
Kb $75. where the redreſs might be by a civil action. * of any 
ent. 187. . : « f. 
(e) But now by the 4 Geo. 2. c. 32. every perſon who ſhall teal or rip, cut or break, with intents ſons, 0 
ſteal, any lead, iron bar, iron gate, iron paliſadoe, or iron rail whatſoever, being fixed to any deelling- particu 
houſe, out-houſe, coach-houſe, table, or other building uſed or occupied with ſuch dwelling-houſe, « dceme— 
thereunto belonging, or to any other building whatſoever; or fixed in any garden, orchard, court. am H fl 
fence, or outlet belonging to any dwelling-houſe, or other building, ſhall be deemed and conſtrued to be > e lan 
guilty of felony ; and the court, before whom ſuch perſons ſhall be tried, ſhall and beteby have power d In the 
tranſport ſuch felons for ſeven years; as alſo ſuch perſons who ſhall be aiding, abetting, or affifting in 1 124 to 
ſtealing, &c. or who ſhall buy or receive any ſuch lead, &c. knowing the ſame to be ſtolen. tt >. 
21 Geo. 3. c. 68., « Whoever ſhall rip, cut, break, or remove, with intent to ſteal any copper, ! with t 
ce bell-metal, utenſil, or fixture being fixed to any dwelling-houſe, out-houſe, coach-houſe, 2 warran 
« other building uſed or occupied with ſuch dwelling-houſe, or thereunto belonging, or to any © 1 mainin 
« building whatſoever, or fixed in any garden, orchard, court- yard, fence, or outlet belonging to 9 8 ö 
4 dwelling-houſe or other building, or any iron rails or fencing ſet up, or fixed in any ſquare, court ® ment, 
« other place, (ſuch perſon having no title, or claim of title thereto); or whoever ſhall be ak bad ſto 
« abetting, or aſſiſting therein, or ſhall knowingly buy or receive the ſame, although the packe on ſu } 
« felon hath not been convicted of ſtealing the ſame, ſhall be guilty of felony, &c. ] By 25 Geo. N C 
c. 10, ſtealing black lead in the mie is felony, ; lotes, 
2 h ther by the latisfied 
Vent. 187. But if they are ſevered from the freehold, whe bw 
hy png . Owner, or even by the thief himſelf, if he ſever them at 2 he 
921. and then come again at another time and take them, it is 10200) e 


Vel, II 


Felony, | 
It a man take away a box of charters, this is not felony, be- 


cauſe they are the muniments of the freehold, and relate to the 
eſtate at home, and not to the proviſions that were uſed in ſup- 


1 


plying the camp abroad. ; 
But it is ſaid, in (a) Hale, to be felony to take away an obliga- 
ton for money, and the reaſon hereof may be, becauſe ſecurities 
might be taken to anſwer money at the camp from a neighbour- 
ing freeholder; and therefore there was the ſame reaſon they 
ſhould be within this proviſion, as that other chattels ſhould be 
protected by the obligation, being equally valuable. ; 
But per Hawkins, the things taken ought to have ſome worth in 
themſelves, and not to derive their whole value from the relation 
they bear to ſome other thing, which cannot be ſtolen, as paper 
parchment, on which are written aſſurances concerning lands, 
or obligations, or covenants, or other ſecurities for a debt or 
ther cheſe in action; and the reaſon, he ſays, wherefore there 
can be no felony in taking away any ſuch things, ſeems to be, be- 
cauſe generally ſpeaking they, being of no manner of uſe to any 
but the owner, are not ſuppoſed to be ſo much in danger of being 
ſtolen, and therefore, need not be provided for in ſo ſtrict a man- 
ner as thoſe things which are of a known price, and every body's 
money; and for the like reaſon, it is no felony to take away a 
len or an infant in ward. ; 
But now by the (6) 2 Geo. 2. cap. 25. it is enacted, “ That if 
* any perſon or perſons ſhall ſteal, or take by robbery, any Ex- 
* chequer orders or tallies, or other orders, entitling any other 
* perſon or perſons to any annuity or ſhare in any parliamentary 
„fund, or any Exchequer bills, Bank notes, South-Sea bonds, 
Eaſt-India bonds, dividend warrants of the Bank, South-Sea 
Company, Za/t-India Company, or any other company, ſo- 
" ciety, or corporation, bills of exchange, navy bills or deben- 
" tures, goldſmiths* notes for payment of any money, or other 
* bonds or warrants, bills or promiſſory notes for the payment 
* of any money, being the property of any other perſon or per- 
" ſons, or of any corporation; notwithſtanding any of the ſaid 
' particulars are termed in law a cheſe in action, it ſhall be 
" deemed and conſtrued to be felony, of the ſame nature and in 
uche ame degree, and with or without the benefit of the clergy, 
"In the ſame manner as it would have been if the offender 
bad ſtolen or taken by robbery any other goods of like value 
" with the money due on ſuch orders, tallies, bilis, bonds, 
| Varrants, debentures, or notes, or ſecured thereby, and re- 
; maining unſatisfied ; and ſuch offender ſhall ſuffer ſuch puniſh- 
ment, as he or ſhe ſhould or might have done, if he or ſhe 
bad ſtolen other goods of the like value with the money due 
en ſuch orders, tallies, bonds, bills, warrants, debentures, or 
ww 2 or ſecured thereby, and remaining uu- 
atis filed.“ ; 


* of goods, with intention to defraud any perſon whatſoever; or utter, or publiſh 
Altere 


Ver, III. = af CAnd 


"ed, forged or counterfeited acceptance of any bill of exchange. &c. with intention to deftaud, 
02 the ſame to be falſe, &c, he or they ſhall be guilty of felony without benefit of clergy. 
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3 Inſt. 109. 
H. P. C. 66. 


(a) H. P. C. 
67. 


1 Hawk. 
P. C. c. 33. 
22. for 

which are 
cited H. P. 
C. 66, 67. 
3 Inſt, 109. 
Bro. Coron. 
155. S. P. G. 
25. b. 
Coron. 27. 


(5) Made 
perpetual by 
Geo. 2. 
c. 18. By 

7 Geo. 2. 
C. 22. If 
any perſon 
or perſons 
ſhall falſely 
make, alter, 
forge, or 
counterfeit, 
or cauſe or 
procure to 
be falſely 
made, &c. 
any accept. 
ance of any 
bill of ex- 
change, or 
the number 
or principal 
ſum of any 
accountable 
receipt for 
any note, 
bill, or other 


ſecurity for 


payment of 
money; or 

any warrant 
or order for 
payment of 
money, or 

as true, any 
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And by 5 Geo. 3. c. 25. $17. and 7 Geo. 3. c. 50. 5 2. % Who. 
ever ſhall rob any mail in which letters are ſent or conveyed 
by the poſt, of any letter, packet, or bag of letters, or ſhall 
ſteal and take from any ſuch mail, or from any bag of letters 
ſent or conveyed by the poſt, or from or out of any poſt-office, 
or houſe or place for the receipt or delivery of letters or 
packets ſent, or to be ſent by the poſt, any letter or packet, 
although ſuch robbery, ſtealing, or taking ſhall not appear or 
be proved to be a taking from the perſon, or upon the kings 
highway, or to be a robbery committed in any dwelling-houle, 
or any coach-houſe, ſtable, barn, or any out-houſe belonging 
to a dwelling-houſe; and although it ſhould not appear that 
any perſons were put in fear by ſuch robbery, ſtealing, or 
taking, yet ſuch offenders ſhall be deemed guilty of felony, and 
ſuſfer death without the benefit of clergy.” ] 

It is alſo from the ſtrict diſcipline that was obſerved in the 
camp, that the diſtinction is raiſed concerning beaſts that are 
' fere nature ; for thoſe that are for the proviſion of man, when 
reclaimed, are within the protection of the law, and it is felony 
3 Inſt: Peg. to ſteal them, becauſe they anſwered the uſe of the "_ for 
© 33. $23, their neceſſary food and ſuſtentation; but dogs, cats, bears, foxes, 
maonkeys, ferrets, and the like, that are not uſed for proviſion, 
may be ſtolen without any danger of death, for they are not 

within the inconveniency for which the law was provided. 


130 
" 
cc 
IL 
cc 
cc 
cc 
cc 
as 
cc 
— 4 
cc 
C7 
cc 
cc 
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7 Co. 18. 
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Crom. 36. 
Dalt. c. 103. 


2 Int, 100. But to ſteal hawks reclaimed 1s felony, (a) becauſe they were 
(@) Anat ufed for the entertainment of noble and generous perſons, and 


felony by 3. were carried into the camp for diverſion there; and therefore 

E. 3. c. 19. were conſtrued within the fame proviſion. h 

Wherever it is felony to ſteal beaſts, it is ſo in relation to the 
| 1 ollow 

( But it is (6) young of ſuch beaſts, becauſe they by right of acceſſion f 

not felony the condition of the dams. 


to Real eggs of ſwans and hau ks, but a particular puniſhment is preſcribed by the ſtatute 11 fl. 7. c. 17 
H. P. C. 68. | 


3 Inſt. 109. 
H. P. C. 68. 


(B) How far the Goods ought to belong to another 
3 Inſt. 109. 
II. P. C. 67. 
Hawk. P. C. 
c. 3Þ $24 


* Piunder- 


FL taking of goods, whereof no one had a property at the 

time, cannot be felony ; and therefore he who takes aaf 
treaſure trove, or a wreck, * waif, or ſtray, before they have bee! 
r ſeiſed by the perſons who have a right thereto, ſhall onl) be 
weckes puniſhed by fine, &c, | 


goods,” or beating, &c. with intent to kill, or otherwiſe obſtruRing the eſcape of any perſon from oe 
ſhip, or putting out falſe lights, with intent to bring any ſhip into danger, felony without benelt 


Clergy. 26 Geo. 2. c. 19. 
Over, 20. If one takes fiſh in a river, or other great water, wherein they 
3 Inſt. 109. are at their natural liberty, he is not guilty of felony ; but he 


H. F.. 37. . . : 
97 who takes them out of a trunk or pond is guilty of felony, be 


cauſe being thus ſecured, the party hath the full dominion of then. 


N. p. o. s. And for this reaſon there can be no doubt but that the taking 
Z lad. 1094 of domeſtick beaſts, as horſes, mares, colts, c., or of 1 
Hawk. Pe. ; ' 
= 4 Creatu 


exclud 


Bu 
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know 
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Felony, 


creatures whatſoever, which are domitæ nature, and fit for food, 
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* 4 5 £ * 

4 as ducks, hens, geeſe, turkies, peacocks, or their eggs, or young 

ll ones, 1s felony. 

18 But a man cannot commit a felony by taking (a) deer, hare, or Hawk. P. C. 

e conies in a foreſt, chaſe, or warren, or old pigeons being out of n 

Or the houſe. 1 * 3 W. & M. 

et c. 10. an act for the more effectual diſcovery and puniſhment of deer ſtealers; and 5 Geo. c. x5. an 
5 act by which ſuch offenders are liable to tranſportation; and 9 Geo. 1. c. 22. commonly called the 

or Black Act, made perpetual by 31 Geo. 2. c. 42. C2. by which perſons going armed, having their faces 

o's blacked, or diſguiſed, and hunting deer, robbing any warren, fiſh - pond, &c. are guilty of felony, and 


iſe excluded the benefit of their clergy. 
) 


* But a perſon, who takes any other creatures, though fere 
7 nature, if they be fit for food, and reduced to tameneſs, and 
bY known, by him to be ſo, is guilty of felony : alſo, by the better 


opinion, it is felony to ſteal wild pigeons in a dove-houſe ſhut 
the up, or hares or deer in a houſe, or even in a park, incloſed in 
ſuch a manner, that the owner may take them whenever he 


_ pleaſes, without the leaſt danger of their eſcaping; in which 
lony caſe they are as much in his power as fiſh in a pond, or young 


pigeons or hawks in a neſt, &c., the taking of which ſeems agreed 
to be felony. | | 

Alſo, the taking away of ſwans marked or pinioned, or thoſe 
which are unmarked, if kept in a pond or private river, is 
felony. 5 | 

Alſo, it is faid, that there may be felony in taking goods, the 
owner whereof is unknown; in which caſe the king ſhall have 
the goods, and the offender ſhall be indicted for taking bona cujuſ- 
dam hominis ignoti; and it ſeems that, in ſome caſes, the law will 
rather feign a property, where in ſtrictneſs there is none, than 
ſuffer an offender to efcapez and therefore it is ſaid, that he 
who takes away the goods of a chapel, or abbey, in time of vaca- 
non, may be indicted in the firſt caſe for ſtealing bona capeliz, 
being in the cuſtody of ſuch and ſuch; and in the ſecond, for 
ſtealing bona domis & ecclefie, Sc., and a fertiori therefore it fol- 
lows, that he who ſteals goods belonging to a pariſh church 
may be indicted for ſtealing bona parochianorum; and it hath 
been adjudged, that he who takes off a ſhroud from a dead 
coiple may be indicted, as having ſtolen it from kim who was 
the owner thereof when it was put on, for a dead man can have 
Pope: | | 
There is alſo a ſpecial cafe, in which a man may be guilty of 


taylor, Sc., afterwards, with an intent to charge ſuch carrier or 
taylor, fraudulently and ſecretly rakes them away. 


K 2 


3 Inft. 109. 
7 Co. 17. 
H. P. C. 86. 
Hawk. P. C. 


c. 33. 826. 


Hal. P. C. 
68. Hawk. 
P. $9 C. 3 Jo 
927. 
Hawk. P. C. 
0. 33. 829. 
and ſeveral 
authorities 
there cited. 
See too 
Hickman's 
caſe, O. B. 
178 5, in 
6th edit. of 
Hawk. PC 
Append. 
firſt, Sect. 
13. Notes 


Cro. EITE. 


felony in ſtealing goods, the abſolute property whereof is in 55 1 
himſelf; as where one, who has delivered goods to a carrier or Keilw. 70, 
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133 1 Felony, 


(C) What ſhall be ſaid to be a felonious and 
fraudulent Taking. | 


Keling, 24. T O conſtſtute an offence felony, it is not ſufficient that there 
e oy | be a fraud and (a) intent to ſteal, unleſs there be allo a 
c. 33. taking, for all felony includes treſpaſs, and eyery indictment for 
(2) But the larceny muſt have both the words cepit & aſportavit; and there- 
__ xe: hg fore if there be no treſpaſs in taking the goods, there can' be no 
mit was felony in carrying them away. 


holden ſo very criminal, that at common law it was puniſhable as felony, when it miſſed its effe& 
through ſome accident, no way leſſening the guilt of the offender. S. P. C. 17. And though at this 
day felony ſhall not be imputed to a bare intention to commit it; yet the party may be ſeverely fined. 
for ſuch an intention. Lev. 46. Sid. 23. 5 Mod. 206. and by a ſtatute 7 Geo. 2. c. 21. an aflault 
with an intent to rob is felony ; but the offender may chooſe tranſportation. 


3 Inſt. 103. Therefore if a perfon finds goods, and converts them to his 
H. P. C. 61. own uſe animo furandi, yet he is not guilty of felony. 

S. P. C. 235. 80, if a perſon who has a limited property in the goods, as 
one who has goods delivered to him to keep, a carrier who has a 
box delivered to him to carry to a certain place, or a taylor who 
has cloth delivered to him to make into a ſuit of clothes; for 
here the party injured muſt ſeek redreſs by civil action, and mult 
abide the folly of his own act in placing confidence in the per- 
ſon who was guilty of the breach of truſt. 


A. 
3 Init, 108. 


13 F. 4. But though if 1 ſend a box to the carrier, and the carrier ſells 
JP. C. 28. It» this is not felony ; yet if the box be broke open, and the 
5 * goods in it carried away, it is (5) felony ; for he hath property 


Kelyng, 35. in the box to carry it to the place appointed, but he hath no 
ee So property in the goods in the inſide, for that I have reſerved 
wherea in my own power, having locked it up out of the power of 
weaver who the carrier to whom it is ſent 3 for no man hath property that 15 


2 ſhut out from the command of the thing to which he pretends. 


or a miller So, if a carrier carries the goods to the place, and then ſteals 
who bas them, this is felony; becauſe the property is determined when 


23 the goods are come to the place appointed; beſides, it is for 


dulently and publick convenience, that the inſide of the box, ſhould be my 
clandeftinely ſecured : otherwiſe the carrier might ſteal the things containe 


— in the box, and yet deliver the box itſelf, which would not be of 


part, it is very eaſy diſcovery, 
telony; for h 2 . 1 
in ſuch caſe, the poſſeſſion of ſuch part, diſtin& from the whole, was gained by their own wrong, 37 
in a manner more baſe than if they had been ſtrangers. Hawk. P. C. c. 33. 38 4 re 
tending to go a diſtant journey, hires a horſe, fairly and b-nd fide, for that purpoſe, an Nr 1 
truth of ſuch intention by actually proceeding on his way, and afterwards rides off with the horle, 
is no theft; becauſe the felonious deſign was hatched ſubſequent to the delivery, and the delivery being 
obtained without fraud or deſign, the owner parted with his poſſeſſion as well as his FR 
O. B. 1784, p. 1294, and thereby gave to A. dominion over the horſe, upon truſt, that he wor g 
turn him when the journey was performed. O. B. 1786, p. 333-4. But if the delivery of proper 
be obtained with a pre-concerted deſign to ſteal the thing delivered, although the owner, in ere 
parts with the thing itſelf, he fill retains, in law, the conſtructive poſſeſſion of it. And where! 75 
livery of property is made for a certain, ſpecial, and particular purpoſe, the poſſeſſion, except = 25 
purpoſe, is ſtill ſuppoſed to refide, unparted with, in the firſt proprietor, See ſeveral inſtanc“ 
: Hawk. P. C. c 23: § 5: nos bib edition.] 
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Felony, 


lle who has the bare charge of goods, as a ſhepherd has of Moor, 246. 
ſheep, or a butler of plate, or that has only the ſpecial uſe of 


goods, as a gueſt in an inn, and not the poſſeſſion, may be 


guilty of larceny, in fraudulently taking them away; for the of- 
fence comes as properly under the word cep#it, and the fraud is as 
ſecret, and the villany more baſe than if it had been done by a 


ſtranger. 


If he who intending to ſteal goods obtains a delivery of them 


from the ſheriff, by virtue of a replevin, or by way of execution 
of a judgment obtained by impoſition on a court, without any 
colour of title, by falſe affidavits, &c., he may be indicted as 
having feloniouſly taken them, for the law will not endure to 
have its juſtice eluded by ſuch ſhameful evaſions. 

Alſo he, who ſteals goods from one who had ſtolen them 
ſrom me, may be indicted as having ſtolen them from me; be- 
cauſe in judgment of law both the poſſeſſion and property of 
them was always in me; and for this cauſe, he that ſteals goods 


in the county of A., and carries them into that of B., may be 
indicted in (a) either. 
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Poph. 84. 
Hawk. P. C. 
C. 33. § 6. 
and note in 


6th edit. 


3 Inſt. 108. 
H. P. C. 63. 
Kelyng, 43. 
Sid. 2 54. 

Raym. 256. 


Hawk. P. C. 
C. 33. o 
(a) 509 
pirate carry- 
ing to land 
the goods 
taken at Tea 


by piracy 


cannot be indicted at law, as having taken the goods at land, becauſe the original taking was not ſuch, 


whereof the common law takes conuſance. 3 Inft. 113. but for this wide tit. Piracy. 


It was formerly a doubt, whether a lodger, by reaſon of the 
ſpecial property. he had in the furniture of his lodgings, could 
be guilty of felony in taking them away; but now by the 3 &' 
4 J. M. cap. g. it is enacted, „That if any perſon or per- 
« ſons ſhall take away, with an intent to ſteal, embezzle, or 
© purloin any chattel, bedding, or furniture, which by contract 
or agreement he or they are to uſe, or ſhall be let to him or 
them to uſe in or with ſuch lodging, ſuch taking, embezzling, 
* or purloining, ſhall be, to all intents and purpoſes, taken, re- 


* puted, and adjudged to be larceny and felony, and the offender 
© ſhall ſuffer as in caſe of felony:“ | 


Kelyng. 24. 
Show. 50. 
57. Hawk. 
P. C. c. 33. 
§ 10. [The 
offender 
muſt be a 
lodger at 
the time 
the larceny 
is com- 
mitted. 

O. B. 1785. 
No. 74. 
The indict» 


ment alſo muſt ſet forth the name of the perſon by whom the lodgings were let. O. B. 1784. No. 747. 
And the property ſtolen muſt be ſuch as may reaſonably be conſtrued the furniture ct the ſort of lodg- 


ing taken, 1 Hawk. P. C. c. 33. 5 10. note. 


Dy the 7 Fac. 1. cap. 7. it is enacted, „ That if any ſorter or 
* kember, &c. of wool, or weaver of yarn, &c., ſhall embezzle 
wit, &c., and ſhall be convicted before two juſtices of peace, he 
% ſhall be whipped.” | 

By the (5) 21 H. 8. cap. 7. if a ſervant (being of the age of 
eighteen years, and not an apprentice,) ſhall have a (c) caſket, 
jewel, or money, or goods, or chattel of the maſter delivered to 
bim by the (4) maſter to (e) keep, and ſuch ſervant withdraw 
himſelf from the maſter, and go away with ſuch caſket, &c., to 
tac intent to ſteal the (f) fame and defraud the maſter, Sc., or 
elle being in the (g) ſervice, without afſent of the maſter, em- 
bezzle the ſame caſket, Ca., or any part thereof, or otherwiſe 
convert the ſame to his own uſe, with like purpoſe to ſteal it, 


N ſhall be guilty of felony, if fuch caſket, Sc. be of the value 
405. | 


1 2 
U luck as ſhall be committed in a dwelling-houſe or out-houſe. (c) Extend not to. choſ-s in a 


See too 
17 Geo. 3. 
C. 56. 


(5) The be- 
nefit of 


clergy was 


taken away 
from all fe- 
lonies within 
this ſtatute 
by 27 H. 8, 
c. 17. and 
reſtored by 
1 E. 6. c. 12. 
but taken 
away again 
by 12 Ann. 
c. 7. from 
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"IN Felony. 


Dyer, 5. Hawk. P. C. c. 33. C14. (d) If delivered by a ſervant to a ſervant to keep, it is within 
the ſtatute; for the delivery of ſuch ſervant is the delivery of the maſter. Hawk. P. C. c. 33. In; 
(e) Therefore a receiver, who receives his maſter's rents, and runs away with them; or a ſervant, who 
being entruſted to ſell goods, or to receive money due on a bond, ſells the goods, &c. are not within the 
ſtatute. Dyer, 5. xl. 2, 3. H. P. C. 62,6;. 3 Inſt. 105. () Includes not the waſting or con. 
ſuming of goods howſoever wilfui it may be. H. P. C. 63. (g) Muſt be ſervant both at the time 
when the goods were delivered and when they were ſtolen. H. P. C. 63. (5) It hath been holden, 
that if a ſervant, who hath corn or money delivered to him by the maſter to keep, of his own head make 


the corn into malt, or melt down the money into plate, and then go away with it, he is not within the 


ſtatute, | becauſe the properiy was altered. 5 H. 7. 16. a. Crom. 50. Dalt. c. 102. bot gu. for 
Hawkins ſeems to be of a contrary opinion, and ſays, that it comes within the reaſon of thoſe caſes 
which have been adjudged within the ſtatute ; as where a ſervant makes up his maſter's cloth, delivered 
to him to keep, into a ſuit of clothes, or his leather into ſhoes, and then goes away with them; ſo, 
where the ſervant changed his maſter's money delivered to him to keep, from ſilver into gold, and 
then goes away with it. Hawk. P. C. c. 33. 815. : 


[To the foregoing larcenies by breach of truſt by lodgers and 
menial ſervants, the legiſlature has added two others, viz. by 
officers or ſervants employed to tranſact the buſineſs of the bank 
of England, ſtat. 15 Geo, 2. c. 13. $ 12.3 and by officers or ſer- 
vants employed in the poſt office, ſtat. 5 Geo. 3. c. 25. 9 17. and 


80 


(D) What ſhall be ſaid to be a carrying away. 


(% 3 Inſt. A SFHOUGH the word æſportavit be (a) neceſſary in every 
3 . indictment for this ſpecies of felony, (6) yet the felony lies 
(5) 27 ag in the very firſt act of removing the property; for if the ſelon be 
39. S. P. Hg. caught in the act of carrying the goods away before he ts out of 


Heel _ the houſe, it is felony ; for the act of the mind declared by ſub- 


Hawk. P. C. ſequent facts makes the crime. 

c. 33. 818. 

2 Inſt. 109. Hence it hath been adjudged, that where a gueſt who had taken 

Pt. eva. off the ſheets from his bed with an intent to ſteal them, and car- 

HBazk.P-C. 8 

c. 33. $13, ried them into the hall, but was apprehended before he could get 

| out of the houſe, was guilty of larceny. | 

3 Inſt. 109. So, where a perſon having taken a horſe in a cloſe, with an 
intent to ſteal him, was apprehended before he could get him 
out of the cloſe. | 


Dalf. 27. So, if a perſon pulls off the wool from another's ſheep, or 


Crom. 36. {trips their ſkins, with an intent to ſteal them, he is guilty of 


* By 1 | ; 

8 ky felony *. 

c. 6 whoever ſteals, or kills with intent to ſteal, any part of any ſheep or other cattle, or affits in fo 
doing, is guilty cf felony, without clergy, Ten pounds reward on every convictiun to be paid by 
the ſheriff in a month; on default he forfeits double the ſum, and treble cofts. ——By 15 Ces 2. 
c. 24. the word cattle in the above act declared to extend to bull, cow, ox, ſteer, bullock, heifer, calf, 
and lamb, as weil as ſheep, and to no other cattle whatſoever. : 


Kelyng. 3z: Alſo, where a perſon intending to ſteal plate, took it out of 2 


ame in trunk, wherein it was, and laid it on the floor, but was ſurprized 


taking a before he could carry it away; it was adjudged felony, _ 
tale of goods in a waggon It appeared that the vale lay horizontally, and that he had ſet it on its end. 
As it had not been removed from the ſpot, it was holden, on a cafe reſerved, that it was not a ſufficient 
carrying away, But where a man, with a fel:-njous intention, had removed goods from the head to th 
tail of a waggon, it was adjudged to be a ſufficient removal to conſtitute a carrying away. O. B. 1794 
So, a diamond ear-ring ſnatched from a lady's ear, but lodging in the curls of her hair, and not _ 
by the thief, was holden to be a ſufficient aſportation. O. B. 1784. 1 Hawk. P. C. c. 33: $1 
note, 6th edition. ] 
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__ Felony, 


(F) By whom the Offence may be committed. 


A* thoſe who are under a natural diſability of diſtinguiſhing H. P. C. 10. 
between good and evil, as infants under the age of diſ- Hawk, P. C. 


cretion *, idiots, and lunaticks, are not puniſhable by any crimi- 


nal proſecution whatſoever, and conſequently cannot be guilty of 


felony. : 


e. 1. 
for this wide 
the heads of 
Infancy and 
Age, and 


of Iderts and Lunatics .m—* But a court and jury will, from circumſtances, judge, whether he is or 


is not of diſcretion. See Foſter, fo. 70., &c. the cafe of William Yorke. 


Alſo, a feme covert is ſo much favoured, in reſpect of that 
power and authority which her huſband has over her, that ſhe 
ſhall not ſuffer any puniſhment for committing a bare theft in 
company with, or by coercion of her huſband. | 

But if ſhe be guilty of treaſon, murder, or (a) robbery, in 
company with, or by coercion. of her huſband, ſhe is punithable 
as much as if ſhe were ſole, (a) But not if ſhe be guilty of burglary with him. 


Alſo, a feme covert may be guilty of larceny, if ſhe of her 
own voluntary act, or by the bare command of her huſband, 
ſteal the goods of a ſtranger, but not if ſhe ſteal her huſband's, 
becauſe a huſband and wife are conſidered but as one perſon in 
law; and the huſband by endowing his wife at the marriage with 
all his worldly goods, gives her a kind of intereſt in them ; for 
which cauſe, even a ſtranger cannot commit larceny in taking 
tie goods of the huſband by the delivery of the wife, as he may 
by taking away the wife by force, and againſt her will, together 
with the goods of the huſband, 


of the Difference between Grand and Petit Larceny. 


A Perſon who ſteals the goods of another, let the value of 
them be never (þ) ſo ſmall, is guilty of felony ; but it is 

le) faid to be no felony for one reduced to extreme neceſſity 

to take ſo much of another's victuals as will ſave him from 

ſtarving *. 

Owing to his unthriftineſs, it is far from being an excuſe. Hawk. P. C. c. 33. § 20. 


Com. 4 V. 31. and cites 1 Hal. P. C. 54- 


But here we muſt obſerve the difference between grand and 
on larceny, which is again divided into ſimple and mixt lar- 
ny. | | 
Simple grand larceny is the felonious and fraudulent taking 
md carrying away the perſonal goods of another, not from his 
perſon, nor out of his houſe, where the goods are above the 
Nlue of twelve pence, but if of that value, or under, then it is 


K 4 | petit 


(F) Of what Value the Things muſt be; and herein 


Kelyng. 31. 
S. P. C. 26. 
Hawk P. C. 


C. 1. Ig. 


S. P. C. 65. 
Hawk. P. C. 
Ce e 


Kelyng. 31. 


S. P. C. 65. 
Hawk, P. C. 
C. I. § IT. 


. 33. 819 · 


(4) Hal. P. 
C. 69. 

(e) Grom, 
33. Dalt. 


c. 99. But 
if ſuch ne- 


ceſſity be 


* Thie 


ine is now antiquated, the law of England admitting of no ſuch excuſe at preſent, Black, 


S. P. C. 27. 
Crom. 33. 
H. P. C. 74+ 
Hawk. P. G. 


c. 33+ $31 
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| petit larceny z if from his perſon, or out of his houſe, it is called 
mixt larceny, but hath no greater degree of guilt attending it at 
common law than ſimple larceny, for in both caſes the offender 
was allowed the benefit of his clergy, but is at this time in 
ſeveral inſtances excluded by acts of parliament. | 
S. P. C. 24. If two or more perſons together ſteal goods above the value of 
Crom. 36. 12d., every one of them is guilty of grand larceny, for each 
H. P. C. 70. . a . . 
perſon is as much an offender as if he had committed the fact 
alone. . . 
S. P. C. 4. Alſo, if one at ſeveral times ſteal ſeveral parcels of goods, 
| 4-49" 9 each under the value of 12d., but amounting in the whole to 
But this ſe- more, from the ſame perſon, and be found guilty thereof on the 


_— 1 ſame indictment, he ſhall have judgment of death as for grand 
om uſed. l 


Hawk, P. C. larceny. 


c. 33. $33. [But it is now ſettled, that the ſtealing muſt be to that amount at one and the ſame 
particular time. | 


If one be indicted for ſtealing goods to the value of ten fhil. 


Hetl. 66. 
. 8 5 5 lings, and the jury find ſpecially that he is guilty, but that the 


(a) Petit goods are worth but ten pence, he ſhall not have judgment of 


larceny is death, but (a) only as for petit larceny, | 
not puniſhed 7 (a) 7 P / | 


with the loſs of life or lands, but only with the forfeiture of goods and whipping, or other corporal 
puniſhment. H. P. C. 70. Hawk. P. C. c. 33. 4 36. It is now, by 4 Geo. 1. c. 11. and 6 Geo, 1, 
c. 23+ puniſhable by tranſportation tor ſeven years. | 


(G) Where the Offender is or is not excluded his 
Clergy. | 


11 Co. 29. BY the common law a perſon guilty of any crime, which ſub- 


e ee jected him to the loſs of life or member, was allowed his 
accurate (5) clergy, except in high * treaſon and ſacrilege. 


knowledge hereof, vide 2 Hawk. P. C. c. 23. (3) None were entitled to this privilege but eccle- 
ſiaſticks; but as the clergy were judges heieof, they extended this privilege to the clerk that ſet the 
pſalm, the door-keeper, the exorciſt, be ſubdeacon, the reader, &c. and as they extended it too far, it 
was neceſſary to reſtrain them; and therefore the temporal and eccleſiaſtical power joined in making the 
reading before the ſecular and ſpiritual judge the teſt of their being eccleſiaſticks; for it was a firong 
preſumption, in thoſe times of ignorance, that a man was an eccleſiaſtick if he could read; and there- 
fore the reading was before the ſecular judge; but the atteſtation, that he could read, was by the ordi- 
x? bo By the 21 Jac. 1. c. 16. and 3 & 4 W. & M. c. 9. women (the better half of the hum 
race. Foſt. Cr. Law, 308.) ſhall have this privilege in ſuch caſes as men; but by 4 & 5 W. & M. 
c. 24. H15. only once. By the 1 E. 6. c. 12. a lord of parliament ſhall have this pri vilege, 
though he cannot read, without burning in the hand. — And by 5 Ann. c. 6., if any perſon, con- 
vict of ſuch felony for which he ought to have his clergy, pray the benefit of that act, be ſhall not bf 
required to read, but ſhall be puniſhed as a clerk convict. ——A perſon is not entitled to this privies 
more than once. 4 H. 7. c. 13 Where it may ſtill, in certain caſes, be allowed to one acta 
in holy orders, vide 28 H. 8. c. 1. 32 H. 8. c. 3. 1 E. 6. c. 12. And how a former 4000. 
ance thereof is to be proved and certified, wide 34 & 35 H. 8. c. 14. 2 & 4 E. 6. c. 33 & 
3&%4W.&M. c. 9. (*) But ſee Foſt. Cr. Law, 190. | 


. And therefore it may be laid down as a good general rule, thet 
2 AVK. 


F. C. c. zz. wherever a perfon is denied the bencfit of his clergy, as he 15 m 
$23, petit treaſon, murder, robbery, burglary, arſon, &c., ſuch dem 
muſt be grounded on ſome act of parliament, which excludes 
him from the benefit of it. 8 


«mu 
« or 
«2dr 
H. P. 


tute, ot. 


of ff 


It is alſo a general rule, that where an offence is made felony H.P.C.23a. 
by ſtatute, it ſhall have the benefit of clergy, unleſs expreſsly 2 H. H. P. 


oo $a | | O. 330. 334, 
excluded. 335. 3 Inſt. 39. 73. Kel. 104. 2 Hawk. P. C. c. 33. Q 24+ 


So, wherever a perſon is denied the benefit of the clergy in 2 Hawk. 


him, the indictment or appeal, and the evidence thereon, muſt 925. 
expreſsly bring his caſe within the words of ſuch ſtatute. 

A ſtatute, by excluding Aa r from their clergy, doth not 2 Hauk. 
thereby exclude the acceſſaries before or after, & fic e converſo; ©: 5 0. 33. 
and a ſtatute generally excluding thoſe who ſhall be found guilty $36: 
of murder, robbery, or burglary, or other crime, without ſaying 
any thing of acceſſaries, ſhall . conſtrued to intend principals « 
only. 8 | 
Where clergy is allowable, thoſe who ſtand mute or challenge 2 Hauk. 
above twenty, or are outlawed, are as much entitled to it, as F. C. e. 33. 
thoſe who are convicted. | | 67 Youu 
Alſo, a ſtatute, by taking away clergy from thoſe who ſhall be 2 Hawk. 
ſound guilty, doth not thereby take it from thoſe who ſtand f. © © 33+ 
mute, or challenge above twenty, or are outlawed but-a ſtatute 
taking it from thoſe who ſhall be found guilty, extends as well to 
thoſe who ſhall confeſs themſelves guilty upon record, as to thoſe 
who ſhall be found guilty by verdict. | * 

But what we are chiefly to take notice of here are the-ſeyeral 
caſes in which by ſtatute the benefit of the clergy is taken away 
: irom this ſpecies of felony called larceny. | | 
J his And firſt by the 8 Eliz. cap. 4. it is enacted, “ That no per- (a) Vet if 
* ſon, who ſhall be indicted or appealed for felonious taking 2 _— 
* (a) any money, goods, or chattels from the perſon of any guilty under 
fab. other, (5) privily without his knowledge, in any place what- the value of 
4 his © ſoever, and thereupon found guilty by verdict of twelve men, 256 08 
or ſhall confeſs the ſame upon his or their arraignment, or will have judg- 

t eccle- not anſwer directly to the ſame, according to the laws of the ment of 


cet the realm, or ſhall ſtand wilfully, or of malice, or obſtinately — 
” « mute, or challenge 8 above the number of twenty, petit larce- 
a fog or ſhall be upon ſuch indictment or appeal outlawed, ſhall be 97 Hawk. 
d there- admitted to his clergy.” | 6 bey I 
or H, P. C. 7 5. (5) The offence muſt be laid to be done clam and ſecret?, in exact purſuance of the ſta- 
" + M, tate, otherwiſe the party fall have the benefit of his clergy. H. P. C. 75, Hawk. P. C. c. 36. & 3. 


ivilege, And therefore if a man takes off another's hat from his head and runs away with it, or comes 
i o 2 ſhop and cheapens goods, and runs away with them without paying for them, it is not within 


n, con- N e b ö d ru 
3 be ine tatute, nor indeed an offence indictable as a felony, but rather a treſpaſs, unleſs the offender were 


orivilex "7 Os or immediately fled the country if he were known, Dyer, 224. 2 Roll. Rep. 154+ 
actual . C. 73. Raym. 275. 
G By the 1 E. 6. cap. 12. and 2 & 3 E. 6. cab. 33. horſe ſtealers 
| ae excluded the benefit of their clergy, and by the latter of theſe 
lautes it is enacted, & That all perſons felonioufly taking or 
e, that N ſtealing any horſe, gelding, or mare, ſhall not be admitted to 
e is in : the privilege of the clergy, but ſhall be put from the ſame in 
denial 3 like manner and form as though they had been indicted or ap- 
cludes I pealed for felonious ſtealing of two horſes, two geldings, or 
i to mares, of any other, and thereupon found guilty by " 
«4 


3 


reſpe&t of a ſtatute excluding it from the crime charged againſt f. ©: c- 33. 
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See Obſerv- 
ations on the 


Felony. | 
dict of twelve men, or confeſſed the fame upon their artaign. 
« ment, or ſtand wilfully or of malice mute.” 3 poibegd 

By 3 W. & M. c. 9. If any one ſhall ſteal goods from any 
te ſhop or warehouſe belonging to a dwelling houſe to the value of 
« 55., he ſhall not be entitled to his clergy, although no perſin 
« ſhall happen to be within.” Stat. 10 & 11 V. 3. c. 23., beſides 
including coach houſes and flables, does not make it neceſlary, that 
the ſhop or warehouſe hl be belonging to the dwelling houſe, which 
is required by 3 C 4 V. M. c. g.—and TI the rather take no- 
tice of this diſtinction between the two laws, as Mr. Juſtice Foſter 
has reported in his Crown Law, fol. 78., a deciſion at the 0/1 
Bailey in July 1751, that this ſtatute does not extend to any ware. 
houſe which is a mere repoſitory for goods, but only where merchants 
and traders deal with, and ſell to their cuſiomers, It ſhould ſeem 
however, that theſe diſſant warehouſes were thoſe expreſsly, which 
were intended to be protected by this ſtatute 3 as the ſhop or 
warehouſe belonging to a dawelling houſe was before protected by 
3& 4W.& M. cap. g., and the more diſtant the warehouſe, 
the more probable it is that it ſhould be broke open, * 

By the 10 11 V. 3. cap. 23. (commonly called the fo. 
lifting af, ) “ All perſons, who by night or day ſhall in any 
« hop, warehouſe, coach houſe, or ſtable privately and felonioufly 
cc ſteal any goods, wares, and merchandizes of the value of 57, 
cc or more, though ſuch ſhop, &c. be not broke open, and 
cc though the owner or any other perſon be not in ſuch hop, &c, 
ce or that ſhall aſſiſt, hire, or command any perſon to commit 
« ſuch offence, being thereof convicted, or attainted by verdict 
cc or confeſhon, or. being indifted thereof ſhall ſtand mute, or 
c challenge above twenty of the jury, ſhall be excluded from 
cc the benefit of the clergy.” | | 

And by the 12 Ann. cap. 7. it is enacted, ©« That every perſon, 
c who ſhall feloniouſly ſteal any money, goods, or chattels, 
« wares or merchandizes of the value of 4os., or more, being in 


sa dwelling houſe, or outhouſe thereunto belonging, although 


<« ſuch houſe or outhouſe be not actually broken by ſuch of- 
fender, and although the owner of ſuch goods, or any other 


„ perſon or perſons, be or be not in ſuch houſe or outhouſe, or 


« ſhall aſſiſt or aid any perſon or perſons to commit any ſuch of- 
« fence, being thereof convicted or attainted by verdict or con- 


4 feſſion, or being indicted thereof ſhall ſtand mute, or ſhall pe: 


te remptorily challenge above the number of twenty returned to 
« be of the jury, ſhall be abſolutely debarred of and from the 
« benefit of the clergy, &'c. Provided, that nothing in this a0 
« ſhall extend to apprentices under the age of fifteen years, who 
« ſhall rob their maſters as aforeſaid.” | 

By the 22 Car. 2. cap. 5. it is enacted, That no perſon who 
« ſhall be indicted for feloniouſly cutting and taking, ſtealing 1 
« carrying away any cloth or woollen manufactures from the 
« rack or tenter in the night-time, and thereupon found guitf 
« by verdict of twelve men, or ſhall confeſs the fame on arraigt 


« ment, or will not anſwer directly to the ſame according of 


Felony. 


« law of the realm, or ſhall ſtand wilfully of malice mute, or 
« challenge peremptorily above the number of twenty, or ſhall 
« be upon ſuch indictment outlawed, ſhall be admitted to the 


2 
* « benefit of the clergy; and by the ſame act to ſteal or embezzle 
erſon « any of his majeſty's ſail, cordage, or any other his majelty's 
fidey « naval ſtore, is excluded the benefit of the clergy.” “. 
that } That all perſons, who ſhall ſteal any goods out of any pariſh 
hich church, or other church or chapel, are in all caſes excluded the 
: no- benefit of the clergy. | : 
fee | 
Old | 5; | 
2 (H) Where the Offender is to be tranſported. 
— T is enacted by 4 Geo. 1. cap. 11. and 6 Geo. 1. cap. 23. That 
rhich ] 4 5 3 
p or where any perſon or LINGO ſhall be convicted of grand or 
d by “petit larceny, or any felonious ſtealing or taking of money, 
ouſe, „goods, or chattels, either from the perſon or in the houſe of 
« any other, or in 45 other manner, and who by the law ſhall 
2 abe entitled to the benefit of the clergy, and liable only to the 
| any * penalties of burning in the hand or whipping, (except perſons 
ouſly * convicted for receiving or buying ſtolen goods, knowing them 
f 565 «to be ſtolen,) it ſhall and may be lawful for the court before 
Sad * whom they were convicted, or any court, held at the ſame or 
2 * any other place, with the like authority, if they think fit, in- 
mmit «ſtead of ordering any ſuch offenders to be burnt in the hand, 
dich *or whipt, to order and direct that ſuch offenders ſhall be ſent, 
e, or „as ſoon as conveniently may, to ſome of his majeſty's colonies 
3 * and plantations in America for the ſpace of ſeven years; and 
* that court before whom they were convicted, or any ſubſe- 
arſon, * quent court, with like authority as the former, ſhall have power 
ittels, to convey, transfer, and make over ſuch offenders, by order of 
ng in * court, to the uſe of any perſon or perſons who ſhall contract 
,ouph « for the performance of ſuch tranſportation to him or them, 
* *and his and their aſſigns, for ſuch term of ſeven years; and 
other * where any perſon ſhall be convicted for any crimes, for which 
ſe, or : they are excluded their clergy, and the king ſhall extend his 
& ub © mercy to them upon condition of tranſportation to any part of 
3 8 America, and ſuch intention of mercy be fignified by a princi- 
l pe: : pal ſecretary of ſtate, it ſhall be lawful for any court, having 
ied to er authority to allow ſuch offenders the benefit of a par- 
m the 1 don, to order and direct the like tranſportation to any perſon, 
18 aft a who will contract for the performance thereof, of any ſuch of- 
| who a g as alſo of any perſon convict of receiving or buying 
: olen goods, knowing them to be ſtolen, for the term of four- 
ho em years, in caſe ſuch condition of tranſportation be general, 
ng r Wl. elſe for ſuch other term as ſhall be made part of ſuch con- 
m the . a, and ſuch perſon ſo contracting, and his aſſigns, ſhall 
guilty „an intereſt in the ſervice of the ſaid offenders for ſuch 
raign: 4 roy of years; and if any ſuch offender return into Great 
to the ain or Ireland, before the end of his term, he ſhall be 
« Jaw | | 


cc liable 


I 39 


Vide 2 
Hawk. P. C. 
c. 33. I 725 
37 4, 57 ©- 


{ Though 
tranſporta- 
tion was not 
eſtabliſhed 
by legiſla- 
tive autho- 
rity before 
4 Geo. 1.g 
yet long be- 
fore that 
time, (pro- 
bably from 
the original 
planting of 
colonies in 
the Weft Ins 
dies,) tranſ- 
portation 
was fre- 
quent, as 
appears 
from the 
introduction 
to Kelynge s 
Reports. 
Per Gould, 
2 H. Bl. 
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140 Felony, 
| 1 liable to be puniſhed as any perſon attainted of felony, withoy “ conta 
i * the benefit of clergy, c. Provided, That the king may par. order 
{1 « don and diſpenſe with any ſuch tranſportation, and allow a * ſhall ! 
[4 „the return of ſuch offender, paying his owner, at the tine, “ porta! 
pl * ſuch ſum as ſhall be adjudged reaſonable by any two juſtices af [lt 1s 
& « the peace, where ſuch owner dwells, and where any ſuch of, Wall be 
1 « fenders ſhall be tranſported, and ſhall have ſerved their terms, WW cnt a 
[4 « ſuch ſervices ſhall have the effect of a pardon, as for the Wn cond 
i & crimes for which they were tranſported,” “ fied by 
4 And it is further enacted, „ That every ſuch perſon, to whon uch j1ic 
1 & any ſuch court ſhall order any ſuch offenders fhall be tranf. WW the © 
4. & ferred or conveyed, ſhall, before ſuch offenders ſhall be de. WY nifcd © 
0 « livered to them, contract with ſuch perſon as ſhall be appointed uns con 
i ce by ſuch court, and ſhall give ſufficient ſecurity, to the ſatisfac- In co 
9 8 * tion of ſuch court, for the tranſporting ſuch offenders to ſome Ms up 
9 « plantation in America, to be ordered by ſuch court, and the br 1 
bj & procuring an authentic certificate from the governor, or chief . 86. 
9 & cuſtom-houſe officer, of the place of the landing of ſuch of. W;* © 
al « fenders, c., and their not returning by the wilful default of 
mY « ſuch contractor.“ | 
44 And it is further enacted, by 6 Geo. 1. cap. 23., * That the cout 
3 cc may nominate two or more juſtices of the peace, for the place 
jo & where ſuch offenders ſhall be convicted, who ſhall have power 
1 4 to contract with any perſon or perſons for the performance of 
4k , © the tranſportation of ſuch offenders, and to order ſuch and the | 
nl « like ſecurity, as the ſaid former act directs, to be taken by 
A « order of court, and to cauſe ſuch felons to be delivered to 
lh « ſuch contractors; which ſaid contracts and ſecurity ſhall be 
"_ ce certified by the ſaid juſtices to the next court, held with like 
4 « authority, to be filed, c.“ 4 
115 And it is further enacted, c That all charges, in or about ſuch pe 
100 « contracts, Sc., ſhall be borne by each county, c. for which 1 
1 &« the court was held, and that the reſpective treaſurers ſhall pay le acts 
1 « the ſame; and that all ſecurities for tranſportation ſhall be by WW neſerra 
N « bond in the names of the clerks of the peace, &c., and the . 
| te money recovered ſhall be to the uſe of the reſpective cout ki be 
« ties.” | Kceptation 
And it is further enafed, et That the perſons ſo contracting s, 
« tc. may carry ſuch offenders towards the ſea-port, &c., and Wil... 
that if any perſon ſhall reſcue ſuch offenders, or aid them i ebe be! 
% making their eſcape, &c., they ſhall be deemed guilty of felon) . 
See further © without clergy; and that if any felon ordered for tranſportz- * 
2 — « tion ſhall be afterwards at large within any part of Great! Br. e fr 
Geo. z. &« Zain, without ſome lawful cauſe, before the expiration of hi5 . © 4: 
Sell. 2. « term, and be lawfully convict thereof, he ſhall ſuffer death | 
8. 56. 35+ « without clergy, and may be tried before juſtices of aſſiſe, 97 os 
e and terminer, or gaol-delivery, for the county where he ſhall - (4) V 
«© apprehended, Sc., or from whence he was ordered to be 
cc tranſported, &., and that the clerk of aſſiſe, and clerk of tht 5 7 
e peace, where ſuch orders of tranſportation ſhall be made, ſhall, 0 * 
« on requeſt of the proſecutor, &c., certify briefly a tranſcrip Wy! V 
4 containing 
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containing the tenor of every indictment, conviction, and 


«order of tranſportation, to the juſtices of aſſiſe, &c., which 
6 ſhall be ſufficient proof of ſuch conviction and order of tranſ- 
6 portation.” | | | b | 

[lt is provided by the 8 Geo. 3. c. 15. that where any offender 
hall be convicted without benefit of clergy, and the judge ſhall 
grant a reprieve, if the king ſhall afterwards pardon ſuch offender 
on condition of tranſportation, and ſuch intention ſhall be ſigni- 
fed by a ſecretary of ſtate to the judge recommending mercy, 
ſuch judge may make an order for the immediate tranfportation 
of the offender, m like manner as if ſuch intention had been ſig- 
ned during the continuance of the aſſizes at which the offender 
was convicted. | 

In conſequence of the defection of the American colonies, the 
lays upon this ſubject have undergone conſiderable alterations, 
for which ſee the ſtatutes of 19 Geo. 3. c. 74. 24 Geo. 3. U 2. 
„56. 25 Geo. 3. c. 46. 27 Geo. 3. c. 2. 28 Ges. 3. c. 24. 
jo Ces. 3. c. 4. and 34 Geo. 3. c. 60.] 


0 


: Felo de ſe, 


\ 
| 
» l 


Perſon who wilfully deſtroys himſelf is termed a felo 4. ſe, Plow. 261. 
and 15 ſaid to be guilty of the worſt ſort of (a) murder, as Dame 


le acts againſt the firſt principle of reaſon, which is that of ſelf. faden cate. 


(a) Yet in 
preſerration. = caſes 


2 ; ; it is con- 
biered as a different offence; and therefore if the king pardons all crimes, except murder, this offence 


hal be pardoned 3 for though in a ſtrict ſenſe it may be called murder, yet according to the common 
Keptation of words, the offence of a perſon who murders another, and that of felo de ſe, are con- 


wdred as diſtinct offences, and as ſuch are diſtinctly treated of by authors who have written of theſe 


W 3 as Stam. P. C. 183. Kc. Beſides, the end of excepting murder ſeems to be, that the of- 
3 might be brought to juſtice, and that the law of God and Nature, which require blood for blood, 
ts it be ſatisfied 3 but the diſcharging a chattel, or pardoning a forfeiture, is not of any ſuch conſe- 
Xe; 2110 it bath been held by divines, that pardoning murder draws Periculum animarum with it, -as 
* contrary to the law of God, which requires blood for blood. The King v. Ward, Lev. 8. 
. 50. Keb 66. 548. S. C. adjudged. It is alſo in common parlance taken as a diſtinct 
oe from other felonies ; and therefore a grant of b9na & catalla felonum will not carry the goods 
felo de ſe. Sid. 420. Vent. 32. Saund. 274. adjudged. | 


In treating of this Offence, it will be neceſſary to conſider, 


(A) Where a Perſon ſhall be ſaid to be a Felo de /e. 
t) Of the Manner of finding him ſuch, 
0) What he ſhall forfeit for this Offence, 
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342 Felo de ſe. 
(A) Where a Perſon ſhall be ſaid to be Felo dt e. 


ies 30, NO perſon can be elo de 2 who is under the age of diſeretion, 


no ſuc 
has be 
ſuch it 
be the 


1 or non compos at the time he commits the fact; and there. deceal 
3 Inſt. 54. fore if an infant kill himſelf under the age of diſcretion, or 3 All 
(a) 3 3 (a) lunatic during his lunacy, he cannot be a felo de ſe. ments, 
Od. IOO. ; ; ( 
It is faid to be the prevailing opinion, that a perſon who kills himſelf muſt be non compos of courſe, on ſtance: 
this ſuppoſition, that it is impoſhble a man in his ſenſes ſhould do a thing ſo repugnant to nature and that 1t 
reaſon ; but in Hawk. P. C. c. 27. & 3. this notion is juſtly exploded. 4 Bl. Comm. 18g. in ſuc] 
| Ani 

44 E. I: 44+ Not only he who deliberately kills himſelf, but alſo he who found 
3. maliciouſly attempting to kill another happens to kill himſelf, is emerg! 
13. 14. a felo de ſe; as if A. diſcharge a gun at B., with an intent to kill out of 
Dalt. c. 92. him, and the gun burſt and kill A., or if A. ſtrike B. to the & ſic 
ground, and then haſtily falling upon him, wound himſelf with Yet 

a knife which B. happens to have in his hand, and die; in both rule te 


theſe cafes A. is felo de ſe, for he is the only agent. 


Stamfs P. C. But if a man be killed by haſtily running on a knife or ſword 
_ * which a perſon aſſaulted by him, and driven to the wall, holds up 


Palo. b, in his defence, he ſhall not be adjudged a „elo de ſe, but the other 


Crom. 28. {hall be judged to have killed him /e defendendo. : 

cont. 3 inſt. 54. : ; 

Keilw. 136. If one perſon kills another, though by his deſire and entreaty, A? 
1 


yet the perſon ſo killed is not a „elo de ſe, but he who killed him 
is as much a murderer as if he had acted out of his own head; 
for every aſſent of that kind is void, being againſt the laws of 
_ God and man. | 
Moor, 754 But if two perſons agree to die together, and one of them, at 
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oy ib. the perſuaſion of the other, buys ratſbane, and mixes it in a po- anoth 

< 27. &6, tion, and both drink of it, and he who bought and made the ſaid, 

potion ſurvives, by uſing proper remedies, and the other dies, 1 may | 

ſeems the better opinion, that he who dies ſhall be adjudged a execu! 

felo de je, becauſe all that happened was originally owing to his But 

id own wicked purpoſe, and the other only put it in his power to inheri 

1 execute it in that particular manner. All 

1 | the ſe 
1 | the f 
FT (B) Of the Manner of finding him ſuch. w 
or | | au! 

1 N H. P. C. 29. O perſon can be a „ele de ſe before he is found ſuch by ſome datel 
1 $ 5s. * inquiſition, which ought regularly to be by the coroner fupe! Was g 


5 — 
= 26 orc 


viſum corporis, if the body can be found. 

Fg LI But if the body cannot be found, ſo that the coroner, who has 
> Lev: 14x, authority only ſuper wiſum corporis, cannot proceed, the mqui] 
Hawk. P.C. may be by juſtices of the peace, who by their commiſſion have 3 
c. 27. § 12. general power to enquire of all felonies ; or in the Kings Bench, 
if the felony were committed in the county where the ſaid court 
fits ; and ſuch inquiſitions are traverſable by the executors, S. | 

But it was formerly holden, that, with regard to the hign 
credit which the law gives to inqueſts found before the — 


8 E. 4. 4. a. 
Bro. Coron. 
151 2 Lev, 
141. 152. 


di ſome 


er fupt! 
who has 


mnquir] 
have 2 
1 Bent hy 
d court 


coronely 
10 | 


Felo de ſe. 


no ſuch inqueſt found before him could be traverſed ; but this 
bas been ruled otherwiſe of late, and it ſeems now ſettled, that 
ſuch inqueſt being moved into the King's Bench by certiorari, may 
he there traverſed by the executor or adminiſtrator of the perſon 
deceaſed, or by the king or lord of the manor, &c. | 


All inquiſitions of this offence, being in the nature of indict- 
ments, ought particularly and certainly to ſet forth the circum- 
{ances of the fact, as the particular manner of the wound, and 
that it was mortal, &c., and in the concluſion add, that the party 
in ſuch manner murdered himſelf, 

And therefore if either the premiſes be inſufficient, as if it be 
found that the party flung himſelf into the water, & ſic ſeipſum 
emergit, which is nonſenſe, becauſe emergo ſignifies only to riſe 
out of the water; or if there be wanting the proper concluſion, 
& /ic ſeipſum murdravit, the inquiſition is not good. | | 

Yet if it be full in ſubſtance, the coroner may be ſerved with 
rule to amend a defeCt in form. 


Keb. 907. 3 Mod. 101. Salk, 377. pl. 21. 


(C) What he ſhall forfeit for this Offence. 


x Felo de ſe forfeits all chattels real or perſonal which he hath 
in his own right, and alſo all ſuch chattels real whereof he is 


poſſeſſed, either jointly with his wife, or in her right; and alſo 


all bonds, and other perſonal things in action, belonging ſolely to 
himſelf ; and alſo all perſonal things in action, and, as ſome ſay, 
entire chattels in poſſeſſion, to which he was entitled jointly with 
another, on any account, except that of merchandize ; but it is 


ſad, that he ſhall forfeit a moiety only of ſuch joint chattels as + 


may be ſevered, and nothing at all of what he was poſſeſſed as 
executor or adminiſtrator. em 2 
But the blood of a „elo de ſe is not corrupted, nor his lands of 
nheritance forfeited, nor his wife barred of her dower. + 

Alſo, no part of the perſonal eſtate is veſted in the king before 
tle ſelf- murder is found by ſome inquiſition, and conſequently 
the forfeiture thereof is ſaved by a pardon of the offence before 
ſuch finding. 162. 2 Mod. 53. 3 Mod. 100. 241. cont. Lev. 8. 
But if there be no ſuch pardon, the whole is forfeited imme- 
dately after ſuch inquiſition, from the time ſuch mortal wound 
Was given, and all intermediate alienations are avoided. 
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2 Keb. 859 
2 Jon. 198. 
Vent. 273. 
3 Keb. 564. 
566. 604. 
800. Skin. 
45. pl. 16. 
Salk. 377. 
pl. 21. 


3 Lev. 140. 
12 Mod. 
112. 


Vide 2 Lev. 

152 · Sid. 

225. 2 69. 
Fitzgib. 6. 


Stamf. 
P. C. 188, 


Crom. 31. a. 
3 Inſt. 55. 
19 H. 6. 

7. a. 
8 E. 4. 24. b. 
Raym. 7 


Plow. 26 1. 


5 Co. 110. 
3 Inſt. 54. 
Saund. 362. 
Sid. 150. 


Keb. 67, 68. 


Plow. 260. 
5 Co. 110. 
For proce ſs 
from the 


crown; office againſt a debtor of felo de ſe, vide Saund. 273. 
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| (B) The Effect and Operation of Livery : And Wis: - 
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8 all property in lands began by occupancy, ſo it ſeems the 

firſt method of transferring property was by inveſtiture; 
for as no man could originally appropriate, but by ſettling him. 
ſelf in the poſſeſſion and application of it to his own uſe, ſo no 
man could transfer but by a ſolemn and publick delivering over 
the poſſeſſion, and the ceremony uſed in ſuch act of delivery is in 
our law called livery and ſeiſin, and is thus defined, ſolemnis rei 
feudalis traditio ſub præſtatione fidet coram teſtibus vaſſplo facta. 
The end and deſign of this inſtitution was, by this ſort of 
ceremony or ſolemnity, to give notice of the tranſlation of 
the feud from one hand to another; becauſe if the poſſeſſion 
might be changed by the private agreement of the parties, ſuch 
ſecret contracts would make it-dificult and uncertain to diſcover 
in whom the eſtate was lodged, and conſequently the lord would 
be at a loſs of whom to demand his ſervices; and ſtrangers 
equally perplexed to diſcover againſt whom to commence their 5 
actions for the proſecution and recovery of their right: to prevent Ke 
therefore this uncertainty, the ceremony of livery and ſeiſin was Sag 


5 11d te 
inſtituted; 


words 


This method of conveyance was made uſe of before men were 2g} 
acquainted with letters, and therefore it was required to be on W3 
the land, or near the land, that the other tenants of the manor leed | 

ed, 


might be witneſſes of it, who in thoſe days were called to the cordin 


lord's court, to determine all controverſies relating to ſuch tranſ- can 
lation; and though after the uſe of letters a charter of feoff. ſmitat 
ment was introduced, yet was not this neceſſary, but only tended an the 
to the authentication or evidence of it; and ſo our law deter- Amin, 
mined, before the ſtatute of frauds and perjuries, as is obſerved limitat 
hereafter. | ſeoffme 


For the better underſtanding this method of conveyance, we ; - wy 


ſhall conſider, pp 


(A) The ſeveral Sorts of Livery in our Law: And eve 


3 eſtate | 
herein, | | "Tl 
1. Of Livery in Deed. bo deli 


: « - - . . fr 
2. Of Livery within View, or in Law. ow 
: n el 83 { 


erein, A fe 


1. The Effect thereof to paſs a future Intereſt. 


Nasr 
11. 
4 Wi 1410 


2. The Vo; 


Feoffitient, 145 
£ 2. The Operation thereof, where the Feoffor is out of Poſ- 


felon. | 
3. In what Caſes ſeveral Parcels will paſs by one Livery, or 
where ſeveral Parties may take by Livery to one. 


(0) Of the Charter of Feoftment ; and herein what 
Things are neceſſary to the making of a perfect 
Charter, and how far the Charter governs the 


"og Livery which is relative to it. 
15 D) Who may make a Feoffment. 


over \ : 7 7 | 
en E) Of making it by Letter of Attorney. 
rei 3 
1 
t of | 
To J) The ſeveral Sorts of Livery in our Law: And 
_—_ Rs, herein, | 
ſuch | 
wy 1. Of Livery in Deed, 
15 TA. livery in deed is the actual tradition of the land, and is Co. Lit. 
6 made either by the delivery of a branch of a tree, or a turf 4% 4. 
event c 8 . . i 6 o. 137. b. 
ck the laud, or ſome other thing, in the name of all the lands To. 
was md tenements contained in the deed ; or it may be made by good's cafe, 
words only, without the delivery of any thing; as if the feoſſor nj 
_ being upon the land, or at the door of the houſe, ſays to the 2 Roll. Abr. 


feolfee, I am content that you ſhould enjoy it according to the 7. and wide 
ed, or enter into this houſe or land, and enjoy this land ac- — Cee 
o the cording to the deed ; this is a good livery to paſs the freehold, ſeems cont. 
becauſe in all theſe caſes, the charter of feoffracnt makes the 

p lmitaticn of the eſtate, and then the words ſpoken by the feoffor, 
ende on the land, are a ſufficient indicium to the people preſent, to de- 


detet- termine in whom the freehold reſides during the extent of the 
erved mitation 3 beſides, the words, being relative to the charter of 
| ſeolfment, plainly denote an intention to enfeoff. 8 

e, we But if a man without any charter, being in his houſe, ſays, I 6 Co.26. | 
bete demiſe you this houſe, as long as I live, paying 297. per RO Ne 
ann., this paſſes no freehold, but only an eſtate at will, becauſe Lit. 48. 

And ne word demiſe denotes only the extent of the limitation of the Cro. Eliz. | 
filate intended to be conveyed ; but bare words of limitation, 128. 


a3 . a | 2 Co. 138. 
"Ithout ſome act or words to diſcover the intention of the feoffor ; Ora pl. 


deliver over the poſſeſſion, are not ſufficient to convey the 632. 

Trehold ; ſor if a charter of feoffment be made to a man and his 

en, this, without ſome other a& or words to give the pofici- 
And lon, only paſſes an eſtate at will, becauſe the act of delivery is 

guldte to the perfection of the charter; but beſides the charter 

eoffanent, there muſt be ſome act or words to deliver over the 


Nes 
he! 
4 


on before the feoffee can enjoy it purſuant to rhe charter. 
The Vor. III. _ But 
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9 Co. 137. 
b. 138. a. 
Co. Lit. 

48. a. 57. a. 
2 Roll. 
Abr. 7. 

-"G Combe: 


Moor, pl. 
2336. 
Keale's caſe. 
Cro, Eliz. 


25. 


Pollex. 47. 


Co. Lit. 
48. d. 

2 Roll. 
Abr. 3. 7. 
Vent. 186. 
Moor, 8 5. 
Fellex. 43, 


Feoffment, 
But if the feoffor had delivered the charter upon the land in the Bu 


name of ſeiſin of all the lands comprized in the deed, this had with 
been good to execute the deed, and to give livery alſo; becauſe may | 
the bare delivery of the deed is good to execute it as a deed, and poſſel 
the delivery of the deed or any other thing, in the name of Wi comp 
ſeiſin of the land, is ſufficient to give livery, becauſe the intention of his 
of thoſe ſolemn acts is only to diſcover to all perſons in whom Wi tifcty 
the freehold is lodged ; and this end is as effectually anſwered by be 2; 
the delivery of a deed, or any thing elſe in the name of a ſeifin, power 
as of a turf or a twig, the one being equally viſible and notorious of bis 
as the other. | lawful 
A., being ſeiſed of lands in fee, borrowed 20/. of B., and for If a 
re- payment agreed to aſſure him the land; and thereupon they new, 
both went to the land, where A. ſaid to B., I am indebted to you the w] 
20/., and if I do not pay you before Michaelmas, then I bargain of the 
and ſell this land to you, and if I pay you then, I ſhall have ny of feo! 
land again; and then put B. in poſſeſſion of the land; this was are a 
holden a good livery, becauſe here the poſſeſſion was actually de. poſſeff 
hvered purſuant to the agreement of aſſuring the land for the But 
ſecurity of the money, which poſſeſſion was to be reveſted on the vithin 
payment of the money by A. the feoffor. aan 
. und, 
2. Of the Livery within View, or the Livery in Law. t ſeem 
la 

The livery within view, or the livery in law, is when the 3 
feoffor is not actually on the land, or in the houſe, but, being n on an) 
ſight of it, ſays to the feoffee, I give you yonder houſe or land, WW... n 5 
go and enter into the ſame, and take poſſeſſion of it accordingly: by whi 
this ſort of livery ſeems to have been made at firſt only at the poſſe 
court barons, which were anciently holden f#-b dio in ſome open ſupport 
part of the manor, from whence a general ſurvey, or view, migit I ate. t 
have been taken of the whole manor, and the pares curiæ cali eli 
diſtinguiſhed that part which was then to be transferred. | fofor 
But this ſort of livery is not perfect to carry the freehold til WF: 

an actual entry made by the feoffee, becauſe the poſſeſſion is not WP... d 
actually delivered to him, but only a licence or power given him "oy 
by the feoffor to take poſſeſſion of it; and therefore, if either te de ent. 
feoffor or feoffee die before an entry made by the feoffee, tie... .. 
livery within the view becomes ineffectual and void; for if the ber; 
feoffor dies before entry, the feoffee cannot afterwards enter, be- ſhall be 
cauſe then the land immediately deſcends upon his heir, and code h. 

| lequently no perſon can take poſſeſſion of his land without an -n be 
thority delegated from him who is the proprietor ; nor can the ſellon t. 
heir of the feoffee enter, becauſe he is not the perſon to wham |... * 
the feoffor intended to convey his land, nor had he anf a0. do, v 
thority from the feoffor to take the poſſeſſion; beſides, if the dem m 
heir of the feoffee were admitted to take poſſeſſion after his f. Wing, - 
ther's death, he would come in as a purchaſer, whereas he wrd, 
mentioned in the feoffment to take as the repreſentative of hi Pod ex 


anceſtor, which he cannot do ſince the eſtate was never veſted i 
his anceſtor. | | | 1 


the But if the feoffee, in ſuch caſe, dare not enter into the land 2 Roll. 
had without peril of his life, he may claim the land, as near as he 2 
uſe may lafely venture to go, and this ſhall be ſufficient to veſt the 48. b. 
and 


poſſeſſion in him, and render the livery within view perfect and 


e of complete; for nobody is obliged to expoſe his life for the 3 
tion of his property; but when he has gone as far as he may wi 

hom WW {fetv, the law very reaſonably looks upon ſuch intention to 
d by be as effectual as the act itſelf ; for otherwiſe it might be in the 


power of a man, by his own act of violence, to deprive another 


of his right, and thereby to receive an advantage from an un- 
lawful act. 


If a man delivers a charter of feoffment to his feoffee, within 2 Roll. 


they WW ricw, and ſays, I will that you have the lands that you ſee there, Abr. 7+ 
d you the which are compriſed in this charter, according to the purport 
rgain of the charter, this is a good livery within view; for the charter 
re my of feofment fully denotes the intention to enfeoff, and the words 
3 Was 


re a licence to the feoffee to enter into the land, and to take the 
poſſeſuon thereof, according to the charter. 

But if the feoffor had only delivered the charter of feoffment 2 Roll. 
within view, and only ſhewed the feoffee the lands, without = 7- b. 
laing any thing, though the feoffee had actually entered into the * 33.5 
nd, and the feoffor had afterwards agreed to the entry, yet this 
it ſeems is no good feoffment; becauſe the bare ſhewing of the 
lands to the feoffee implies no authority or licence from the 


en the Wi {:ofor to take poſſeſſion; and conſequently the entry being with- 
3 but any authority cannot veſt the freehold in him, becauſe there 
15 vs no ſolemn act, nor publick declaration, made by the feoffor, 
1 S x 


by which the pares might diſcover a real intention to charge the 


at ti: i ref flion, and the ſubſequent agreement of the feoffor can never 
ne r lupport an act which was originally void; for though the feoffee, 
„ pa ater the delivery of the charter, might take the uſufructuary 
£ 


polleſion as tenant at will, yet the freehold (till continued in the 

* feofor, for that cannot paſs from one to another, without ſome 

hol mn lolemn or publick declaration, that the pares may, upon any dif- 

Jn 18 de, determine in whom the freehold reſides. | 

ven hun fa man makes livery within view, to a woman, and before Perk. 
he le enters, the ſeoffor marries her, and afterwards never claims 9214. 
flee, | ny thing but in right of his wife, this is a goo execution of the * 
wery; for the huſband claiming the land, in right of his wife, Bro. Feoff. 
bull be ſufficient to reduce the lands actually into her poſſeſſion, nh 57: 


or if the 
nter, be· 


_ E7 | Vent. 186. 
and * inee he is the proper perſon to tranſact for her; and therefore 3 
ut an ru bal be preſumed to have parted with and delivered up the poſ- | 
f _ fon to her, ſince after the coverture he claimed the land only 

| 


A her right. 


„ where two women were jointenants in fee, and one of Mod. gr. 
3 made a feoffment to a man, and livery within view, by 3 872. 
1 8˙ 20, enter, and take poſſeſſion; and before the man eu- vent. 126. 
"0, he married the feoffor; his entry after the marriage was a Partons and 
00 . . . . * 

bed execution of the livery, becauſe, by the livery within the DO 

few 2 » ; 5 4 , Pollex. 45 
b. . tereſt paſſed to the feoffee, which is not revocable 


to 53» 
td 2 
tue teme ; and his entry after the coveriure makes the utmoſt 
| | | L a- notoriety, 
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Oo. Lit. 48. 


bo 


Cro. Eliz. 
451. 

2 Vent. 204. 
Co. Int. 
217. 

5 Co. 91. b. 


4 Co. 85. 
Biickler's 
gaſe. 


Feoffment. 


notoriety the thing is capable of, to diſcover in whom the free. Ive 
hold is lodged, and his entry ſhall be intended for his benefit; me 
and therefore ſhall have a retroſpect to the livery in view to make 5 
it a perfect feoffment. | for | 

The livery within view may be made of lands in another WA 
county than where the lands lie, becauſe the tranſlation of the ©" 
feud was often made at the court baron, in the preſence of par: | the 
curiz; and theſe courts being holden /#b dio, the pares could hare (ver 
a diſtinct view of every part of the manor; and therefore were ry 
proper to atteſt this ſort of inveſtiture though the lands were in ſecut 
a different county, for notwithſtanding that, they might haze 2 


been part of-the ſame manor for which the court was holden. 


(B) The Effect and Operation of Livery : And 


herein, 10 
1. Of the Effect thereof to paſs a future Intereſt, - 
T HIS ceremony was firſt inſtituted, that the pares of the "a 
county might, upon any diſpute relating to the freehold, de- "pe 
termine in whom it was lodged, and thence be the better enabled 5 1 
to determine in whom the right was. Hence therefore it is, that ii . 
a man makes a feoffment, or leaſe for life, to commence in futur, hh 
and makes livery immediately, the livery is void, and only at Jul f 
eſtate at will paſſes to the feoffee; for the deſign of the inflitu- * 
tion would fail, if ſuch livery were effectual to paſs the freehold; ne 
for it would be no evidence or notoriety of the change of tix * 
freehold, if, after the livery made, the freehold ſtill remained in 1 5 
the feoffor; the uſe of the inveſtiture would rather create than Ii 
prevent the uncertainty of the freehold, and in many cafes would 6 : 
put men to fruitleſs trouble and expence in purſuit of their git; %% 1 
for by that means, after a man had brought his precipe againlt a Pen 
perſon, whom he ſuppoſed to be tenant to the freehold, and had wood | 
preceeded in it a confiderable time, the writ might abate by the = 
frechold's veſting in another, by virtue of a livery made betore Rees 
the purchaſe of the writ. Another reaſon why ſuch future 0: - 
tereſts cannot be allowed to paſs by any act of livery was, be thereh 
cauſe no man would be ſafe in his purchaſe, if the operation % Fa 
livery might create an eſtate, to commence many years after or mak 
livery was made; and though they have allowed a future interell here, re 
to commence by way of leaſe, yet that had no ſuch ill effec "Ip 
making purchaſes uncertain, becauſe anciently they were unde eſe , 
the power of the frecholder, who by recovery might deſtro Made 
them; and now, unleſs ſuch leaſes were made upon good con ture v 
derations, they are fraudulent againſt a purchaſer ; and it is 10 bom + 
to be preſumed, that leaſes at great diſtances ſhould be purchal juies ir 
for value. i v refer; 
Hence, by the way, we may account why a freehold in ebe tract 


: 


ſion or remainder cannot be granted in futuro, though dene 
5 : 6 - v4 


Feoffment, 149 


livery is neceſſary to paſs it; as where A. was tenant for life; re- 2 And. 29. 


ay mainder to B. in fee; A. made a leaſe for years to C., and af- Movr, any: 
; terwards granted the land to D. habend. from Mich. next enſuing, . 85. 
make . . 4-50. 585. 
for life; this grant to D. was adjudged void, though C. attorned Hob. 10, 
thee to it after Michaelmas, becauſe ſuch future grants create an un- Kt RE: 
of the certainty of the freehold, and the tenant of the freehold being Roll. Rep. 
m_ perſon who is to anſwer the ſtrauger's precipe, and was an- 264. 
. ſrerable to the lord for the ſervices, it were unreaſonable to 
N permit him, by any act of his own, to prevent or delay the pro- 
os ſecution of their right, | 
Con But where a man makes a leaſe to commence from Michaelmas, Hob. 513. 
1 and after Michael mas makes a livery and ſeiſin, this is ſufficient to = 383 8 
; paſs the freehold, becauſe in this cafe, at the time of the livery a ee 
made, the poſſeſſion and freehold were actually transferred to the Tyler, Cro, 
leſſee, and did not remain in the leſſor, after the notoriety made, Jac. 458. 
And ich gives notice of transferring the freehold _ Bull. 290. 
| | . mith and Bole. 
Yet if the feoffor had made a letter of attorney to give livery, Cro. Jac. 
the attorney could not give livery after Michae/mas, unleſs an 56 _ 
expreſs authority were therein contained for it, becauſe the na- 37+ 
0 tural import of ſuch authority is to give livery immediately, and 
. 7 | 0 authority of the repreſentative cannot extend beyond the de- 
» WY (cation. : | | 
— A. by indenture demiſed to B. habend. a die datus (which wag Cro- Jace 
by OR the 10th of June) indenture prædict. for his life, with a letter of _ om 
Legs attorney to make livery z the attorney made livery the 23d of Panchardin, 
0 b ful following, and the livery was holden to be void, becauſe the Mvor, el. 


hold, late for life being by the indenture to commence the 1oth of 87 — 
we” 1 June, the attorney had no authority to change the commence- 
nent of the eſtate; and therefore not having purſued his autho- 


_ ity, by not giving livery to let the freehold commence, accord- 
on 1 ng to the deed, what he did afterwards was without any autho- 
” W * ny, and conſequently void; but in this caſe, if the deed had not 
_ been delivered till after the day of the date, and the attorney had 


nd had wren livery at the time of the delivery of the deed, this had been a 
5 de food livery, becauſe the deed of feoffment was to govern the 
0 babe irery, but the deed itſelf had no effect till the delivery; and 

ferefore the attorney making the livery at the time the deed of 


ture in B ; 

der he ſeofment began to operate, which was to govern it, he ſeems 

e bueby to have executed his authority well enough. 

Alter * If a man makes a feoffment to commence after his own death, Cro. Eliz. 

* or makes a feoffment in this manner, being upon the land, 1 do 344. 345. 

" felt * reſerving an eſtate for my 007 and my wife's lives, give you as. 2 Rell 

ere und "fe my lands to you and your heirs, theſe are void feoffments, be- Abr. 7 
Jeſtrof ule the poſſeſhon is not delivered at the time of the notoriety Czllard and 

1t E 4 made: and 1 ef if N f . . 2 Callard, 

od coll -. -* © therefore, if ſuch feoſfments were allowed, the inveſ- Hob. 190. 

4 it is 50 ure would be fo far from being an evidence, to diſcover in Co. Lit. 43. 


1 . : , x 

Tom the freehold is lodged, that it would often miſlead the Moor, 687, 
luis in tuch inquiries; beſides, it were abſurd to ſuffer a man 
Ureferve a particular eſtate to himſelf, and thereby in the ſame 


att be both feoffor and feoffec. 
3 If 
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Co. Lit. 49. 


Co. Lit. 
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Plow. 156. 
a. 

Co. Lit. 49. 
5 Co. 94+ 
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49. b. 
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Co. Lit. 
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Feofment. 
If a leaſe for years is made to A., the remainder to B. for life, 
and livery is made, the freehold is well conveyed to B., but thi ther 


livery cannot be made to B. himſelf, becauſe the poſſeſſion can. who 
not be delivered to him, for that belongs to A. during the term; w 
the livery therefore muſt be made to A., who is to receive the cauſ 
poſſeſſion, and ſuch livery actually veſts the freehold in B., be. wou! 
cauſe the preſumption 1s, that every man accepts of a gift which freet: 
is for his intereſt; and A. is looked upon as the attorney of B. to If 
take the livery, becauſe he, having an immediate intereſt in the to 7 
land, is the only perſon to whom the poſſeſſion can be delivered; is vo 
for B. has no immediate right to the pofſeſhon, and therefore, az to co 
he cannot receive it himſelf, by conſequence, he cannot depute the | 
another to take it. certa 
But this livery muſt be made to A. upon the land, for a livery form 
within the view will not paſs the freehold to B., for this livery If 
within the view, being anciently made in court, could only be f B. 
made by the immediate homagers of the court from the one to fee-fi 
the other; but A. in this caſe being no homager to the court, paſſes 
ſince he was only leſſee for years, was not capable of ſuch liyery cauſe 
within view. | form 
And this livery to A. muſt be made to him before he actual) is, fo 
enters and takes poſſeſſion, by virtue of the leaſe, becauſe if the WW {Rec 
poſſeſſion be once filled by the leſſee for years, there is no vacant to go 
poſſeſſion to be transferred by the livery, for quod ſemel meum g, inveſt 
amplius meum eſſe non poteſt, no man can receive that from another whole 
which is already in his poſſeſſion. | | pive x 
If a leaſe for years be made to A. and B., the remainder to (. the re 
in fee, and livery be made to A. in the abſence of B., whether the { 
the conveyance be by deed or without, the livery is good to vet V 1; 
the remainder in C., becauſe by the bare demiſe, A. and B. have ſhould 
an intereſt in the land, during the term, without any further decau! 
ceremony, and each being equally entitled to the whole poſſeſſion and t. 
either may inveſt himſelf in che whole poſſeſſion by entry, or t. man « 
ceive the poſſeſſion from the leſſor by the ſolemnity of livery; WM which 
and, therefore, when the whole poſſeſſion is delivered by the did ng 
leſſor, and livery made to A. in the abſence of B. in the name © 
both, this livery is ſufficient to veſt the remainder in C., becaui 2. T 
A. had as much power to receive the poſſeſſion of the whok, 
as if the leaſe for years had been made to him only, he and g. be- lt i 
ing jointenants by the demiſe, and thereby ſeiſed per my & per to poſeff 
But if a leaſe for life had been made to C. to commence iir - liy 
mediately, and C. had appointed A. and B. his attornies to tk "A 
livery from the leſſor; the livery made to one of them alone | eretc 
been ineffectual and void, becauſe one only, without the other, ma 
had no authority from the delegation to receive the poſſeſtan, 3 \ 
and e Mag what is done by a repreſentative, without 08 4 cale 
authority from the principal, is a nullity, and void; but other 2 
wiſe it is, if the letter of attorney had been jointly and ſeveralſ * 
to receive livery. -— ny 4 
If a leaſe for years be made to H., remainder to the right I 3 


of B., and livery and ſcifin be made to A., yet the frechold „ 
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Feoffment, 


not paſs from the leſſor; and therefore the livery is void, becauſe 
there was no perſon in being at the time of the livery made, in 
whom the freehold could veſt, for nemo eft heres viventis; and the 
law will not endure ſuch future operation of the inveſtiture, be- 
cauſe it would create an uncertainty of the freehold, which 
would neceſſarily perplex and delay all proſecutions againſt the 
freehold. 


If a leaſe for years be made to begin at Michaelmat, remainder 


to J. S. in fee, and livery be made before Michaelmas, the livery 


is void for the former reaſon ; but a leaſe for years may be made 


the ſtranger's precipe, is, notwithſtanding ſuch future intereſt, 


certain and known, and therefore not within the reaſon of the 


former caſe. 

If A. makes a leaſe for five years to B., upon condition, that 
HB. pays him 101. within two years, that then he ſhall have a 
fe- ſimple in the lands, and makes livery and ſeiſin to B.; this 
paſſes the freehold immediately, and B. has a fee conditional, bg- 
cauſe if the freehold were not to veſt in B. till the condition per- 
formed, it would be difficult to determine in whom the freehold 
is, for ſuch conditions may be inſerted in deeds, which are per- 
kCted privately between the parties, and therefore not ſo proper 
to govern the poſſeſſion and ſeiſin of the freehold, as the ſolemn 
meſtiture by livery, which is made in the public view of the 
whole county; therefore, as this ſolemnity was firſt appointed to 
gre notice of the transferring the freehold, it follows, that from 
the reaſon of the inveſtiture the freehold muſt paſs at the time of 
the ſolemnity made, or not at all: but if A. had made a leaſe 
jir life, upon like condition, to have fee, the livery made thereon 
ſhould not carry the inheritance till after the condition performed, 
becauſe there paſſed a certain freehold, at all events, to the leflee, 
and the livery gave notice in whom it was lodged, ſo that no 
man can pretend ignorance againſt whom to bring his precipe, 
wich would be the miſchief in the former caſe, if the freehold 
ud riot paſs at the time of the livery made. 


2 The Effect of Livery when the Feoffor is out of Poſſeſſion. 


lt is regularly true, that the feoffor muſt be actually in the 
polleſhon of the land at the time of the livery made, or otherwiſe 
tie livery will be ineffectual and void; becauſe the deſign of the 
irery is to give notice of the change made of the poſſeſſion, and 
therefore it muſt be a vacant poſſeſſion that is delivered; but it 
wee abſurd, that a man ſhould be permitted to transfer to an- 
ter what he has not in himſelf ; wherefore, if a man makes 
leaſe for years, or life, of his land, or has his land extended by 
"tue of a ſtatute merchant, c., and makes a feoffment and 
ery, the conuzee or leſſee being in poſſeſſion of the land, the 
ery is void; becauſe the land is filled by the leſſec; and conſe- 
(ently, during the continuance of his intereſt, the ſeoffee can- 
deliver a vacant poſſeſſion; and therefore the livery, which ia 
L 4 a ſolemnity 
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to commence in futuro, becauſe the freeholder, who is to anſwer - 


Lit. 8 1 50. 
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2 Co. 31. 

b. Betty - 
worth's 
caſe, Moor, 
pl. 397» 

2 Roll. 
Abr. 4. Co. 
Lit. 48. b. 
Dyer, 18. b. 


Co. Lit. 48. 


+ Roll. 


Abr. 4. 
Dyer, 18. 
Bro. tit. 
Ferffment, 
65. but 
Moor, 11. 
Conte 


2 Roll. 

A br. 4. 
Dyer, 18. 
Shepherd 
and Greg. 
Bro. tit. 
Surrender, 


43. 


2 Roll. 
Abr. Ho 


Dyer, 363. 


a. 2 Roll. 
Abr. 5. 
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Feoffment, 


a ſolemnity inſtituted to give notice of the change of the poſſeſ. 
ſion, mult be void. : | 
Thus, if there be leſſee for years of a houſe and ſeveral cloſes, 
and the leſſee and all his ſervants being in the houſe, the leſlor 
enter into one of the cloſes, and make a. feofftment of it, and 
give livery, this is a void feoffment; becauſe the poſſeſſion of par 
of the thing demiſed is poſſeſſion of the whole, for the impolkhi- 
lity that a man ſhould be in the actual poſſeſſion of every part of 
the land at the ſame time; and conſequently the leſſor cannot 
take poſſeſſion of the cloſe, which was filled by his leſſee; and 
therefore the livery muſt be void, becauſe the feoffor had ng 
vacant poſſeſſion to transfer at the time of the livery made. 
So it is, if the lefſee for years himſelf had not been in the 
houſe, or any part of the land, yet if his wife, children, or ſer- 
vants had been on any part of the land, that were ſufficient ; but 
the cattle of the leſſee graſing upon the land, without either wiſo 
or ſervant on the land, does not fill the poſſeſſion fo as to prevent 
the leſſor from entering, and making a good livery to paſs the 
frechold, becauſe the cattle cannot be ſaid to continue upon the 
land, animo poſſidendi, for the benefit of their maſter, as a ſeryant 
may, and in duty ought to do. | | 
But if a man makes a leaſe for life of lands, and afterwards 
makes a feoffment of the ſame lands, and makes livery and ſeiſin 
upon the land, by the aſſent of the leſſee, and in his preſence, 
this is a good livery to paſs the inheritance ; becauſe the leſſecs 
permitting the feoffor to come upon the land, and make livery, is 
a ſuthcient quitting of the poſſeſſion to him, either by way of ſur- 
render, or to create a tenancy at will in the feoffor, to make the 
feoffment and livery more eſſectual and valid. 
But if the ſervant of the leſſee were only on the land, tle 
livery made by the feoffor, though with the ſervant's permiſſion, 
had been void if the ſervant continued in poſſeſſion at the time ol 
the livery made, for while the ſervant continued in poſſeſſion, it 
muſt be only for the uſe and benefit of him that placed hm 
there; and conſequently the poſſeſſion of the ſervant muſt be 
looked upon as the potleſſion of the maſter; and therefore the 
livery muſt be void, becauſe it could not deliver a poſſeſſion 
which was ſtill filled by the maſter, and which the maſter nerve! 
conſented to part with; and the permiſſion of the ſervant will 
not admit of tuch a conſtruction as was made in the precedent 
caſe, becauſe the ſervant having no intereſt, but in right of hi 
maſter, could neither make a ſurrender, nor a tenancy at will to 
the feoffor. | | 
But it has been holden, where a man mage a leaſe for years of 
a houſe, and afterwards made a feoffment of it, with a Jetter of 
attorney to make livery, and the attorney came to the hoyle to 
make livery in the abſence of the leſſee, and found nobody i 
the houſe but the ſervant of the leſſee, who quitted the poſſeſſion 
of the houſe at the deſire of the attorney, and then the attorn* 
made livery, which the maſter approved of at his return, farin 
his term; that this was a good livery, becauſe here the Au 
| | | LY ; | | actual 
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Feofkment. 

actually quitted the houſe, and thereby the attorney had a vacant 
pollenon to deliver to the feoffee: ſo, if the attorney had found 
the leſſee himſelf upon the land, and had entered and ouſted 
hum, and then made livery, that had been good to paſs the free- 
bold; for though the ouſter had been a tortious act, yet the poſ- 
:fion became thereby vacant, and, conſequently, by the livery, 
might be delivered to the feoffee. ; 

If there be A. leſſee for years of fix acres, and he make a leaſe 
for years of three acres to J. S., and he in reverſion enter upon 
J. S., and make a feoffment with livery, this ſhall paſs the three 
acres ; becauſe, by the demiſe of A. for years, the poſſeſſion be- 
came ſeparate and divided, which was united and one under the 
leaſe to A. himſelf z ard therefore A. s continuing in poſſeſſion of 
his own three acres could never he a poſſeſſion of the other three, 
which he had no right to during the demiſe to J. S.: but if A. 
had only made a leaſe at will to J. S. of thoſe three acres, the 
entry and livery of the reverſioner had not paſſed them, becauſe 
J. is ſtill ſuppoſed to be in poſſeſſion of thoſe three acres, ſince 
he may enter into them when he pleaſes, by the determination of 


his own will; for as no man can be actually upon every parcel of 


the land, the poſſeſhon of one acre is very reaſonably conſtrued 
to be the poſſeſſion of the whole. 

So it is in caſe of a tenabt at ſufferance; as if tenant in tail 
makes a feoffment in fee to the uſe of himſelf in fee, and after- 
wards makes a leaſe for years, and dies, by which the iſſue is re- 
mitted before entry, and, conſequently, the eſtate of the leſſee for 
years 15 determined and changed into a tenancy at ſufferance, 
becauſe the fee ſimple, out of which it was derived, is vaniſhed 
by the remitter; and the iſſue enters into part of the land de- 
ſoended, and makes a feoffment of the whole, and gives livery of 
that part into which he entered, in the name of the whole, this 
fall paſs all the lands to which the iſſue was remitted, though the 
tenant at ſufferance was in poſſeſſion of part; becauſe that poſſeſ- 
lon may be reaſonably ſuppoſed to be in me, which I may 
actually place myſelf in at my pleaſure; and therefore the livery 
in that part, in which the iſſue had actually entered in the name 
of the whole, ſhall paſs all the lands. 

A. ſeiſed of land in fee, holden of the queen in ſocage, died, 
and it was found by office, that he died without heir, by which 
the lands were ſeiſed as the eſcheat of the queen, and B. the heir 
of 4. traverſed the office, upon which iſſue was joined; and 
pending the iſſue, B. made a deed of feoffment, with a letter of 
attorney; and afterwards the iſſue being for B., judgment was 
pen gue les mains le R. ſoient amove, and then the attorney made 
livery, after which the amoveas manus was executed; this was 

ven a good feoffment and livery 3 becauſe, by the judgment 
%anſ the queen, her poſſeihon was defeated, and B. was re- 
ſtored to his right of poſſeſſion, which he might have placed 
limſelf in at his pleaſure z and therefore might transfer that 
1 another which he might actually inveſt himſelf in at plea- 
"ay | area he 
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| yg of law preſerves the poſſeſſion for the queen, who, by conſtantly at- 


154  Feoffment, 

2 Roll. Thus, if land deſcends to J. S., who enters but into part of it, 

Abr. 5. and makes a feoffment of the whole, and livery in that part in 
which he entered in the name of the whole, all the land ſhall 
paſs; for beſides that, in this caſe, an entry into part may be 
conſtrued an entry into the whole, the feoffor having a power to 
reduce the whole into his actual poſſeſſion at his will, the very 
act of feoffment, with the livery, in all theſe caſes may reaſon- 
ably be taken to be a determination of his will to take the poſſeſ. 
ſon, ſince the livery and feoffment would be invalid, unleſs he 
were in poſſeſſion. | 

2 Roll, If huſband and wife be ſeiſed of land in fee, and the huſband 


om 5- make a feoffment of the whole, the wife being upon the land, 
erk. 


Gaz. yet the livery ſhall paſs the land, becauſe the huſband had the 


whole poſſeſhon, either in his own right, or in right of his wife, 
and therefore could deliver it over by the inveſtiture, though the 
wife ſhould diſagree to it. | : 
2 Roll. If the queen be leflee for years, and he in reverſion enter upon 
Abr. 5- the land, and make a feoffment in fee, this is void; becauſe the 


tending the buſineſs of the publick, is preſumed not to have 
leiſure to take care of her private concerns; but if the queen had 
made a leaſe for years to J. S., and he in reverſion had entered 
and ouſted him, and made a feoffment, that had been good; be- 
cauſe the queen had no right to the poſſeſſion during the leaſe to 
FJ. S., and the reverſioner having gained the poſſeſſion by his ouſt- 
ing 75 S. might, conſequently, deliver it by the inveſtiture. 
2 Roll. If a man makes a leaſe for life to A., and after makes a feoff- 
_ 495. ment and livery to 4. of the land in leaſe, this is a good livery 
Moorl C46. and feoffment z for though the land was in leaſe to A., yet his 
acceptance of the feoffment and livery amounts to a ſurrender, ut 
res magis valeat, and, conſequently, the feoffor has thereby poſ- 
| ſeſhon to transfer by the livery to the feoffee. 
Co. Lit, If a man be ſeiſed of two acres, and make a leaſe for years of 
9 one of them, and after make a feoffment of both acres, and 
Abr. 6, livery of the acre in his own poſſeſſion, in the name of both; the 
Plow. 262. livery is void and ineffectual to paſs the acre in leaſe, becauſe 
that being full of the leſſee, the feoffor had not the poſſeſſion to 
transfer by the livery ; yet /uch feoffment is a good grant of the ri. 
verſſon of the leaſehold acre, if the termor attorns ; becauſe ever) 
man's act is conſtrued moſt ſtrongly againſt himſelf z and there- 
fore the feoffor ſhall not be admitted to claim any thing in either 
of the acres, ſince the poſſeſſion of the one was aCtually transfer- 
red by the livery, and the reverſion of the other in leaſe by the 
deed of feoffment, which, with the attornment of the tenant, 
amounts to a grant, | 
2 Roll. Abr. But if there be a leaſe for years to A., remainder to B. for 
$39 "FU life, and C. the reverſioner in fee make a feoffment in fee, vn 
432. Fedes livery to A., this is void as a feoffment, becauſe C. had no pol⸗ 
and Knot. ſeſſion to transfer by the livery, that being already in A., and the 
__ freehold in B., by the former leaſe z and the acceptance of the 


livery by A. was neither a ſurrender, nor an attornment 3 ” 
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the former caſe it would not amount to a ſurrender, becauſe of 
the intermediate freehold which was in B., nor did the feoffment 
zmount to a grant and attornment; for though, according to the 
former caſe, every man's conveyance is conſtrued moſt ſtrongly \ 
againſt the grantor z yet in this caſe the grant is ineffectual, for = 
want of attornment; for A.'s acceptance is no attornment, be- 
cauſe he ſhall not bring B. within his fealty, by an act which 
was not in its original intention deſigned to be prejudicial and in- 
jurious to B., by diſplacing his remainder. 

If a man be ſeiſed of two acres, and, being diſſeiſed of one, 2 Ron. 
make a feoffment of both, and livery in the acre in poſſeſſion, in Abr. 6. 
the name of both, yet the acre of which he was diſſeiſed does as: 
not paſs, becauſe he could not deliver that poſſeſſion to the oy 
feoffee, which the diſſeiſor had. So it is, if the diſſeiſor had | "= 
made a leaſe at will, and then the diſſeiſee had made a feoffment 
of the acre in his poſſeſſion, in the name of both, this had not 


upon paſſed both the acres, becauſe the poſſeſſion of one acre was ſtill _ 
e the out of him, and the feoffment could not be any determination of 
ly at- the will of the diſſeiſor. | 
have But if a man be ſeiſed of two acres, and make a leaſe at will Dyer, 18. 
n had ol one, and after enfeoff F. S. of both acres, this ſhall paſs both; Wee 
tered becauſe the very feoffment and livery is a determination of the * " 
; be- eſtate at will, and, conſequently, the feoffor has thereby reſumed 
aſe to the poſſeſſion, in order to convey it by livery: otherwiſe, of a 
ouſt _ for years, becauſe the poſſeſſion is in the termor during the 
leaſe. | 1 
feoff- If A. be leſſee for life of Black-Acre, and being likewiſe ſeiſed 2 Roll. 
livery in fee of White-Acre make a feoffment of both, and give livery in _ 6. 
et his White-Acre, in the name of both, this is a good feoffment of #5 In 
ler, ut both acres, becauſe A. had the freehold and poſſeſſion of both 
7 poſ- acres, and therefore might well deliver them over by the inveſti- 
ture: otherwiſe, if A. had been only poſſeſſed of Black-Acre for 
ears of . years, for then it ſhould not paſs by the feoffment, becauſe the 
s, and charter of ſeoffment paſſes the intereſt in the term before the 
13 the livery made, and a leſs eſtate by right ſhall be ſuppoſed to paſs, 


nther than a greater by wrong: but in the firſt caſe, where A. 
had the freehold in both acres, nothing paſſes till the livery was 
made ; and therefore the livery muſt operate to paſs the Th m 
both acres, ſecundum formam charte, elſe it can paſs nothing. 

But if A. had been poſſeſſed of Black-Acre for years in auter 2 Roll. wo 
drait, as guardian to an infant, and had made a feoffment of both Abr. 4. N 
acres, and given livery in White-Acre, in the name of both, that = 
had paſſed both acres to the feoffee z becauſe the term being 
reſted in the infant, the guardian could lawfully transfer it as if 
he had been in poſſeſſion of it in his own right, and therefore thè 
lvery muſt operate 10 ouft the infant of the term, and difſeiſe him in 
rrverhon, elſe it will have no effect at all, 
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3. In what Caſes ſeveral Parcels will paſs by one Livery, or where 
ſeveral Parties may take by Livery to one. 


It ſeems, that anciently the feoffment and giving livery was 

erformed before the pares of the manor where the lands lay; 
bot this being found too much to ſtreighten the transferring the 
poſſeſſion, it was found neceſſary to admit the teſtimony of 
ſtrangers z and this came afterwards to be eſtabliſhed for the 
conveniency of it; and becauſe all men of the county aſſembled 
at the county-court, in order to determine diſputes relating to 
the whole county, as the tenants of the manor did at their court 
baron ; and becauſe there lay an appeal from the court baron to 
the county court, fo that the pares of the county were thereby 
ultimately to determine of all things relating to the particular 
manors, it ſeemed the more reaſonable to admit the pares comitatu; 
to atteſt the inveſtiture, through any particular manor, and in- 


differently through the whole county; and hence it came to be 


admitted, and ſo the law continues, that if a man ſeiſed of lands 
in ſeveral villages in one county, makes a feoffment of the whole, 
and gives ſeiſin of parcel of the lands in one town, in the name 
of all the lands in that town and in the other towns, that all the 
lands of the feoffor lying in that county ſhall paſs, as well as if 
there had been livery given in each town, | 
But if a man having lands in two counties makes a feoffment 
of both, and gives livery of the land in one county, in the name 
of all, the land in the other county ſhall not paſs, becauſe there 
was no relation or dependance between one county and another, 
as there was between the ſeveral manors and county court; for 
one county having no power or juriſdiction over another, the 
pares of one were reaſonably preſumed to be ignorant of what 
was tranſacted in the other; and therefore the inveſtiture, which 
paſſed the land in one county, was ineffeCtual to carry the lands 
in the other, becauſe that inveſtiture could be only a notoriety to 
the pares of the county where it was made; and conſequently, 
there having been no notice given tc the pares of the other 
county, by any ſolemnity of the transferring of the r its the 
poſſeſſion muſt reſide where it was placed by the laſt inveſtiture. 
But if a manor extend into two counties, and the feoffment be 
made of the whole manor, and livery only in the part lying in 
one county, in the name of the whole manor, yet the whole 


manor ſhall paſs, becauſe the inveſtiture is a notoriety equally to 


all the pares of that manor of the tranſmutation of the poſſeſſion; 


and though they live in different counties, yet they reſide in 


ecde m territerio ab eodem feudum habentes; and therefore are pre- 
ſumed to be conuzant of every thing done within the territory ot 
manor to which they belong. | | 

But if the manor of Dale extend into the counties of D. and 
S., and a feoffment be made of the manor of Dale in D., and 
livery and ſeiſin in D., nothing paſſes by this livery but that part 


ot the manor Which lies in D., becauſe the ſeoffment being bay 
ye 
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Feoffment, | 
ned to the manor of Dale in D., nothing can paſs that does not 
lie in the county of D. | 

If a feoffment be made to A. and B. by deed, and livery be 
made to A., in the abſence of B., in the name of both, the livery 
is good to paſs the eſtate to both; but if the feoffment had been 
made without deed, and the livery given to one, in the name of 
both, it ſhould operate to him only, becaule he parties are united 
in a deed, they all take as one; therefore livery to one, in the 
name of the reſt, is an actual delivery to them all, but without 
deed they are not ſo united ; and theretore the delivery to one, in 
the name of ſeveral, is no actual delivery to the reſt, but the 
whole eſtate muſt reſide in him to whom it is delivered, and a 
ſubſequent afſent cannot take it out of him, ſuch aſſent being not 
ſo ſolemn as the feoffment ; beſides, in the caſe of the feoffment 
by deed, A. may be looked upon as the attorney of B. to receive 
liveryz and therefore the eſtate ſhall immediately veſt in B., be- 
cauſe every man is preſumed to aſſent to a grant for his advan- 
tage; but the feoffment without deed will admit of no ſuch con- 
ſtruction, becauſe no man can receive livery as attorney to an- 
other, without an appointment by deed. . 


q) Of the Charter of Feoffment : And herein, what 


Things are neceſſary to the making of a perfect 
Charter, and how far the Charter governs the 
Livery which is relative to it. 


THE things, which are eſſentially neceſſary to the making a 

perfect charter, are but ſealing and delivery; for if a man 
gives land to another and his heirs, and ſeals and delivers the 
deed, and gives livery, it is a good charter, and the inheritance 
ſhall paſs as well as if it had all the formal parts which are gene- 
rally uſed in deeds of conveyance. «<* _ 

But fince by the ſtatute of frauds and perjuries, the charter of 
feolfment is made equally neceſſary with the livery and ſeiſin, to 
paſs the freehold or inheritance, it being thereby (a) enacted, 
„That all leaſes, eſtates, intereſts of freehold in any lands, 
© tenements, or hereditaments, made or created by livery and 
© ſeiſin only, and not put in writing and ſigned by the parties ſo 
making or creating the ſame, or their agents thereunto law- 
* fully authorized by writing, ſhall have the force and effect of 
* leaſes or eſtates at will only, and ſhall not either in law or 
© equity be deemed or taken to have any other or greater force 
Hor effect ;” for this reaſon it may be neceſſary to conſider the 
formal parts of the charter which are generally uſed in this fort 
2 conveyance at this day. 

Theſe are, 1. The premiſes. 2. The habendum. 
nendum. 4. The ( reddendum. _ 5. The clauſe of (c) war- 
oY: 6. The (d) cujus rei teſtimonium, comprehending the 


Co. Lit. 
40. 350. 


2 Vent. 202. 


205. 


5 Co. 95. 


2 Roll. 


Abr. g. 
2 Leon. 23. 
Mutton's 


Cale, 


2 Roll. 
Abr. 21. 


Co. Lit. 7. 


(a) By 2 


9 


Car. 2. c. 3. 


Rents. 


3. 'The (5) But for 
this vide dt. 


(c) Vide tit. 


cling, 7. The date. And laſtly, the his tęſtibus. wa" 4 
\ 5 ; \ | N 
we, that if the dee be ſealed z though it wants the words in cu u: rei tſtimonium figi lum meum oppeſuis 
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yet ir is good enough; for the ſeal appearing, it muſt be preſumed to be ſet there by the parties og 


the deed. 


Co. Lit. 
6. a. 

2 47. b. 
ob. 275. 
313. 2 Roll. 

Abr. 65. 
Cro. Jac. 
564. Cro. 


Elie, 58. 


13 Co. 53. 
Poph. 126. 


2 Co. 5. Leon. 25. Oven, 23. Bendl. 1. 


1. Of the premiſes of the deed; and their office is to name the 
grantor and grantee, and the thing to be granted or conveyed: 
Of this two things are obſervable as regularly true; 1. That no 
perſon, not named in the premiſes of the deed, can take any 
thing by the deed, though he be afterwards named in the haben. 
dum, becauſe it is the premiſes of the deed that makes the yift; 
and therefore when the lands are given to one in the premiſes, 
the habendum cannot give any ſhare of them to another, becauſe 
that would be to retract the gift already made, and conſequently 
to make a deed. contrary and repugnant in itfelf ; thus, for in- 
ſtance, if a charter of feoffment be made between A. of the one 
part, and B. and C. of the other part, and A. gives lands to B., 
habendum to B. and C. and their heirs; C. takes nothing by the 
habendum, becauſe all the lands were given to B., and conſe- 
quently C. cannot hold thoſe lands which are given before to an- 
other; but in this caſe, if the Habendum had been to B. and C. 
and their heirs, to the uſe of B. and C., this had been a good 
limitation of a ufe, and conſequently the ſtatute would carry the 
poſſeſſion to the uſe, and B. and C. thereby become jointenants. 


80, if a deed of feoffment be made, without naming any | 


feoffee in the premiſes, habendum to B. and his heirs, it ſeems 


. doubtful whether B. ſhall take any thing by this gift, for though 


there be not that repugnancy in this caſe as in the former, the 
lands being given to nobody in the premiſes of the deed, and 
conſequently the Habendum cannot be ſaid to be contrary to the 


premiſes, but rather explanatory in deſcribing who ſhall hold the 


(a) In Co. 
Lit. 7. a. 
(5) Cro. 


Eliz. 903. 


2 Roll. Abr. 
66, 67. 

2 Roll. 
Abr. 67. 


Co. Lit. 21. 


Plow. 158. 
Cro. Jac. 


Poch. 126. 


2 Roll. 
Abr. 67. 


Poph. 125, 


lands which were given in the premiſes; and for this reaſon, it 
ſeems, that my Lord Coke (a) holds, that the gift to B. is good; 
but by the opinion of (5) others the gift is void, becaule the 
habendum can only limit the duration of the eſtate, but no man 
can by virtue thereof hold lands which were not given to him. 

If lands be given to a huſband, habendum to him and his wite, 
and to the heirs of their two bodies, the wife takes nothing, 
becauſe ſhe was not mentioned in the premiſes ; and therefore 


| ſhall take nothing of that which was before given entirely to her 


huſband. 1 

But there are theſe four exceptions from this rule; t. That i 
lands be given in frankmarriage, the woman that is the cauſe ol 
the gift may take by the habendum, though ſhe be not named in 
the premiſes; as if lands be given to F. S., habendum in liberum 
maritagium una cum the woman who is daughter of the donor; 
this is a good eſtate in frankmarriage to them both; becauſe the 
gift being totally on her account, it is neceſſary to the creation 
the eſtate in the huſband that the wife ſhould take. 

2. In grants by copy of court-roll, as if a copyholder ſurret- 
ders to his lord, without limiting any uſe, and then the lord 
grants it in this manner; J. S. cepit de domino, habendum to the 
ſaid J. S. and his wife, and the heirs of their bodies begott® 
this is a good eſtate-tail in the wife; for theſe cuſtomary 9 


thing, 
erefore 
to her 


That if 


auſe of | 


med in 
liberum 
donor; 


uſe the 
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he lord 
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egotten, 
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that 
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that are made in purfttance of a former ſurrender, are conſtrued ro. Elis. 
according to the intention of the parties, as wills are; beſides 323. 


. - D " 
that, the cuſtom of the manor is the rule for the expoſition vom 8's 


g ** Hopkins. 
of ſuch ſort of grants, and in many manors ſuch ſort of form is 
uſual. | 1 

3. That a man not named in the premiſes may take an eſtate 2 Roll. 
in remainder by limitation in the habendum. | Abr. 68. 


Hob. 313. Cro. Jac. 564. 


4. In wills; for if a man deviſes lands to J. S., habendum to Plow. 158. 
him and his wife, this is a good deviſe to the wife; becauſe, in 414. 
conſtruction of wills, the intention of the deviſor is chiefly re- 3 
garded; and wherever that diſcovers itſelf it ſhall take place, 

though it be not expreſſed in thoſe legal forms that are required 

in conveyances executed in a man's life-time, 

2. Of the habendum; and the office of this is to limit the cer- 2 Roll. 
tinty and extent of the eſtate to the feoffee or grantee, for the 2 65 
tabendum need not repeat the thing granted; it is ſufficient if it — — 2 
be named in the premiſes, becauſe it is the premiſes that make 
the gift, and the word habendum does of its own nature refer to 
things mentioned 1n the premiſes. | 

Of the habendum there are theſe things obſervable z 1. That 2 Roll. 
the habendum cannot paſs any thing that is not expreſsly men- Abt. 65. 
tioned or contained by implication in the premiſes of the deed ; 
becauſe the premiſes being part of the deed by which the thing is 
granted, and conſequently that makes the gift; it follows that 
the habendum, which only limits the certainty and extent of the 
eſtate in the thing given, cannot increaſe or multiply the gift, 
becauſe it were abſurd to ſay, that the grantee ſhould hold a thing 
which was never given to him. 

Hence it is, that if a man grants a manor, habendum together 2 Roll. 
with another manor, or with the advowſon of another manor, Abr. 65. 
only the manor granted in the premiſes ſhall paſs. | 

But if a private perſon grants a manor habendum una cum advo- 2 Roll. 
aaticne, which belongs to the manor, this is a good conveyance of Abr. 63. 
the adyowſon, becauſe it was impliedly given by the gift of the 
manor itſelf. FE 3 

2. How far the Habendum may alter or abridge the gift in the 2 Co. 23. 
premiſes, And here it is regularly true, that the habendum, that xv 
is repugnant and contrary to the premiſes, is void, and ſhall be 255 
rejected 3 becauſe the rule in the interpretation of all deeds is, 
bat all grants ſhall be taken moſt ſtrongly againſt the grantor ; 
ad therefore he ſhall not be allowed, by any ſubſequent part of 
the deed, to contradict or retract that gift which he made in the 
premiſes ; as if a man gives lands to J. S. and his heirs, haben- 

m to him for life, this is a void habendum, becauſe repugnant to 

e premiſes, FEA ; 

But for the better explication of this rule it will be neceſſary Hob. 170. 
luther to confider it under theſe exceptions z 1. That if no ex- Co. Lit. 
Preſs eſtate be given in the premiſes, as if a rent be granted ge- * 


derally; 4 4 q > 2 Co. 24. a+ 
Ty in the premiſes to J. S., this creates an eſtate for life in 55. 2 Rol. 
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. by implication of law; that is, the parties having omitted Abr. 65, 66. 
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Cro, Enz. to determine how long F. S. ſhall enjoy the rent, the law con: 
3% xc, ſtrues the grant moſt ſtrongly againſt the perſon that makes it 
154. | . 2 Wo + . 43" 2s. 
and therefore gives 7. S. an eſtate in the rent for his own life- 
bat if the grantor had by the habendum limited the rent to J. $, 
for years, or at will, this habendum had been good ; for the law 
creates an eſtate for life in J. S. only becauſe there was no ex- 
preſs eſtate given by the grantor ; but when upon the face of the 
deed it evidently appears, that the rent was given but for a deter. 
minate number of years, or only at the will of the grantor, there 
the law will neyer create an eſtate againſt the expreſs proviſion of 
the parties, or permit J. S. to enjoy the rent beyond the period 
of time poſitively limited in the deed. | 
Oro. Eliz. 90, the habendum may fruſtrate and control the eſtate by im- 


SOOT plication in the premiſes, though the eſtate limited by the haben. 


Hob. 171. dum be void itſelf ; thus if a deed of feoffment be made, and the 
2 Roll. lands given generally in the premiſes, habendum to the feoffee, 
. and his heirs, after the death of the feoffor, the implied eſtate 


Buckler's for life ſhall not paſs by the premiſes, becauſe it is evidently the 

caſe. Moor, intention of the deed that no eſtate ſhall paſs till after the death 

[ras of the feoffor; and the limitation in the habendum is void ; be- 

451. 585. cauſe the livery cannot paſs the freehold in futuro, for that would 

Vide Moor, create an uncertainty of the freehold, and ſtrangers would be at 

$31. cent. i loſs againſt whom to bring their pracipe, as is before obſeryed, 

2 Co. 23, 2. If to the perfection of an eſtate limited in the premiſes 

_— YE there be a ceremony neceſſary, which is not requiſite to paſs the 

And. 223. Eſtate in the -babendum; there if the ceremony be not performed, 

Owen, 48. to carry the eſtate in the premiſes, the habendum ſhall ſtand, 

though it be repugnant to the premiſes ; as if a man covenants, 

grants, demiſes, and to farm lets land to 4. and B., and the 

heirs of B., habendum to A. and B. for three hundred years, this 

is but a term for years in A. and B., though there be words of | 

inheritance ; for it was plainly the intention of the leſſor to create 

a term only by his uſing the common words of demiſe; belides, 

it is evident that the leſſees by the premiſes could have but an 

eſtate at will, becauſe the words of inheritance in the premiſes 

were not ſufficient to carry the frechold without livery, which 

was not made in this caſe, and conſequently the haberidum does 

not really contradict but enlarge the gift in the premiſes: l 

is true my Lord Coke ſays, at the end of this caſe, that if livery 

had been made, only a term for years ſhould have pafled; be. 

cauſe that the words of demiſing and covenants in the deed 

plainly diſcover the intention of the parties to create a term; but 

| : of this, becauſe there are words of inheritance in the pre- 

| miſes ; and therefore a livery purſuant to them ought to be taken 
| moſt ſtrongly againſt the grantor. = | 

8 Co. 154 But though the habendum cannot retract the gift in the pre- 

b. Co. Lit. miſcs, yet it may conſtrue and explain in what ſenſe the words - 

ty vg the premiſes ſhall be taken; for it is upon a view of the wol 

* deed, that the intent of the paxties muſt be collected; theretor 
We , if lands be given to a man and his heirs, abendam to him 2 

TAR the heirs of his body, this is but an eſtate-tail ; becauſe = as 
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zendum only expounds the general word heir in the premiſes, and 

ſuch expoſition is conſiſtent, and does not deſtroy the operation 

of the words mentioned in the premiſes, but only explains in ; 
what ſenſe they are to be taken, and what heirs are compre- A 
hended. | N 5 
A prebendary demiſed land, of which he was ſeiſed in right of 2 Jon. 4. 
the church, to J. S. and his heirs, Habendum to him and his W 


heirs for three lives, and it was holden to be a good leaſe againſt 2 Keb. 865, | 


his ſucceſſor; becauſe the habendum explains if what ſenſe and to 8. C. 
what e the word heirs was uſcd in the premiſes, via. to 
create a ſpecial occupancy in the leſſee z for if the demiſe had 

been only to J. S. habendum for three lives, without inſerting the 

word heirs, any ſtranger, upon the death of J. S., might have 


entered and holden the land as a general occupant, during the 


lives of the cęſfui que vies, therefore the heirs of the leſſee ſhall 

enjoy the land, becauſe they are mentioned in the premiſes z but 

the babendum explains in what manner they ſhall enjoy it, and 

that is, as ſpecial occupants during the three lives. 
But it has been holden, where a huſband was ſeiſed of land in Cro. Eliz, 

right of his wife for her life, and they both by deed of feoffment 1 

conveyed the land to J. S. and his heirs, habendum to him and Hor. 

his heirs, to the uſe of him and his heirs for the life of the wife; 

that the whole fee-ſimple paſſed to J. S., and ſo was a forfeiture 

of the eſtate ; for there being a fee-ſimple conveyed to J. S. by 

the livery, and the premiſes and habendum of the deed, the words 

of reſtridtion for the life of the wife refer only to the limitation 

of the uſe, and conſequently the fee-ſimple remains in the 

feoffee; whereas, in the former caſe, the conveyance was wholly - 

at common law; and therefore the reſtriction in the habendum . 

muſt relate to that or be void, which is never admitted where 


- 


they are only explanatory and not repugnant. ' 


So of a rent; as if the grant had been to J. S. and his heirs, Moor, $76. 


executors, and aſſigns, habzndum to him and his heirs, executors, 2 Rol. 

and aſſigns, for or during the life of J. N., this is a good Haben- 9 

dum, and the leſſee has only an eſtate for life; for the habendum Perrott. 

does not defeat, but explain the operation and uſe of the word ee, 

bert in the premiſes; for as this caſe ſtands, upon the death of . 
e his heirs ſhall enjoy the rent during the life of J. N., as 

pectal occupants ; whereas, if the rent had been granted only to 

J. & for the life of J. N., it would have determined upon. the 

death of J. S., becauſe” there can be w general occupant of 

arent; and the heirs of J. S. could not take, becauſe not named 

in the grant. | os 2 
if the grant had been to him and his heirs, habendum to him Bulc. 135, 

for his life, and the lives of three others; this is likewiſe a good Wer mae 
dum, becauſe it does not render the word heirs in the pre- C. hos 
miſes uſeleſs, but expounds them only to create a ſpecial occu- 283. 

Macy, and thereby to prevent the determination of the eſtate by 

the death of the grantee. 

But if the grant in the premiſes be of a rent to a man and his 2 Co. 22, 
rs, baberdum for the life of the grantee, this is a void Halen- . 

Vat. III. N M dum, 
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. it is covenanted and granted, that C. ſhall not enjoy the land 
Leon, 217. during the life of B., and that D. ſhould not enjoy the land 
during the life of C., this is but a collateral covenant, which {hall 
not alter the nature of the eſtate given by the premiſes which 

| create the gift. 
2 Roll. A. made a leaſe for three lives, and after grants the reverſion 
2 op. to J. S., habendum to him for life, which eſtate for life to begin 
Moor, 88 . after the death of the three firſt leſſees; this is a good grant 0 
UHaderhay the reverſion to J. S. during his life, to commence immediately} 
8 for though the habendum, as is already obſerved, may total} 


b. 269. control any implication in the premiſes, and defeat the eſcat 
iu reported. 50 | | thereil 


41.5 ==. ; E Feoffment. - 5 

48-0 dum, becauſe it totally defeats the operation of the word i in 

7 the premiſes, and, conſequently, is repugnant and not explanz. 

1 tory, and therefore void. | 

a Ce. Lit. I[f a man makes a feoffment in fee in 20 acres to A. and h., 

i I | * uy habendum one moiety to A. and the other moiety to B., this is 

10 and 1 80. b. good, and the habendum makes them tenants in common; for 

1 note . though the premiſes be joint, and therefore of themſelves would 

"61 + 9 operate to give a joint eſtate and poſſeſſion, yet the habendum ex- 

0 plwwzaining the manner of poſſeſſing is not inconſiſtent or repugnant, 

fl becauſe it makes no diviſien of that undivided poſſeſſion which 

$310 was given in the premiſes. Ste r | 

1 Hob. 172. But if the habendum had limited ten acres to A., and the other 

1 | ten acres to B., this had been void, becauſe the habendum, in this 

1 caſe, contradicts and is repugnant to the premiſes; for by the 

48 premiſes, the entire and undivided poſſeſſion of the whole twenty 

„ acres is equally given to both; and therefore the habendum that | 
1 excludes A. out of his ſhare of ten acres, and B., out of his mi 
1 ſhare of ten acres, is contradictory to the premiſes, and therefore the 
i 9 void, | CEO | 88 the 
11 Co. Lit. If a leaſe be made to two, Habendum to one for life, remainder wo 
1 oy Wo 99 . to the other for life, this is a good habendum, becauſe it explains hac 
1 2 Roll. the deſign of the gift in the premiſes, and ſhews that they ſhall itſe 
1 Abr. 65. take the whole in ſucceſſion one after the other. the 
Ti Dyer, 361. So, a leaſe to the mother and ſon, habendum eis pro termine 0 
wi Bull. 135. ite eorum & alterius eorum diutius vivent., ſucceſſive uni eorum juſt 
1 alterum ficut nominantur in charta & non conjunfim; here the 

143. habendum explains in what manner they ſhall enjoy the Jand, nor 
1 is the habendum void for the uncertainty who ſhall take firſt, be- 

. cauſe they are to take one aſter another, as they are named in 

1 the deed; and therefore the mother was adjudged to be tenant 

TO, for life, the remainder to the ſon. | | 
BY Hob. 313. But a demiſe to A., haberdum to him, B., and C. pro termin 
1 bas eee vite eorum & alterins exrum ſucceſſive diutilis vivent.; this is a void 
"Bt Llauabendum, and neither B. nor C. can take any thing, not as leſſees 
$4.0 in poſſeſſion, becauſe not parties to the deed, or named in the 
$541 premiſes; nor by. way of remainder, becauſe they cannot take 
þ# | | jointly in remainder, the limitation being to them ſucceſſive; not 
0 0 | can they take in ſucceſſion one aſter the other, becauſe non conſul 
10 . by the deed who ſhall take firſt in remainder, . i 
1 Oro. Eliz. A. made a leaſe to B., C., and D. for their lives, proviſo, and 
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therein given by implication. of law, yet in this caſe there was an 


expreſs eſtate given for the life of the grantee, and no ſubſequent 


words ſhall defeat that eſtate which was complete and expreſs by 


the former part of the deed; and therefore the ſubſequent words, 


which would limit the eſtate to commence in futuro, are void; 
becauſe a freehold cannot be granted in futuro, for the reaſons al- 


ready obſerved. 


163 


m er- A termor for years, reciting by indenture his term and leaſe, Dyer, 272. 
rant, grants all his term, eſtate, and intereſt, to another, habendum . 
. . "ſt COS . ney, 6 
which {hi & aſſignatis ſuis immediate poſt mortem of the grantor z this was , Rol. i 
holden a void habendum, becauſe, by the grant in the premiſes, Abr. 66. (i. 
other the whole intereſt was abſolutely conveyed.; and therefore the Hob 171. * 
in this babendum, that retracts the grant, is void; for it may happen np 258 5 
Dy the that the grantor may outlive the term, and then the habendum de- 1 'n 
wenty feats and 1s repugnant to the grant, | | 
m that A, makes a leaſe for three lives of lands, and afterwards de- Plow. 147, | 8 
of his miſes to J. S. for ten years the reverſion of the lands, habendum — _ 3 
erefore the ſaid lands from Michaelmas next enſuing, after the death of ton 5. N 
the leſſee for lives; this is a good demiſe to J. S., becauſe the Tracy. 5 
nainder word reverſion, including not only the intereſt or eſtate which A. =; 
xplains had depending upon the eſtate. for lives, but likewiſe the land 9 
ey ſhall itſelf, returning after the determination of the particular eſtate, All 
the habendum, which explains in what ſenſe the word reverſion is L 
termin e to be taken, ſhall ſtand 3 and therefore in this caſe J. S. was ad- 1 
um pof judged to have a term for years in the land, to commence upon 1 0 
ere the the determination of the freehold. | "0 
nd, not 3. The next formal part of the deed is the fenendum, and this, See Perk. un 
rſt, be ſnce the ſtatute of guia emptores terrarum, muſt be to hold of the 8623. Ke. = 
med in chief lord in fee, if a fee-ſimple be conveyed ; but if an eſtate- "7 
e tenant tal be conveyed, it may be to hold of the donor. N 308 
| [it is now of very little uſe, being only inſerted by cuſtom : it "0 
termin was formerly uſed to ſignify the tenure by which the eſtate MM 
is a void granted was to be holden, viz. tenendum per ſervitium militare, in "0 
s leſſecs lurgagio, in libero ſeccagio, Qc. but all rheſe being reduced by | 1 
d in the e fiatute 12 Car. 2. c. 24. into free and common ſocage, the tenure "ſl 
not take now never ſpecified, | wil 
ive; nor 4. Next follows the reddendum, which is that by which the See tit. 
on conjiat grantor doth create or reſerve ſome new thing to himſelf out of Kent. 
What he had before granted. | f 
wiſe, and 5. The clauſe of warranty. A warranty is a covenant real, See tit. 
the land anexed to lands or tenements, whereby a man and his heirs are #arrony. 
the land und to warrant the ſame lands, and to render in value, if they 
hich ſhall ac evicted by a former title. | 
ſes which 6. Of the cujus rei teſtimonium, comprehending the ſealing. Co. Lit. 
This clauſe is not neceſſary, though ſealing be of the eſſence of 3 e | 
reverſion a deed, for if a writing be not ſealed, it is not a deed. . 1 ; 
to begin The practice of ſealing came into this country with the Spelm. : 
] ory mans: ſome indeed, among whom is Sir Edward Cote, 8 ; 
mage e ſuppoſed that it obtained in ſome degree in the time of the |, 1 0 ; 
ay total en, a miſtake which hath proceeded from not knowing that num. Co, 1 
che —_ EO M 2 | the Li. 70. 3. 4 
1 | . 


ſupport the clear intent of the parties. | 
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TY | Nicholf, the croſſes (with which both principals and witneſſes then figned) 

1 — Eg were indifferently called gn and figilla. This mode of authen- i 
1 Libr. 242. ticating inſtruments ſoon became of general uſe; though it is a 
„ certain that there were ſeveral conveyances, which, down as low 
. as the reign of Edw. the 3d, were admitted as good and legal, k 
04.0 when otherwiſe well atteſted, although they never had any ſeals 6 
„ affixed to them; theſe being the grants of thoſe who ſtill adhered U 
N to the old Saxon mode, and retained the ſubſcription of name; a 
05180 and crofſes. And mankind might, perhaps, ſafely rely upon the { 
1 authority of ſeals, whilſt ſignets were carefully preſerved, and 

0 the arms or impreſſions were appropriated: but as population in- n 
1 creaſed, and the ſame arms were indiſeriminately uſed by num. n 
„ bers, the evidence of ſeals only muſt neceſſarily become uncertain at 
1 and unſatisfactory: the ſtatute of 29 Car. 2. c. 3. revives, therefore, tl 
1 the old Saxon cuſtom, and expreſsly directs the ſigning, in all m 
„ 3 Lev. grants of lands, and many other ſpecies of deeds. It hath in- 0 
"i . 2 Str. 764. deed been formerly holden, that ſealing is a ſigning within the 
13 ſtatute, a doctrine which would have diſappointed the inten tof W 
10 the legiſlature, and which the better judgment of later times al 
* i i hath exploded, | ts, an 
. i Co. Lit. 6. 7. Of the date, —The date is not eſſential to a deed ; for if it a. 
1 God . hath no date, or a falſe or impoſſible date, the deed ſhall be ſh 

Wit. 3 Leon. 100. good, and ſhall take effect from the time of the delivery. n 
4 1 | - pe oy So, if it hath the day of the month, but no year is mentioned, p 
1 rand . for that is a void date: and in ſuch caſe it may be pleaded , 
= 1 9 to have been delivered at ſome other day than that mentioned i 

4 ky in it, | . 
7 il | 3 Burr. 60 If two deeds beat date the ſame day, and are evidently but one 2 
4 agreement, that ſhall be preſumed to be executed firſt, which vil 1 
10 | 


Y 2Inft. 57-8. 8. Laſtly, the his zeflibus. The atteſtation or execution of BY 
1 2 Bl, Com. a deed in the preſence of witneſſes is ws; oem rather for pre- as 
| bw. al ſerving the evidence, than for conſtituting the eſſence of the . 
Þ N | deed, This .clauſe of his teſtibus was formerly introduced ® * 
1518 | well in the king's grants as in the deeds of ſubjects ; in the wy 
Y il , former however it hath been long diſcontinued, the king at- as 
6 | 1 | teſting bis patent himſelf; and it was entirely diſuſed in the lat 405 
1 ter in the reign of Henry 8., ſince which time the witneſſes hate | 
0 1 ſubſcribed their atteſtation either at the bottom, or on the b -1 
9 of the deed.] | by 
13 to f 
„ ; | | 
; it | (D) Who may make a Feoffment. * 
17 | | | : , Nin rece 
n be a perſon non compos makes a feoffment, and gives livery , dur 
mw elf, this is allowed on all hands to be good to bind himſe!l, able 
237. 4 c. {0 that he can by no proceſs or plea avoid the feoffment, and 5 * 
125. 22 ſtore himſelf to the poſſeſſion: the ſame law of an idiot; and t ; of a 
— 2 _ reaſon is, becauſe the inveſtiture being made before the pare feof 
bees i Fed. curieʒ their ſolemn atteſtation could not be defeated by the 19 the 
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fon himſelf, it being preſumed they are competent judges of the Il and 
ability of the feoffor to make ſuch feoffment. 7 Tunatics. 

But if an infant makes a feoffment, and makes livery himſelf, 4 Co. 12. 
this ſhall not bind him, but he himſelf may avoid it by writ of 2 Kol. 
dum fuit infra etatem: yet the feoffment of the infant is not void 28 55 
in itſelf, as well becauſe he is allowed to contract for his benefit, 43. Wirt- 
2s that there ought to be ſome act of notoriety to reſtore the poſ- e 
ſeſſion to 1 equal to that which transferred it from him. 

But if an infant makes a feoffment, and a letter of attorney to 8 Co. 45, 
make livery, that is void: ſo, if a perſon nen compos makes a ſur- Co. Lic. 
render or releaſe, this is void in law: fo, if he makes a letter of 06. 
attorney to give livery : but the heir at law, after the death of - 2 Roll. 
the perſon of non ſane memory, or idiot, may avoid his feoff- gbr. s 
ment; and ſo may the king upon an office found of his lunacy Cates, 153. 
during his life. | 8 

As the infant's feoffment is voidable by dum fuit infra atatem, 4 Co. 125, 
when he comes of full age, fo it is voidable by him by entry pers 
during his nonage; but his letter of attorney is merely void: 3 5 
and the ſame law ſeems to be of a feme covert, for if ſhe makes 43- 45. 

a feoffment upon the land, it is voidable by her huſband ; but if 57. Ja- 
ſhe makes a letter of attorney to give livery, it is abſolutely void e 


diner and 
in law; and the reaſon is, becauſe the contracts of thoſe that are Norman, 


diſabled by law to contract were void contracts; but their infeu- . 983. 


dations were not in themſelves void, becauſe they were made 
coram paribus curiæ, who were preſumed not to — contracts of 
perſons diſabled by the law to contract, eſpecially ſince ſuch con- 
tracts were made for military or ſocage ſervice, which were for 
the good of the commonwealth ; and by thoſe infeudations 3 
ſtranger was directed to bring his precipe againſt the perſon that 
was actually inveſted in the land; wherefore the infant's feoff- 
ment was good till it was avoided by an act of equal notoriety, 
to wit, by his entry coram paribus, which was equally ſolemn with 
the act of feoffment, or by bringing his action at Fa. age, when 
the law had enabled him, by action in a court of record, to ſet 
aide the feoffment that he had made during minority: but the 
law enabled him by entry to ſet aſide the acts coram paribus 
during minority, becauſe the pares might undo what was done in 
pars; and the courts of juſtice were not to deſtroy the act in pais 
till the infant, by his own diſcretion, had choſen to avoid them, 
becauſe it was derogatory to the dignity of the courts of juſtice 
to ſet aſide the ſolemn acts in pair, till the infant had come to 
luch age of diſcretion as might make it fully appear that the 
coftment was made during his diſability ; for the infant was not 
tecewed to diſable himſelf during the time of his diſability 3 but 
during ſuch diſability he might, by equal ſolemnity in pars, diſ- 
able himſelf, ſince ſugh an act was only coram paribus, in the 

e manner as the feoffment itſelf was made, but the warrant 
of attorney of the infant was ig facto void; and therefore ſuch 
keoffee was a diſſeiſor, as if ng authority had been committed to 

attorney to make the feoffment: but in the caſe of the non See 2 Bl. 
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| Feoffment. 
compor he was not admitted to ſtultify himſelf, becauſe there way 
no ſtated time when ſuch perſons returned to ſenſe and under. 
ſtanding, and therefore they could not be preſumed to be con- 
ſcious themſelves of their own follies or defects; but the king, 
who had the care of all his ſubjects, might, by ſolemn office 


found, avoid ſuch acts of inſanity, and ſo might the heir at law 
after their death. 


(E) Of making it by Letter of Attorney. 


A Man may either give or receive livery by his attorney; for 
ſince a contract is no more than the conſent of a man's 
mind to a thing, where that conſent or concurrence, appears, it 
were moſt unreaſonable to oblige each perſon to be preſent at 
the execution of the contract, ſince it may as well be formed by 
any other perſon delegated: for that purpoſe by the parties to the 
contract. | 
But ſuch delegation or authority, to give or receive livery, 
muſt be by deed, that it may appear to the court, that the attor- 


ney had a commiſſion to repreſent the parties that are to give ot 


take livery, and whether the authority was purſued. 


For if the letter of attorney be to make livery upon condition, 
as. to make a feoffment conditional, and the attorney deliver 
ſeiſin abſolutely, the livery is not good, becauſe the attorney had 
no authority to create an abſolute fee-ſimple ; and therefore ſuch 
abſolute feoffment ſhall not bind the feoffor, becauſe he gave no 
ſuch authority; and hence in ſome books the attorney is called a 
diſſeiſor. | 5 

But if the letter of attorney had been to make livery abſo- 
lutely, and the attorney had made it upon condition, this ſeems 
a good execution of his power, and the feoffment good; becauſe 
when the attorney had once delivered poſſeſſion, he fully exe- 
cuted his power; and the condition annexed to it, being without 


authority, is void; and therefore ſhall not deſtroy the operation 


Perk. 5189. 


Perk. 8188. 


Co. Lit. 52. 
2 Roll. 


Abr. Ye 


of the livery. : | 
If a warrant of attorney be given to make livery to one, and 
the attorney makes livery to two, or if the attorney had autbo- 
rity to make livery of Black-acre, and he made livery of Black-acre 
and White-acre, though the attorney has in theſe caſes done 
more, yet there is no reaſon that ſhould vitiate what he has done 
purſuant to his power, ſince what he did beyond it is a 
nullity, and void, | | | 
But if the attorney were to deliver ſeiſin to two, and he had 
made livery only to one, that had been void, becauſe he had 10 
authority to deliver the whole poſſeſſion to one excluſive o 
other, and therefore it is void for the whole. 1 
An attorney cannot make livery within view, becauſe ſuch 


livery is made by figns or words, inſtead of the act of — ; 
, : ) 
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beſides, the power of the attorney is to deliver the poſſeſſion, but 
that power is not executed by the livery in view, becauſe the poſ- 
ſeſſion is not in the feoffee till actual entry made by him, and 
conſequently the attorney has not executed his authority. 7 

If a letter of attorney be given to two jointly to tate livery, Co. Lite 49. 
and the feoffor make livery to one in the abſence of the other, 2 Rol. 
in the name of both, this is void; becauſe they being appointed 
jointly to receive livery are confidered but as one. . ; 

But if a feoffment be made to A. and B., and the feoffor give Co. Lit. 49. 

a letter of attorney to deliver ſeiſin, and J. S. give livery to A., 2 Rol. 
in the abſence of B., in the name of both, this is a good livery; _ 
for though the entire poſſeſſion be delivered to one only, yet they 
being joint-tenants by the deed of feoffment, ſuch livery to one 
makes no alteration or change in the poſſeſſion, becauſe, if the 
livery had been made to both, each had been placed in the poſ- 
{on 3 beſides that, every man being preſumed to accept a gift 
for his advantage, A. is looked upon as the attorney of B. to re- 
ceire the poſſeſſion for him; and therefore the livery to A. enures 
to the benefit of B. till he diſagrees to it. | 

But if a letter of attorney be made to three conjunctim et di- Dyer, 62, 
vm, and two only make livery, this is not good, becauſe not Noll. Abr. 
purſuant to their authority, for the delegation was to them all Ze. co. x. 
three, or to each of them ſeparately ; yet if the third was preſent 52. b. n. 2. 
at the time of the livery made by two, though he did not actually 33% edit. 
jom with them in the act of livery, yet the livery is good; be- 
cauſe when they all three are upon the land for that purpoſe, and 
two make hvery in the preſence of the third, there is his concur- 
rence to the act, though he did not join in it actually, ſince he 
did not diflent from it. 8 1 | S Foo 

If a letter of attorney be given to A. to make livery of lands Co. Lit. 
aready in leaſe, the attorney may enter upon the leſſee in order 32. b. 

to make livery; becauſe, while the leſſee continues in poſſeſſion, e * 
the attorney cannot deliver ſeiſin of it; and therefore to execute „ 
the power given him by the letter of attorney, it is neceſſary he 2 Nell. 
ſhould have a power to enter upon the leſſee : but by Rolle, it is _— 
the ſafer way to inſert a clauſe in the letter of attorney, for the 

attorney to enter & omnes alias inde expellend.  _ 

If A. be diſſeiſed of Black-acre and White-acre, and give a Co. Lit. 
letter of attorney to enter into both, and make livery, if the at- 52: a. 
wrney enter into one acre only, and make livery ſecundum eee 
firmam charte, this is not good, becauſe the attorney has not 85 
purſued his authority; for the eſtate of the diſſeiſor cannot be de- 
kated without an entry into both acres; and till the eſtate be de- 
fated, the attorney cannot execute his power in the manner it 
vas delegated z and therefore what he did in this caſe was void. | 

This power of the attorney muſt be executed during the life of 2 Rol. 
the perſon that gives it, becauſe the letter of attorney is to con- Abr. g. 

tute the attorney my repreſentative for ſuch a purpoſe, and 8 6183. 

erefore can continue in force only during the life of me, that : 


am to be repreſented, ' And hence it is, that if J. S. take a let- 


ber of attorney to deliver ſeiſin after my death, it is void; be- 
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cauſe he cannot deliver ſeiſin during my life, for that were plainly 
without any authority from me; nor can he do it after my death 
- for the gre reaſon, | | 
2 Roll. This authority to give livery be delegated by deed in. 
—_— 9 dented, though — ds — party to — Fu by becauſe 
8 52. the attorney takes nothing by the deed, but has only a naked 
authority delegated to him; and therefore, fince a man may tate 
an eſtate in remainder, though he is not party to the deed, a fir. 
tiori one not party to the deed may receive a naked authority or 
| power by it. 5 N | 
7211.7. 19 But if any corporation aggregate, as a mayor and commonalty, 
= 1 "%y 3* or dean and chapter, make a feoffment and letter of attorney to 
52. b. deliver ſeiſin, this authority does not determine by the death of 
2 Roll. the mayor or dean; but the attorney may well execute the powet 
Abr. 12. after their death, becauſe the letter of attorney is an authority 
from the body aggregate, which ſubſiſts after the death of the 
mayor or dean, and therefore may be repreſented by their at- 
torney; but if the dean or mayor be named by their own private 
names, and die before livery, or be removed, livery after ſeems 
not good. | 1 
Co. Lit. a. There are few or no perſons excluded from exerciſing this 
Perk. $157. power of delivering ſeiſin, for monks, infants, femes- covert, per- 
| ſons attainted, outlawed, excommunicated, villeins, aliens, &.. 
may be attornies; for this being only a naked authority, the exe- 
cution of it can be attended with no manner of prejudice to the 
perſons under theſe incapacities or diſabilities, or to any other 
perſon, who by law may claim any intereſt of ſuch diſabled per- 
fons after their death. | 
Co. Lit. A feme- covert may be an attorney to deliver ſeiſin to her hul- 
Een band, and ſo may he in remainder be an attorney to make livery 
So a hulbend to the tenant for life. | 
may be attorney for his wife. Co. Lit. 52. a. | 
Co. Lit. 52, If leſſee for life make a deed of feoffment and letter of at- 
Perk, torney to his leſſor to deliver ſeiſin, if the leſſor make livery 
9 accordingly, it is a good feoffment; but the leſſor, notwithſtand - 
ing he gave livery himſelf, may enter for the forfeiture of the 
tenant for life ; becauſe the freehold being in the tenant for life, 
the leſſor was only his repreſentative to transfer it: but if the} 
tenant had been only leſſee for years, and the leſſor had made 
livery, that had been no forfeiture of the term; becauſe, the 
freehold being only in the leſſor, he could not be the repreſents 
tive of the termor to convey what the termor had not; and thert- 
[41286 fore the freehold, which paſt by the livery, muſt proceed from 
1 : | the leffor himſelf, and, conſequently, ſhall bind him. 
_—_ Co. Lit. 52. If A. makes a leaſe for years to E, and after makes a deed f 
| 0 1 ; feoffment with a letter of attorney to B. to deliver ſeiſin, and . 
g * | : makes livery accordingly, this ſhall not extinguiſh or affect hi 
— term, becauſe the livery was made to paſs the freehold, and that 
_ he did as repreſentative to the leſſor; and therefore, fince 
„ | feoffee- can claim nothing from the leſſee, the intereſt of ts 
Wk: leſſee remains as it was, unaffected by the feoffment. 
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Fines and Amercements. 


17 bn that originally all puniſhments were corporal ; but that 


after the uſe of money, when the profits of the courts aroſe 
from the money paid out of civil cauſes, and the fines and con- 


fſcations in criminal ones, the commutation of puniſhments 6-22 


alowed of, and the corporal puniſhment, which was only in ter- 
rorem, changed into the pecuniary, whereby the courts found 
their own advantage. 

This begot the diſtinction between the greater and leſs of- 
lences; for in the crimina majora there was at leaſt a fine to the 
king, which was levied by a capiatur; but upon the leſs offences 
there was only an amercement, which was affeered, and for 
which a d;/ringas or action of debt only lay. 


But for the better underſtanding hereof we ſhall conſider, 


(A) Who have lulkdent Authority to fine and 


amerce. 


(B) For what Offences the Party is to be fed or 


amerced. 


(C) In what Actions or Proceedings there ought to 
be a Fine or Amercement : And herein, 


1. Of the Nature of the Action, 1 


a Fine or Amercement. 
2. At what Time to be awarded. 


3. Whether to be awarded when the Party is acquitted as to 


Part. 


4. Whether to be awarded where there are ſeveral Parties, 
* ſome of them only acquitted. 


5. Of awarding Fines and Amercements jointly or ſeverally. 


6. V magys the Party WW 
ion. 


D) Where a Fine ought to be awarded, and not an 
Amercement, & vice vegſa. 


(E) Who, 


ee 
* 


170 Fines and Amercements. 
(E) Who, in reſpect of their Perſons, are not to he ice 
fined or amerced. . 
: | ee 
1 | (F) Of the Reaſonableneſs of the Fine; and herein WM ©" 
1 of mitigating or aggravating it. I 
1 (G) Of the Reaſonableneſs of an Amercement, and A 
1 the Affeerment thereof: And herein, | 7%" 
|; 00 | 0 | 4 | 
105 | 1. Of the Neceſſity of an Affeerment. 3 
_ 108 | 2. By whom the Affeerment is to be. _ 
Wo: ial 6 5 | l 
KB (H) Of the Manner of recovering Fines and 50 
„ Amercements. | dead 
{yg | | | | ing 
Fj ; — IT ITS | anſwe 
1. (0 1 
Tn 
W lh 1; C: 
j it, | | and | 
18 (A) Who have ſufficient Authority to fine and wh 
g „ 4 amerce. a bob 
1 8 Co. 39. RECUTLARXLX all courts of (a) record may fine and im- 
1 . priſon an offender, if the nature of the offence be ſuch u (B 
„ court, unleſs deſerves ſuch puniſhment, NB 
| i of record, can fine or impriſon. 11 Co. 43. b. Godb. 381. S. P. adjudged, — That wherever a jutil- 
__ diction is erected with power to fine and impriſon, that is a court of record. Salk. 200. pl, 1. \ 
+ ial 2 Inſt, 143. Therefore the ſheriff in his torn may impoſe a fine on all ſuch 9 
0 8 Co. 38. as are guilty of any contempt in the face of the court, and maj ws f 
\ 9 alſo impoſe what reaſonable fine he ſhall think fitting upon 2 ſec 
; ſuitor refuſing to be ſworn, or upon a bailiff refuſing to make a In t 
11-008 2 Sc., or upon a tithingman neglecting to make his pre- Judy 
0 entment, or upon one of the jury refuſing to preſent the articles com 
1 wherewith they are charged, or upon a perſon duly choſen con- l 
(556K | ſtable refuſing to be ſworn. | | ; we 
„ F. N. B. 82. Alſo, the ſteward of a court - leet may by recognizance bind f 
WAY opus © . any perſon to the peace who ſhall make an affray in his pre ref 
4 \ FRY = Il 3 ſence, fitting the court, or may commit him to (b) ward, either 15 
$36 10. b. for want of ſureties, or by way of puniſhment, without demand- req 
. vi at ing any ſureties of him; in which caſe he may afterwards impoſe Wi tem 
1 P. C. 4. a fine according to his diſcretion. . 
1 (3) But in 11 Co. 43., it is ſaid, that ſome courts may ſine, but not impriſon ; as the leet. Rall to ex 
11 Rep. 74. S. P. by my Lord Coke; and in Roll. Rep. 35. it is ſaid by Coke, that this is the only er 
\ $4 0:00 court that can fine but not impriſon. | | ; one 
10 | = | a =: 
. Keilw. 66. Alſo, the ſheriff in his ern, and the ſteward of a court: let, thou, 
f 10 Py ed have a diſcretionary power, either to award a fine or amercement 
\ RY 1 7600 But the for contempt to the court; as for a ſuitor's refuſing to be ſworn, 8 
1300 ſtatute 1 E. Oc. ; and the (c) ſteward of a court-lect may either amerce ® the 
14. + ©. 2. re-. : | | es ſine 
RA 94 fl 5 8 
1715 
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| to he ine an offender, upon an indictment for an offence not capital, ſtrains the 
within his juriſdiction, without any farther * proceeding or trial; ſheriff from 


eſpecially if the crime were anyways enormous z as an affray ac- vying _y 


companied with wounding. amercements on indictments found before him.— Qu. de boc. 


It is ſaid, that ſome courts may impriſon but not fine, as the 11 Co. 44. 


conſtables at the petit ſeſſions. | wg Rep. 
Alſo, ſome (a) courts cannot fine or impriſon, but amerce, as 11 Co. 43. 
hundred, &c. | 8 
the county, | 3 ö | | was ſeiſed 
of the manor of Graveſend, and preſcribed for a water-court within his manor, for reformation of the 
diſorders amongſt watermen; and whether this court was not in nature of a leet, and not a court- 
baron, ſo that the Reward, without any ſpecial preſcription, might aſſeſs a fine. Leon. 216. dabitatur., 


| But ſome (65) courts can neither fine, impriſon, nor amerce ; 11 Co. 44. 
s and 25 (e) eccleſiaſtical courts holden before (4) the ordinary, arch- 3 92 No 
deacon, Qc., or their commiſſaries, and ſuch as proceed accord- >. 5 
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lis court can 
ing to the canon or civil law. fine for not 
| appearing to 
anſwer-a bill there. Roll. Rep. 336. Nor can the chancellor for breach of a decree. 4 Inſt. 84. 
(c) Their proceedings are only by eccleſiaſtical cenſures. 4 Inſt. 324, Vide 16 Car. 1. c. 11. par. 
1; Car, 2. c. 12, Noy, 17. (4) But whether the high commiſſion court (while ſtanding) could fine | 
and impriſon, was vexata guaſtio. Vide Poph. 60. Cro. Car. 582. 4 Inft. 324+, &c. 332. y Il 
45 R 16 Car. c. 11. 2+, ſuch fines and impriſonment recited to have been uſed to the oppreſſion of the | 
e and ſubjet. — That they uſed to fine and impriſon, which was illegal; yet the parties were remanded on f 
a babeaz cor ns. Comb. 306. per Holt, C. J | 
ind im- - ö ih 
uch WW (B) For what Offences the Party is to be fined or 10 
oy amerced. 1 Wt 
ver a jutiſ- | wh 
1 g .* + 2 1 
FVERY court of record may injoin the people to keep ſilence 11 H. 6. pil 
all ſuch under a pain, and impoſe reaſonable fines, not only on ſuch 1 . 
nd may 5 ſhall be convicted before them of any crime on a formal pro- 299. 
upon-a ſecution, but alſo on all ſuch as ſhall be guilty of any contempt 8 Co. 38. 
make a in the face of the court; as by giving opprobious language to the 3 43+ 
his pre- judge, or obſtinately refuſing to do their duty as officers of the 331. 
> articles court, | | | Sid. 145. 
ſen con- If any of the jury give their verdict to the court, before they 40 Aff. 20. 
ae all agreed of their verdict, they may be fined, | or (hin was 
rad 8 « head of Furies. 
15 1 If time out of mind a conſtable hath yearly been elected, and 8 co. 38. 
* 22 preſented by the jury at a leet, and F. S. by them is elected and ®: AY ; 
5 _ preſented conſtable, and being (e) in court, and by the ſteward Sar. 9. 
"- as required to take his oath accordingly, refuſes and departs in con- (e) That 
S imp tempt of the court, the ſteward may impoſe a fine on him. pum 
Roll, a fine upon a perſon who is elected by the homage, if he is preſent at the leet, and refuſes to be from 
18 aol v execute the office; but if the perſon is not preſent, the ſteward cannot fine him, but he may be 
18 Merced, which mutt be preſented at the next court, and affeered; but the party ought to be ſum- 
| monea, and a time and place ought to be appointed under a penalty, when and where he ſhall come, 
leet ad before whom to take the oath ; and it is not ſufficient to allege in general that he had notice, for 
zurt-160% Wough he be an inhabitant, yet he may be efloined. 5 Mod, 130, adjudged. 
>rcement r f 
e ſworn, 00, if a tithing- man refuſe to make a preſentment in a leet, 8 Co. 38. b. 
merce ot : ſteward may impoſe a reaſonable fine on him. | 


* | | So, 


172 Fines and Amertements. 
3 Co. 38. b. So, if one of the jury in a leet depart without giving his ver. 


dict, he ſhall be fined by the ſteward. 
3 1M. 53+ If one is preſent when a murder is done, and does not his 


beſt endeavour to apprehend the murderer, he ſhall be fined and 


impriſoned. | 
Noy, 50. So, if two are fighting, and others looking on, who do not 
endeavour to part them, if one is killed, the lookers on may be 
indicted and fined to the king. | 
4 Int. 297. If at a juſtice-ſeat, holden within a foreſt, a man makes a falſe 
claim of privilege, he ſhall be fined. 
Keb. 278. If a dead body in priſon, or other place, whereupon an inqueſt 
I Ju ought to be taken, be interred, or ſuffered to lie ſo long that it 
923. 9 putrify before the coroner hath viewed it, the gaoler or townſhip 
mall be amerccd. | 8 
4 Inſt. 33. If any homicide be committed, or dangerous wound given, 
4 int. 353+ whether with or without malice, or even by miſadventure, or 
252, ſelf-defence, in any (a) town, or in the lanes or fields thereof, in 
z leon. 20 the (5) day-time, and the offender (e) eſcape, the town ſhall be 


: Ink. 225- amerced ; and if out of a town, the hundred ſhall be amerced. 


(a) By the ffatute 3 E. 1. c. 6., no city, borough, or town ſhall be amerced without reaſonable cauſe, 
and according to the quantity of the offence z and wide Cro. 252., where an information was exhibited 
againſt the mayor and commonalty of London, for that F. S. was killed in a tumult there, and none of 
the offenders taken, nor any perſon known or indicted for the felony ; upon which they appeared and 
eontefied the offence, and were fined 1500 marks. {b) Where the ſtroke was given in the day-time, 
but the party did not die till night, Leon. 107. 3 Leon. 207. dubitatur. (c) Of which the to- 
yoner may inquire upon view of the body; or the juſtices of the peace may inquire of ſuch eſcape, 
and certity them into the King's Bench. 4 init. and vide 3 H. 7. C. 1. 


3 loft. 53. Alſo, fince the ſtatute of Winchefer, cap, 5. ordains, that walled 
3 6. b. towns ſhall be kept ſhut from ſun-ſetting to ſun-rifing, if the 

fact happen in any ſuch town by night or by day, and the db 

fender eſcape, the town ſhall be amerced. : 
4 Int. 294 If by the foreſt law, hue and cry is made for a treſpaſs in 

veniſon, any townſhip or village within the foreſt, whic does 

| not follow the hue and cry, ſhall be amerced at the juſtice-ſeat. 

13 H. 4. 9 If the deciners ought to pay rent at the leet (d) pro certo fete, 
a; Abr. this is not (e) properly a rent, but a ſum in groſs; and if they do 
Yelv. 186. not pay it, they may be amerced, for this is due and payable at 


S. P, a cul. the leet, 
tom being | | 


laid. Brown. 190. 6 Co. 77.— But if not warranted by the cuſtom, perhaps it is otherwiſe. God- 


trey's caſe. 11 Co. 44. b. Roll Rep. 32 73. (d) For the original thereof wide 8 
2 Inſt, 71. (e) But for a rent diſtrainable, no amercement ſhall be in a leet. 11 H. 4+ 89. b. Nl. 


Abc. 211. 


aA ſhall not be amerced in J) a leet for treſpaſs to tis 
W 242, lord himſelf, for he ſhall not be his own judge. 


S. P. per Gawdy, Raym. 160. Sand. 135. 2 Keb. 139+ 3 Keb. 744. S. P. adjudged. N 
luch private treſpaſs may be preſented there for the lord's Information. Sand. 135. 2 Keb. 139+ 


*H.6.59 If a man arreſts another in Londen, coming to the Common 


a c. Pleas to anſwer a writ at the ſuit of the (g) ſame man, becaus 


8 Co. 60, he ought to have his privilege, the plaintiff ſhall be fined for ths 


. O. cited. contempt of the court, 
(e) Bur if 


— man had arreſted him, who was not plaintiff in the writ in Barco, he ſhould not he fs. 
9 H. 6. 55. 
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80, if the plaintiff, in a ſuit in banco be arreſted at the ſuit of 11 H. 6. 
the defendant in Lendon, (a) before the return of the, writ in 2 Roll. 
janco, this is a contempt- to the court; and for this he ſhall be AIC ING 
fned and impriſoned “. (0 Where 
one wider 


tyntenance of law is guilty of double vexation; as if he ſues in B., and, pending this, ſues in Lenden 
{5 the ſame cauſe, he ſhall be fined. 8 Co. 60. a. Goulſ. 30. pl. 5.—-—* S:4 gu. If this is now law ? 


z the defendant may have juſt cauſe of action againit the plaintiff notwithſtanding the prior ſuit pending. 


(C) In what Actions or Proceedings there ought to 
be a Fine or an Amercement : And herein, 


„ Of the Nature of the Action in which there ought to be a 
| Fine or Amercement.. . 


þ ſeems that regularly there was a fine or amercement in all 2 Co. 39. 
actions; for if the plaintiff or demandant did not prevail, it FN. B. 25. 
was thought reaſonable that he ſhould be puniſhed for his unjuft 

rexation 3 and therefore there was judgment againſt him, gut 
ſt in miſericordid pro falſo clamore. x 

Hence, when the plaintiff took out a writ, the ſheriff, before 7ide tin 
the return of it, was obliged to take pledges of proſecution, A. 
| which, when fines and amercements were conſiderable, were 

ral and reſponſible perſons, and anſwerable for thoſe amerce= - 
ments, (5) but being now ſo very inconſiderable that they are (3) Sand, 
never levied, there are only formal pledges entered, viz. John **7 
Die and Richard Roe. 5 ; 

(e) In all actions, where the judgment is againſt the defend- (e) 80. 66. 
ant, it was to be entered with a mi/ericordia, or a capiatur; and Roll. Abr. 
herein the difference is, that if it be an action of debt, or founded 2 122. 
on a contract, the entry is ides in miſcricordid, without aſſeſſing 844. 
uy ſum in certain, which was afterwards affeered -by the coro- Cro. Jac. 
ters in the proper county; but if it were in an action of treſ- 555. 
pals, the court ſet the fine and levied it by a capiatur +. infra the 

| | ſtat, 5 & 6 W. 3. c. 12» 

And therefore in all actions guare vi & armis, as reſcous, 8 Co. 59. 

treſpaſs, Sc., the defendant ſhall be fined. | Roll. Abr, 


« - 3 a 3 222. i 
So, in a writ of recaption in the Common Pleas, if judgment 8 Co. 47. a. 


be given againſt the defendant, he ſhall be fined and impriſoned; _— 
in a writ of recaption in the eounty-court, if the defendant be F. N. B. 74. 
convicted he ſhall only be amerced. | | 
In an attaint againſt him who recovered in the firſt action, if Roll. Abr. 
the plaintiff recovers, the defendant ſhall be (d) amerced. - (4) But in 
deb. 60. it is ſaid, that 


if the attaint paſs againſt the defendant, if he was party to the firſt record, 
te Hall be fined and impriſoned ; otherwiſe, if he was not party to the firſt record. 


If a man recovers in an aſliſe, and dies, and his wife is en- 40 AF. 2b. 
lowed, in an attaint againſt. his wife, if he recovers, the wife _ Abr. 


| . 212. 
hall be (e) amerced, (%% But not fined, becauſe not party to the firſt record. 3 Co. G2, 
In 


ol 
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30 Aff. 38. In an action upon the (a) ſtatute of Marlebridge, for driving 1 

Roll. Abr. diſtreſs into another county, the defendant ſhall be ranſomel, 

gf H. 3. (which admits that he ſhall be fined.) —_ - 7 

c. 4. Which ſee explained, 2 Inft. 106. 

33 H. 6. In an affiſe of rent, if the tenant be found guilty of a diſſeiſu 

ons Roll. with force, becauſe of a reſcue done by him without vi ef arm, 
. #29* he ſhall be fined, though this be not within the ſtatute. 

3 co. 61. a. In all judicial writs, if the plaintiff is barred, nonſuit, or his 

(5) That © writ abates, the plaintiff ſhall not be amerced, (5) becauſe the 

not be fines proceſs is founded upon a record. IX 

in an audita querela. 12 H. 4. 15. b. Roll. Abr. 219, 


But as fines and amercements in thoſe actions, by not being 


levied, became matter of form, it was thought hard, that for any 

ny herein a judgment ſhould be arreſted ; and there- 

ore, | | | 

or . By the 16 17 Car. 2. cap. 8. it is enacted, © That no judg. 

, M « ment after verdict, confeſſion by cognovit actionem, or relifi 

and Ferfail, © verificatione, ſhall be reverſed for want of a miſericordia, or a cn. 
ic piatur, or becauſe one is put for the other.“ | 

And by the 5 & 6 V. 3. cap. 12., reciting that divers ſuits and 


actions of treſpaſs, ejectment, aſſault, and falſe impriſonment, F 


brought by paity againſt party in the reſpective courts of law at 
N 133 ; and upon judgment entered againſt the defendant or 
defendants, in ſuch ſuits or actions, the reſpective courts afore- 
ſaid do ex officio iſſue out proceſs againſt ſuch defendant and de- 
fendants for a fine to the crown for a breach of the peace thereby 
committed, which is not aſcertained, but is uſually. compounded 
for a ſmall ſum of money, by ſome officer in each of the faid 
courts, but never eſtreated into the Exchequer ; which officers, 
or ſome of them, do very often outlaw the defendants for the 
ſame, to their great damage; therefore it is enacted, © That no 
« writ or writs, commonly called capias pro fine, in any of the 
« ſaid ſuits or actions, in any of the ſaid courts, ſhall be ſued 
cout or proſecuted againſt any of the ſaid defendant or defend. 
« ants, or any further proceſs thereupon, but the ſame fines, and 
er all former fines, yet unpaid, are and ſhall hereby be remitted 


cc over and above the uſual fees for ſigning thereof) pay to the 
<« proper officer, who ſigneth the ſame, the ſum of fix ſhilling 
« and eight pence, in full ſatisfaction of the ſaid fine, and al 


« fees due for or concerning the ſaid fine, to be diſtributed 


« in ſuch manner as fines and fees of this kind have uſually 
« been, and not otherwiſe ; which ſaid officer and officers ſha 
ec make an increaſe to the plaintiff or plaintiffs of ſo much in 
&« their coſts, to be taxed, againſt the ſaid defendant or de⸗ 
« fendants.” | | 

But though this ſtatute takes away the capiatur fine, Jet l 
pl.2- is ſaid to be the practice of the court of Common Pleas, to make 
a ſpecial entry of the judgment in this manner, nibil er * 

remi 


* and diſcharged for ever; yet nevertheleſs the plaintiff or plain. 
« tiffs, in every ſuch action, ſhall (upon ſigning judgment therein, 
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8 1 remittitur per flatutum in the fame manner as where the fine was 
ied, pardoned, in which cafe the entry was nil de fine quia pardonatur. 
But it was ruled on debate in the King's Bench, that this ſta- Cart. 390. 
tute having taken away the fine, there was no judgment of Lindſey v. 


eilin opiatur to be entered againſt the defendant, nor any thing in 8 
Mis, leu thereof, but that that clauſe was totally to be left out of the Salk. 54. 

| wdgment, for that it was not like the caſe of a pardon, which Me 387. 
bis does not alter the law, but only excuſes. that party, ſo nibil de 


fine quia pardonatur, 


2. At what Time to be awarded. 


eng If in a (a) real action the tenant comes the firſt day and ren- Co.Lit.125. 
any i 5 Co. 49. 
mY ders the land, he ſhall not be amerced. c Biz. 64; Ge th," Þ 23 


So, in detinue for a box of charters by the heir, upon the 48 E. 3. 20. 
&livery of his father; if the defendant comes the firſt day, and Koll. Abr. 
lays, that he hath been always ready to tender them, and yet is, 
if the plaintiff does not traverſe this, the defendant ſhall not be 
merced. | 

In a cui in vita, if the tenant vouches, and the vouchee comes 14 E. 3. 16. 
the firſt day of the ſummons and tenders, yet he ſhall be Noll. Abr. 
merced; for when the tender is not at the firſt day of the 


- F original, an amercement is due to the king. 
ra In an account, if the defendant comes the firſt day and ten- 2 R. 2. 45. 
A ers the money, and the plaintiff accepts it, none of them ſhall Nell. Abr. 
ereby he | n - 

164 amerced, Fr : | 1 
* N So, in an account, as receiver of ,1o/., if the defendant pleads, 46 E. 3. 40. 
Sri derer his receiver, and this is found againſt him, by which he Rall. Abe. 
nicer, A ö :4judged d after he come ders the 100, 

8 8 adjudged to account; and after he comes and tenders the 10/., 
* 5 ad makes oath, that after the time that the money was delivered 
| he to him, he could not find any thing to buy for profit, this ſhall 
, For te a good diſcharge of the defendant, and neither he nor the 
- nd pantiff ſhall be amerced. *® 5 
8 5 In dower, if the tenant, after he is (a) eſſoined, renders 22 B. 3. 2. 
5-8 a tower, and avers, that he hath always been ready, &c., the a Alx. 
n. tenant ſhall not be amerced. (a) But if 
1 ae tenant tenders to the demandant her dower, after ſhe hath taken a day prece partium, he ſhall be 
herein, } Werced, though this delay was by the aſſent of the demandant. 13 E. 3. 39. Roll. Abr. 212. 8. C. 
to the bet a 9uzre is added. | a 
ullings I * * - o 
nd all In a writ of dower, if the tenant vouches the heir of the 18 E. 3. 14. 
-butel I ron, and the vouchee demands the lien; and upon this the Ro": 4br: 
afually wuchee enters into warranty, as he who hath nothing by de- 


rs ſhall kent, E c., and the tenant ſays that he hath aſſets by deſcent z 
uch i won which judgment is given, that the demandant ſhall recover 
or de- int the tenant, &c., the vouchee ſhall be in miſericordia, 
tough he doth not counterplead the warranty. 


yet i If in an action of debt the defendant comes the firſt day, and Rell. Abr. 
o make Tears by attorney, and makes defence, ſcilicet, defendit vim & 13. Heby 


— * > berly and 
am quando, Sc., and after the attorney pleads non ſum in- Lewis ads 


formatus, judged- 
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fermatus, the defendant ſhall be amerced ; for he ought to have 
acknowledged the aCtion the firſt day, not to have made any 
defence. | : 

Rell. Abr. 80, if in debt the defendant comes the firſt day, and imparls 
1 Dame till the next term, and then judgment is given upon non ſum in. 
Vawney, formatus, the defendant ſhall be amerced. | 

Roll. Abr. 


oe 


_— judgment is given, the judgment ſhall be againſt the defeud. 


Yelv. 108. ant for the debt, damages and coſts ; but nihil in miſericordia quia 
5. P. ad> wenit primo die per ſummonitianem, becauſe this is all one, as to 
d plaintiff, as if he had confeſſed the action, for he is not 
| more delayed by this, and this is the courſe of the Common Ple; 
in ſuch caſes. 8 | : 
If in a writ of entry, in le quibus in Wales, the defendant 


co. 45» 
Fall and pleads non diſſeiſivit, and pending this plea, a general pardon is 
* 41 made by parliament, by which all fines, amercements, Qc. are 


Moor, 394. Pardoned, and after judgment is given for the demandant, yet 


pt. 517. the tenant ſhall not be amerced for the delay after; for the not 
ge” rendering the firſt day, according to the command of the king: 


Co. Lit.126. Writ, is the cauſe of the amercement, and that is pardoned. 
Jenk. Cent. 258. S. P. 


Vent. 96. 


Noel and firſt day, but after come and plead plene adminiftraverunt, and 


ny 928 thereupon the plaintiff prays judgment quando aſſets acriderint, he 
Sid. 449- hall have ſuch judgment, and the defendants fhall be amerced; 
5. O. 44. and though in this caſe it did not appear, by the record, but 
2. that the defendants pleaded the day of the declaration, yet per 
S. C. ad- Vaughan, C. J. it ſhall not be ſo intended, unleſs entered ven- 


judged, and 
Nas unt primo die. 


after imparlance. Sand. 226. S. C. adjudged, and there ſaid by Sanders, that it was not law; for 
though they delayed the plaintiff, yet by their ſubſequent plea they excuſed themſelves of the tort ; u 


if in a guare impedit a biſhop imparls, and after pleads be claims nothing but as ordinary, be ſhall not be 
q 5 this reaſon, decanſe in this very 


amerced, becauſe he hath excuſed himſelf of the wrong; but ure o 
caſe the biſhop ſhall be amerced, as appears by Hob. 200, Cro. Jac. 93. 


Co.Lit.127. If the plaintiff be nonſuit, or if a writ abate by the fa) af 


323 1. of the plaintiff or demandant, or for matter of form, the plaintiff 
21. or demandant ſhall be amerced. 


(a) But if a writ abate by the act of God, the plaintiff or demandant ſhall! not be amerced. Co. Lit, AF 
327. $ Co. 61. S. P. So, in treſpaſs for taking his corn, if upon the pleading the right of the tithe 


come in queſtion, by which the writ abates, yet the plaintiff ſhall not be amerced, becaute there was a% 
any default in him. 38 E. 3 6. bs Roll. Abr. 21 Zo SE - 


41 AM 138. In an action brought by two, if the writ abate (3) by the 
Chr) Ooh death of one of them, the other ſhall not be amerced, becauſe & 


Roll. Abr. is by the act of God, without the default of the party. 
213. [(4) Such an abatement is now prevented by 8 & 9 W. 3. c. 11. 8 71 


47 Af 3. So, if two join in a perſonal action, and one is nonſuit, which 


$ Co. 61. 


in law is the nonſuit of the other, yet the other ſhall not be 
amerced, becauſe this is nor his fault. | 


But if in an action of debt, the defendant comes the firſt day | 
213. Bare- by attorney, and ſays, that non eff informatus, and thereupon | 


If in debt againſt executors the defendants do not appear the | 
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ave If one demandant ot plaintiff is nonſuit in ſuch action, wherein 8 Co. 61. a. 
ny ſummons and ſeverance lies, and the other proceeds therein, he 
A that is nonſuit ſhall not be amerced. 
It z. Whether to be awarded when the Party is acquitted as to 

Fart - 
day | It ſeems to be a general rule, that if part is found for the de- 8 Co. 61. a, 
2 mandant or plaintiff, and part againſt him, he ſhall be amerced. 
"_ As if in action of covenant for ſeveral covenants broken, Roll. Abr. 
mY the plaintiff be barred for one, he ſhall be amerced for this, 25. Waſſel 
$ ko : and Yelton, 


though he recovers for the other; Roll. Rep. 411. 8. C. 


So, in an action upon the caſe upon a promiſe to do two Roll. Abr. 
things, /cilicet to pay ſo much for certain land fold, and it the 2 K 
, # a Rep. 
rendec ſells it again for more than he paid, to pay ſo much 411. 
more; and the defendant pleads in bar a releaſe, which is ad- 3 Bulf. 230. 
judged no bar for part, ( ſcilicet for the laſt ſum,) and a bar for . 5 


: 8 5 . 4.4 judged upon 
the firſt ſum 3 he ſhall be in m/ericordid for this ſum of which he 222 


et 
1 ” b barred, though it be an entire promiſe; and he could not have ror, and the 
dingt an action but upon both parts, for he might have acknowledged * 5 
himſelf ſatisfied of that which he had releaſet. | cordingly. 
If the plaintiff declares, that he was poſſeſſed of an hoy, float- Hard. 300. 
r the ing at anchor in the river Thames, loaded with goods, and that egg 
; the defendant ſatis ſciens, being maſter of a ſhip failing in the 5 
u, be mer, ſo negligently governed his ſaid ſhip, that ſhe in prædict. 
reed; uriculam of the plaintiff wwolenter ruebat, & illam regit & ſub- 
1, but met; and upon not guilty pleaded the jury find, that guoad 
et per wglgentem gubernationem navis pred. defend. per quad in naviculam 
| went« querentis violenter ruebat, & illam fregit & ſubmerſit, the defends 
nt is guilty, & quad reſiduum premiſſorum that he is not guilty, 
th the plaintiff ſhall not be amerced, for there is no reſiduuin, and 
etz 8 the firſt part of the verdict comprehends all the injury complamed 
3 o in the declaration. | 
mY In an act ion of waſte in domibus & gardine, if upon the writ 74E. 3. 27. 
WE ©: inquiry of waſte the defendant be found guilty iz demibur, and .. ge 
(a) aft wt guilty in gardino, the plaintiff thall be in mies icordid (a) for cited and 
—_ — — 
nts for waſte in places where no waſte was done; but where waſte is aſſigned in cutting down twenty 
Co. Lit d, and the waſte is found in cutting down two trees only, and fo the variance in quantity, it is other- 
the tithe We. (4) So, if in caſe the plaintiff declares he is ſeifed of two hundred acres, to which he hath come 
te w not den appurtenant, and that the defendant incloſed, per qucd, & c. and the jury find that he bath only 


uy acres, parcel, &c. he ſhall be in miſericordid for the refidue. Palm. 270. 


In (5) treſpaſs for the battery of his ſervant, and the taking of 22 AM, 76, 

is timber, if the defendant be found guilty of the taking of the Nel. Abr. 

inder, and n ilty of the ba f the ſervant, the plaintiff Rider c 
A ot guilty ot the battery © the iervarits & Paamiik Moor, 602. 
ll be amerced for this. F. 

i 5 : Dyer, 29. 
F111, ke point. (3) So, in debt, where part is found for the plaintiff, and part for the defendans. 
L137. Cro. Eliz. 699. ä 


If in debt upon the ſtatute of H. 8. for buying tithes, the Cro. Fl. 


Fantif demands 501. for the value of the land, and the jury 257+ 82. 
SE * N . End Spas 
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find the value but 20/., the plaintiff ſhall have judgment, r, 


| but ſhall be amerced quad the reſidue of the 50l. | wug 

Cro. Eliz. But in treſpaſs, or other actions where the plaintiff declares fe 

EY ad damnum, if leſs be found than he declares for, yet the plaintif Py 

ſhall not be amerced, becauſe the action is founded upon an un- If 

certainty. | ; by tl 

2 Sid. 136. In replevin, if the defendant avows the taking of two ſeveral 1 

Per Curiam. Aiſtreſſes, for ſeveral cauſes, and iſſue is joined upon the taking 5 8 

of one diſtreſs, and found for the plaintiff, and a nolle profequ ey 

entered as to the other, the plaintiff ſhall not be amerced. J in 

4. Whether to be awarded where there are ſeveral Parties, and on 

ſome of them only acquitted. | . 

8 co. 1. If all or part is found againſt one tenant or defendant, and no- It 

thing or but part againſt the other, the demandant or plaintif WW tous 

| {hall be amerced, unleſs there be no default in him. = If 

44 AN. 33. In an aſſiſe againſt two, if it be adjudged againſt one upon his ſever; 

— Ab“ plea, and the demandant releaſe his damages, and have judgment | An 

2179. Preſently for the land againſt him, relinquiſhing his ſuit againt WW %.) 

the other, he ſhall not be amerced for the other. | | ment 

44 Aff. 33. In treſpaſs againſt ſeveral, one is found guilty, and the plain- 80, 

8 | mg tiff prays judgment againſt him, relinquiſhing his ſuit againſt the ined, 

2179, Teſt, he ſhall not be amerced for them. it ſhal 

Roll. Abr. In trover and converſion of 1000 loads of coals againſt three era 

27 ne perſons, if one of the defendants is found guilty of 100 loads, er 

au 2 and not guilty of the reſt, and another guilty of 190 loads, and era] 

$4 55+ S. C. not guilty of the reſt, and the third guilty of 100 loads, and not WW ©» * 

of the reſt, in this caſe the plaintiff ſhall not be amerced againſt uty 

any of them, becauſe each of them is found guilty of part, * t 

though ſeverally. | 4 Ps 

23 Af, 18. In an aſſiſe againſt two, if the plaintiff recovers againſt one, ale ea 

Dyer, 312- and the other is found not guilty, the plaintiff .ſhall be amerced] tal al 
as to him. | | 

10 H. 6. 32. In a writ of forcible entry againſt ſeveral, for entering with WW . wn. 
ms Abr. force, and holding out with force; if ſome are found guilty off 

185 the forcible entry, and not guilty of the holding out with force, lt is 

the plaintiff ſhall be iu Miſcricordid for this, Wice in 

19 H. 6. 32. 80, if ſome are found guilty of the holding with force, and that or the 

_— Abr. they entered peaceably, the plaintiff ſhall be amerced for this. y _ 

17 E. 3. 46. If a man brings an aſſiſe againſt the tenant and diſſeiſor of aj In 2. 

Roll, Abr. rent-ſervice, and the tenant is acquitted, and the diſſeiſor found 8 

68. 8. C. _ Painſt | 

; guilty, the demandant ſhall be amerced for the tenant. | ui 

qt Aff. 31. 80, in an aſſiſe of a rent againſt one tenant and two difſeiſorsy Pain 

5 755 if he recovers againſt the tenant and one diſſeiſor, and the other 1 n. oo 

Aa cquitted of the diſſeiſin, the demandant ſhall be amerced for him. 130 a 

5. Of awarding Fines and Amercements jointly or ſeverally- * 

22 Co. 44+ If there are ſeveral defendants, and all of them convictech 4 ndant 

OY Rep. joint award of one ſine againtt them all is erroneous, for h reſt, 


10 ought 


| 
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Peg 


C1 ought to be ſeverally againſt each defendant ; for otherwiſe one, Dyer, 222. 4 
ho hath paid his proportionable part, might be continued in Lv. 125. | 

es priſon till all the others have alſo paid theirs, which would be in 

tiff Wl effect to puniſh him for the offence of another. 

in- If at a court-leet twelve of the inhabitants, time out of mind, 17 Co. 42. 


by the ſteward, have been ſworn chief pledges, who at every leet Godfrey's 


— — _ = — — 
— 2 - — . —— 
2; — — - i» = 
— W———_ a a 
— 5 — 1 


ral have uſed to preſent, that they the ſaid chief pledges ſhould pay oy gy 1 
ing o the lord of the leet 10g. pro certo lete, and I have 73. S. C. vl 
qui paid it at the faid leet; if at a court-leet twelve chie B Pl 
being ſworn to inquire of the articles of the leet, refuſe to & 1 
preſent, that they ought to pay 105. pro certo letæ, the ſteward "FR 
and cannot impoſe one joint fine upon them all, but muſt fine them ml 
ſererally; for the refuſal of one is not the refuſal of the other. Fi! 
WY If in an aſſiſe againſt two the diſſeiſin is found with force, 1100.43. 4. 114 
ntif though the diſſeiſin was joint, yet the fine ſhall be ſeveral. | 41 
If in a plaint two are nonſuited, the amercement ſhall be 1100.43. a- f 
1 ſeveral, 
WAY And though the judgment be againſt two, and ideo in miſericor- 1100. 43. a. 
inf d, yet when it is afteered by the coroners in pars, the amerce- 
| ment ſhall be laid on them ſeverally. 5 ä 
lain- | So, if there are ſeveral defendants, and by law they are to be 11 Co. 43. 
+ the WW cd, though in the entry of the judgment it is ideo capiantur, yet 
t ſhall be taken reddendo ſingula fingulis, and there ſhall iflue 
ans lreral capias pro Fine. „ 
loads, | Yet in ſome caſes a fine or amercement ſhall be impoſed upon 1100. 63. b. 
(i ſereral jointly, as upon a county, hundred, and ſo upon a village, 
4 not , as for the eſcape of a murderer, Qc., becaufe of the uncer- 
gaink | uinty of the perſons, and the infinity of their number. i 
pam, þ In treſpaſs againſt two, if one be found guilty to damage guoad 5 Co. 58. | 
oF lim, and the other is found guilty to damage quoad him; in this '| 
La ale each defendant ſhall be amerced ſeverally, and the plaintiff Tl 
nerced WY bal alſo be ſeverally amerced quad each of them. | 1 
9 ay” Whether the Party can be twice amerced in the ſame Action. | i 
uilty ot | | | : "i 
1 fee lt is laid down as a rule, that a defendant ſhall not be amerced 8 Co. 67. a. | N 
rice in the ſame action, for that would be to puniſh him twice 2 Abr. Writ 
nd that 7 the (a) fame offence. i (a) But 0 
his. Were one defendant may be amerced ſeveral times for ſeveral defaults in the ſame action, wide 2 Leon. | 


9 Fo 185, 186. 


In a quare impedit, if the plaintiff recovers the preſentation 5 Co. 58. b. 
gunſt the defendant, and thereupon judgment is given upon — ns" 
Emurrer for a writ to the biſhop 3 and upon this the defendant ?** 
$ amerced, and after, a writ is awarded to inquire of the de- 
mages and the other points of the writ, and found accordingly, 
ad judgment alſo given; for this the defendant ſhall not be 
Merced again. | : x. 

n an action againſt the ſame defendant or tenant, if the de- 5 Co. 58. 
ant or tenant pleads one plea to part, and another plea to A Abs. 
reſt, or confeſſes part, and pleads to ifſue for the other, ang 

| 2 Ns ſeveral 


iſſeiſors, 
Y other 1s 


for him. 


| rally. 
victed, 1 


for! 


— . 
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ſeveral iſſues are found againſt him, yet the defendant or tenant 
ſhall not be twice amerced. 
Cro. Car. If in an Sectione jirme againſt four, three are found guilty | 
w_ guoad part, and not guilty. for the reſidue, and the fourth is 
& ab v. found not guilty generally, the plaintiff may be amerced jointly 
Jenkins. guoad all the defendants, /cilicet, pro falſo clamore Juoad the three, 
for ſo much of which they were found not guilty, and pro fa 
clamore quoad the fourth, quod fit in miſericordid, and the protho- 
notaries ſaid the uſual courſe was ſo, and ſometimes otherwile, 
ſeilicet, that guead the three for ſo much, c., he be in miſericor- 
did, and guad the fourth that he be in miſericordid allo, 
Salk 54. In dower defendant confeſles as to part, and judgment 1s given 
51 . 253- againſt him, quod fit in miſericordid, and as to the reſt he pleads 
. 72. in bar, upon which there is a demutrer, and judgment is given 
Lord and againſt him, quod fit in miſericordid: it was objected in error, 
Lady Ger- that a man ought not to be twice amerced in;the ſame action; 
Tard, ad- 2 ; b 8 
judged. but it was holden well enough in this caſe, becauſe both judg- 
Comb. 352. ments are final and independent of one another; but according 
- and to the report of this caſe in Salkeld, it would be otherwiſe where | 
5 od. 64, one judgment is only interlocutory and depends upon another, as | 
1 and (a) quod computet in account. 


Skin. 592. pl. 6. S. C. and S. P. adjudged, becauſe the ſecond amercement was for a new delay. 
(2) That in account, if the defendant be adjudged to account, judgment ſhall be preſently before the 3 
final judgment, guod fit in miſericordid quia non prius computavit; and in this caſe, if he be afterwards | 
found in arrearages, judgment ſhal} be again, guod fit in miſericordid. Roll. Abr. 218. Parrey's caſe 
adjudged, a: d affirmed upon a writ of error, and ſaid by the clerks to be the caurſe of the court. 


(D) Where a Fine ought to be awarded, and not an 


Amercement; Y wie ver/a. 
8. Co. 39. 

Hob. 180. 
(%) For the 
various ſig- 


V E have already taken notice of the difference made between 
offences, and that for the deliqa mafora, ſuch as breaches 
of the peace, contempts or diſturbarſces committed in facie curis, 


1 a the court may (5) fine and impriſon; but that in real actions ot 
or ne word actions of debt, the defendant is only to be (e) amerced. 
fine, wide 


8 Co. 59. Co. Lit. 126.—And that there is no difference between a fine and ranſom in a legal under- 

fanding; for a fine makes an end ct the bufinets, and fo does a ranſem, becauſe it redeems from im- 
priſonment; and if they were different things, it weuld fallow, that where the Books ſay that 3 
man ſhell make a fine and ranſom, they mvit be taken to intend, that he ought to pay two different 
lums, of which there is no precedent, Co. Lit. 127. a.; but in Dyer, 232. pl. 5. it hath been ad- 
zudged, that where a man is to make tine and ran/em, the ranſom muit be treble the fine at leaſt. 
(e) That if a ſberiſf, having returned a cepi corpus into the King's Bench on a cafias againſt a man on 
an inditment of telony, does not bring lim in at the day, it teems that he is by the courſe of the ſaid 
court to be amerced, not fined. 40 Aff. pl. 42.—80, if a vill or hundred fuffer a felon to eſcape Win- 
out being arreſted, they are to be amerced, not fined. 3 Inſt. 53. Dyer, 210. 4 Inſt. 294 . hut 
whether the puniſhment inflicted on 2 gaoler for ſufferirg a cri niral negiigently to eſcape, be properly a 
fine cr an amercement, Q. & wide 8 H. 5. 2. Fitz. Coron. 94. 292. Raft. Ent. 583. 27 Af. pl. 9. 


8 Co. co. A man ſhait be fined and impriſoned for all contempts (d) done 
Aus * to any court of record, againſt the commandment of the king $ 
was adjudg- Writ under his great ſeal, as in a quare non edmiſit, quare incum.- 


ed for the bravit, attachment upon a prohibition, Oe. 


avowanty 


a rcturre kabende aw] dd, and there he ſacrif? retugnes an c/:ngarg, and 2 witbernam was _ 


ant 


ulty 
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t:0agh the plaintiff brought the money into court, and prayed the proceſs might be ſtayed : * 
court would not grant It till they hag aliefſed a fine upon the plantiff. 2 Leon. 174. 


But when the demandant or plaintiff, tenant or defendant / 8 Co. 58. 
retraxit, or recęſſit in contemptum curie; yet this is no contempt #<=cher's 

l . - caſe, Cro, 
againſt the commandment of the king by writ, and therefore he Jac. 2214 
ſhall not be fined in ſuch caſe, but amerced only. S. C. and 8. P. 
If in replevin the defendant claims property falſely, and this s Co. 60. a. 
in a proprietate probandd is found againſt him, he ſhall be fined 
and impriſoned. | 

If one denies a e ae or other record to which he himſelf 8 Co. 60. a. 
is party, he ſhall not be fined ; for it is not his act, but the act 
af the court; and he does not deny the record abſolutely, but 
non habetur tale recordum. | 

In an aſſiſe, if the tenant be attainted af a difſeiſin with force, Roll. Abr. 


1 } 222. and ſe- 
ke ſhall be WY riſoned. veral caſes there cited out of the ear - books to this purpole. 


But in an aſfiſe for a rent - ſeck, if the defendant be found 2 Roll. Abr. 
diffeifor by denier only, the judgment ſhall not be god capiatur, 223· 
but only in miſericordig. | - 9 1 

Alſo, in an aſſiſe of a rent- charge againſt ſeveral tertenants; 394M. pl. 4. 
if it be found the plaintiff diſtrained for this, and one of the de- a, A 
{ndants, without conſent of the reſt, made the reſcous, though (a) For be 
the others are diſſeiſors by the denier ; (a) yet they ſhall not bg who made 


wpriſoned, but only he who made the reſcous. is the = | 


diſſeiſor with force. Co. Lit. 161. b. 


In an aſſiſe, if the tenant by his plea does not deny the ouſter, 28 Aff. 5. 
tough he be after found a diſſeiſor without force, yet he ſhall be 1 
impriſoned. | „ 
5 an aſſiſe of nuiſance, if the defendant be found guilty, he 19 Aff. 16. 

all be; : ; ; Co | Roll. Abr. 
hall be ren | pag. 

Although in all actions (5) guare vi & armis, as reſcous, treſ- () 8 co. 
piſs, &c., the defendant ſhall be fined; yet (e) in actions of 88 
0) treſpaſs upon the (e) caſe, if the defendant be found guilty, 2 
de judgment ſhall not be guod capiatur, but quod fit in miſeri- (e) 8 Co. 59. 
ardid. no reF b : ; : Hob. 180, 
(ug, 

. | WENT (a4) That in 
trlpaſs or other actions, where the plaintiff declares ad damnum, if leſs be found than he declares for 
ſet the plaintiff ſhall not be amerced, becauſe the action is founded upon an uncertainty. Cro. Elia 2g7. 
0 So, in an action againſt an inn-keeper for goods ftolen, the judgment ſhall not he quod capiulure 
G, Jac, 224. adjudged. 8 : | | Ty 


; But in treſpaſs, if the plaintiff declares that he levied a plaint Hob. 80. 
* London, and upon proceſs J. S. was arreſted by a ſerjcant, Meer 
ud that the defendant vi & armis reſcued him, per quod he loſt Roll. Abr. 
bs debt; and upon not guilty pleaded, it be found for the plain- 222. S. O. 
wt; the judgment hereupon ought to be quod defendens capiatur ; 

r though the nature of the action is properly an action upon the 

ale, as touching the loſs of the debt of the plaintiff; yet this 

fg with force to the ſerjeant who was a miniſter as well to 


be plaintiff as the court, the plaintiff may cougt vi & armis, 
N 3 i 


132 


Roll. Abr. If a man denies his own deed, and this is found againſt him by 

* verdict, he ſhall be impriſoned for his falſity, and trouble to 

230. 8. P. the jury *. | | | 
Q. If this is now law? 

But for this But if a man, where his own deed is pleaded againſt him, 

_ $ Co. pleads non eff faftum, and after at the ui privs, or before verdict, 

o. Roll. . . . 4 — J h {h Il be 

Abr. 224. Teliftd veriſicatione cogneſcit this to be his deed, he ſhall not 

_ . impriſoned, but only amerced. | 

2 Roll.Rep. 


45: Noy, 4+ Cro. Jac. 64. Dyer, 67, Raym. 202. Mod. 73. 2 Saund. 189. 2 Keb. 678, | 
688. . 
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20 Aſſ. 10. 
Roll. Abr. 


224. 


27 Aſſ. 56. 


Roll » A br. 


223. 8 ©. 


+ Nu. de 
bee, if now 
Jaw ? 

Roll. Abr. 
222. 


Roll. Abr. 


227. 
8 Co. 59. 
S. . be- 


If a man pleads a deed of the plaintiff or his anceſtor, made 
to the anceſtor of the defendant who pleads it, and this is found | 


againſt him, he ſhall not be impriſoned for his falſity, becauſe he 


could not know whether this was his deed or not, being made to 


his anceſtor. | . 
In treſpaſs contra pacem, for trampling his corn; if it be found 


that the cattle of the defendant eſcaped, but not contra pacem, 
and trampled the corn, yet the defendant ſhall be impriſoned, for | 


he ought to keep his cattle at his peril +. 


In an action upon the caſe, upon an aſſump, if the defendant ; 
be found guilty, the judgment ſhall not be quod capiatur, but | 


quod fit in miſericordid. 


In a writ of deceit againſt the party who recovered in a rea! 


action and the ſheriff, if it be found that no ſunimons was 
made, he that recovered before ſhall be impriſoned. 


cauſe founded upon the deceit done to the court in obtaining judgment. 


8 Co. 60. b. 


Cro. Jace 


In all caſes where a thing is reſtrained by any ſtatute, the of- | 


. . fender ſhall be fined and impriſoned. 


point adjudged, 12 Co. 134; like point reſolved 2 Inſt. 131. 2 Roll. Rep. 400. EIn an action of 
ſcandalum magnatum, whether the judgment ought to be quod defendens capiatur, dubitatur ; Probee nd 
the Marquis of Dorcheſter, Sid. 233. adjourned, Keb. 813. adjourned upon a writ of error. Lev. | 


148. dubitatur; but the court inclined, that if it was in miſericordis, it was ſufficient. 


30 at 38. As in an action upon the ſtatute of Marlebridge for driving 2 
Rol Abr. 


„ diltreſs out of the county, the defendant being found guilty al 


1 Qu. de hoc be impriſoned . 
if now law ? 
Roll, Abr. 


and treble damages; if the defendant be found guilty, the judg: 
ment ſhall be quod capiatur. 


Roll. Abr. In an action of debt upon the ſtatute of uſury, for treble the 
— © 4g ſum lent for taking more than 81. per cent., if the defendant be 


good. found guilty, the judgment ſhall be quod capiatur, becauſe he 
took it contrary to the proviſion of the ſtatute. p 
Roll. Abr. But in an action of debt upon the ſtatute of 2 3 F. . 


ph c. 13.5 for not ſetting forth tithes, if judgment be given for. 
3 8 judgmei he 


Sid, 233. 


So, in an action of debt upon the ſtatute of 1 & 2 Pb. & Mar. 
9 885 c. 12. of diſtreſſes, by which the defendant ſhall forfeit to the | 
party grieved, for the driving a diſtreſs out of the hundred, 5 l,| 


the p 
quod | 
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the plaintiff, the judgment ſhall be quod /it in miſericordid, and not S. P. ar- 
qued capiatur; (a) becauſe this is but a debt given in recompence Fer 


5 8 | 4) In debt 
of tithes, and this is the uſual courſe. (9) $1. upon 
the ſtatute of 1 & 2 Ph. & Mar. c. 12. for taking above 4 d. for a diſtreſs, the defendant ſhall be in 
ni ſcricordid only, becauſe this action is founded upon the non-payment, and not upon the ſtatute, Cro. 
Car. 560. adjudged. | 


So, in an action for a robbery founded upon the ſtatute of cio. Jae. 
Winchefter, if the defendants are found guilty, the judgment ſhall 350 Old- 


be guod fint in miſericordid: becauſe this action is not founded The Hun- 


upon any male-feaſance, but upon a non-feaſance only. dred of Witberly. 


In an action of treſpaſs for an aſſault and battery; if the bat- Cro. Car, 
tery was done before a general pardon, by which the fine is par- 3*; n 


f 5 and Rogers 
doned, yet the judgment ſhall be entered (5) gued capiatur; for — . : 
the court need not take conuzance thereof without demand. | (01.58 en- 

try in this 


caſe is ſometimes gued capiatur, and ſometimes quod non capiatur quia pardonatur; but for this wide 


Cro, Eliz. 153. 778. Leon. 300. Brownl. 211. Yelv. 126. 5 Co. 49. Moor, 394. Jenk, Cent, 
253, Lane, 71. Salk. 54 pl. 2. | i 


) Who, in reſpect of their Perſons, are not to be 
1 fined or amerced. | 


HE king being plaintiff or demandant ſhall not be amerced, Co.Lit.127. 


nor ſhal . f. N 

the (e) queen conſort | | F. N. B. 31. 
; Bulſt, 276. (c) Where the judgment is againſt the queen, & in miſericordid nibil, eo quod conſors 
gn. Roll. Abr. 215. 


An infant being plaintiff or demandant ſhall not be amerced, Co. Lit. 125. 


and this is the reaſon (d) he ſhall not find pledges, "Built 256. 


Palm. 518. Roll. Abr. 214. 288, (4) That he ſhall not find pledges. Cro. Car. 163, adjudged. 


But an infant defendant ſhall be amerced, if he pleads with Roll. Abr. 
the demandant, and the matter is found againſt him; (e) but he 274+ Cro. 


ſhall be pardoned of courſe, (3 the 


entry in ſuch caſe is ideo in miſericordid ſed pardonatur quia infant. 8 Co. 61. Palm. 518. N.bil in 
mericordia, quia infans, Cro. Car. 410. 


But if an infant brings an action by his prochein amy, and Dyer, 338. 
pending the action comes of full age, and makes an attorney, P!- 41. 
and after is nonſuit, he ſhall be amerced. | 

lf an infant brings an action of treſpaſs by guardian againſt Roll. Abr. 
two, and the defendants plead not guilty, and at the nf privs 21d, Meth- 


the plaintiff appears in perſon, and a verdict is found for the nw 


plaintiff for part, and not guilty for the reſt, and one of the de- adjudged. 
fendants not guilty, and judgment is given for the plaintiff, for 
tlat for which the verdict is given for him, & quod nil capiat 
fer billam for the reſt, and him that is found not guilty, ſed nibil 
4 miſericordia pro falſo clamore, c., quia querens tempore tranſ- 


reſionis prædict. factæ infra ætatem exiſtebat; yet this is good, and 
no error. | 


M4 In 


— — * ü :.:... 7 
Cr — OS FR ITE RRRTETTTTTT ; 
* — r 7 A ” . — = — _ —ů— — 
— — — — ; py — ET TOE l 
— — am ES. —d . n tt DT ˙ 1 —⁰ w 


— — 
ee — 


- 
nn 


— * 


— — 
— pts cheer 
——— pot 


— — 


= 


EEE 
EE 


— ba ena nos > 


! 


4 
6 
$421 1) 
A 
* 1 
T1 1 
1 


gy td" TEN fo 


— —⅛4⁊a 


8 


Fa En 
— . — 


== 


— — 


184 Lines and Amercements, 


f. pracipe is brought againſt an infant, and pending the plea 


N 394 he comes of full age, he ſhall, be amerced for the delay after he | 


294. * comes of full age. 
3 Bulſt. 251. | : . 3 
16 E. 3. 14. If baron and feme are vouched in the right of the feme, and 
Roll. Abr. judgment is given againſt them, and the feme is to be amerced, 


GG) And this they ſhall be amerced, (a) though the feme be within age, the 


amercement huſband being of full age. 
ſhall not be pardoned of courſe. 16 E. 3. 14 


In an action upon the caſe againſt baron and feme for ſcan- 
dalous words ſpoken by the feme, and judgment given againſt 
both, as well the huſband as the wife ſhall be amerced. 

In an action of trover and converſion againſt baron and feme, 


Hob. 127. 


Roll. Abr. 
215. Cro. 
Jac. 439, 


c.“ fon, but for the delay of the ſuit, and the non- rendering the 


| judged, firſt day, of which the baron is as well guilty as the feme. 


Roll. Abr. In a writ of dower, if the tenant vouches the baron and feme, 

215-6. as in the right of the feme, as heir to the huſband of the de- 
mandant, and the voucher demand the lien, upon which the 
lien is ſhewn, and they enter into warranty, as thoſe who have 
nothing by deſcent; and the tenant ſays that they have by de- 
ſcent, upon which judgment is given againſt the tenant, We., } 
the feme only ſhall be amerced without the baron. | | 

1 If a feme covert ſues a groundleſs appeal of the death of her 

peai, 25. huſband, known by her to be alive, ſhe ſhall be fined. 

8 H. 4. 17. pl. 2. | 

37 Aff. 1. In an aſſiſe againſt baron and feme, if the feme be received | 


Roll. Abr. upon the default of the baron, and plead, in bar, and acknow- 


00 put if a ledge an ouſter, and the demandant take iſſue upon the bar, and 


feme covert this be found for the demandant, the tenant fhall not be im- 
be found 

guilty of a 
treſpaſs be. COvert. | 


fore the coverture, the {hall be impriſoned. 22 Aff. 87. Roll. Abr. 220. 


Roll. Abr. Tf a baron of parliament be found a diſſeiſor with force in an 


220. Loid . 5 . Fr . » - ; 
Sor Able, the judgment againſt him thall be quod capigtur. 


caſe, Cro. El z. 170. S. C. adjudged, for that it is upon a diſſeiſin found, upon which a fine is given 


by the ſtatute of m. 1. c. 35. for which vide 2 Inſt, 236.—And Hob: 61. that barons ue not 


lulzeC to imprint, put for great contempt. 


Roll, Abr. 
ma bn if the defendant pleads non gſt factum, and the iſſue is found 
deln and Againſt him, the judgment againſt him ſhall be qued capiatur. 


Floxer. Cro. Eliz. 503. S. C. ad)ud;ed, becauſp a fine due to the king upon this falſe plea, and ther 
is privilege againſt its Te | | | 


for the converſion of the feme during the coverture ; if the feme } 
470. Kan. be found guilty by verdict, and the baron not, guilty, yet both 
Rep. 293» ſhall be 77 miſericordia; for the amercement is not for the conyer- | 


priſoned for this confeſſion of an ouſter, (5) becauſe ſhe is a feme | 


So, in à debt upon an obligation againſt a baron of parliament, | 


(F) 
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Fines and Amercements. 


t) Of the Reaſonableneſs of the Fine: And herein 


of mitigating or aggravating it. 


WHERE a perſon is convicted of a criminal offence, for which 
he ought to be fined, the meaſure thereof is left to the diſ- 
ccetion of the judges, who proportion ſuch fine, ſo as to make it 
adequate to the offence, from the conſideration of the baſeneſs 
and enormity, and dangerous tendency of it, the malice, deli- 
beration, and wilfulneſs with which it was committed, the age, 
quality, and degree of the offender, Qc. . 


2 Hawk. 
P. C. 48. 
LI. wide 
tit. Judg- 
ment; and 
that by 
Magna 
Charta 
every fine 


muſt be with a ſalvo contenementv, which ſee explained, 2 Inſt. 28. 


If a proſecutor accepts coſts from the defendant, he cannot, 
by the rules of the court, aggravate his fine, becauſe, in ſuch 


caſes, having no right to demand coſts, if he takes them at all, 


he muſt take them by way of ſatisfaction of the wrong; after 
which it is unreaſonable for him to haraſs the defendant. - 

But as to thoſe coſts given by 5 6 W. & AH. c. 11. on the 
removing of a cauſe by certiorari, the proſecutor is not reſtrained 
from aggravating the fine to be ſet on the defendant, becauſe he 
has a right to ſuch coſts by the expreſs words of the ſtatute. 

A fine is under the power of the court during the term in 
yhich it is ſet, and may be mitigated as ſhall be thought proper 
but after the term it admits of no alteration. . Ze 

If a perſon is indicted and found guilty of a great nuiſance, 
nd a writ goes to the ſheriff to abate it, if the party refuſes to 
abate it at his own charge, the court will raiſe the fine accord- 
mply ; ſeclis, if the nuiſance may be eaſily removed, as pulling 
down a wall, &c. | | 

Upon a motion to ſubmit to a ſmall fine after a confeſſion of 


tie indictment, which was for an aſſault; Holt, Ch. Juſt. took a h 


liference where a man confeſſes an indictment, and where he is 
found guilty ; in the firſt caſe, a man may produce aflidavits to 
pore ſen afſault upon the proſecutor, in mitigation of the fines : 
therwiſe, where the defendant is found guilty ; for the entry 
pon a confeſſion is only non vult contendere cum domino rege, & 
pmt ſe in gratiam curiæ. « 

lf an exceſhve fine be impoſed at the ſeſſions, it may be miti- 
ated at the King's Bench. | 

The court may aſſeſs a fine, but cannot award any corporal 


pſhment againſt a defendant, unleſs he be actually preſent in 
de court *. e 


Salk. 555 
pl. 5. 


2 Hawk, 
P. © 292. 
cont. Salk, 
55, Pl. 5. 


Co. Lit. 20. 
Cro. Car. 
215. 

Raym. 376. 


Salk. 55. 
The Queen 


and Tem- 
pleman. 


Vent. 336. 


Salk, 56. 


400. pl. 4. 


omb. 36. 


: | 77. 
3 therefore the perſonal appearance of the defendant in ſuch caſes is not to be diſpenſed with, unleſs 
rule of court in motion, and the clerk in court, or ſome other perſon approved of, undertaking to pay 


eb fae as ſhall be ſet on the offender, &c. 


186 Fines and Amercements. 


(G) Of the Reaſonableneſs of an Amercement, and 
the Aﬀeerment thereof: And herein, 


1. Of the Neceſſity of an Affeerment. 


(a) That BEFORE the ſtatutes of (a) Magna Charta, and Weſtm. 1. 
cap. 6. the lords uſed to ſet ſuch exceſſive and grievous | 


yet theſe 
ſtatutes were 


in affirm. amercements on their tenants, that under pretence of ſuch 


ance of the amercements they often ſeiſed the whole profit of the tenement 


common Which they had granted: To prevent this oppreſſion, and to 
8 Co. 3g. take away all fines and amercements at the will and pleaſure of 
2 Inſt. 27. the lord and his ſteward, and likewiſe all exceſſive fines and 
. eat amercements, if they were never fo certain, the ſtatutes appoint, | 
in Latin is that every (5) amercement ſhould be affeered, ſo that though the 


called miſeri- (c) court or homage (d) do award an amercement, yet it is to be 


cordiay be- affeered by the affeerors, who are ſo called, becauſe they aher or 
- cauſe it 


ought tobe bring in the quantity of the amercement. 


ailefſed mercifully, and this ought to be moderated by affeerment of his equals, or otherwiſe a writ de 

moderata miſericordia lies. Co. Lit. 126. b. for this writ vide F. N. B. 75. Regiſt. 86. 184. 187. 
(c) So, that though in the courts of W:fmirfler, where amercements were ordered eithfr againſt plain. 
tiff or defendant, they were carried down to the coroner to be ſettled and affeered. 8 Co. 39. Saund. 
227. (d) In Hob. 129. it is ſaid the jury muſt amerce to a certain ſum, which may be mitigated and 
affeered by others, and therefore theſe offices cannot be confounded ; and ſo in 3 Lev. 206., that WF 
every award of an amercement in a court leet muſt expreſs a ceitain ſum ; but this opinion has been I 
over-ruled by a later reſolution, where it hath been holden, that though ſuch amercement muſt be 
affeered, yet the award thereof need not expreſs any particular ſum. Salk. 56. pl. 7. [| Fitzgib. and 
3 Wilf. 248. acc.] And therefore, in judgment of law, the award of the miſcricordia is the act of the 
court only, and the aſſeſſment of the ſum to be paid the act of the affeerors, and ſo ought to be pleaded, 


Kitchen, 51. See Fitzg. 109. 
2 Inft. 27z 


28. 169. 
38 Co. 39. 


non amercietur pro paruo delicto, niſi ſecundum modum illius delid, 


& pro magno delicto ſecundum magnitudinem delicti, ſalvs fibl 1 
. 4 A $ 

tenemento ſuo, & mercator eodem modo ſalud merchandizd fud, © 
villanus ulterius quam nofler eodem modo amercietur ſalvs homagio ſut, 


& þ amercietur fit in miſericordia noftrd. 
8 Co. CHO 
a 


e Magna Charta does not extend to thoſe caſes where a court of 


11 Co. 43. Juſtice may impriſon, and where a fine is ſet by way of mercy, 2 


Ce a ranſom and purgation of the offence ; for the ſtatute Was de- 
ros IZs 


512. Dale. ſigned in mercy to the offenders, and not to hinder them from 


* 


Sheriff, 400. mercy, and ſo did not extend to offences that might be puniſhed Y 


by impriſonment. 
_ 75. If at a court baron, according to the cuſtom there age 2 
pl. 205. . , cd 
3Leon. 7,8. law is made, and the penalty of 205, laid upon every 0 * 


Theſe amercements are to be with a ſalus contenemento, and were 
always holden too grievous and exceſſive, if they deprived the of- 
fender of the means of his livelihood ; as if he were a ſockman, 
and the amercement extended to take away the beaſts of his I 
plough; if he were a military man, and it extended to take | 
away his arms; if he was a merchant, and it extended to take | 
away his merchandize ; if he were a villein, if it took away his 
cart or wainage ; for the words of Magna Charta are, liber hom | 


But a fine may be ſet without affeerment, for the ſtatute of 
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ind at another court a tenant is preſented for a breach thereof, Bendl. 159. 

by which the ſaid penalty is forfeited, this cannot be-affeered. = Poa, 
On the preſentment of a nuiſance in a torn or leet, the ſheriff Leon. 203, 

or ſteward may either amerce the party, and alſo order him to Kitchen, 

remove it by ſuch a day, under a certain pain, or may order him Raid Abe. 

to remove it, under ſuch a pain, without amercing him at all; 468. Cro. 

md the party having notice of ſuch order ſhall forfeit the pain J Neil hr 

on a preſentment at another court, that he hath not removed the 1236. Roll. 

nuiſance, without any farther proceeding; and every pain ſo for- Nep. 201. 


feited may be recovered in like manner as a fine or amercement Allen, 78. 


ind 


1. 1. 
vous 
ſuch 
ment 


by diſtreſs (a) or action of debt; (5) neither ſhall it be affeered to ; Mod. 130. 
d to . 5 3 
liess ſum than is at firſt ſet. | Salk. 175. 
re of } | pl. 1 
and | II. Raym. 69. 5 Mod. 124. 11 Mod. 215. pl. 3. 12 Mod. 88. 115. 180, Comb. 351. 2 Salk. 
oint, 102, pl. 2. Skin, 635. pl. 4. (a) There cannot be a diftreſs without a cuſtom. Ld. Raym. 69. 


0 So, where a certain penalty is given by ſtatute for an offence, of which the leet hath conuſance, the 


1 the | teward may impoſe it by way of without amercement. Carter, 28, 29. | 


0 be | | 
er or 2. By whom the Aﬀeerment is to be. 


writ de | The award of the amercement is the act of the court, but the 8 Co. 40. b. 
% wing or reducing it to a certainty muſt be done by (c) certain 3 Les, 206» 
t plain. (c) That the 
Sand, WY officers called affeerors, choſen and ſworn for that purpoſe 3; and ;merce. 
ated and WY ticrefore if an amercement be impoſed in a court (d) leet, and ments on 
4. 508 = :fcred by the (e) jury, and not by ſworn affeerors for that pur- 3 Ny 
muſt be WY doe, it is a void amercement, and the lord of the leet cannot in the court 
zib. and maintain his action for it. of Common 
d of the F Pleas were 
pleaded. by the clerk of the warrants made eftreats of, and delivered to the clerk of aſſiſe within each circuit, to 


teiyer them to the coroners in each county to affeer, and ſuch aſſeſſment by the coroners of the reſpec. 
ir! counties hath been holden a ſatisfaction of Magna Charta, quod nulla prædictarum miſericordiarum 
natur, niſi per ſacramentum proborum & legalium beminum de vicineta, the coroners being elected by the 
"ole county. 8 Co. 39. b. (4) So, a juſtification for an amercement in a court-baron, without 
keving it was affeered, is naught. 3 Lev. 19. (e) But it has been holden, that if a jury in a 


d were 
he of- 


kman, 5 let tax an amercement, this is ſufficient without any other affeerment, for the amercement is the act of 

of his de court, and the affeerment of the jury. 8 Co. 40. b. Jon. 301. Cro. Car. 275. Fitag. 10g. 
take Vide 2 Roll. Abr. 542. 

o take . 

o take | Although by the expreſs words of Magna Charta, comites & 2 Ink. 28. 


ay his 


r homo 


lures non amercientur ni N h © Co. 54. 
ientur niſi per pares, &c., yet long uſage hath : 


2 va certainty, viz. a duke 1o/., an earl ;/., a biſhop who hath 
: n | he; 


ibarony 5/., 6c. 


"_ 932 
Wo. | In an (J) aſſiſe, if the plaintiff does not appear, nor any for 28 Aff. 26. 
gi ſ, lim, yet three of the aſſiſe may be ſworn to affeer the amerce- yo Oy 


nent, and ſhall do it. : | ( f)S0, upon 


in0n-ſuit after the jury are ready to give their verdict, the court may cauſe the amercement to be im- 
weuately affeered by the ſame jurors. $ Co. 35. b. 11 Co. 43. b. 


tute of | 
ourt of 3 


ercy, 28 : 

was de- n (z) treſpaſs if the defendant, as bailiff, &c., juſtifies, for Keile. 66, 

m from WM fiat the plaintiff was preſented, &c., and ſets forth, that the 22 = in 

uniſhed Wl ercement was affecred by two affeerors, he ought to ſhew OS 0 
r V) names, | | ment. 


(8) So.; | 3 Keb. 362. 
1 if alleged, that at a court-baron coram ſectateribus ejuſdem Curiæ, it was preſented, &c. the 
of the ſuitors ought to be ſhewn. 3 Leon. 7, 8. Moor, 75. Bendl. 159. . 


d, 2 by. 
fender, 
and 


perailed againſt it, for the amercement of the nobility is reduced 8, C. 
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= Fines and Amertements. 


(H) Of the Manner of recovering Fines or 


Amercements. 
ro. Eliz. Y the common law, the king or lord 1 at their election, 
FL. 'M diſtrain or bring an action of (a) debt for a fine or amerce- 
» 93» | 


Katt. Ent, ment. t 

151. £53. 606. 2 H. 4. 24. b. 10 f. 6. 7. Raym. 68. (a) And the defendant ſhall not be 
aHlowed to wage his law in any ſuch action, becauſe it is grounded on the act of a court of record, 
10 H. 6. 7. Co. Lit. 295. 2 Roll. Abr. 100. ; | 


Job. 129. 


e _ ſhew, that the offence was committed (5) within the juriſdiction 
Ent. $72» 


i need not tion where it doth not appear to have one, 
de alleged in 1 5 
the preſentment itſelf. Hob. 129. Yet per 2 Hawk. P. C. c. 10. & 21. it is moſt adviſeable to have 


ſuch an allegation, and that perhaps may ſupply the want of the averment of juriſdiction in the plead. | 


ings. 

But for this Alſo, it is adviſeable to allege, that the offence was committed 
2 p. C. as well as preſented, and to ſhew the names of the preſentors | 
c. 10. $22. and the affeerors in ſetting forth a preſentment or affeerment, 
and ſeveral and alſo to ſhew that proper notice was given of holding the 
there cited. court. t 8 

2 Hawk. Of common right, a diſtreſs is incident to every ſine and 


P. C. e. 10 amercement in a torn or leet, for offences of common right | 


258. d . . o . . 3 i ' - . 
be ute. Within the juriſdiction thereof; but if the offence was only the 


xities there. neglect of a duty created by cuſtom, and of a private nature, it | 


is clear that there muſt be a cuſtom to warrant a diſtreſs, and 
perhaps ſuch cuſtom is alſo neceſfary though the duty be of a 
ublick nature. 


* Alſo, the ſheriff or lord may for ſuch fines or amercements | 
— diſtrain the goods of the offender, even in the highway, or in 


> Inf: 104. and not holden of the lord, unleſs ſuch land be in the poſſeſhon 


of the crown. 


Owen, 146. But ſuch fines and amercements being for a perſonal offence, 


Noy, 20. 


fender. 
Heiley, 62. If ſuch court is in the king's hands, the diſtreſs may be ſold of 
8 7 common right, after it hath been kept for a reaſonable time, 
Roll. Rep. as the ſpace of ſixteen days; and it ſeems the better opinion, that 
76. where any ſuch court is in the hands of a common perſon, if the 


goods were Ciſtrained for an offence of a publick nature, they 


8 may be ſold of common right, without any ſpecial cuſtom 1 
that purpoſe. EY | | 
ro. Eliz. No bailiff can lawfully diſtrain for any ſuch fine or amerce- 


828. 948. ment without a ſpecial warrant for ſo doing, which muſt be ſet 
pl. 289. forth by him in an avowry or juſtification of ſych a diſtrels, 
607+ pl. 839. 2 EIT 745. Salk. 107. Pl 24 ; 


But every avowry or declaration of this kind ought expreſsly to | 


of the court, for if it were not, all the proceedings were coram | 
) But that non fudice, and a court ſhall not be preſumed to have a juriſdic- 


no ſtranger's beaſts can lawfully be diſtrained for them, though | 
they have been levant and couchant upon the lands of the of: 
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# , 
or Fines and Recoveries, | 
tion, q | 
erce· | ö 
Fine is ati agreement of the parties on record, by which Spelman ds. [| 
not be lands are transferred from conuzor to conuzee, with or eng = 2 | Bi 
W without a render; and this is eſteemed a conveyance of greater 3 1 
kcurity than a feoffment, or the inveſtiture by livery, being not e gran Lil 
ly to WW ly equivalent to the notoriety of livery (a), but having the [agg on TH 
ction onſtant and undoubted credit of a court of record to protect and i Curia [| 
ram AY bpport it; and this farther convenience and ſecurity, that it 2 civi- 1 
iſdic- (ves not only transfer the right of the vendor, and all claiming 8 Uk 
nder him, but likewiſe extinguiſhes the right of others who is; ſiadtive 1 
3 omit to make their claim in due time. | vel 7 F 
| tius ad atli- 1 
. nation's © bereditates ſtabiliendas. Spel. Glgſ. voc. Finis. [(a) But this was not on account of the (8 
know dgment thereof in a court of record, for no ſuch acknowledgment is made in any of the ancient Fl 
nitted ines; but becauſe lands acquired in this manner were ſuppoſed to be recovered by ſentence of a court of fa 
_s juice, and the poſſeſſion was delivered by the ſheriff, in purſuance of a writ delivered to him for that 
, purpoſe, © Cruiſe on Fines, 6. ] [1 
7 8 | Fines ſeem originally to have been invented and allowed of for 9 
afferent ends and purpoſes than they are now applied to; for fl 
nd ey were at firſt no more than a friendly compoſition and deter- 0 
right fination of the matters in debate between the demandant and fl; 
y the tenant in the lord's court; and this way of compoſing differences br 
my eaſily admitted in thoſe days, becaufe the ſuitors of the ja 
and wurt, who were judges of all ſuits, were by theſe amicable com- Wh 
" : phtions the ſooner diſmiſſed from their attendance at the court; mal 
or did the lord of the manor ſuffer by them, becauſe on theſe bit 
3 mements, the parties litigating paid him a fine for his conge [Hi 
or in baccorder, as they do the king zt this day, which was equivalent 0 
mY & the amercements, which were paid him in adverſary ſuits. I 
From an obſervation of the peculiar benefit and ſecurity from Thefe fnes KILN 
Fence nes, and from the countenance and encouragement they re- were not Anu 
un WY tired from the courts of juſtice, men began to engage them- olf thought Wl 
hough ſl * L 08} ce, 8 gag k nſeful to 1 
* . and oblige each other by covenants to compote their dif- private or tl 
* Tences ; and they were the more eaſily drawn into this amicable 2 R 1 
ofa of Fay, becauſe it was not attended with the uſual expences of ad- 3 ih 
= ad terſary ſuits, which being generally proſecuted with warmth and bliſhed the 1 
n, that amoſty, by the parties litigating, muſt neceſſarily involve one — FE oy 
if the | both parties in difficulties, which ſuch friendly compoſitions kingdom; HH 
„ they * free from; and the judges, conſidering theſe agreements as and Spel- Hit 
m for © publick acts of the court, allowed them ſome ſanction with Tan e „ by 
| *ir own judgments : and hence they came to be improved into „et moxine 0-41 
meree⸗ lit uſeful and common affurance which we find them to be at placuere, 00 
de ſet * day, as they ſtand upon the ſtatutes of 4 H. 7. cap. 24. and EE | þ 
: le 32 H. 8. C. 36. 
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P ton ſelum ad faliliendas tranſact ones ſed ad reſcindendas Iites maxime walebant ; ideegue ab empto- 
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ribus terrarum tanguam ſacra anchora culta & admirata. Spelm. Glo. Verb. Finis. [Mr. Cruiſe thinks, 
that the idea of a fine was originally taken from the tranſactio of the civilians ; and therefore dates their 
_ antiquity no higher than the reign of Stepben, or his immediate ſucceſſor, Henry II. Cruiſe on Fines, 
7.5 &c. ] 0 


But for the better underſtanding of the doctrine of fines, we 
ſhall diſtinguiſn this head into the following branches, under 


which the particular caſes may be comprehended. | 


(A) Of the ſeveral Parts of a Fine, and when they 


begin to operate. 
(B) The ſeveral Sorts of Fines. 
(C) Who may levy Fines. 
(D) Of the Dedimus Poigſtatem. 


(E) Of the Operation of a Fine in barring the Iſſue 


in Tail. | 


(F) Of the Operation of a Fine, in barring Stranger, f 
or thoſe who have but an uncertain Intereſt, as a 


Term for Years, or barely an equitable Intereſt. 


(G) Of the Remedies given to Strangers, by Claim | 


and Entry, for the Preſervation of their Right, 


(H) Of erroneous Fines, and the Manner of re- 


verſing them. 


Of what things a fine may be levied, and by what name, and 2 
what ſhall be a ſufficient deſcription of the thing, without 
naming either vill, hamlet, or pariſh, ſee in the next head of | 


Recoveries, of what things a recovery may be ſuffered, 


(A): Of the ſeveral Parts of a Fine, and when they 


begin to operate. 


Co. Read- TH firſt part of a fine is the original writ, and without tis 
the fine is erroneous, and may be reverſed for error it 


ing, J» 10. 


3 N. B. R., chis being abſolutely neceſſary to bring the parties wit 


14. the juriſdiction of the court; and though at this day the original 


= Inſt. 510. is generally a writ of covenant, yet fines are taken on all writs Un 


422 which lands are demanded, or are to be charged, or which au) 


be lerled on Way relate to them; for the law having provided different reme· 
dies for the ſeveral grievances of the ſubject, it was but m_ 
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Fines and Recoveries. 191 


ble in the judges to allow of theſe compoſitions, whatever or in any 


_ dhe 0 bK „ real action, 
5 method the injured perſon took to recover his right. W 


moriginal in a perſonal action; and the common writ of covenant, on which a fine is levied, is not a 
perſonal, but a real action; for though it is to have damages for breach of covenant, as in perſonal ac- 
tions, jet it is to have an execution and performance of the covenants. Salk. 340. reſolved per Curiam. 


The practice now is for the conuzor to make the conuzance, 1 H. 7. 9. 
in acknowledge the. fine, before any original ſued out; and this ee 0. 
jas ſo far obtained, that the judges have reſolved ſuch fines .. 
ſhould ſtand, though the conuzor died before the writ of cove- 2 Vent. 47. 
nant was taken out; but in theſe caſes the originals were ſued 
out, and made returnable, as of a term precedent to the conu- 
zance, for they are {till neceſſary to make the fine a perfect and 
complete conveyance, though for the greater expedition they have 
lowed of this variation from the ancient courſe, 

If, in a warrantia chate againſt B. to warrant one acre, he Co. Read. 


kries a fine of that acre and another, the fine operates to convey ing 10. 


| 5 R Roll. 
(ſue au all his right in that acre he was called to defend, for the 3 
ather was not mentioned in the original. ; So, if a 
. | writ of co- 


renant be brought de. terris, and the defendant make conuſance of paſture, meadow, or wood, this fine 
is ot good, nor e contra; for theſe being of a different nature from ploughed land, (which terra pro- 


as a perly implies,) are not contained in the writ, and conſequently there does not appear to the court any 
|, antention about them, 2 Init. 514 Co. Lit. 4. a. 2 Roll. Abr. 16. | 
- | | of 
laim | Hence it is, that if the conuſance be of the manor of Dale, the 2 Roll. Abr 
it, conuſee cannot make a render of the manor of Sale; or if the conu- 75» 19 
lance be of the third part, the render cannot be of the whole; 
ke- becauſe the court can determine the right only of that about 
which the parties contended, and which the conuſee demanded in 

s original; but if the conuſor acknowledges all his right, Qc. 
„ ani Wl the demandant, for which conuſance he grants and renders 
Shout f the land to the conuzor for life; or if he. grants a common in 


end of de land, or ſe many loads of wood off it, this is a good fine; 
cauſe the determination is wholly of the thing in diſpute, one 
party taking the property, and the other a profit ariſing from it, 
ad comprehended in the original, for which thing in diſpute it 
"as brought, | | 
Therefore, if the grant and render had been of a rent de novo, 2 Roll. 
lat had been good; becauſe the rent iſſuing out of the land muſt br. 15- 
be implied in a demand of the land; and, conſequently, the ig = : 
concord and agreement of the parties is received and allowed for 2 Inft. 514. 


wat only which they litigated. - ae 


venant be of land, he may grant the reverſion. 2 Roll. Abr. 16. 


ut this I | 

rror in WF As nothing can paſs by the fine but what is expreſſed or im- Co. Read- 

; within Wi lied in the covenant, ſo no one can take an immediate eſtate by ff. _ 
original t who is not mentioned in the writ of covenant, becauſe none þ;,. mw? © 
writs in 3 any benefit from the judgment of the court that is not 2 
. Rdici "ASS": tt ut if a writ 
ich an) ally before it, and ſues for it; yet a grant and render may fn 


made to a ſtranger in remainder ; but the reaſon is, becauſe be brought 
e render being only a conſideration for the conuſance, a re- 2gainkt B., 
; | mainder 
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who vouches mainder limited to a ſtranger may be as much a conſideration i Bu 
C., he the conuſor, as if the whole eſtate had been given to himſelf" fine i 
vouchee may , a . . ; 
make conu- but there mult be an immediate eſtate given back to the conuſor; this | 
Thos. becauſe the render ex vi fermini implies that it muſt return to him. partic 
2 Roll. , : 
Abr. 13. Bro. 105- 2 Inſt. 514. | 4g 
When the parties are judicially before the court by original, der 
the counſel for the conuſee appears with the pracipe and concord, hut t. 


which is in nature of a declaration, ſetting forth the conuſance 

; which ought to be made by the tenant#in the writ, after his ap- 

Oo. Read- pearance is recorded; then follows his conuſance, which is no 
ing, Zo more than an acknowledgment, that the manor, or other lands, 
Oc. contained in the writ, belong of right to the demandant, as 

land which he hath of the gift of the tenant, with a general re- 

leaſe and warranty to the conuſee and his heirs. When this co- 

| nuſince was taken, they went originally to the treaſury, but now 

5s H. 4. by the 5 H. 4. c. 14. they ſtop with the cigſtot brevium, who re- 
a 5 , Cords it; that ſtatute providing that all the parts of the fine ſhall} 
2 Sid, Pg remain in the ſafe cuſtody of the chief clerk of the C. B., before 
the chirographer has them out of court; the deſign of the at 

being thereby to prevent the inconvenience which frequently hap- 

pened by the embezzlement of fines, when they lay only in the 

hands of the treaſurer and chirographer, either by their con- 
nivance or negligence: 
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2 Inf. 571. The next and moſt material thing confiderable in a fine is the [Th 
5 Co-39. king's ſilver; this is entered on the writ of covenant, and gives i t. 
E it the force and effect of a fine, and is granted to the king e par 
fine, or licentia concordandi, or congè d'accorder, in compenſation of the. 0 
king's ſi- amercements, and otlier fines, which became due on judgments . 
paid — 5 and nonſuits, in adverſe ſuits; this is always paid by him who, a 
king's fi- takes the fee-ſimple by the fine, and on the entry of it on the The 
ver-office; covenant, the ſum given is expreſſed, together with the plea, =: 
— the and between whom, with mention of the land for which it 158" cri 
alienation- given. | ad bel 
office, by the fat. 32 Geo. 2. c. 14. quid vide. ] GL The 
2 Inſt, 511. It is likewife called the poſt-fine, in reſpect of the primier fine tirogr 
in the hanaper, which is due to the king on the original, and 158 del. 
greater or leſs in proportion to that; for it is as much as the pr den t. 
mier fine, and half as much more; as if the primier fine be 
65. 8d., this is 105. 5 
2 Taft. 5x1 From the entry of this the fine is obligatory, and begins 10888 4 an 
N 39 operate ; and thenceforth the fine ſhall ſtand, though either party =”. 
() Petty's die before the other parts are recorded. [(a) And though the = 
caſe, conuſor be an infant, the court cannot ſtay the paſſing of th 
1 N fine: all they can do in ſuch caſe is, to aſſign the infant a guat Wcord 
{ When a Qian, with inſtructions to bring a writ of error to reverſe it.] 1 
year and a day has elapſed from the date of the caption, or acknowledgment of a fine, without enten & ſaid f 
the king's filver, an affidavit muſt be made, that all thoſe who depart with any intereſt by the _ 2 be te 
Kill iving, otherwiſe the King's ſilver will not be rectired. And now that the king's ſilver 1s PI" "I EC ern 
the alienation - of ce, if a year elapſes before the fine is carried to the king's ſilver- office, an af 89 
muſt be made, that the parties were alive when the king's filver was paid, Barnes, 275. Crone [The 
Tan $3-3 Fn Buffets o 
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Fines and Recoveries, 1593 
But if the conuſor dies before the king's ſilver be entered; the 4 Mod. 140. 
ine is voidable, and may be reverſed. by writ of error ; becauſe | 
this being given pro licentid concordandi, the agreement of the | 
parties is not to be admitted as the judgment of the court till it 
te paid and entered, and conſequently, if the conuſor dies before 

tat be done, the fine is erroneous, as a judgment given in an 

alverſary ſuit after the death of one of the litigating parties. 

But this is to be underſtood with this diſtinction, that where it 


n th 
ſelf} 
uſor; 
m. 


ina, j 
cord, 


fance i :npears by the record itſelf, that the king's filver was paid after 
$ ap- the death of the conuſor, there the fine is erroneous; but where 
is no iter the conuſance made the conuſor died before the king's ſilver 
ands, was paid, and after his death the ſilver was paid, and entered on a 
ity 28 rrit of covenant returnable the term precedent his death; as 
al re- chere baron and feme made conuſance before commiſſioners the 
us co- 16th of March, the feme died the day following, and upon a 


t now nt of covenant made returnable the Hilary term precedent, the 2 Inſt. gr, 
ho re- tins's filver was entered as of that term, the fine was: adjudged 2 Vent. 47. 
e falle tand; for where there does not appear an error on the face Pama 
before e the record, the judges, in favour to fines, which fo much caſe. 


ne ati 

hap- 
in the 
r con- 


ſtrengthen men's titles, and quiet their poſſeſſions, have always 3 
ipported them, and would not ſuffer the entering the king's Nunn. 
ker, after the parties' death, to be examined, when it appeared 

7 the record itſelf, that the fine was completed, as a fine of the 


ttm precedent the death of the conuſor. 


> is theſ The king's filver, it muſt. be remembered, is not payable Wright x. 
1 gie bit! the return-day of the writ of covenant : if therefore any of Mayor of 
 R—_—_ : : EOF : Wickham, 
ing pro i parties die before that time, the fine will be void.] Cro. Eliz. 
of the on Okell v. Hodgkinſon, 3 Mod. 99. Clements v. Langharne, 2 Ld, Raym, 872. Cookman ys 
gments , Sir T. Raym. 461. Price v. Davis, Comb. 57. 71. Watts v. Birkett, Barnes, 2420s 
— Wil. 115. S. C. 

on the The other parts of the fine are the foot and note of it; the 5 co. 29. 


e plea vt of the fine runs thus; hec eſt finalts concordia facta apud W, eſtm. Co. Reade 
. by : * . . . . In — 

ch it 15988” e demini regis, c., and mentions the day, year, and place, 2 Com, 

ad beſore what juſtices the conuſance was taken. 350. 


The note of the ſine is no more than a docket taken by the 5 C9. 39. 


er fine] biroprapher, from which he tranſcribes the indentures, which r 9% 468 
, and S delivered to the party to whom the conuſance was. made; and 145, fa 

the pri den this is done, the fine is ſaid to be engrofled. fine may de 
fine be | engroſſed at 


any time after it is levied, 4 Leon. 96. Dy. 254. 2%] 


egins de a fine was thus; hec eft finalis concordia facta in curia regis apud Salk. 341, 
der part JN ef re. a die ſanfe Michaelis in tres ſeptiman. anno decimo Willielmi Fl. 7+ 
ough We cram Thom. Trevor, c., & Poſten in craft, ſanctæ Trinitat. I 
g of h conceſſ. & recordat. coram ejuſdem juſticiar,; fo that the Say ang 


t a guat 


cord of the fine was of one term, and the recordat. of the . 


e it. am following; and the queſtion was, Of which term this ſhall 
pore | laid to be a complete fine? And it. was holden to be a fine of 
er is f {rm in which the concord was made, and that the cancordia 
an —_— = 4 is the complete fine. | 


The chirograph of a fine is evidence to all perſons, and in all Bull. N. . 
uts of fuch fine; becauſe the chirographer being an officer ap- 229. 
Ver, III. 0 pointed 


74% SY * 
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194 Fines and Recoveries. 
pointed by the law for the purpoſe of tranſcribing fines from the 
record, his copies muſt be allowed to be authentick.] 


(B) The ſeveral Sorts of Fines. 


Co. Read- ALL fines are either executed, as fines ſur conuſance de dit 


ing, 4. cotne ceo, c., fines fur releaſe, and fines fur furrender; or 
(os ran executory; as fines ſur ronuſance de droit tantum, and fur grant & 


cuted as to #ender (a). The fine ſur conuſance de droit tantum ſeems to be the 


the firſt moſt ancient; for the conuſance being in the place of the judg- 


part, and ex- 8 . : x ; 
cutory as to ment, which was always executory in adverſary ſuits, the de 


the ſecond; mandant was obliged to follow the rules of the law, and ſue out 


=_—y 0 execution (): but in time, when theſe fines became the common 
rſt part w 


ay ore ee beſt way of purchaſing, the purchaſer, to prevent the trouble 
ed, it would of ſuing out execution, had ſeiſin given him by livery in the 
be void, as 
ven ble venant, to levy a fine; and thus the fine /r conuſance de driit 
nothing to come ceo, Wc. came in uſe, which ſuppoſes a precedent gift, by 


render toth2 hich the conuſee was put into poſſeſſion, and conſequently there 
cognizee till 8 bad | 

he is in poſ- needs no execution of what he had already. 

ſeſſion. Cruife on Fines, 73. (5) If the party to whom the eſtate was limited by a fine executory 
was in poſſeſſion at the time when ſuch a fine was levied, he need not ſue out a writ of babere facias 
ſeiſinam; tor in that caſe the fine would enure by way of extinguiſhment. Touchſt. 4. So, if a fine 


executory was levied of a reverſion depending on an eſtate for life, or years, or of a feignory, or any ] 


thing which lay in grant, they would paſs immediately, becauſe it would be impoſſible to give aQual 
poſſeſſion of them. 1 Co. 97. a.] 


Oo. Lit. 9. b. This fine come ceo, Sc. is moſt commonly uſed, being the ſureſt 


we Read- for the purchaſer; in which it is to be obſerved, that this fine 
ng, > . 
This fe. and that de droit tautum, convey a fee-fimple to the conuſee, 


cies of fire without words of inheritance; for when the conuſor acknow- } 


hath been ledges the land to be the right of the conuſee, it 1s repugnant 
called a 8 


feoffment and contradictory to his own acknowledgment, to claim any right 


of record; or intereſt to the land in reverſion or remainder ; beſides, in 
but this ex- 
reſſion is } . e : a 
by no means coming in lieu of the judgment muſt neceſſarily import as much, 


, e unleſs the expreſs acknowledgment of the parties (c) quality it. 
Or chere are 


caſes in which a feoffment hath a more extenſive operation than a fine, Co. Lit. $0. 1 Salk. 12 5 
3 Atk. 141. ; and therefore, Sir W. Blackſtone hath ſaid, that it might, with more accuracy, be . ; 

an acknowledgment of a feoffment or record. 2 Bl. Comm. 348. But this perhaps is not m 0 
very ſubſtantial diftintion, 2 Wooddef. 309.] (c) And therefore it the limitation be exprelsij 19 


the conuſez, and the heirs of his body, the fine paſſes only an eſtate-tail; for it would be abſurd to gie 
more againit ſo ſolemn a declaration of the parties. Co. Reading, 4. 1 Salk. 340. 


Bro. tit. Upon a fine fur conuſance de droit come ceo, c. the conuſor 


nd Ai cannot reſerve a rent, becauſe the conuſance ſuppoſing a pre-. 
2 Noll. A 


18. But if cedent gift he cannot charge the inheritance which he has gien 


the conu- entirely away; and ſo the reddendum comes too late when the 


— "og fine has mentioned before an abſolute gift, without any fuck 


eſtate for Clauſe of reſervation, 


| 3 , the 
life, the conuſor may reſerve a rent, with clauſe of diſtreſs; for that is a remedy the law gives __ 


recovery of al! rent ſervices, which this muſt be, being incident to the revertion» Co. Readinhs 5 
2 Roll. Abr. 18. | 
8 A fine 


country, and for his further aſſurance obliged the vendor, by co- 


every judgment a fee-ſimple was recovered, and the conuſance 
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the A fine ſur conuſauce de droit come ceo, c. cannot be levied to Roll. Abr. 
two-and their heirs; for the end of fines being not only to ſettle 19. Co. 


the poſſeſſion for the preſent, but for ever, the admittance of „ 3 


ſuch a fine would not anſwer the end; for beſides the uncer- ſame law is 
tainty which of the conufees ſhould ſurvive and enjoy the land, 28⸗inſt the 


the fine itſelf cannot operate according to the limitation; for the e e 
drtit ſurrivor, by the privilege of jointenancy, ſhall enjoy the whole, Bro. dit. 
z or and for ever exclude the heirs of the other conuſee; beſides, the —— 1s 
nt & fine being equivalent to a judgment, ought to decide and ſettle by fine be 
e the the right of the fee. — * 8 va 
70 _ - one of them, this is good; for all things will continue as the fine has ſettled diene. tit. 

* WHIT) . | 

e Out 5 | 5 8 
"IR For the former reaſon the judges will not, or at leaſt ought 5 Co. 38. b. 
kt not, to admit of a fine upon condition, becauſe ſuch a fine does ee a 
1 wt poſitively determine and ſettle the right of the fee, it being Fran 
y co- | uncertain whether the conuſee will enjoy the land according to Bro. tit. 
1 the fine, ſince that depends upon the performance or non- per- 8 5 
ft, by formance of the condition; but my Lord Coke tells us, that if ing, 5c 


there ſuch fines be admitted by the judges they are valid and ſhall 
ſtand, the rule, guod fiert non debet, factum valet, obtaining in 

ter this caſe 3 becauſe fines being the private agreement and concord 

re facias of the parties, it were to trifle with the authority of the king's 


17 8 | courts, which ever ought to be preſerved ſacred, to ſuffer either 


ve actual party to recede from their contract, after their ſolemn compoſi- 
ton acknowledged on record, and received in the moſt ſolemn 
(aref manner by the judgment and deciſion of a court of juſtice. 
5 fine A makes a leaſe for life, and afterwards grants the reverſion Co. Read- 
tbe. by fine to B. for life, the remainder in tail in a guid juris clamat ing, 5. cites 


mainſt the leſſee, he would have ſurrendered to the conuſee, re- an 


knows 7 . . . . M 
ring a rent during his life, but the court refuſed it; for had there is no 


u ꝛnant 9 p l : 
Sk us ſurrender, with the reſervation of the rent, been admitted, 2 ; 
des, in | might have happened that the rent would not continue accord- — 
aulance ng to the limitation of the fine; for if the grantee of the rever- 


lon died before the tenant for life, the remainder-man in tail 
ſhould hold the land difcharged, and the tenant for life could not 
wy the rent as long as the fine gave it; but if in this caſe the 


much, 


fy it. 


1 an ] ; . * o 
1 eee had ſurrendered to the grantee for his own life, with a 
machs crvation of a rent, this might have been admitted, for this is 


xpreſs: o 


3 " abſolute ſurrender; and each party may enjoy what the fine 


pave him, according to the ſeveral limitations thereof. | 
If there be lefſee for life, the remainder for life, and the Co. Read 


conuſot kee levy a fine ſur conuſance de droit tantum to him in remainder, ing, $o 

a pre- lis enures by way of (a) ſurrender, becauſe by this fine he only 82 N 
las giren now ledges all the right he has in the land to belong to him in cheſe fines 
then the &mander ; but if the leſſee had levied a fine, ſur conuſance de for ſerrate 
my ſuch at come ceo, Ec. to him in remainder, it had been a forfeiture unh bes 


n both their eſtates, and he in reverſion might enter imme- ſur enuſance 

ately ; and the reaſon of the difference is this, the fine ſur co- 2 

Ane de droit come ceo, Qc. always graſps a fee-ſimple, which clauſe of 

Fs by the precedent gift as the fine ſuppoſes ; but the fine ſur hav win is 
| O 2 | | 


conuſance | 
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conuſance de droit tantum only conveys all his right, which is ins 
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tended all he can lawfully paſs away. | 
Where C. was ſeiſed in fee as heir of the part of the mother, 
and he and his wife levy a fine to A. and B. with warranty, and 


A. and B., by the ſame fine, granted and rendered to the huf. | 


band and wife in tail, remainder to the heirs of the huſbang; 


Salle, 237- though it was urged, that the ſeiſin of the conuſee was fictitious, 


P. and that nothing was allowed by the fine, yet reſolved, that the 


Price v. 


Langfoid, conuſee was more than a bare inſtrument, and that the eſtate 


was once in him; and that the fine and render is a conveyance 
at common law, and the render makes the conuſor a new pur. 
chaſer, as much as a feoffment and re-infeoffment at common 
law. | 


(C) Who may levy Fines. 
Co. Read- ND here it muſt be firſt obſerved, that whatever legal defedt 


* i may be in the conuſor, if the judge admits his conuſance, 
2 2ni** 575* the fine ſhall ſtand in all caſes, except that of an infant, though 
the judge omits a very neceſſary part of his duty in not rejecting 


ſuch fines. 
Co. Read- The principal defects are either want of diſcretion and under- 
10 a, 8. ſtanding, as in infants, idiots, and perſons of uon ſane memory; 


But for this 
wide the fe. Or Want of power, as femes covert. 


veral titles of Infants, Idiots, and Baron and Feme. 
vide Poſkes, As to fines levied by an infant, though ſtrictly ſpeaking all 


2 (H), contracts made by infants are in their own nature void, because 
C. 


Abr. 15. 


Bro. tit. allow them to contract for their benefit and advantage, with 


Error, 60. power to recede from and vacate it when it may prove prejudicial 


1 to them: now the method to ſet aſide ſuch a contract mult be b) 
3 . 


12Co. 1.22, p . . | : 
If an infant mult reverſe it by writ of error, and this muſt be brought during 


brings awrit his minority, that the court of B. R. may by inſpection deter 


ſe hes mine the age of the infant; but the judges by adjunia may i 


fine for his ſuch caſes inform themſelves by witneſſes, church-books, Ee. 
nonage, and, 


after inſpection and proof of infancy by witneſſes, dies before the fine is reverſed, his heir may reve! 


it, becauſe the court, having recorded the nonage of the conuſor, ought to vacate his contract vhen 1 
appeared to be under a manifeſt diſability at the time he entered into ir. Co. Lit. 380. b. Moor, 8. | 
An infant acknowledged a fine, and the conuſees omitting to have the fine ingroſſed till he came 0 "1 
in order to prevent the infant from bringing a writ of error, the court, upon view of the conuſance P 

duced by the infant, and upon his prayer to be inſpeRed, and his age examined, recorded bis norgse 
give him the benefit of his writ of error, which he muſt otherwiſe loſe, his nonage determining vi" 
the next term. Sarah Griffith's caſe, 12 Mod. 444. 


N As to idiots and lunaticks, it is neceſſary to diſtinguiſh be 
wc. tween their acts done in pais and thoſe ſolemnly ackuom lecke 


caſe. Co. 


09 


Co. Lit. 380. à contract is an act of the underſtanding, which, during thei 
b. Moor,76. ſtate of infancy, they are preſumed to want; yet civil ſocietieg 
2 Roll. have ſo far ſupplied that defect, and taken care of them, as t9 


79. matter of equal notoriety with the manner in which it was madez 
2 Inſt. 482. and therefore if an infant levies a fine, which is no more thai 
2 Bulſt. 320. his own agreement recorded as the judgment of the court, neh 
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Fines and Recoveries, : 1097 
on record; though the law is clear, that in neither caſe are they Lit. 247. 


admitted to difable themſelves, for the inſecurity that may ariſe Bro. tit. 
in contracts from counterfeit madneſs and folly ; but their heirs , 6. 


an | and executors may avoid ſuch acts in pais by pleading the difabi- — — 
3 ity ; becauſe if they can prove it, it muſt be preſumed real, hince 2 _ 
ous, WY "boy can be thought to counterfeit it, when he can expect no t Gs 
ike benefit from it himfelf. ö | CV x _ 

| ſelves may have relief in equity, vide tit. Idiots and Lunatichs- 


+ 


But neither the lunatick * himſelf, nor his heir, can vacate 4 Co. 124. 
wy act of his done in a court of record; and therefore if a per- 312*483- 
bn non compos acknowledges a fine, it ſhall ſtand againſt him and Fine, 75. 
lis heirs 3 for though the judges ought not to admit of a fine Co. Lit. 24. 
from a man under that diſability, yet when it is once received, 3 
it ſhall never be reverfed, becauſe the record and judgment of the of 75 wo 
court, being the higheſt evidence in the law, the conuſor is pre- juſtices, on 
lumed to be, at that time, capable of contracting; and therefore 1 
the credit of it is not to be conteſted, nor the record avoided by 3 
my averment againſt the truth of it. 

50 it is in the caſe of a fine levied by an idiot, it ſhall ſtand 2 And. 193. 
zainſt him and his heirs; for no averment of idiocy can vacate pine 
ne fine, nor will an office finding him an idiot a nativitate be 2 a7 
luficient to reverſe the fine, for that were to leſſen the credit of 124. a. 
ugments in courts of record, by trying them by other rules 32%: 5. 


| Bro. tit. 
lan themſelves. Fines, 75. Co. Lit. 2475 
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And as fines ought not to be taken from lunaticks and idiots, Weſt. Fines, 
b neither from old doting men who have loſt the uſe of their I 4+ 
ralon 3 but if they be weak or infirm through age and ſickneſs, 


Ling all 
becauſe 


— 
Oat 
— —ꝛ—-— ye — ——_ 


q | 

ein ! — * 4 
Ky ”y aut will be no ſuthcient cauſe to refuſe them. | 
wt As to feme coverts, from the intermarriage, the law looks 1000. 42. b. | 
WY on the huſband and wife but as one perſon, and allows of but #3: * _. Ml 
; wit N . » . . 2 Inſt 510. [i i 
cia ll between them, which is placed in the huſband as the Sid. 12. 10 
8 be itteſt and ableſt to provide for and govern the family, and Roll. Abr. 10 


lerefore gives him an abſolute power over her chattels per- 2 Bans 
ual, to diſpoſe of as he pleaſes, without her conſent ; but as to which fay, - 
& real eſtate, has thought fit that no act of his ſhall pre- chat a fine 
ice h „ ſs ſn TS. ih him bo 4 ſhall not 
pace her or her heirs in it, unleſs ſhe join wit m by lome 


8 made 
ore than 
ourt, be 
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win N / wo, bind a wo- 
* 2 er of record, and on examination teſtify her aſſent to ſuch man under 
MN Upoſition, | coverture, 

; may 1 | : unleſs ſhe be 
; c. Wined, mutt not be underſtood as if it were in her power to reverſe the fine for want of her examina- 


un; but they are to be underſtood in this ſenſe, that the judge ought not to receive a fine from a feme 
chert without examining her, left it ſhould not proceed from her own freedom and choice; but if ſuch 
e be once admitted, and recorded without any examination, though the judge has omitted a very 
refer; par: of his duty, yet the fine ſhall Rand, and neither the feme, nor her heirs, ſhall be admitted 
nder that he was not examined; for that were to leſſen the credit of the judgment of the courts of 
ce, which is the higheſt evidence of the law. But of fines levied by the huſbind ſolely, or by the 
nd and wife jointly, of the wife's inheritance, or of fines levied by the wife ſolely, of lands which 
5 the proviſion of the huſband, wide tit. Baron and Feme, (1), [ and the ſtatutes 11 H. 7. c. 20. 
2H.8. c. 28. & c. 36.4 f | | ? 
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guiln be (No perſon can levy a fine of lands that will affect ſtrangers, Touch. 14. 
owlcdr es he has at leait an eſtate of freehold in them, either by Wet. Symb. 
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a fine of it, ſo that in every caſe where a fine is levied, and 


. themſelves, and their heirs, but may at any time be ſet aſide by 


3 Co, 77. b. 


a a term of years, or who holds them by a ſtatute merchant, ſtatute | 


L. d. Townſ- 


Upon the ſame principle, a fine levied before entry or receipt 
. Ain, of rent will be void. So, if a fine be levied by a copyholder of 
60 Co. AY his copyhold (a), becauſe the freehold is in the lord. 
1 a v. But a perſon having a defeaſible right only to lands, may, 
Barnardiſ- notwithſtanding, levy a fine of them, which cannot be ſet aſide | 
$-"c- by uk by the plea that neither of the parties had an eſtate of freehold in 
the lands. 
1 Ch. Ca 80 a cgſtuy que truſs may levy 2 fine of his truſt eſtate, al- 
S emp. though he is only tenant at will to his truſtees ; for it is now 
Talb. 43. ſettled in equity, that any legal conveyance or affurance by the | 
ceſtuy que truſt, ſhall have the ſame effect on the truſt eſtate, as it 
would have had on the legal eſtate, if the truſtees had conveyed 
it to the ceſtuy que truſt. If it were not ſo, truſtees, by refuſing, 
ox by not being capable of executing their truſt, might prevent a 
ceſtuy que truft tenant in tail from exerciſing the power given him 
by the law over his eſtate, which would tend to the introduction 
of perpetuities. | | 
2 Co. 29. b. vid. fine levied by a vouchee to the demandant, or a fine 
from the demandant to the vouchee, will be good; becauſe in 
law the vouchee is ſuppoſed to be tenant of the land, though 
in fact he never is ſo at preſent. : f 
23 Vin. An alien, not being capable of holding lands, ought not to 9: 
* permitted to levy a fine: but if he does levy a fine, it will net 
conclude the king after office found. a 
So. Read. 7. Corporations aggregate cannot levy fines; becauſe, as they ate 
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right or by wrong; for otherwiſe it might be in the power of any 
two ſtrangers to deprive a third perſon of his eſtate, by levying 


none of the parties to ſuch fine have any eſtate of freehold in the 
lands whereof the fine is levied, it will only bind the parties 


the real owner, by pleading that neither of the parties had an 
eſtate of freehold in the lands at the time when the fine was 
levied. 

Hence, therefore, if a perſon who is only poſſeſſed of lands for 


ſtaple, or writ of e/egit, or is tenant at will, levies a fine, it will 
have no effect whatever as to ſtrangers, 


inviſible, they can only appear by attorney ; whereas the ſtatute 
de modo le vandi fines requires that the parties to a fine ſhall appear 
perſonally before the judges. But Sir Edward Coke faith, that a 
ſole corporation may acknowledge a fine. 

By the ſtatutes 11 H. 7. c. 20. and 32 H. 8. c. 28. women 
ſeiſed of jointures or eſtates tail of the gift of their huſbands, 
and huſbands ſeiſed jure uxoris are prohibited from levying fines 
of ſuch eſtates. And the diſabling ſtatutes, which prevent eccle- 
ſiaſticks from alienating their church-lands for any longer time 

than three lives, or twenty-one years, by neceſſary implication 
prohibit them from levying fines, | 
; Wn ; Perſons | 
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Perſons outlawed, or waved in perſonal actions, may alien by Weſt Symb. 
ine, for their eſtates ſtill remain in them, although they have P. 2+ 513. 
forfeited the rents and profits. 5 

A perſon who hath committed murder may, it ſeems, before Stevens v. 
conviction, levy a fine, if the deed to lead the uſes be prior to Winning, 
the time of committing the offence.] an 


(D) Of the Been Polgſtatem. 


H ſtatute (a) of 15 E. 2., called the ſtatute of Carliſle, intro- By this ſta- 
duced the dedimus, which is a ſpecial commiſhon, granted date nobody 

out of Chancery, to certain perſons therein named, to take the — 

conuſance of ſuch perſons as through age or ſickneſs are not able er but the 


to appear in court in perſon. Judges, and 
two or one 
of them, by the conſent of the reſt, may receive the conuſance; and if there go but one of them, he 
ſhall take with him an abbot, a prior, or a knight, a man of good fame and credit; and writs of error 
have been allowed to reverſe fines where the conuſance hath not been taken before ſuch perſons. Bro. 
tt. Fines, 120. F. N. B. 146. But the preſent practice falls ſhort of the order this ſtatute preſcribes, 
and it is ſufficĩent if one of the commiſſioners be a knight, Reg. Paſch. 43. El. Will. 78. ; or though 
neither be a knight, if one of the judges of the C. B. gives his allocutur to the caption, by which great 
abuſes have happened in the taking of fines. (a) This ſtatute, as it is called, is not properly a le- 
pilative act, bur is merely a writ directed to the juſtices of the bench, for their government in taking 
ke acknowledgment of fines, 2 Reeves, 304+] - 


By the cuſtom, the chief juſtice of C. B. may take conuſances Co. Read- 
wy where out of court, and certify the ſame without any dedi- nk, 10. 
X a p Cro. Elize 
=: and if a ſerjeant hath a patent to be C. J., he may take conu- 469. 
lnces without a dedimus before he is ſworn. | | 
So by cuſtom, the judges of aſſize may, in their circuits, take jolt 227. 
the acknowledgment of fines without any writ of dedimus poteſ- „ b. 
en, on account of the great confidence which the law placeth 275. 
n their judgment and integrity: in ſuch caſes, however, a writ 
al dedirmus poteſtatem ought to be ſued out, bearing date before the 
knowledgment of the fine; although, if the writ of dedimus 


[| [ater is teſted after the date of the acknowledgment, ſtill the 


we will be ſupported.} | 
Ik a fine be levied to one of the juſtices of C. B., and the ſaid Co. Read- 
lice take the conuſance of the fine, it is void, quia judex in ing, 10. 
propria cauſa. | 3 | 

If the dedimus be directed to two jointly, and the conuſance be Co. Elis. 
xen by one only, the fine is erroneous z for where two are in- 240. 
ited with a joint power, it cannot by any conſtruction from the ates, 

, vage. 

tommiſſion be executed by one only. ; 

The dedimus contains the ſubſtance of the writ of covenant, p. N. B. 
nd therefore muſt bear teſte after it, otherwiſe it is error, and 745. _ 
nul be ſigned by the lord keeper or chief juſtice, or by ſome of 5% 80 


NES * 677+ 740» 
lc juſtices of the circuit where the lands lie. Co. Read- 


ing, 10. Bro. tit. Fines, 116. Roll. Abr. 794. Dyer, 220. 


f the commiſſioners refuſe to certify the conuſance to the F. N. B. 
wurt in convenient time (a), which is a year and a day, a certio- {+ : They 
#113 to be awarded againſt them, reciting the ſubſtance of the b pac. 

Q4 dedimus, 
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„ by fiat. 23 dedimus, and that they have taken the conuſance, and command. 


. 0 23. ing them to certify it; and in caſe of refuſal to do it, an alias, a 


& 5. to cer- 


tity the Pluries and attachment will iſſue againſt them. 


acknowledgment of the fine within twelve months after it is taken, and alſo to certify the year and day 
whereon it was acknowledged, ] | 6 


Co. Read- 

ing, 10. 

F. N. B. 

147. 

N Cro, Eliz. 
576 577» 


Cro. Eliz. 
370. 577. 


* 


Touchſt. 5. 
Co. Read. . 
1 Roll. 
Rep. 223. 
Cro. Elia. 


740. 
1 Roll. Abr. 


Wilſon, 82. 
Vide Dean v. 
Tidmarſh, 

Bames,143» 


Wilſon, $5. 


If the commiſſioners die before the conuſance be certified, their 
executors muſt certify it upon certiorari to them directed, and 
upon their refuſal like proceſs lies, as in the former caſe, 

If a dedimus be awarded to take the conuſance of three ſeveral 
perſons, the commiſſioners may take the conuſance from each of 
them, and at ſeveral times, for it may ſo happen that they can- 
not meet at one place at the ſame time; and if the commiſſioners 
return the conuſance but of two of them, the court may eraſe 
the name of the third out of the dedimus, and make the writ of 
covenant. agreeable to it; for ſince the third does not join, it can 
be no prejudice to him; and therefore it were unreaſonable that 
his obſtinacy or refuſal ſhould impeach the conuſance of the other 
duly taken, and ſo prevent their amicable compoſition of their 
differences, N 

A dedimus was awarded to take the conuſance of a fine from 


baron and feme, and the feme refuſing to join, the conufance of | 


the huſband was only returned ; in this caſe the court ordered a 
new dedimus to be awarded, but to be of the ſame date with the 
former, and that the return of the commiſſioners ſhould be an- 
nexed thereunto; for the refuſal of any one of the conuſors can 
be no reaſon to delay or hinder another to transfer his right. 


[As the writ of dedimus potefiatem recites, that a writ of cove- | 


nant is depending between the parties, it ſhould bear date after 
the writ of covenant ; elſe it will be error. But (a) if it be 
teſted on the ſame day with it, the fine will be valid. 


794+ (a) Cro. Eliz. 677. Cro. Ja. 11. 5 Co. 47. b. 


By a rule of the court of common Pleas made in Hil. 13 Gs. 1. 
it was directed, that no fine acknowledged before commiſſioners 


ſhould be allowed to paſs, unleſs ſome perſon, who was preſent 


when the fine was acknowledged, ſhould appear perſonally be- 

fore the lord chief juſtice of the court, and be examined upon oati 

touching the execution thereof. | | 
This rule having been found by experience to be attended with 


inconveniencies, and not having anſwered the good purpoſes for 


which it was intended, the court made the following rules: 
Hilary 17 Geo. 2. It is ordered, That inſtead of an oath made 
tc vi da voce of the due acknowledgment of fines, an afhdavit in 
te writing on parchment ſhall be made and annexed to every fine, 
« in which the perſon making the ſame ſhall ſwear that he knew 
« the parties acknowledging ſuch fine; that the fame was dul 
cc ſigned and acknowledged, that the party or parties acknow- 
« Jedging, and alſo the commiſſioners taking the ſame, were © 
« full age and competent underſtanding ; that the feme covert 
6 (if any) were ſolely and ſeparately examined apart from their 
| 5 ee huſbands, 
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« huſbands, and freely and voluntarily conſented to acknowledge 
« the ſame z and that the Cognizor or cognizors, and every of 


: them, knew the ſame to be a fine to paſs his or their eſtate or 
6 eſtates, which fine, together with ſuch afhdavit annexed, ſhall 
« be tranſmitted to-the lord chief juſtice, or ſome other juſtice 
; « of this court, for his allocatur thereon, and ſuch affidavit ſhall 
80 « remain annexed to ſuch fine, and be left with the ſame in the 
a « proper office: and it is ordered, That every ſuch affidavit, ex- 
© cept where the perſons, at the time of their acknowledging 
al « the fine, are in Ireland, or ſome other parts beyond the ſeas, 
4 & ſhall be made by ſome attorney of the courts of Weſtminſter- 
i « ball,” | | 
73 Hilary 26, 27 Geo. 2. © It is ordered, That in the affidavits Willon, 894 
le made in purſuance of the preceding rule, the perſon or per- 85 1 
of © ſons ſo making the ſame ſhall ſwear, that the fine was duly " 
a « ſigned and acknowledged upon the day and year mentioned in ll. 
a the caption 3 and if there be any raſure or interlineation in 1 
yo * the body or caption of ſuch fine, that ſuch raſure or inter- | 
* © lineation was made before the party or parties ſigned the ſaid 1 
fine, and before the caption was ſigned by the commiſſioners.“ il 
ot Theſe rules have in ſome inſtances been diſpenſed with, and Say v. bl 
N (-) particularly where fines have been acknowledged out of the 1 i 
"4 kingdom. : . PIE . (a) Fleet- | 
i= wood v. Calenda, id. 219. Heathcock v. Hanbury, id. 217. Seton v. Sinclair, 2 Bl, Rep, 880. | 5 
* 
38 By the ſtatute 34, 35 Hen. 8. c. 26. 5 40. it is enacted, That 4 
be fnes ſhall and may be taken before the juſtices of Wales, of 1 
Fol ands, tenements, and hereditaments, ſituated within their juriſ- 1 
ha action, by force of their general commiſſion, without any writ 
of dedimus potęſtatem, to be ſued for the ſame, in like manner and 
form as is uſed to be taken before the king's chief juſtice of his 
Common Pleas in England.] | 
9, I, | * 
en e) Of the Operation of a Fine in barring the Iſſue 
be- in Tail. 
oath | | 
B* the 4 H. 7. c. 24. a fine with proclamations ſhall conclude 4 H. 7. 
with all perſons, both privies and ſtrangers, except women- covert, 24 
s for perſons under age, in priſon, out of the realm, or of non ſane 
memory, being not parties to the fine; by which general clauſe 
nade ul others are bound; but by the firſt ſaving, © _ 
it in The right and intereſt that any perſon or perſons (other than 
fine, parties) hath or have at the time of the fine engroſſed, is ſaved ; 
cne w lo that they or their heirs purſue ſuch their right or. intereſt by 
duly tion, or lawful entry, within Ive years after the proclamations 
now- lo made. This clauſe ſeems to comprehend only thoſe who have 
re of dreſent right; but by the ſecond ſaving, 
ys The right and intereſt of all perſons is ſaved which accrues 
thei 


alter the engroſſing of the fine, ſo that the parties having the 
2 OTE ſame 
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202 Nines and Recoveries. 
ſame purſue it within ive years after it ſo acerues; and if at the 
time of the fine engroſſed, or of ſuch accruer, the perſons be 
covert, (and no parties to the fine,) under age, in priſon, out of 
the realm, or of non ſane memory, they or their heirs have time 


to purſue their action within five years after ſuch imperfection 
removed, 


Bro. tit. Though this ſtatute evidently concludes all perſons under the 
Fines, u, words privies and ftrangers to the fine, and the ſtatute hath ſavings | 


Hob. 3 32. 


Dyer, 3. for ſtrangers, but none for privies; yet it was at firſt doubted, 


The reaſons whether a fine levied by tenant in tail could bar the iſſue by that 


of this ſtatute; for the entails had continued ſo long, and moſt people | 


doubt, and n - 
eels were ſo fond of them, that the judges were very cautious in 


pro and con. making ſo large an expoſition on that ſtatute as it would well 
may be ſeen bear; and though at length the judges reſolved, that # fine with 


Co. Lit. 372. 6 | 6 l 
py * 1 SE proclamations was a bar, not only to the tenant in tail, becauſe 


517. he could claim no right againſt his own acknowledgment on re- 
cord, that it was the right of another; but alſo againſt the iſſue in | 


Moor, 250. 


And. 170. a . . 

Plow. 4, tail, becauſe the words and intention of the ſtatute place the | 
Jo. 3 privies, that is, the perſons claiming the right devolved at any 
19 . . 5 


ol. 6 time on the conuſor, in the ſame condition as the conuſor him- 
And. 46. ſelf; yet this introduced the ſtatute of 32 H. 8. c. 36., which by 
pl. 218. a retroſpection confirms the conſtruction made by the judges on 
Raym. 271. | 

2070822. the 4 H. J. c. 24., and declares that 

345 to 349 2 Jon. 238. in the caſe of Murray and the Eatt of Derby. 


32 H. 8. All fines levied, by any perſon or perſons of full age, of lands 
0.36. entailed before the ſame fine to themſelves, or to any of their an- 
ceſtors in poſſeſſion, reverſion, or remainder, or uſe, ſhall imme- 


diately after the fine engroſſed, and proclamations made, be a } 
ſufficient bar againſt them and their heirs claiming only by ſuch 


entail, and againſt all others claiming only to their uſe, or to the 
uſe of any heir of their bodies. | | 


(a) If there For the better explication of theſe ſtatutes, it is to be obſerved, | 


de tuo that the perſons, whoſe right is barred by the fine, are either 
1 parties, privies, or ſtrangers; that the parties themſelves are barred 
one of them is plain, and admits of no doubt; as to privies, which is the ma- 
tevy a fine; terial and operative word in the 4 H. 7..c. 24, it is to be noted, 


ee that it has a threefold ſignification, for it either comprehends a 


done, and privity in (a) eſtate, as between donor and donee, which ariſes 
one of them purely from their own contract, or a relation between parties 


1 fine; 5 . , 
ed th NE arifing from (5) blood only, neither of which are meant by the 


there be a word privies in the act; for it were unreaſonable and abſurd to 


privity ber allow any man to ſtrip me of my acquiſitions or inheritances, 
tween each 


of theſe without any laches or neglect of mine, becauſe I happen to be | 


within the his heir, or becauſe by a fair contract I am concerned in inter 


letter of the with him, or am his tenant, | 
act, yet nei- 


ther the jointenant in the one caſe, nor the donor in the other, Hall be barred by the ſine unleſs they 
omit to make their claim within five years after their titles accrue. 2 Inſt. 516. (5) So, if the nor 
apparent be ſeiſed of lands, and the father levy a fine and die, it ſhall not bar the heir, becauſe he ow. 
not claim or gerive any title to the land from his father; and therefore, in chat reſpect, ſhall have | 
years to preſerve himſelf from the fine, 2 Inſt, 523. 3 Co. 89. a. 


But 
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who are privy. not only in blood to the conuſor, but likewiſe in —_— 2 
eſtate and title to the land of which the fine was levied z that ll js bar- 


is, thoſe who muſt neceſſarily mention the conuſor, and convey red; ſo it is, 
themſelves through him before they can make out their title to f 

ſpeciat tail, and the baron levy a fine without the wife, this ſhall bar the iſſue though the fon 
farvive, becauſe he muſt neceſſarily, in making out his title, ſhew himſelf heir to the father as well as ta 
the mother, and conſequently ſhew himſelf privy to tie conuſor within the ſtatute, Keilw. 205, 
Dyer, 251. 2 Init. 631. 8 Co. 72. Hob. 257. 9 Co. 139. a. 2 Bendl. 350. Moor, 28. So, if 
tele be grandfather and grandmother tenants in ſpecial tail, and the grandfather die, and the father 
exter upon the grandmother and levy a fine, the ſon is barred. Hob. 258. 333+ 3 Co. 90. Moor, 146. 


But if tenant in tail has iſſue a daughter, who levies a fane, 3 Co. 62. 
md after a ſon is born, the fine ſhall not bar the ſon, becauſe he Hob. 333. 


nes without ifſue in the life of his father, the ſecond ſon ſhall inberit the entail notwithſtanding the 
tre, b-cauſe he need not mention the conuſor in making out his title to the entail. Cro. Car. 434. 


Gio. Jac. 609. Moor, 252. 

A. deviſed land to his wife for life, remainder to his ſon in Cro. Eliz. 
tal, when he ſhould attain to his age of twenty-five years; and ons 8 
belore that time he levied a fine : this barred his iſſue, though he Poon 7 
had nothing in remainder, as it was allowed he could not have 
ill that age; for though he was not actually tenant in tail when 
ie levied the fine, but the veſting of the eſtate depended on the 
contingency of his coming to that age, yet the iſſue being obliged 
o make out his title through his, muſt be barred as a privy within 


= = !- words of. the 4 H. 7. c. 24., and the conuſor was a perſon to 
4 | "hom the land was entailed, and ſo plainly within the words of 


tie 32 H. 8. c. 36. | | 
lf tenant in tail levies a fine, and dies before the proclamations 3 Co. 86. 
re paſt, though a right really deſcends to the iſſue, becauſe the Flow. 430. 


ed a — . CER S 0 S ith 
50 ine is no bar till the proclamations are paſt, yet after the pro- 3 
al damations the entail is barred ; for the proclamations diſtinguiſh 2 And. 177. 


ine fines which bar the entail from thoſe at common law, which Mor» 628. 
any diſcontinue it; and by the expreſs words of 32 H. 8. c. 36. 
i ines levied with proclamations of any lands entailed to the 


rh perſon {o levying the ſame, or to any of his anceſtors, ſhall im- 
1 nediately after the proclamation made be adjudged a ſufficient 


bir againſt the ſaid perſon and his heirs, claiming only by force 
af the ſaid entail. | 

Hence it was adjudged, that where 4. was tenant for life, re- 3 Co. 87. 
mander to B. in tail, and B, levied a fine, and died before all eg 
de proclamations were paſt, his iſſue being out of the realm; ae 
at after the proclamations were paſt, though the iſſue, imme- 
Uately upon his return into the kingdom, made his claim to the 
*mainder, yet it availed him nothing, but the fine was a final 
Ur to him. 5 ; 

do it was where there was grandfather, father, and ſon ; and Cro. Eliz. 
the grandfather being tenant in tail enfeoffed the father, and 589. 610. 


Hunt v. 
afterwards King. 


But the privies underſtood and intended by this act are thoſe Hob. 333. | 
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my make himſelf heir to the entail without any mention of her, 3 1 
za can make out his title without conveying himſelf through iſſue co 
ler; and therefore as to the eſtate he is a ſtranger to her, and — 
may plead quad partes finis mhil habuerunt. levids.s Mews: 
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afterwards diſſeiſed him, and then levied a fine with proclama. 


tions to J. S., but before the proclamations were all paſt the 
father entered, and after they were all paſt, the conuſee entered, 
and then the grandfather and father died, and the ſon brought 
his formedon; the conuſee pleaded the fine with proclamations, 
and the demandant thereupon the entry of his father, but could 
recover nothing; becauſe after the proclamations paſt, the fine 


was a good bar to the entail which was made to the grandfather 
who levied the fine. | | 


And the law is the ſame in caſe of actions brought, as of an | 


entry made to preſerve the entail z for if. tenant in tail levies a 


fine, and dies before all the proclamations are paſt, and the iflue | 


in tail brings a formedon, the conuſee may plead the fine with 
proclamations, though they were made pending the writ. 

And this has been carried ſo far, that though a particular te- 
nant, who is a ſtranger to the tenant in rail, ſnould enter before 
the proclamations were paſt, to preſerve his own right, yet the 
entail is barred ; as if there is A. tenant for life, remainder to B. in 


tail, remainder to C. in fee, and B. diſſeiſes A., and levies a fine; } 
but before the proclamations are paſt, the tenant for life enters | 


and avoids the fine as to himſelf, and C., though in this calc, 
neither the eſtate of A. or C. are affected by the fine, yet after 


the proclamations made, the entail is barred from the proclama- 


tions made, nor can any act of the iſſue preſerve it. 


As tenant in tail may convey his whole eſtate by the fine, ſo 


may he carve any leſs eſtate out of it, which ſhall likewiſe bind 
the iſſue after his death; as if there be A. tenant for life, re- 


mainder to B. in tail, and B. agrees to make a leaſe for years to 
J. S. upon writ of covenant brought by B. againſt J. S., he maß 
levy a fine come ceo, Wc. to B., and B. may render the land to 


. 8, for the term agreed on, with reſervation of a rent; and this 
leaſe ſhall continue in force againſt the iſſue, becauſe when J. ö. 
conveys by the fine, though he really has no right, the tenant in 
tail and his ifſue are eſtopped to ſay otherwiſe than that he took 
a fee-ſimple; and, conſequently, it appearing by the fine that he 
was tenant in fee-ſimple, he has thence a power to make a leaſe 
to bind his iſſue. 


But if there be tenant for life, the remainder in tail, and the | 
| tenant for life levy a fine come ceo, &&c. to the tenant in tail, who 
grants and renders a rent-charge out of the land to the conulor, | 


this fine ſhall not bind the ifſue, becauſe the rent was new!) 


created by tenant in tail, and not entailed to him or any of bis 


anceſtors; and the entail of the land continuing, no incumbrance 
of the donee can affect the land any longer than his life. 

If there be A. tenant in tail, the remainder to B. in tail, the 
reverſion: to the right heirs of the tenant in tail, and the tenant 


in tail bargain and ſell the lands to J. S. and his heirs, and then | 


levy a fine to him, this is a bar to the iſſue in tail, but no 4 
placing or diſcontinuance of the remainder in tail, becauſe . 
bargain and ſale conveyed no more than what the tenant in n 


could lawluily grant, which was a deſcendible eſtate during i 
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own life; and no eſtate of freehold paſſed by the fine, that being 
before conveyed by the bargain and ſale; but yet the fine had 
this effect, though ſubſeguent to the bargain and ſale, to. convey 
the whole eſtate-tail to the bargainee, who before had but a de- 
ſcendible eſtate during the life of tenant in tail; becauſe where- 
erer a fine is levied to a perſon to whom the lands were entailed, 
and whom the iſſue muſt mention in his formedon, ſuch fine cuts 

of the entail, and bars the flue. LE ; 

If tenant in tail of a rent-charge, iſſuing out of a manor, leyies Cro. Jac. 
1 fine of the manor, this, by the opinion of Hobart and Harvey, N 
a bar of the rent, becauſe the fine being levied of the land, in- there ap- 
duſively gives the rent. b 


pears to be 


no fine le- 
vel of the rent, which being the thing entailed, and not the land, ſhould, it ſeems, deſcend to the iſſue, 
tithe entail thereof be barred by a fine. But ſee 1 Vez. 391. Carter, 22. : 


That the eſtate-tail is preſerved to the iſſue in tail, notwith- 
landing any fine levied by the tenant in tail, when the reverſion 
b in the crown, and the eſtate of the proviſion of the king, by 
3 & 35 H. 8. c. 20. vide pot, title Recoveries. : 


() Of the Operation of a Fine in barring Strangers, 
or thoſe who have but an uncertain Intereſt, as a 
Term for Years, or barely an equitable Intereſt. 


fo I | 
ind . n 3 OP | 
15 F tenant in tail be diſſeiſed, and the diſſeiſor levy a fine, the 3 Co. 87. 
Po diſſeiſee has five years to make his claim by the firſt ſaving, 86. ns 
nay becauſe he is the firſt who has a right at the time of the fine le- C Lit. 372. 
wo ned; and if he omit to make his claim in that time, the iſſue is Though the 
ne bound for ever. | 3 
this . : : .  4H.7. £.24- 
5 nd 52 H. 8. c. 36. have made the operation of fines ſtronger againſt parties and privies than they were 
11 t common law, for by them the iſſue in tail is bound, though not thoſe in remainder or reverſion; yet 
bare they enlarged the privilege that ſtrangers had at common law to avoid them, for upon theſe ſtatutes 
ook they have five years from the fine to make their claim where they have a preſent right at the time of 
t he the fine levied ; and where it accrues after the fine, they have five years from the time of ſuch ac- 
eaſe ter; whereas by the common law in both theſe caſes a ſtranger had only a year from the entry of the 
liver, at which time the land paſſed. ' | a 
4 if tenant in tail bargain and ſell his lands, or diſcontinue the Dyer, 3. 
WhO tal, and the bargainee or diſcontinuee levy a fine, though five 3 0 bo 
#75 jears paſs in the life of the tenant in tail, yet the iſſue ſhall have „ 
1 1 ic years after his death to avoid the. fine; for his father having 
his wen all his right by the ſale, could not claim any right againſt 
ance lis own gift; the iſſue therefore is helped by the ſecond ſaving, 
1 Ig he is the firſt to whom the right accrued after the. fine 
| red, 
f , . . 
= lf a mortgagee be difſeiſed, and five years paſs after the pro- Plow. 373. 
47 damations, the mortgagee is hereby barred; but if the mortgagor 
He Pay or render his money, he has five years to proſecute his right 
* * ſecond ſaving in the act, becauſe his title did not acerue 
5 the payment of the money. 
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Plow. 256 


to 372. 


Vs 


Touch. 


Dyer, 133. 


Plowd. 366. 
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If an infant diſſeiſor be difſeiſed, or make a feoffment, and tha 
feoffee or diſſeiſor levy, a fine, and five years paſs, the firlt dif. 
ſeiſee is barred of his right by the firſt ſaving in the act, becauſe 
he has a preſent right, which he ought to purſue immediately by 
action or entry; but the infant ſhall have five years from his full 
age to avoid the fine, becauſe no laches are to be imputed to him 
but from the time he arrives at his full age. lh 

A., ſeiſed of Black-acre in fee, is diſſeiſed by B., who levies 2 
fine with proclamations of the ſaid acre during the life of A.; 
three years after the fine levied A. dies, and his right deſcends to 
C. his grandſon, as his heir, who at the time of the deſcent of 
ſuch right was an infant; and the queſtion was, Whether C., 
having ſuffered five years after the fine levied to paſs during his 
anceſtor's life and his own minority, without making any claim, 
ſhould be barred, or ſhould have other five years upon his arriyal 
at full age, to make his claim in? and it was adjudged, that he 
ſhould not, but that he was barred, and that by virtue of the firſt 
faving in the 4 H. 7. c.24., which faves to all perſons and their 
heirs, other than parties to the fine, ſuch right, claim, and in- 
tereſt as they have in lands and tenements whereof a fine is 
levied, ſo that they purſue ſuch right by way of action or lawful 


entry within five years. Now A. having a right to Black-acre at 


the time the fine was levied, conſequently he and his heirs muſt 
be comprehended in this ſaving, but then they cannot take the 
benefit of ſuch comprehenſion unleſs they purſue the method, 
and the time preſcribed and limited in the ſaid ſaving, which they 
apparently neglected to do, ſince neither A. nor his grandſon 
made any claim or entry, or brought any action for recovery of 


their right within the five years; and therefore ſuch right mult I 


be barred and extinguiſhed ; and C. in this caſe ſhall have no p- 
vilege of infancy, becauſe the ſtatute intends that only in cafes 
where the right firſt attached in the infant, and therefore he ſhall 
have five years after his infancy to make his claim; but here the 
right was firſt in A. at the time of the fine, and the ſtatute al. 
lows but five years to purſue the right from the time it accrues, 
which was not done in this caſe. 


But if A. be tenant in tail, the remainder to B. in fee, and 4. 


levy a fine with proclamations, and then B. die, his heir within 
age, and then 4. die without iſſue, and five years paſs without 


any action brought by the heir, yet he ſhall either, during his | 


minority, recover the land notwithſtanding the five years lapſed, 
becauſe the right firſt accrued to him, B. having no right to the 
land by the remainder, till the eftate-tail was ſpent, which did 
not happen in his life ; or the heir of B. may defer making his 
claim till he comes of age, and then by the expreſs words ot 
act he ſhall have five years to recover his right. DE 
[If an infant be in his mother's womb when 2 fine is letied, 


he will be allowed five years from the time he attains his full 27 


to make his claim; for although he is not comprehended with 


the letter of the act, which only mentions infants under the 28 


of twenty-one years, and therefore does not extend to choſe — 
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re unborn, yet they are within the intention of the ac 5 
be aided by the exception. ention of the act, and will 


f lf a perſon labours under ſeveral diſabilities at the ſame time, Idem. 375; 
; 25 if a woman is covert, under age, of inſane mind, and in pri- 
1 ſon, at a time when the fine is levied, or when a right accrues to 
g ber, and one or more of thoſe diſabilities are removed, ſtill the 

fre years given by the ſtatute will not commence until all her 
a diabilities are entirely removed. 8 
5 It is now ſettled, notwithſtanding fome old opinions to the con- Doe v. 
: nar 2 once r __ years allowed to perſons labouring Jones, 

under diſabilities, to avoid a fine, begin, the ti 1 > wg: 
- notwithſtanding any ſubſequent Aiſabiliey. Ge; co Os 
1 8 But if a perſon to whom a right accrues to lands whereof a fine See Cruiſe 
% ach been levied, labours under any of the diſabilities, ſpecified and 2 Fives 
excepted in the ſtatute 4 Hen. 7., and dies before his diſabilities * 
Ki re removed, it ſeems to be a doubtful point, whether the heir of 
rt ſuch perſon be obliged to make his claim within five years after 
x9 de death of his anceſtor, or be allowed an indefinite time for 
0 de purpoſe. ] 
25 It is a rule, that no intereſt is barred by a fine that is not de- 2Inft. 517. 
ful ited and turned to a right ; for if the perſon who has the right 20. 106. a. 
* continues in poſſeſſion at the time of the ſine levied, he is under Fang 198 
uſt to neceſſity to make his claim, and cannot be put to his action 5 Co. 124» 
the on entry, which are the only remedies the act gives to avoid fines Vent. 31. 
os nd ſecure one's intereſt, becauſe he being in poſſeſſion, and not 2 " 5 
hey quay by the fine, has already all thoſe remedies it can give no fine wilt 
150 , and therefore it were fruitleſs and unneceſſary to purſue _— 
E them; as if a man levies a fine of land, out of which I have a banded 
nut rat, common, or the like, the fine and five years nonclaim ſhall »#:d and 
pri wt affect me, becauſe I am till in poſſeſſion of my rent or com- . 800 f right 
— non, and it were in vain to endeavour to recover what I ſtill ral, if the 
ſnall cop. | ma 2 e 
the n rigbt, are underſtood in their ftri 5 1 W. 
e 4. 3 author ſhews the general rule to — ee yr —— * — 8 > 25 — 
I ͤ 
2 ih Lb ne rt Ee EE 
*thin 4. leaſes to B. for years, to commence aft ? 
thout , the firſt leaſe is 3 and before 3 23 Lane ee, 
g his Cor enters and makes a feoffment, 2nd levies a fine, and W 
ſed, n paſs without any claim: B. is barred of his en for by "=. 10 
o the de general clauſe the fine concludes all privies and ſtrangers and : T 
h did de frſt ſaving includes the leſſee in reſpect of the word intereſt 
ig his 1 4 for years may properly be called. : 
f the — EM vr _ 4 future intereſt, had died before the de- Leon. 99. 

15 e eaſe, and upon the expiration thereof the 2 Een. 157. 

levied, = had entered and levied a fine; and after the five years ad- 2 ph 
ll 2x 1 had been granted; the adminiſtrator ſhould have been 505. 124 * 
wicbin f ve years to make his claim, for none had a right or title 


< entry before, and it accrued to him b iniſtrati 

* y the adminiſtration after 

= dae, and conſequently he muſt be allowed five years from the 
; | accruer 


_ _ 


: 
14. 
1 

* 

* 


— 4 . * — — — . = _ 
— 2 * 1 £ = — — —— 
—_—_ = — — — —— — — 
= — _ . ws — 288 e Sigg — — — — ; _ 2 — 
c —⅛ — —— — - — 6 — 3 — — 
. —— — — — r * 
— — . K— — rr 
D - : os *- 2 „ on CTR,” : 
SS wa — 5 5 Ln * l . — — — 
— — * * — 
— 


—— — 


T LF = = © fb 
= — . — — — — .£ == CY = — 2 
* = — — — == 2 8 = I 
"> e — _ 2 53 "* — — . — — 5 = 1 wot 


2 n 5 N * * A "ER * Lt A _ "RR " 
SET APR, as 4 © is YO esd , - A * ** 2 * 888 * * n = 2 
f „„ „ r 1 
0 b . bp a. \ > Ty 2 


208 | Finegond Recoveries, 


acerner of bis right: but in the former caſe, the leſſee hadarighter I r. 


entry at the time of the fine levied, and therefore could have but if the « 
five years from that time. But if the leſſor enters upon the firſt Thu 
leſſee, and levies a fine, the ſecond leſſee ſhall have five years after fant of 
the firſt leaſe is determined, becauſe his right then firſt accrued; Metcal 
Hard. 410. As, if a man ſettles land by fine to the uſe of himſelf for life, Gallan 
nets: with a clauſe in the deed of uſes to this effect; that if he ſhould ſſter, 
Slater. make a jointure to his wife, and a leaſe for thirty- one years to the fiſt 
N commence after his death, then the conuſees ſhould ſtand ſeiſed her huſ 
to ſuch uſes; he makes a leaſe accordingly, and then he and his A tit 
wife levy a fine; the leaſe is not barred, though five years ſhould kried b 
paſs without entry or claim, becauſe he having but a future intereſt, Thus 
ſuch intereſt is not diſplaced or deveſted by the fine; conſe- upon co 
quently, an entry were fruitleſs to preſerve that which was not bear for 
touched by the fine: beſides, this being an intereſſe termini, the ace of 
lefſee had no right till after the death of the leſſor; conſequently, WW tie tru 
muſt have five years from the accruer of his right to preſerve it. the lanc 
9 Co. 105 A copyholder may be barred by a fine and nonclaim, becauſe it ;:rions 
a. Marga- js an intereſt within the ſtatute: ſo executors, that have land till A tit 
ret Podger's , > a | . 
th debts and legacies are paid, may be barred by a fine and five years WI fir lev 
5 Co. 124. nonclaim, becaule they likewiſe have an intereſt within the words makes: 
But it bas of the ſtatute, = ""c"; 
in Chancery, that where A. deviſes lands to B. in tail, remainder to C. in tail, ſubject to the payment | ſcoffee, 
of legacies; and C. levies a fine, and five years paſs without any claim; that the legacies are not barred charged 
by the hre; for C. having no title but under the will, the purchaſer muſt be preſumed to have notice corrobor 
thereof, and of the legacies thereby bequeathed. 2 Vern. 662. wil 
; | ill no 
2 Inſt. 5179. If there be tenant by elegi, ſtatute merchant or ſtaple, and a 4 
es" i 7nce 
= 134-4 fine be levied of thoſe lands, and five years paſs without any claim, durance 
1 N they are bound by the fine, becauſe they have each of them an in- "I 
an inquiſ- tereſt within the words and intention of the ſtatutes, and thereby wy allo 
ton upon an ſhall be bound if they do not purſue their rights within five vs i 
elegit be | | | das ICIZC 
found, and Years (a). - | va not 
then a fine be levied of the lands, and five years paſs without any claim, the intereſt of the tenant W mſtees 
is barred ; becauſe, after the inquiſition found, the party before entry has the poſſeſſion, and meſ R 
have an ejectment or treſpaſs, and therefore his intereſt may be diſplaced, and conſequently his right Wy fite of 
barred, Mod. 217. Ognel v. Lord Arlington. [(a) And in the caſe of Deighton v. Grenville, 1 d not e 
2 Ventr. 333. 1 Show. 36. Skin. 260., all the judges agreed, that although the cognizees al Wa; 
ſtatutes- merchant did not enter, yet that they had poſſeſſion in law, in conſequence of their extents add I 05 5 2 
liberates, which gave them a right of entry, and therefore they might be barred by a fine. However | ef Jul 
they cannot be barred until they have extended the lands, or purſued their rights in ſome other manner, be entry 
for until then they have no right to enter on the lands, and, therefore, cannot be put out of potlefſion, I A pow 
1 Mod. 217. 
Mod. 217, But if a man have a judgment for a debt at common law, and = : 85 lan 
So, if a man the debtor before the land is extended alien by fine, and five years - pow! 
. . . . . 8 3s 1 
097 ome paſs, the plaintiff may ſtill have a ſcire facias and an elegit : fo ph — all 
to charge Of a conuſee of a ſtatute before execution ſued ; for though they . 80 5 
lands, and judgment and execution be incumbrances that are chargeable 15 3 0 that 
— the eſtate, yet before execution ſued, the conuſee, Se. has _ | 4 a ny B 
after the de. to the land, for his releaſe of all his right to the land will not hinde 3 _ 
ere, aliens him from ſuing out execution, and conſequently he cannct 5 bind * 8 
by ne, and barred by a fine, unleſs he omit to make his claim in five JI M eile 
ve years | 3 3 1 to hin 
paſs, yet the after the extent, for then his right firſt accrues. Und, eg: 
Plaintiff may have execution, becauſe, till the decree be executed, he has no right wo 1 3 3 an 
therefore is not obliged to make any entry or claim to preſerve it till his title accrues. Chan. Cale“ "I TeVOcat 


746 


_ 
Nines and Recoveries: 209 

The eſtate of a deviſee may be barred by a fine and non- claim 
che deviſee has not entered. 5 

Thus where Jahn Metcalf deviſed lands to John Gallant, an in- Hulm v. 
fant of the age of three years, in fee; the ſon and heir of John Heviock, 
Metcalf entered on the lands, and levied a fine of them; and John e 255 
Callant the infant died before he attained his full age, leaving a 
iter, who was then married; the court were of opinion, that 
the ſiſter muſt make her claim within five years after the death of 
her huſband, otherwiſe the fine would bar her. 

A title of entry for a condition broken may be barred by a fine 
kried by the grantee or deviſee of the conditional eſtate. = 

Thus, where lands were deviſed to truſtees and their heirs, Mayor of 
on condition that they ſhould pay a certain ſum of money every Hv“ 
jear for the ſupport of a ſchoolmaſter, &c.z and, on non-perform-- Oro. Car. 
ance of the truſts, the lands were deviſed over to other perſons ; 575. 
the truſtees neglected to perform the truſts, and levied a fine of W. Jones, 
the lands; it was determined that the fine was a good bar to the #3 
rerſons who had a title to enter on breach of the condition. 

A title of entry for a condition broken may alſo be barred by a Shep. Tou, 
ine levied by the grantor of the conditional eſtate: as if a perſon 25+ 
makes a feoffment on condition, and before the condition is 
broken, the feoffor levies a fine of the ſame lands, either to the 
coffee, or to any other perſon, the condition will be thereby diſ- 
charged for ever. But if the fine was levied for the purpoſe of 
wrroborating the conveyance by which the condition was created, 
twilnot deſtroy the condition; for in that cafe the fine and con- Cromwell's 
ryance will be conſtrued together, and will operate as one ©: 
durance. | | 3 
It ſeems, that a right or title of entry on any other account 
may alſo be barred by a fine. Thus where Humphrey Mackworth Thomaſin 
ms ſeized to him and his heirs, provided that if a hundred pounds Ye OO 
"3 not paid within three months after the birth of a child, the Carter, 75. 
itees ſhould enter; the money was not paid; ſo that the 
tate of Humphrey being with a gucuſque ceaſed, but the truſtees 
(il not enter: Humphrey conveyed away the lands by leaſe and 
tlaſe, and levied a fine; after which five years paſſed : Lord 
chief Juſtice Bridgeman delivered the opinion of the court, that 
iz entry of the truſtees was barred by the fine. | | 

A power appendant, or in groſs, may be barred by a fine levied 1 Inſt. 247. 
"the lands to which the power relates, by the perſon to whom „ 
uct power is reſerved ; becauſe, by the fine, the perſon acknow- ® 
Riges all his right and intereſt in the lands to be vetted in 
atherz and therefore it would be repugnant to that acknowledg- 
wnt that he ſhould ever afterwards claim any power over thoſe 
ids, Beſides, a power appendant, or in grofs, being part of the 
vi 


1 dominion, is conſidered as an intereſt, which may be releaſed. 


thus where Chri/kepher Dig ges, being ſeiſed in fee, covenanted to Digges's 
und ſeiſed to the uſe of himſelf for life, remainder over, reſerv- 'cale, 
E to himſelf a power of revocation, by deed indented and en- N 
Med; and Chriſizpher Digges revaked the uſes; but, before the deed 

revocation was enrolled, he levied a fine; it was reſolved that 
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1 Inſt. 215. 
As 
Tou. 501. 


Herring v. 
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Fines and Recoveries, 
the fine being levied before the enrolment of the deed of revoca- 
tion, until which time the revocation was imperieQ, had deſtroyed 
the. power. . 

A power of revocation may alſo be deſtroyed in part, by lexying 
a fine of part of the land, and yet the power will continue good as 
to the reſidue. 

If a perſon who has a power appendant, or in groſs, levies a fine 


of the lands to which the power relates, and afterwards by deed 


368. 

Carth. 22. 
Comb. 11. 
Skin. 184. 


1 Inſt. 237. 
a. 


1 Rep. 174. 
a. 


declares that ſuch fine ſhall enure as an execution of his power, 
the fine and declaration of uſes will in that caſe be conſidered as 
one aſſurance, and will not deſtroy the power. | 

1 Freem. S. C. Doe v. Whitehead, Dougl. 45: S. P. 


A power collateral to the land, which is not joined with an 
intereſt, cannot be deſtroyed by a fine, levied by the perſon to 
whom ſuch a power is reſerved ; becauſe it is conſidered as a bare 
and naked authority, which cannot be releaſed or deveſted. Thus 
it is ſaid by Lord Chief Juſtice Popham, in Digges's caſe, that if a 
feoffment was made to A. in fee to divers utes, with a proviſo that 
it ſhould be lawful for B. to revoke thoſe uſes, B. could not in 
that caſe releaſe his power, nor extinguiſh or deſtroy it by a fine, 


| becauſe it was a collateral power; for the land did not move from 


Willis v. 
Shorrall, 
1 Atk. 474+ 


Bartholo- 
mew v. 

Bell field, 
Cro. Jac. 
$32» 

Q Co. 105. 
But if leiice 
for lire be 
diſſeiſed, the 
reverſioner 
im all have 


him, nor would the party have been in by him, if he had execut- 
ed the power. | 

It follows from the ſame principles that a collateral power can- 
not be barred by the fine of a ſtranger. Thus where a perſon by 
a proviſo in his marriage-ſettlement gave his wife a power to dil- 
poſe of one hundred pounds to ſuch perſons as ſhe ſhould appoint, 
to be paid within one year after his deceaſe; and in default of 
payment one John Moreton was empowered to make a leaſe of cer- 
tain lands to raiſe that ſum; the wife, in a year after the death of 
her huſband, made an appointment of this ſum, but it was not paid; 
the heir of the huſband levied a fine of the land, and five years 
paſſed, and afterwards the appointees of the one hundred pounds 
brought their bill to be paid that ſum ; Lord Hardawicke obſerved, 
that although by the ſeveral ſtatutes relating to fines, all right, 
claim, and intereſt which {rangers had, were barred by a fine, yet 
that ſuch a ſtranger as Fehn Morcton, who had no intereſt, but 
only a bare naked power, and who could not have made an entry, 
was not affected by it. 

A fine and non-claim is a good bar to a writ of error, in con- 
ſequence of the word; actions, in the ſecond ſaving of the ſtatute, 
4 Hen. 7. and a fine is alſo a good bar to a writ of error to reveric 
a common recovery. | 

If leſſee for years be ouſted, and he in reverſion diſſeiſed, and 
the diſſeiſor levy a fine; this and five years non-claim ſhall ber 
both, becauſe the leflee for years may have his ejectment, and the 
leſſor his aſſiſe. | 


five years after the death of the particular tenant, becauſe be can have no action to recover the ſrcebold. 
Co. 105. b. Co. Lit 250. Plow. 374» 


L 


6 | 
Feines and Recoveries, 211 
If lefſee for life or years makes a feoffment and levies a fine, Vent. 24r. 
2nd five years paſs without entry or claim by the reverſioner, and 3 Keb. 37+ 
then the leſſee dies, the reverſioner has five years to preſerve his Ra 
right, becauſe he has two different rights in this caſe upon the Most, 71. 
feoffment and fine; one immediately accrues by the act of the Cro- Elis. 
lefſee in committing the forfeiture; the other upon the death ph ; 
of the leſſre or expiration: of the term, and therefore he ſhall Ero. Car. 
not forfeit the laſt by omitting to take advantage of the firſt; 757- But 
wherefore if the reverſioner omits to enter upon the breach of the tail mates 
condition in law, yet his old right, which accrues upon the death aleaſe for 
of the leſſee, or expiration of the term, ſtill continuing, is ſaved by — ed 
the ſtatute, which preſerves future rights, as well as thoſe in che tail, and 
preſents, then levies a 
fine with 
proclamations, and dies without iſſue, and five years paſs without any entry or claim, the remainder- 


man is barred, becauſe upon the death of tenant in tail without iſſue his title commenced, and he 
i121] be allowed but five years from thence to preſerv#it. Cro. Car. 156. Salvin v. Clerk. ; 


[If lands are extended on two {latutes, and the perſon who is ſeiſed Deighton v. 
of the land levies a fine; though the cognizee of the firſt ſtatute 223 
muſt make his claim within five years after the fine has been levied, = Op 
otherwiſe he will be for ever barred ; yet the cognizee of the other 1 Show, 36. 
ſtatute need not make his claim until ſatisfaction has been entered —_ _ 
upon record on the firſt ſtatute, becauſe that is the only proper Journals, , 
determination of an extent, ſo that he will have five years allowed vol. 16. 

im from that time to avoid the fine by the ſecond ſaving in the ?.454 
llatute, 4 Hen. 7.3 becauſe until then his right did not acerue.] 1699. i 
| Cruiſe on Fines, 242+, &. 


lee levy a fine, B. being out of the realm; if B. die beyond ſea, 
the iſſue in tail is at large to avoid the fine when he pleaſes, for 
that clauſe of the 4 H. 7. c. 24. which gives perſons out of the 
rim, infants, &c., and their heirs, five years after their impedi- 
nents removed, to purſue their right, cannot be extended to this 
Qlz, becauſe B. being dead, cannot return into the realm to make 
lis claim, and the clauſe limits five years to him and his heirs after 
is return, which now is become impoſſible. | 
A copyholder of a dean and chapter levied a fine with procla- Vent. 211. 
Mons, and five years paſſed without any claim by him that was core = 
dran at the time of the fine, yet the ſucceeding dean was not 
wound by the fine; becauſe if that were allowed, the ſtatutes of 
1 Elia. c. 19. & 13 Eliz. c. 10. would be of little uſe to reſtrain 
uenations z tor then by combination between the dean and tenant 
& lands belonging to the chapter might be aliened. _ 
Although the ſtatute 4 Hen. 7. does not extend to the poſſeſ- Plond. 328. 
dus of the church, yet in caſe a biſhop, dean, vicar, or preben- 
ary, ſhould negle& to make his claim within five years after a 
= levied of an eſtate to which he was entitled in right of his 
ioprick, Se., he will be barred during his life, but his ſucceſſor 
"il be allowed five years to avoid the fine, from the time of his 
onauag entitled to the lands. ] 5 


2 if 


er ons VIE 


lf there be tenant for life, the remainder to B. in tail, and the 2 Inſt. 519. 
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212 
Cro. Car, If leſſee for years aſſigns his term in truſt for himſelf, and after. 
+: , Wards purchaſes the inheritance and occupies the land, and then 
Iham. — levies a fine, and five years paſs without claim by the aſſignee, the 
| term is loft, for neither the cui que truſt, nor the termor, have 
any remedy : not the ceſtui que truft, becauſe he by the fine hath 
acknowledged the land to be the right and inheritance of the 
conuſee ; and it were unreaſonable to allow him any pretenſions | 
after ſo ſolemn a confeſſion to the contrary : not by the termor, | 
becauſe he having a right at the time of the fine levied, and | 
omitting to make his claim within five years, is barred by the ex- 
Lev. 270. preſs words of the ſtatute. So it is, if tenant in fee-fimple makes | 
Freeman a leaſe for 100 years to attend theyinheritance in truſt for himſelf, 
Sid. 478, and ſtill continues in poſſeſſion, and makes a leaſe for fifty years, | 
Vent. do. and levies a fine ſur conuſance de droit to confirm it, and five years 
=: ag paſs without any claim by the firſt leſſee z his intereſt is barred by | 
the fine ; for the ſecond leaſe and the fine deveſted the firit tem 
out of the leſſee, and conſequently, if there be no claim by him in 
five years, his intereſt mull be barred. | | 
Sid. 460. But if a man purchaſes the fee-ſimple of Black-acre, of which 
1 82. there is a long leaſe in being, and the conveyance is made by fine, 
and the purchaſer, to protect the inheritance, has an aſſignment 
and the purchaſer, to prote e inheritance, has an aſſignment 
of the term in truſt for himfelf, though the termor makes no claim 
in five years, yet the term continues; becauſe the ſtatute of fines F 
being made for the ſecurity of purchaſers, they would weaken | 
their intereſt, if fines deſtroyed ſuch leaſes againſt the intention of | 
all parties, 
Sid. 460. Thus if a man mortgages his land, and, as is ufual, ſtill conti 
Vent. $2. nues in poſſeſſion, and levies a fine, and five years paſs, yet the 
. mortgagee is not barred; for though the mortgagee be in reality 
So, if the out of poſſeſſion, yet when that is done by the conſent of both 
emorreagee + Parties, and the nature of the contract requires it ſhould be ſo 
and levies a While the intereſt is paid, it is againſt the original defign of the 


Fine, and the contract, that any act of the mortgagor, except the payment of 


| a years the money, ſhould deprive the mortgagee of his ſecurity, and is no 
upon 68 leſs than a fraud, which the law will not countenance. 


ment of the money the mortgagor may enter. 1 Vern. 1324, and there ſaid to be a new way of fort- | 
clofing the equity of redemption ; but wide 2 Vern. 189. | 


4 Co. 77. Thus it has been adjudged, where a man was leſſee for yea!s | 
Farmer's of one part of a manor, and tenant at will of another, ren. 
; dering rent, and the leſſee inade a leaſe for life, and then levied a | 

fine to the tenant for life, but ſtill continued in poſſeſſion and paid | 
the rent; that this fine ſhould not bar the leflor, becauſe thus 15 | 
viſibly a fraud and trick in the firſt leflee, which he ſhall reap "0 
benefit by, and the leſſor had no reaſon to make his claim while the | 
rent was duly paid him. 

Oban. It is agreed on all hands, that a fine and nen-claim will bar! 

1 truſt, becauſe the ce/{ui que zruft has an equitable intereſt, and 

Caſes, 247, therefore ought to purſue it by proper remedies to ſecure it; jet 
this muſt be underſtood with theſe following reſtrictions. 

But for this 1. Where the purchaſer has notice of the truſt, though the | 

* truſtee conveys to him by fine, and five years paſs wideſt, 3 


ho 
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truſtee, the bar from the reconveyance ceaſes, and the truſt as to Vern. 60. 
lim revives again; for he that was originally inveſted with a truſt 50+ 
ſhall never be allowed to plead his own tortious act in his own 


M claim by the ceftui gue truſt, yet the truſt is not barred, becauſe [So, where 
bs where the purchaſer has notice, he ſees the title of the vendor, and * Perſon to 
| whom lands 

* what power he has to wy and therefore, when he takes the „ere deviſed 
th land from him, ſhall be preſumed to hold it in the ſame plight, chargeable 
bs | and that the vendor could not make him a better title than he had _ _—_— ü 
"Y in himſelf; and when the purchaſer takes it upon theſe terms, the a gne, on | 
or, | truſt is undiſturbed, and ceftu; que truſt's intereſt no way affected which there | 

"= by the fine. | was a five- fy 
” b | , Years non- W 
en- chim, and afterwards granted a rent- charge, and mortgaged the lands; it was decreed, that the fine and | 
key gon-claim were no bar to the legatees, becauſe the deviſee having no title but under the will, muſt have 9 
If lad notice of them. Drapers' Company v. Yardley, 2 Vern, 662.] 2 1 
— 3 | 
* 2. Though the truſtee ſhould convey by fine to a purchaſer, who 2 Chan, 
15 had no notice, and thereby and five years non- claim the cgſfui que 5 254 : 
| : 7 {ry ſhould be barred, yet if the purchaſer ſhould reconvey to the 3nd Smith. ; 

|. 

0 juſtification, for that were to allow a man to plead his crime in i 
«3 lis own defence, and excuſe of his treachery. | | 
IM [And a fine levied by a truſtee will not be allowed to affect the N 
"fl mtereſt of the cgſtui que truſt. | | 1 
3 Thus in the above caſe of Bovey v. Smith, the Lord Keeper put 1vem. 143. f 


tlis caſe to Serjeant Maynard, “ A. ſeiſed in fee in truſt for B. 
* tor full conſideration conveys to C., the purchaſer having notice 
* of the truſt; and afterwards C., to ſtrengthen his own eſtate, 


7 | *levies a fine. Whether B. the ce/tui que truft be not in that caſe 
ihe | „bound to enter within five years? and the counſel were all of 
ya * opinion, that he was not; for C., having purchaſed with notice, 


"aotwithſtanding any conſideration paid by him, was but a truſtee 


be B., and ſo the eſtate not being diſplaced, the fine cannot 
AS | 
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dam in eltate which he ſees himſelf has a deſect on the face of the 


. So in the caſe of Shieldt v. Atkins, Lord Hardwicte ſays, it would 3 Atk. 363. * 

15 n0 a 1 
be dangerous, where a perſon enters on the foot of a truſt, and  _ Wh 

15 er makes any declaration of his having performed the truſt, to 1 
conſtrue this ſuch an entry, as that a fine and non- claim after- 1 

years vards would be a bar. And in the caſe of Lord Pomfret v. Lord 2 Vezey, | ö | 

ten. dr, his lordſhip obſerved, that a court of equity would not _— 1 

ed 1 lulfer a fine levied by a truſtee to bar an equitable right: and that 3. P. * 

q pait i 2 practice of this kind was allowed to prevail, a court of equity 

his is might as well be aboliſhed by act of parliament.) 23 5 

exp 0 If lands are deviſed to truſtees till debts paid, and then to an in- 2Vern. 368. 

ile the | at and his heirs, and J. S. a ſtranger enters on the lands and _ 5 | 

| tries a fine, and five years and non-claim paſs, and the infant, Fr \ 

1 bat 2 Tien of age, brings an ejectment, but is barred, becauſe the truſ= | 

t, and | tees ought. to have entered; yet equity will reheve, and not ſuffer Z 

tz yet] : infant to be barred by the laches of his truſtees, nor to be barred l 
a truſt eſtate during his infancy ; and the infant in this caſe ſhall 1 

gh the cover the meſne profits, Hs . EE. : 1 

ut am But if the title is merely a legal one, and a man has purchaſed = Atk. 641, J 
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another 


13 


deeds, yet the fine will be a bar, and will not affect the purchaſer "ot! 
with notice, ſo as to make him a truſtee for the perſon who had 4 8 
the right, becauſe, as Lord Hardwicke obſerves, this would be car. 30 
rying it much too far, for the defect upon the face of the deeds is 8 
often the occaſion of the fine being levied. | "Iu 
Year Book, Before the ſtatute of uſes, if a cęſtui que uſe had levied a fine it * 
2. 3. might have been avoided at any time by the plea guod partes finis | ürec 
2 tie. nibil habuerunt ; as the ceſtui que uſe had no eſtate in the land, but | wet in 
Fine, pl. 4. Was barely tenant at will to his feoffees. But modern chaucellors | EIA 
6 have very much altered the law in this reſpec, having laid it down |} 8 
1 Chan. s a general rule, that any legal conveyance or aſſurance by the "TRI: 

Pra She ceflui que truſt, ſhall have the ſame effect and operation on the truſt | 12 
> mp · 5 : . OJ ant 
Talbot, 43. Eſtate, as it would have had on the legal eſtate, if the truſtees had | "Po 
| conveyed it to the cefui que truſt. So that now a cgſtui que truſt in fire y 
tail may by a fine duly levied, bar his iſſue as fully, as if he had the by his 
legal eſtate; for otherwiſe truſtees by refuſing, or by not being % pot 

capable of executing their truſt, might prevent the tenant in tail 

from exerciſing the power given him by the law over his eſtate, | [N 
which would be extremely inconvenient, and would tend to the ſuch 
introduction of perpetuities. I | pears 

Baſket v. A cęſtui que truſt in tail may not only bar his own iſſue by a fine, be an 
* 226. but allo the perſons in remainder or reverſion, umlefs they make | there 
their claim within the time ſpecified by the ſtatute. ing a 
Goodiick Where a fine is levied purſuant to a decree of the court of | the de 
e ng A chancery, for a particular purpoſe, that court will not permit it to | If a 
2 Vern. 56. Operate farther than the decree directs. | | evied, 
Trevor v. The intention of marriage articles is ſo far conſidered in equity, the fir 
TY Was. that if a fine be levied of the lands comprehended in ſuch articles mand: 
622. 2 Br. to different uſes, a court of equity will compel a conveyance of | [TI 
P. C. 122. the lands to the uſes of the marriage articles, notwithſtanding the ” an 
| fine. | We wi 
Holt v. The plea of a fine and long poſſeſſion under it, is not a good bar If t 
Lowe, Br. to a bill brought for a diſcovery of the deeds, declaring the uſes of | an ejec 

P. C. 253. 8 1 : 
ſuch fine. | 2 ur-ler 
Loyd v. A ſpringing or ſhifting uſe cannot be barred by a fine, levied | The 
pou: eng Of the eſtate out of which ſuch ſpringing or ſhifting uſe is to line he 
137. . ariſe.] que try 
37 | fine, 0 
| | . done b 
(G) Of the Remedies given to Strangers by Claim n. 
and Entry for the Preſervation of their Rights. ae 
TED 

[ (a) As where JF a man have only a right of action, and his entry be taken rg 
ny e away (a), there a claim or actual entry on the land will not pte ter th 
e & "HY ſerve his right, or avoid the fine; becauſe though he has a right to "Vie 
ance of the the land, yet ſince he has not purſued it in the manner the law has tat th 
eats, dae Preſcribed, it is as ineffectual as if he had been quiet. mitat 
real action muſt be brought. 1 Vern. 212.] | The 
Moor, 450 A man that has a right of entry may empower another to etet Wl vil de 
for him, and iuch entry is ſufficient to avoid a fine; for what tenant, 
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another does by my command or direction, is looked upon to be 
my own act. I, 

But where a man enters in my name, and without my direction; 
this does not ayoid the fine, or preſerve any right, becauſe the 
ſtatute preſerves my right only in cafe I purſue it by entry, &c., 
in five years; but what a ſtranger does in my name, without m 
direction, is not my act, and conſequently cannot avoid the fine; 
yet in this caſe, if a ſtranger enters without my direction, and I 
are to and approve of the entry within five years, this is ſuffi- 
cient to avoid the fine, becauſe my ſubſequent aſſent and appro- 
dation is equivalent to a precedent command, and therefore the act 
of another by my direction is my own. 

Leſſee for life levied a fine come ceo, Qc., and he in reverſion, 
fre years after his death, brought his ejectment, and a ftranger 
by his direction delivered a declaration in ejectment to the tenant 
in pofleſhon 3 yet this was adjudged no entry to avoid the fine. 


Nor does the delivery of a declaration in ejectment amount to 
ſuch an entry as will avoid a fine, even though the defendant ap- 
pears to it, and confeſſes leaſe, entry and ouſter; for there mult 
be an actual entry made animo clamangi, whereas in an ejectment, 
there is only a fictitious or ſuppoſed entry, for the purpoſe of mak - 
ing a demiſe : and the entry muſt be made before the time when 
the demiſe is laid.) 

If an action be brought to recover lands of which a fine was 
levied, and the demandant diſcontinues, this is no claim to avoid 
the fine, becauſe the diſcontinuance ſhews no intent of the de- 
mandant to preſerve his right. | 

[The ſuing out of a writ, and delivering it to the ſheriff does 
not amount to a purſuing a claim or title by way of action, unleſs 
the writ be returned by the ſheriff, . 

If the claim be made by action, it muſt be a real action; ſo that 
an ejectment will not ſuffice, nor is a bill in chancery ſuch a claim 
ur:ler the ſtatute 4 Hen. 7. as will avoid a fine, 

There is however an exception to this rule, in the caſe where a 
ne has been levied of a truſt eftate, becauſe no entry by the cui 
que truſ?, or claim, or other legal act, will be ſufficient to avoid the 
ine, or ſuſpend the bar ariſing from the non-claim ; it can only be 
done by bill in chancery, as the claim to avoid a fine ought to be 
of a nature which correſponds with the eſtate. _ 

And even where the ſubject. matter of the ſuit is of legal juriſ- 
diction, the filing of a bill in a court of equity will, in ſome in- 

ances, prevent the bar ariſing from a fine and non- claim: and in 
Cafes of this kind, the court will direct a trial at law, with an or- 
er that the defendants ſhall not ſet up the fine in bar of the 
plaintiff's claim, upon the ſame principle that it ſometimes directs 
that the defendants in a ſuit at law, ſhall not plead the ſtatute of 
imitations. | 

The entry of one joint tenant, coparcener, or tenant in common, 
vill be ſufficient to avoid the effect of a fine, as to the other joint- 
Kant, coparcener, or tenant in common. | > 
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216 Fines and-Recoveries. 


2 Wilſ.qz- No entry is neceſſary where the fine is levied without proclz- 
mations, for the ſtatute 4 Hen. 7. doth not extend to ſuch a fine; 
and it may be avoided at any time within twenty years.] 

By the 4 & 5 Ann. c. 16. it is declared, that no claim or entry, 
to be of or upon any lands, ſhall be of any force or effect to 
avoid any fine levied, or to be levied, with proclamations, unleſs 
upon ſuch entry or claim an action ſhall be commenced within 
one year next after the making ſuch entry or claim, and proſe. 
cuted with effect. | | | 


(H) Of erroneous Fines, and the Manner of reverſing 
BG IT: | them; 


Roll. Abr. AND here in the firſt place it is to be obſerved, that no perſon 


247. can bring a writ of error to reverſe a fine, or any judgment, 
Dyer, 90. 


a the. 6- that is not entitled to the land, Sc., of which the fine was levied; | 


As, ifa man for the courts of law will not turn out the preſent tenant, unleſs 


Ettles land the demandant can make out a clear title, poſſeſſion always carry- 
to the uſe of . 


himſelf and ing with it the preſumption of a good title till the right owner ap- 
the heirs of pears ;z beſides, where the plaintiff in the writ of error cannot make 
his body, the 
remainder . 
to his own exror always ſuppoſes to be done, though it ſhould be erroneous; 


right heirs, and therefore it is no leſs than trifling with the courts of juſtice to 
and dies, 


leaving ue ſeek relief when he cannot make it appear he has received any | 


only a injury. a 
daughter, who levies a fine, and dies without iſſue; and F. S. brings a writ of error as couſin and col - 


lateral heir of the daughter; yet he (hall not reverſe the fine ; for there could no right deſcend to him 
from the daughter, becauſe ſhe had but an eſtate-tail, which determined by her death without iſſue; and | 


it does not eppear that the remainder was in the daughter as right heir. Dyer, 89. Cro. Eliz. 469. 


S. C. 3 Lev. 36. S. C. eited. So, if tenant in tail female levies a fine, which happens to be erro- f 


neous, and dies, leaving a daughter and a ſon, the daughter ſhall have the writ of error, and not the fon, 


becauſe ſhe is ro enjoy the land. Roll. Abr. 744. Dy. 90. a. [So, if one who is ſeiſed ex port? : 
maternd levies a fine in which there is error, the heir ex parte materng will be entitled to the wit of 
error. 1 Leon. 261. So, the younger ſon, when entitled to lands by the cuſtom of borough-englifh, | 


ſhall have the writ of error, and not the heir at common law, for this remedy deſcends with the lands. 
Id. ibid. Vet a brother of the half-blood is not entitled to bring a writ of error on a fine levied by 
his elder brother ; though if there had not been ſuch fine the land would have deſcended to him, Co, 


Lit. 14. a. n. 6.] If a man releaſes all his right, or makes a feoffment of all the lands, of which an 


erronecus fine was levied, he ſhall have no writ of error; but if the releaſe or feoffment were only of 


part, he may bring a writ of error to reverſe the fine, as to the reſt, Cro. Eliz. 46g. Roll. Abr. 78% } 


Moor, 413. Jon. 352, Moor, 365. 


Roll. Abr. 
DE: 89 join with the party that is to enjoy the land, though they them- 
This, Roll ſelves can have nothing. | | 
ſays, is only for conformity; but there ſeems to be ſomething of juſtice in the practice, that they who 
Joined in the fine, and thereby contributed to an illegal diſpofition (for ſuch is an erroneous fine) ot 
what another man had a right to, ſhould be inſtrumental and afſiſtant to the recovery of it. 


Roll. Ahr. Another rule to be obſerved is, that nothing can be aſſigned for 


757 error that contradicts the record; for the records of the court ot 


juſtice being things of the greateſt credit, cannot be queſtioned 
but by matters of equal notoriety with themſelves; whereſore 


though the matter aſſigned for error ſhould be proved by witneſes 
And 


of the beſt credit, yet the judges vould not admit of it. 


7 


out a title he can receive no damage by the fine, which the writ of 


But if there be ſeveral parties to an erroneous fine, they ſhall all | 
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And hence it is, that, in a writ of error to reverſe a fine, the Dyer, 39. b. 


plaintiff cannot aſſign that the conuſor died before the teſte of the Rolle Abt. 
timus poteflatem, becauſe that contradicts the record of the conu- 7 


{nce taken by the commiſſioners, which evidently ſhews that the — 1 
conuſor was then alive, becauſe they took his conuſance after theß 
were armed with the commiſſion and the dedimus iſſued. V 
But the plaintiff in error may ſay, that after the conuſance taken, Rol. Abr. 
and before the certificate thereof returned, the conuſor died; be- 557- 
cauſe this is conſiſtent with the record. ED | | hp 
t a conuſance upon a fine be made in court, the plaintiff in error Cro. Elia. 
cannot aſſign for error, that the conuſor died before the return of 463. 
the writ of covenant, for that would directly contradict the record, 
becauſe the conuſance in court is never made till the writ of cove- 
vant be returned, the parties till then not being judicially before 
the court, Ts | 
If the conuſance be taken before commiſſioners in pais, the Roll. Abr. 
plaintiff cannot aſſign for error, that the conuſor died before the 757- Cro. 
return of the writ of covenant, for the dedimus may iſſue the day Jace 1 
after the writ of covenant, and may recite it as pending before the 468. Vid 
return thereof. | Raym. 462. 2 Jon. 131, cent. 
A conuſance of a fine was taken before R. M., one of the juſtices vel. 33. 
of C. B., and after, in the proſecution of the fine, the dedimus ae 1p 
. = ; rundell, 
was directed to Sir R. M., he being after the conuſance made a Roll. Abr. 
knight, who returned the dedimus with his name and title, and this 257. Cro. 
was aſſigned for error, that the perſon who took the conuſance J** 3% 4a. 
vas not the ſame that was empowered to take it: but it was not 
allowed, becauſe it contradicts the record, which is, that the de- 
wnus was directed to Sir R. M., and that Sir R. MA., by virtue 
thereof, took the conuſance. | | 
If a dedimus be awarded to two, and one only take the conuſance Cro. Eliz. 
i the fine, this may be aſſigned for error; becauſe where one of 24% 
th: commiſſioners only certifies the conuſance, the aſſignment does 
not contradict the record; but in this caſe, if the fine had after- 
rards been drawn up as a fine acknowledged in court, there the 
froneous conuſance taken upon the dedimus ſhall not be aſſigned 
vor error, becauſe it ſhall be taken as a fine acknowledged in court 
"ly, and no averment of the party ſhall be admitted to diſprove 
lie record. 
lf one of my name levies a fine of my land, I may avoid this fine Co. Reade 
by ſhewing the ſpecial matter; as to ſay, that there are two of my he Ho 
me, one of Sale and the other of Dale, and that he of Sale levied 3 N 
the fine, and not I, who am of Dale; for this is conſiſtent with bert's caſe. 


» record, becauſe I ſtill admit that one of my name levied the agg pl. 
a, 12 Co. 123. 
d. C. where the court may order a vacat to be entered on the roll, or a recenveyance of the eſtate. 


* 


No man can have a writ of error to reverſe a fine that took any 5 Co. 39. 
eltzte by it. ; Tey's caſe. 
One Parrott married A. who had an eſtate of inheritance of a 2 Vent. zo. 
Widerable value, and whilft ſhe was under age he prevailed on er 
1 to levy a fine with him of thoſe lands, the uſes whereof were phe; * 
keclaed to him and her and the heirs of their two bodies, remain- 246. S. C. 
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in C. B. der to the heirs of the ſurvivor : this fine was taken in the coun 
Ys * by virtue of a dedimus proteftatem to Sir Herbert Parrott, his father, 
Hungate's and an ignorant carpenter ; after which the wife died without ifſue, 
caſe. Roll. and now her heir at law prayed the relief of the court: upon ex- 


Rep. e 6-0 ow f - 
＋ * 5. C. amination it did appear, that Sir Herbert did examine the woman, 


12 Co. 123. Whether ſhe were willing to levy the fine, and aſked her huſband | 
Mansfield's and her whether ſhe were of age or not, and both anſwered that | 
ſhe was; and now her heir moved that this fine might be ſet aſide, | 
Warcomb and a fine impoſed upon the commiſſioners for this undue practice 
in taking a fine of one under age ; but all the court agreed they | 

could not meddle with the fine; but if the wife had been alive, $ 

and ſtill under age, they might bring her in by habeas corpus, and | 
inſpect her, and ſet aſide the fine upon motion; for perhaps the | 

huſband would not ſuffer the bringing or proceeding in a writ of 
error; and the court were of opinion, that it was the duty of 

commiſhoners to inform themſelves of the party's age, and that 2 

voluntary ignorance would not excuſe them; and that if a com- 

miſhoner to take a fine execute it corruptly, he may be fined | 

by the court; for in relation to the fine, (which is the proper buſi. | 

neſs of this court,) he is ſubject to the cenſures of it, as attornies, | 
Sc.; but here it did not appear, that Sir Herbert Parrott knew | 

that ſhe was under age, and therefore the court would not fine him. 

Huſband and wife, the wite being but ſixteen years of age, 


caſe. 
12 Co. 124. 


and Car- 
roll's cafe, 


Hutchiſon's 
cale, 3 Lev. Hevied a fine, which was taken by virtue of a dedimus, and they 


being brought into the court of C. B. by complaint of the remain- 
der-man, a vacat was entered of the fine gucad the woman, and | 


the court directed the remainder-man to proſecute an information 
againſt him who took the caption of the fine. 


Eq. Caf. A. having inveigled his wife to levy a fine of her land to him | 
933 when ſhe lay on her death-bed, pretending, as was ſuggeſted, he 


Turner. was to have it only for his life; a dedimus was ſent into the country | 


to take the fine, and the caption was taken the very day ſhe died; 
and becauſe the fine would not have ſtood, the party being dead 
before the king's ſilver was paid, the writ of covenant was rated in 


the teſte, and made to bear date ten days backward, and all the other | 
arts of the fine were raſed likewiſe, and made to correſpond vun 
It, and the king's filver was paid, and ſo all appeared on the record } 


to have been done before the death of the woman: on a bil 


brought in the court of chancery to have the fine ſet afide, or 


have a re-conveyance, it was holden by the court, that honk 
chancery has a power to relieve as much againſt a fine obtained of 
See acc. fraud or practice, as any other kind of conveyance, yet that ſuch 


Van. 205. relief was not by decreeing a vacat of the fine, but by ordering 2 
a Vern. 307. 


. 4 
; 1 I ty Of 1 
678. 2 Ark, re- conveyance; but for any error in the fine, or irregularity o 


_ . 5 2 Z 
381. 350. practice in the commiſſioners, it was a matter properly cogniſabe 


in that court where the fine was levied, and for which that cou" | 


may vacate the fine; but there being no proof of fraud or practice 


in this caſe, the bill was diſmiſſed. | | 
Ron. Abr. The manner of reverſing fines differs from the method odſerred 
78 z in reverſing other judgments; for in all other caſes, where the ſui 


20. b is adverſary, the record itſelf is removed; but in cafe of a fine ihe 


2 Fead. 51. tranſcript only is removed; for where the ſuit is adverſar, 
Dyer, $3. : | 6 
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record itſelf is tranſmitted, that it may be a precedent in like caſes 3 Roll. Abr. 
7 but fines are only a more ſolemn acknowledgment or contract of 253. Co- 


2 the parties; and therefore are no memorials of the law, and need 228 
= only be affirmed or vacated; if the former, the contract ſtands as By which 
2 it was z if the latter, the juſtices of B. R. may ſend for the fine ab 5 
2 {elf and reverſe it, or they may ſend a writ to the treaſurer and —— 
5 chamberlain to take it off the file; beſides, ſhould the record wobis lies 
at tet be removed and affirmed, it could not be engroſſed for want nee. — 
le, | of a chirographer in B. R. and for this reaſon, my Lord Coke ſays, a a Ene in 

5 inc levied in B. R. is voidable by writ of error. . K. 
1 if there be tenant for life, remainder to an infant in fee, and Leon. 115. 
bey :wo join in a fine, the infant may bring a writ of error and _ 

” | rcrerſe the fine as to himſelf, but it ſhall ſtand good as to the tenant , ws « 2 


for lite; for the diſability of the infant ſhall not render the con- (a) But it 
act of the tenant for life, who was of full age, ineffectual (a). — — 
later caſe, that although a fine may be reverſed as to part of the land, and remain gocd as to the re- 
deus, yer that it cannot be reverſed in tete as to one perſon, and remain good in toto as to another. 
Loch v. Thompſon, 1 Ld. Raym. 179. ] | 


uſi- Ir an infant brings a writ of error to reverſe a fine for his non- Roll. Abr. 
les, 222, and his nonage, after inſpection, is recorded by the court; 738. 
new but before the fine reverſed he levies another fine to another, this 
um, cond fine hall hinder him from reverſing the firſt, becauſe the ſe- 
age, ond having entirely barred him of any right to the land, muſt alſo 
they deprixe him of all remedies which could reſtore him to the land. 
ain- But if tenant in tail levies an erroneous fine with proclamations, Rall. Abr 
and ind then levies a ſecond fine, which is alſo erroneous, and dies; 788. 
tion iche iſſue in tail brings a writ of error to reverſe the firſt fine, the 
; tetendant may plead in bar the ſecond ; for though there be error 
him cke ſecond, yet, till that appears judicially to the court, it muſt 
i, he WY = looked upon as a fine duly levied, and conſequently a bar to the 
ntry | daintiff, becauſe while the ſecond ſtands in force he cannot have 
ied; WW © land; but if in this caſe the plaintiff brings a writ of error to 
dead terſe the ſecond fine, and the defendant pleads in bar the firſt 
ed in ine, the plaintiff may reply upon the firſt writ of error, that the 
ther rand fine was erroneous 3 and upon the ſecond writ, that the 
with xt ine was erroneous, and fo be relieved againſt both; for here 
cord de examination of both fines comes judicially before the court, 
2 bil © if there appears any error, the court will ſet them aſide, and 
or to = :ufer them to ſtand in the way of the plaintiff's right. 
ough | ut in a writ of error to reverſe a fine, the defendant cannot Ram. 461. 
&7 dead the fame fine, now endeavoured to be. reverſed, and five Vent. 353- 
uc 


re 2 2 * 5 
Kzrs, in bar of the writ of error, no more than in a writ of error ; gn 


ang 2 © reverie an outlawry can that outlawry be pleaded in bar of the Row 18. 
* *t of error, quia non valet exceptio iftius rei, cujus petitur diſſlutio. Co- Jace 
2 Roll. Rep. 36. 2 Bulſ. 244. > 512, 
acuce E one that is ſheriff of a county levies a fine, and the writ of Cro. Car. 

ss directed to the coroner, this is no error, but the proper 475- Rell. 
ſerved | derdod, in order to prevent partiality. | "2M 
1 5 A vrit of covenant to levy a fine ran thus, Præc A. quad teneat Cro. Jac. 
ma CEventiorem de og meſſuag, duc bus toftis, decem gardinis, and the 77 · Rall. 
7 | dedimus 79. 
record 
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220 Fines and Recoveries, 
dedimus poteflatem was purſuant to the writ of covenant, but the 
prac, which was drawn up with the concord, was de dugbur 
meſſuag pro duobus toftis ; but this was no error, becauſe where the 
concord was purſuant to the dedimus and the writ of covenant, the 
Præcipe, which ſeems to be but a copy of the writ of covenant on 
paper, is more than is needful, and therefore no material error, 
If the commiſſioners upon a dedimus return thus, executio iftius 
77s 78. commiſſionis patet in quodam panello huic commiſſion? anne, where the 


ll. o 2 » 3 1 1 1 
«24 Abr. uſual form is in quadam ſcheduld ; yet this is no error to avoid the 


fine, for whatever return certifies the conuſance to be duly taken | 
by the commiſſioners is ſufficient ; and therefore, if the commiſ- 


ſioners certify the conuſance under their ſeals, without any words 

it is well enough; ſo if the return had been made thus, executia 

| pates in hde annexd. 
Dyer, 236, 


If a fine be levied, but the proclamations thereon be not duly 
- or regularly made, the writ of error ſhall reverſe only the procla- | 


Abr. 938. mations; for where the proclamations are not all of them, or not 
duly made, it is altogether the ſame as if they had never been 
made, and then the fine remains good at common, law to work a 


_ diſcontinuance. | 
Salk. 339. The court will not reverſe a fine without a ſcire faciat returned | 
py 4+ againſt the tertenants; for the conuſees are but nominal perſons; 
and though it was otherwiſe in the precedent in Co. Ent. and 
Hern's Plead. 375. and the law perhaps does not ſtrictly require 
it, yet the courſe of the court does. ; 1 
Cro. Elis. Fines may be avoided where they are obtained by fraud, covin 
7; or diſceit, though there be no error in the proceſs; and that maß 


were enter. be done either by writ of diſceit or averment ſetting forth the 


tained, foon fraud or covin. 
after the 


Reſtoration, reſpecting the power of parliament to ſet aſide a fine obtained by force and fraud. Lord“ 
Journals, vol. 13. p. 191. 209. 12 Car. 2» Comm Journ. vol. 8. p. 344» 13 & 14 Car. 2+ C 7 


Cruile on Fines, 347- ] 


F. N. B. 98. 
1 — ſhall have a writ of diſceit, againſt the conuſor and the tenant, } 


"Thereafon and by that avoid the fine. 

why fines of ancient demeſne land muſt be levied in the lord's court is, becauſe thoſe lands were not 
originally within the juriſdiction of the courts of Weſtminſter ; and this privilege the tenants enjoy, not 
to be called from the buſineſs of the plough by any foreign litigation; but for this vide 4 Edw. 3. 4+ 


Keilw. 43. Roll. Abr. 775. F. N. B. 98. a» Leon. 290. Cro. Eliz. 471. Bro. tit. Fines, —_— | 


9 H. 7. 12. Salk. 339. pl. 5+ 


3 Co. $0. a, 


Plow: 49: b. conuſee pleads the fine in bar, the purchaſer may aver the ira 


in avoidance of the fine, by 27 Eliz. cap. 4. and ſuch averment Ss 


not contrary to the record, becauſe it admits the fine, but ſets it 
aſide for the covin and fraud in obtaining it. 
3 Co. Los 


tention of the ſtatute, 


Thus if a fine be levied of land in ancient demeſne, the lord } 


If a fine be levied to ſecret uſes to deceive a purchaſer, and the 


So if a fine be levied upon uſurious contract, it may be o__ | 
by averment, by 13 Eliz. cap. 8. becauſe ſuch fine being levied or 
ends the law has prohibited, the law will not encourage anf e 
fon out of the act, nor ſuffer ſuch uſurious contracts ta be 2 | 

ported by the ſolemn acts of the courts of juſtice againſt the in- 
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Fiaines and Becoveries, — 
[By ſtatute 23 Els. c. 3. 92. cc No fine ſhall be reverted for 3 0 


u falſe or incongruous Latin, razure, interlining, miſ- entering of 
« any proclamations, miſ- returning or not returning of the ſhe- 
« riff, or want of form in words, and not in ſubſtance.” 

By ſtatute 10 11 V. 3. c. 14. a writ of error to reverſe a fine 
- muſt be brought and proſecuted within 20 years after the fine 
levied. 5 | 

A writ of error can only be brought to reverſe a judgment in a Co. Lit. 
court of record, for to amend errors in a baſe court, which is not 288. b. 
of record, a writ of falſe judgment lies, returnable in the court of 
Common Pleas. | | ; 

A writ of error, properly ſpeaking, is a proceeding in the na- F. N. B. 21. 
ture of an appeal; it is therefore uſually brought to reverſe a fine 22% Abr. 
in the court of Ki: 's Bench, that court having an appellant ju- OY 
n{diction over the court of Common Pleas. But where the error 


ly ſigned in the judgment doth not ariſe from any fault in the 
a= court, but from ſome defect in the execution of the proceſs, or 
ot from ſome matter of fact, the writ of error muſt be brought in 
en the ſame court where the judgment was given; in caſes of this 
1 kind, therefore, in the court of Common Pleas. 

During the term in which a judicial act is done, the record Co. Lit. 
ed ny be amended or invalidated, without a writ of error; be- 269: 2 
18; cauſe, during the term, the record is in the breaſt of the court, , Cem. 
as , g 5 „ 407. 


and the rolls are alterable at the diſcretion of the judges ;z and 
now the courts of juſtice will allow amendments to be made at 
any time, while the ſuit is depending, notwithſtanding the re- 
cord be made up, and the term be paſt ; for they conſider the pro- 
ceedings as in feri until the judgment is given. 

As to the amendment of fines, the court of Common Pleas (a) Bohun's 
has frequently permitted it, where any palpable miſtake or miſ- de, 5 Co. 
priſon has been made by the officers of the court, in the entry 600 v 
af the king's ſilver (a), the proclamations (+), or the deſcription of ling's caſe, 


de lands; and this even after error brought upon the very point. oh 
Raym, 209. Pig. Recov. 218. Caſ. of Pr. 52. Barnes, 216. 24 3 Will. 58. 


But it will not allow the number of acres to be increaſed where Powell v. 
the deed of uſes is general, and the fine 1s levied by a huſband N 
nd wife. Nor, where a fine is recorded of one term, will it (% Heath 
ter it, and make it a fine of another (d). Neither will it permit . Sir I. E. 


ictange of the chriſtian names of the parties (e). 1 


: 2 Bl. Rep. 
| the 778. (e) Dixon v. Lawſon, 2 Bl. Rep. 8 16. 
12 The judges have, in ſome inſtances (/), directed the original f ) Gage's 


unt upon which a fine has been levied to be amended ; but caſe, 5 Co. 
ae propriety of ſuch amendments ſeems, from ſome modern de- #5; f. 


3 Lord 
Eminations (g), to be extremely doubtful. 2 


v. Lord Jeffries, 1 Salk. 52. 2 Ld. Raym. 1066. 


| In a late caſe, che court of Common Pleas refufed to amend Lindfay v. 
e teturn of a writ of covenant on which a fine had been levied, , 
| ' becauſe 
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222 | —_ _ Fines and Recoveries. 
2 Bl. Rep. becauſe the deed of uſes was ſuſpicious, the fine having been 
1013- taken from a dying woman. But Sir Vm. Blackſtone” obſeryes, 


that the court gave no opinion as to the propriety of ſuch an 
amendment in a fair caſe. : | 


By the ſtatute 23 Eliz. c. 3. Fro. it is enacted, That no fine | 
levied before that act, which ſhall be exemplified under the great 


ſeal, ſhall, after ſuch exemplification, be in anywiſe amended, 


And by the ſtatute 27 Elix. c. 9. f 10. no fine levied before that 


act, which ſhall be exemplified under any judicial ſeal of any 


of the ſhires of Wales, or the town or county of Haverfordweſl, | 
or under the ſeal of any of the counties palatine, ſhall, after } 


ſuch exemplification, be in anywiſe amended. ] 


Fines and Recoveries. 


. Bur. Tight by ſolemn judgment; and judgments, whether obtained | 
"1 ama after a real defence made by the tenant to the writ, or whether 
Rep. 10). pronounced upon his default or feint plea, had the ſame efficacy | 


but particu- and force to bind the right of the land in queſtion : this was the 
notion of the common law; and hence men took an opportunity | 
veries. of making uſe of the deciſions of the court to their own advan- 


larly Cruiſe 
on Reco- . 


tage, and to the prejudice of others, who, though in ſome caſes 


ſtrangers to the action, yet were intereſted in the land for which 


it was brought. 


Fide Co. For whilit theſe recoveries were governed by the ſtrict rules of 
Lit. x04 the common law, particular tenants, as tenant in dower, curtely, 

o . in tail after poſſibility of iſſue extinct, and for life only; alſo, 
Bro. 69. thoſe who had made leaſes for years, and thoſe whoſe wives were 


F.N.B-468. entitled to dower, often took advantage of them, and by ſelling | 


_ 37* the lands, and ſuffering their purchaſers to recover them, thereby 
Weftm. 2. defeated the right of thoſe in remainder or reverſion, &c., which | 


C. 3. which ere inconveniencies ſo great, that it was thought neceſſary i 


* provide againſt them by (a) poſitive laws. 


him in reverſion, againſt the recoveries ſuffered either by the tenant in dower, by the curteſy, or n 


rail, after poſſibility of iſſue extinct, or for life; and by c. 4. of this ſtatute, the wife is ſecured a 


her dower; and the ſtatutes of Glouceſter, c. 11., and the 7 H. 8. c. 4., and 21 H. 8. c. 15 = 


eſtabliſhed the right of termors, and enabled them to falſify ſuch recoveries, Vide Doctor and 2 


Student, 45. 


But there is no expreſs proviſion made by any ſtatute to pre” | 


ſerve the intereſt of the iſſde in tail, or of him in reverſion, 2g2" 


a recover] | 


2 Inſt, 75. 7 pr appr in a large ſenſe, is a reſtitution to a former ; 
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Feines and Recoveries. 223 


recovery ſuffered by the donee; yet it ſeems to have been for (a) Thus in 
two hundred years after the making of the ſtatute de donis, that e caſe of 
Octavian 

they were protected by that ſtatute; and therefore we find no ex- Lombard, 
preſs reſolution, where ſuch recovery was allowed to bar the iſſue in the 44. 


in tail, or thoſe in remainder or reverſion, till the reigns of Ed. 4. Ed. 3., it 


. - » wa di d * 
e and H. 7., though in ſome caſes the donee in tail was allowed ee 3 
it o (a) charge the entail, and even to (5) bar it. donee in tail 
| of the gift 
t | of the diſſeiſor may grant a rent-charge to the difſeiſee, in conſideration of a releaſe of all his right, 


und the iſſue in tail bound by the grant. Roll. Abr. 342. Co. Lit. 343. 10 Co. 37. Plow. 436. 
% A lineal warranty with aſſets has been always allowed as a ſufficient bar, 2 Inſt. 335. Co. Lit. 
54. 4 Leon. 132, 133. But the firſt cafe we find in which it was attempted to bar the iſſue in tail 
by a recovery, is Taltarum's caſe, which wide 12 Ed. 4. f. 19. Fide head of Eftates-tail, 


When theſe recoveries were eſtabliſhed as a common convey- Co. Lit. 
ce, as the beſt and ſecureſt way of barring the iſſue in tail, and 350: ow 
thoſe in reverſion or remainder, the tenant for life began to apply Views 
them once more to the prejudice of thoſe who had the inherit- 
ce; and though the former ſtatutes gave thoſe who had the in- 
teritance a remedy, yet the proviſion made by them being tedious 
md expenſive, it was thought proper to make the 32 H. 8. c. 31., 
which declares ſuch covinous recoveries againſt the particular te- 
tants to be void in reſpeCt to him in reverſion or remainder ;z and 
though the judges very reaſonably determined recoveries againſt 
tat act to be not only void, but a forfeiture of the particular 
late, becauſe it was a manner of conveyance as much known at 
lat time as a fine or feoffment, and therefore by parity of reaſon 


ner WH iight to have the ſame effect and operation; yet that ſtatute did 


ned ut fully anſwer the end for which it was made. 
ther | For if A. had been tenant for life, and made a leaſe for years 10 Co. 45. 


to B., and B. had made a feoffment in fee, if the feoffee had ſuſ- 7 Co. Lit. 
red a recovery, and vouched the tenant for life, this was no void: 1 5 
rcovery within the ſtatute, becauſe A. the tenant for life was not 

kiſed at the time of the recovery, for the feoffment of the termor 

Ws a diſſeiſin to A., and him in reverſion ; and the ſtatute makes 
kcoveries of tenants for life in poſſeſſion only void againſt them 

v whom the reverſion then belongs. 
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es of er where tenant for life bargained and ſold his land in fee by Co. 78. Pel- 
teſy, enture enrolled, and the bargainee ſuffered a recovery, and bam“ cale. 
1 50 h d h b . 8 hi A . d 7 Leon. 123. 
allo, vucned the bargainor; this was a void recovery, and a (c) for- 8. C. 
were ure within the 32 H. 8. c. 31.; for though the bargain and ſale (e) And it 
lling s of the inheritance, yet it paſt only an eſtate for life of the bas been 
i . ſince holden, 
ereby | zamor, which was the greateſt eſtate he could lawfully paſs, that if te- 
rhich ad conſequently the reverſioner was not deveſted; and therefore nant for 
ary to be bargainee being a legal tenant for life in poſſeſſion, the reco- life bargains 


| a , . 9 and ſelle, 
er againſt him, though with a voucher of the bargainor, was and ſitfers 


bac within that act againſt him in reverſion, whoſe reverſion was arecovery by 


turned to a right, as in the former caſe of a diſſeiſin. Mn 
x : 
Wußh 


"i ee he ſhould reverſe that recovery for want of an original, yet it is a forfeiture of his 
* d. 90. 
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But the former defect was cured by 14 Eliz. c. 8., which de- 
"ts all recoveries (had by agreement of the parties or by covin) 
againſt 


— — — 
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224 Fines and Recoveries, 


* 2x 


5 againſt tenant for life, of any lands whereof he is fo ſeiſed, or | 
apainſt any other with voucher over of him, to be void, as againſt 


the reverſioners and their heirs. 
10 Co. 39, Theſe ſtatutes made no proviſion for reverſions or remainders 
b. 45. mg . expeCtant on eſtates-tail; and therefore if there be tenant for life, 
ang + cate. remainder in tail, remainder in fee, and the tenant for life ſuffer 


Co. Lit, - X * = o 

2362.2, A recovery, and vouch the remainder-man in tail, who vouches 
3.Co. bo. b. the common vouchee ; this is ſo far from being a void recovery 
Cro. Eliz. *.1.* ; J 

* within thoſe ſtatutes, that the reverſion in fee is actually barred | 
Wiſeman by it; for the intended recompence, which the remainder-man in 
— on tail is to have againſt the common vouchee, is to go in ſucceſſion, | 

3 \ 0 


Cro. Eliz. 5 | . l n 

70. recovery within the act, becauſe the remainder- man in tail joined | 
[4 ang in it, who _ at any time ſuffer ſuch a recovery to deſtroy the 
3 remainder in CE. 4 | 


to B. for life, remainder to the firſt and other fons of B. in tail, remainder to B. in tail; A and B. 
Join in a leaſe and releaſe, to make a tenant to the præcipe, and ſuffer a recovery. It was holden, thet | 


the eſtate- tail to the ſons of B. was not deveſted by the recovery, nor did A. and B. incur any forfeiture of 


. their reſpective eſtates : whether A. had forfeited or not, it was immaterial to confider, as there was no oe 


to take advantage of it but B.; and B. had a remainder in tail ſubſequent to that limited to bis ſons ; upon 


which the recovery might lawfully operate; and the recompence in value could not go to the ſons, be- 
cauſe their eſtate- tail preceded that of which the recovery was ſuffered : ſuch eſtate, therefore, could not | 


be diſplaced, or in any manner affected by the recovery. Smith v. Clifford, 1 Term Rep. 738. ] 


Doct. & 


Co. Lit. | 
326. a. common way of conveyance, and to declare uſes upon them, 28 
$Co. 72. upon fines and feoffments. Hence it is, that the ſtatutes, which | 
* provide againſt any alienations or diſcontinuances of particular 
Abr. 295. tenants, provide at the ſame time againſt their recoveries; thus 


10 Co. 43. 11 H. J. cap. 20., declares all recoveries, as well as other diſcon | 
tinuances by fine or feoffment of women tenants in tail, of the 

gift of their huſbands, or their anceſtors, to be void ; fo, a reco- 

very againſt huſband and wife of the inheritance of the wile, 


without any voucher, is declared to be void within 32 H. 8. 


cap. 28., though the ſtatute ſays, ſuffered or done by the huſpand; 
for this, like a feoffment by baron and feme, in ſubſtance is the 
act of the baron only, and fo within the ſtatute; but a common 
recovery ſuffered by a feme covert, where her huſband joins witty 


her, is good to bar her and her heirs. 


Under this head, we will conſider, 


(A) Who may ſuffer a Recovery. 

(B) Of what Things a Recovery may be ſuffered, 
and by what Names, | 

(C) What Eſtates and Intereſts may be barred by 4 


common Recovery: And herein of the ſingle and} 
double Voucher. 


(D) Of erroneous and void Recoveries ; who 947 


avoid them, and by what Method. 


as the eſtate-tail would have done; and it cannot be a covinous } 


Theſe common recoveries Were no ſooner allowed of by the 
Stud. 54. judges to bar eſtates-tail, but men began to improve them into 2 
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| (A) Who may ſuffer a Recovery. 


T3 * 8 
e, WHEN recoveries were improved into a common way of con- Bult. 23g. 
fer veyance, it was thought reaſonable that thoſe, whom the 2 Roll. 

| W bl ” 1 ' Abr. 395. 
ts law had judged incapable to act for their own intereſt, ſnould not ©, Lit. 
Ty he bound by the judgment given in recoveries, though it was the 381. b. 
red | ſolemn act of the court; for where the defendant gives way to the 2 by 
in WF judgment, it is as much his voluntary act and conveyance, as if 7 
on, de had transferred the land by livery, or any other act in pais ; Sid. 31, 
us and therefore if an infant ſuffers a recovery, he may reverſe it, as 37% _ 
ned he may a fine by writ of error during his 2 And this was 2 gan 94. 
the formerly taken for law, as well where the infant appeared by Cro. Elis. 

WT guardian, as by attorney, or in perſon; but now the diſtinction 2. 6. 
fo | turns on this point, that if an infant ſuffers a recovery in perſon Pant. 
cage it is erroneous, and he may reverſe it by writ of error; but even 397: 

0 one in this caſe the writ of error muſt be brought during his mino- 5 Mod. 209. 
upon 9 h his . f. b . d b o o Mes 10 Co. 
e, that his infancy may be tried by the inſpection of the court, 43. & 2 
13 nat for at his full age it becomes obligatory and unavoidable : but, in Roll. Abr. 
| ſome inſtances, the court has admitted the infant to appear by hes ay 
| guardian, and to ſuffer a recovery, or come in as vouchee; but 567., where 
the this is ſeldom allowed, and only upon emergencies, when it tends 7; S. being 
to a o the improvement of the infant's affairs, or when lands of equal * 234 of 
n, s due have been ſettled on hi | in this years, his. 
„ value have been ſettled on him. And recoveries ſuffered in this years, bis 
hich | manner have been the rather allowed, becauſe if they be to the filter who 
cular prejudice of the infant, he has remedy for it againſt his guardian, nagen 
thus WY ad may reimburſe himſelf out of his pocket, W and alſo hi 
ad may reimburſe himſelf out of his pocket, to whom the law and alſo his 
{con- lach committed the care of him. 1 heir, mar- 
f the | 7 8 ried one of 

f his footmen, and he petitioned the king for leave to ſuffer a recovery, who referred it to the judges of 
reco- the Common Pleas, before whom ſeveral precedents ſuffered by infants on privy ſeals were produced ; 
wiſe, but the judges, obſerving that moſt of them were on the petitions of their fathers on their ſons mar- 
H. 8. rage, and an equal recompence given, and that there was no ſuch conſideration in this caſe, refuſed ; 

1, but for this vide the above authorities, and Vern. 461. [Common recoveries ſuffered by privy ſeal 
band; are now diſuſed, and private acts of parliament are univerſally ſubſtituted in their ſtead. Cruiſe on 
is the Recov, 184. For notwithſtanding the precautions of the judges, recoveries ſuffered in that manner 
nmon } might be reverſed by writ of error. Cro. Car. 307. 1 Mod. 48. ] 

; with 


If an infant ſuffers a recovery, and appears by attorney, it ſeems Sid. 321. 
e may reverſe it after his full age; for here it may be diſco- EY: 24% 
fred, whether he was within age when the recovery was ſuffered, > 

cauſe it may be tried per pair, whether the warrant of attorney 
vas made by him when he was an infant. 


When, therefore, an infant is to ſuffer a recovery, he muſt make Perk. x2, 


Fered, tenant to the precipe by feoffment, and give livery of ſeiſin in 3 Pur. 
perion, by which means the feoffment is Paly voidable; whereas 

wed l the infant appointed an attorney to give livery: of ſeiſin for him, 

# 4 lie ſeolfment would be abſolutely void. 

e A 


An infant truſtee may join in a common recovery, in conſe- En pare 


quence of the ſtatute 7 Ann. c. 19., if he is directed to do ſo by Jobnſon, 
the court of Cham, Hh | | 7 3 Atl, $59» 
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| 'Fines and Recoveries. 


The king cannot ſuffer a common recovery, for if he does, he 


226 
Pig. 74. 


Plowd. 244. muſt either be tenant or vouchee ; and in both cafes the demand. 


ry Ea ant muſt count againſt him, which the law does not allow. 


Cruiſeen Idiots, lunaticks, and generally all perſons of non-ſane me. 
Recov. 185. mory, are diſabled from ſuffering common recoveries, as well az 
from levying fines; though if an idiot or lunatick does ſuffer 2 
common recovery, and appears in perſon, no averment can after. 
wards be made that he was an idiot or lunatick. But if he ap- 
pears by attorney, it ſeems that ſuch an averment would be ad- 


mitted, upon the ſame principle that an averment of infancy may 


be made againſt a warrant of attorney, acknowledged by an infant 


for the purpoſe of ſuffering a common recovery, as the fact of 
idiocy may be tried by a jury, with as much propriety as the fact 


of infancy. 


Hume v. 
3 of Lords of Ireland, the majority of the judges were of opinion, 
 Recov. Ap. that the caption of a warrant of attorney, taken by the chief juſtice 
pend. of the court of Common Pleas for the purpoſe of ſuffering a com- 
| mon recovery, was not concluſive evidence of the capacity of the 
perſon acknowledging ſuch a warrant of attorney. | 
2 Vez. 4. Although no averment of idiocy or lunacy can be made againſt | 


3 Atk. 313+ a recovery, where the parties appear in perſon, yet evidence of 


— Here- Weakneſs of underſtanding has been admitted, to invalidate a deed 


Jed Lent to make a tenant to the præcipe for ſuffering a recovery ; and the 
Annees, recovery has in that manner been ſet aſide.) | 
1765, c0= 


ram Sir I. E. Wilmot. Cruiſe on Recov. & 303. 


10 Co. 43. 
n Abr. 395» 


have refuſed her. 


(B) Of what Things a Recovery may be ſuffered, and 
2 by what Means. 


Cruiſe n A Common recovery may be ſuffered of all things whereof 1 

vrit of covenant may be brought for the purpoſe of levying] 
a fine, as of an honor, barony, caſtle, meſſuage, curtilage, land 
meadow, paſture, underwood, warren, furze, heath, moor, Ec 


* 


Recov. 162. 


And in general a e6mmon recovery may be ſuttered of any thing] 
whereof a writ of entry /ur diſſeiſen, or any other writ of ent 
will lie. h | 

In conſequence of the ſtatute 32 Hen. 8. c. 7. $ 7., 3 comm 
recovery may now be ſuffered of every kind of ecclehaſtical 0 
ſpiritual profits, as of tithes, oblations, portions, penſions, Cc. 


It was determined in Dermer's cafe, that a common recoiip 
wry 


Mee 


3 Co. 40. 


4 rag might be ſuffered of an advowſon in groſs, upon a writ of ei 


* 


In a celebrated caſe which was lately determined by the Houſe | 


A recovery, as well as a ſine by a feme covert, is good to bat 
a. Roll. her; becauſe the præcipe in the recovery anſwers the writ of co- 
venant in the fine to bring her into court, where the examination 
of the judges deſtroys the preſumption of law, that this 1s done by 
the coercion of her huſband, for then it is preſumed they would] 
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Fines and Recoveries, - . - may 
Mr. Pigott ſays, that this muſt be underſtood of an advowſon ap- 


he pendant to a manor, but could not be of an advowſon in groſs, 
d- ince the parſon has the freehold; and that therefore it ought not 
to be by writ of entry en le poſt, but by writ of right of advowſon. 
me- A common recovery may, however, be ſuffered of an advowſon Bayley v. 
I as in groſs, and a ſmall quantity of land on a writ of entry ſur di/- AT 
a A jen, | las 2 Wil. 116. 
der- A recovery may be ſuffered of a rent- charge iſſuing out of Pig. 97. 
1 lands; but not of an annuity which is charged only on perſonal 7% Tamer 
20 1 N . urner 
hs | eltate. | ; 1 Br. Ch. Rep. 316. 
fant It is ſaid in Piget and Finer, that a common recovery cannot Pig. 96. 
q of | be ſuffered of a fiſhery, common of paſture, eſtovers, ſervices to 1 
£0 be done, nor of a quarry, a mine, or market, for they are not in 5 
demeſne, but profit only.] | 
oſs | Recoveries being now ſettled as common aſſurances to eſtabliſh 2 Inft. 353. 
non, nen in their purchaſes, are very much favoured by the judges, and t oph. 22- 
Nice not compared to judgments in other real actions or adverſary 2 327 
com- ſuits. | : | Cowp. 346. 
10 7 | Hence it is, 
the } that though the ſtatute of Weſtminſter 2. c. 5., ſays, non ſint niſi tria brevia originalia for the rec 
of abvowſons 3 yet a writ of entry in the p:/t. has been admitted for an advowſon in groſs, becauſe this 
ink ring the original writ in theſe common recoveries, which are ſuffered by the conſent of parties, the 
5 jz4;es have allawed advowſons as well as rents, and other incorporeal inheritances, to paſs by recoveries, 
ce Ot gn conſenſus partium tollit errorem ; ſo it is of commons in groſs; and if this ſhould not be allowed, 
deed there would be no method of barring the remainder or reverſions depending upon eſtates- tail, which the 
J the! tenant in tail in every other caſe has a power over. 5 Co. 40. Dormer's caſe. 
If a man be ſeiſed of a reputed manor, which really is no 2 Roll. 
manor, and he ſuffer a common recovery of this by the name of 505 2 
to bar 2 manor, this is a good recovery of the lands which conſtituted , Roll. 
f co- the reputed manor; though ſtrictly ſpeaking there is no manor Rep. 67. 
nation tecorered; becauſe the law ſupports this, as all other conveyances, 1233 4 
ne by xcording to the intention of the parties; for it would be ſevere to Cro. Eliz. 
would nate this conveyance, when the purchaſer recovered them by the 524. 707. 
ent of the vendor under ſuch a denomination. 2 
: 591. 691. cent. 
do, if a recovery be ſuffered of a manor with its appurtenances, Sid. 190. 
; and ands which have been reputed parcel of the manor ſhall paſs ; for 22 
tis but equitable, quod voluntas domini volentis rem ſuam in alum 691. . 
argferre rata habeatur ; and though the recovery does not mention 2 Mod. 235. 
3 the lands reputed parcel of the manor, but only the manor itſelf, 8. C. be- 
. ſt this may be ſupplied by the indenture if that be of the manor, Thyne und 
ale; d all lands reputed parcel thereof, though occupied together but Thyan 
3 Y Wo Years. | and note, 
, Ec. 3 i 3 that in all 
thing] te okt which report this caſe, it is ſaid, that as to Sir Moyle Finch's cafe, (which wide 6 Co. 63.) 
Hun the judges of England gave their opinions under their hands, that the lands in reputation, belonging 
entf thut manor, ſhouid not paſs; but that Coke, after he was made chief juſtice, got it adjudged other- 
de, and fo it hath been helden ever ſince; and well it was that it was ſo adjudged, becauſe many ſet- 
o mmon Tents depend thereon. | | 
zical 0 If . 2 | 
25 a man having a third part of a manor, ſuffers a recovery of Cro. Car, 
—_— eiety of the manor, this is good to paſs his intereſt in the third 729» 110. 
fen ff for where the words of a conveyance (which a recovery is fers 
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agreed to be) contain more than the grantor can convey, it would 


be an unreaſonable interpretation to make this void and entirely | 


uſeleſs, when they are ſufficient to convey ſo much as he might ak 15 
lawfully paſs; ſo if the recovery had been in this caſe, of the third . 
7p 3 y 4 3 E thir Iy 's 
part of the manor, by the name of the moiety, part and purparty ey , 
of the manor, this had been good for the whole third part, and not 27 
only for a moiety of the third part. |  F 4 
2 Vent. 31, In ejectment a ſpecial verdict was found, that there was a pariſh | ah 
32. Sir of Ribton, and the vill of Ribton, but the latter not of equal extent WM ©: wa 
John Ot- 5 | . ws ; tail, no 
waye'scaſe, With the former; and that J. S. was ſeiſed of land in tail in the pies 
3 Keb. 277. pariſh, but not in the vill; and bargained and ſold the land in the Cl 
1 pariſh of Ribton, with covenant to levy a fine, and ſuffer a recovery 2008 : 
nd 2 Mod. = :ccover 
233. S. C. to the uſes in the deed ; but the fine and recovery were only of the 3 
3 Keb. 771. lands in Ribton: the queſtion was, whether this recovery would F 6 
. ogg ſerve for the ſaid land in the pariſh of Ribton ; and though it was b 1 
105. objected, that where a place was named in a record, and no more bey 4 
Godb. 440. ſaid, it is always intended a vill; and conſequently, that in this a he 
x x — caſe, the fine and recovery being of lands in Ribton, ſhall paſs only WM e 
2 Roll, the lands in the vill of Ribton; and though it was further urged, terefore, 
Abr. 20. that it was dangerous to extend the recovery farther than the words WW r: 
» 54 Jac of the record, becauſe the deed declares the intention of the parties a 
Mod. 206. to paſs the lands in the pariſh, inaſmuch as by ſuch conſtruction WW ++ i this 
+ doc-47: no man could tell what was conveyed by fines and recoveries, but WW s- 
Py on. muſt for greater certainty have recourſe to a pocket-deed z yet the q On: 
170. court, in favour of common recoveries, extended this recovery to ned 
_— the lands in the pariſh of Ribton; and the rather in this caſe, be- bechold 
$21. 848, Cauſe the verdict found, that he that ſuffered the recovery had no dm, 
Owen, 60. lands in the vill, and conſequently that the recovery muſt be void, de writ 
Ss if not extended to the pariſh z and though pariſhes are not 0 ires tl 
es, ancient as vills, and therefore till lately were never inſerted in i: has ; 
„ eee writs, yet now they are, and the law takes notice of them. onds d. 
a, * is reconcileable with this diverſity, that in thoſe caſes there were lands upon which the fire Altho 
might operate, viz. the lands in the vill of Street, without taking in the pariſh of Street to carry the Wl be ; 
lands in Walton, a vill of that pariſh ; but here, if thoſe in the pariſh ſhould not paſs, there was "oy rlidity | 
other to paſs. 3 bat ther 
Cowp. 346. [As to what ſhall be a ſufficient deſcription in a common recon ©: cont; 
very, ſee further the caſe of Maſſey v. Rice.] | —_ 
| ad a tr 
| _ I 
(C) What Eſtates and Intereſts may be barred by ' the 
common Recovery: And herein of the Sing'Y nh . 
and Double Voucher. ( aoie 

; 5 3 but a 
Heb. 262. IN reſpeCt to eſtates tail and the barring of them by recoreiſ vie pr 
what is principally to be regarded is, that there muſt be a fs 1 
tenant to the præcipe at the time of the writ purchaſed, or at th ene 
return; for ſince eſtates-tail are only barred on account of the in aetate 
tended recompence which is to follow the deſcent of the dt he. 

where there happens to be no tenant to the precipe, the demandaſſ ru is 


2: 


7 


Feines and Recoberies. _— 


eam really recover nothing; and conſequently the ſuppoſed tenant 
can have no recompence in value againſt his vouchee, for that is 
only given againſt the vouchee in conſideration of what the 
tenant loſt. 
As if there be tenant for life, the remainder in tail, the remain- 2 Roll. 


der in fee, and the tenant for life, with the remainder in tail, ſuffer Abr. 395» 
recovery, with voucher over, this ſhall not bar the remainder in C Eli. 


tail, nor the remainder in fee, becauſe the remainder-man in tail 670. 
was not tenant to the precipe, and conſequently could not have the Moor, 25 5y 


: 3 256. But 
tended recompence, becauſe that was given in lieu of the eſtate ht dee 


recovered, which was no greater than the eſtate for life, he only 2 ob- 
being legal tenant to the præcipe. | ras 2 
teen the tenant in tail and in fee- ſimple; for if tenant in fee-fimple be diſſeiſed, and after a difſeifin 
aber a common recovery, this is good by the way of eſtoppel againſt the diſſei ſee, his heirs and aſſigns ; 
far they hall not be admitted, againſt their own act on record, to vacate the recovery; nor can the re- 
eneror have any thing; becauſe the tenant to the mou was out of poſſeſlicn, and conſequently had 
wihing to loſe : but if in this caſe J. S. diſſeiſe the diſſeiſor, the recoveror may enter upon F. S., be- 
cuſe the recovery gave him a right againſt all perſons, but the firſt diſſeiſor, his heirs or ailigns ; and 
therefore, ſince F. S. did not claim trom the firſt diſſeiſor, he could not withſtand the entry of the re- 
wveror ; but where tenant in tail ſuffers a recovery, being out of poſſeſſion, this is no bar nor eſtoppel to 
lie iſſue, becauſe the ſtatute de denis preſerves the entail for the itTue againſt all acts of the anceſtor, and 
common recovery is allowed to dock the entail on account of the intended recompence, which is want- 
gin this caſe ; becauſe where the tenant in tail is not ſeiſed at the time of the recovery he can loſs 
wing, and conſequently can have no recompence over. Cro. Car. 388. Roll. Abr. 868. | 


[On a writ of error to reverſe a common recovery, the error 
zügned was, that the tenant to the precipe had not acquired the 
terhold until after the fete of the writ of ſummontas ad warranti- 
undum, ſo that he was not ſeiſed of the freehold at the return of 
be writ of entry: but the court held it to be ſufficient, if he ac- 
quires the freehold at any time before judgment is given. And if 
le has it when judgment is given (a), although the eſtate be after- 
aus defeated, yet the recovery will be good. 
de be Although a perſon has acquired the freehold by diſſeiſin, yet he 
arry he Vil be a good tenant to the precipe; and in all caſes where the 
was eg \ilidity of a common recovery is conteſted, the court will ſuppoſe 
lat there was a good tenant to the precipe, if nothing appears to 
ite contrary. 

it a writ of entry is brought againſt the tenant of the freehold 
ad a ſtranger, the recovery will be valid, for the recompence in 


atry of the whole manor is brought againſt one of them, on 
nich a common recovery is ſuffered, it will only be good for 
de motety of the perſon againſt whom the writ was brought; 
* as to the other moiety, it will be void for want of a tenant 
v the precipe. | 

as it is abſolutely neceſſary that the tenant to the precipe ſhould 
e an eſtate of freehold, it follows, that no perſon who has not 
eſtate of freehold can of himſelf ſuffer a common recovery, be- 
«alc he cannot convey a freehold to the perſon againſt whom the 


it is de brought. 
Q 3 It 


Lacey v. 
Williams, 

2 Salk. 568. 
1 Ld. Raym. 
222. 475 
Carth. 472» 


(a) Anon. 
4 Leon. 84. 
Goldſb. 82. 
Lincoln 
College caſe, 
3 Rep. 58. 
Griffin v. 
Stanhope, 
Cro. Ja. 484. 


1 Vent. 358. 


Paulin v. 


Hardy, 
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Feines and Recoverfes. 


Co, Lit. It Has been long ſettled, that a deviſe to executors for payment 
2 : 1 of debts, and until debts are paid, only gives the executors a chat. 
- 9% tel intereſt in lands thus deviſed, and therefore does not prevent 
the diſpoſal or deſcent of the freehold ; ſo that if after ſuch a de. 
viſe the teſtator gives the ſame lands to a perſon for life, the free. 
hold will veſt in ſuch deviſee immediately on the death of the 
teſtator, and he will be enabled to make a good tenant to the 
præcipe. 5 | | 
So, if a teſtator gives his executors full power to receive the 
meſne profits of his eſtates in a particular place upon truſt to pay 


Carter v. 
Barnardiſ- 
ton, 1 P. 


Wms. cos. his debts, and aſterwards deviſes thoſe eſtates to a perſon for life, 
2 Br. F. C. the freehold will become veſted in ſuch deviſee on the death of the | 


Te deviſor, and he may make a good tenant to the precipe. 
As it is neceſſary, that the perſon who ſuffers a common re- 
covery ſhould have not only an eſtate of frechold in the lands, but 


alſo an eſtate in poſſeſſion, it followed that either where the lands | 


are let out on leaſes for lives, or where there was an eſtate for life 
prior to the eſtate of inheritance, that the perſons entitled to the 
inhericance were diſabled from ſuffering recoveries of them, To 
remove the difability in the firſt inſtance, it was uſual for the perſon 


who intended to ſuffer the recovery to get a conditional ſurrender | 
from the leſſee for life, in order to become ſeiſed of a freehold in 
poſſeſſion, and be thereby enabled to make a good tenant to the | 
præcipe. But this being productive of ſeveral obvious inconvent- | 


encies, it is enacted by ſtat. 4 Geo. 2. c. 20., with a retroſpect and 


(a) Pig 4. conformity to the ancient law (a), that a good tenant to the precye | 


x Burr. 115. may be made, without the ſurrender of ſuch leaſes, or the con- 


currence of the leſſees. But this ſtatute does not extend to 


eſtates for life, which are prior to the eſtate of which the 
recovery is intended to be ſuffered : ſuch eſtates muſt, therefore, 


ſtill be ſurrendered to the perſon againſt whom the writ of entry} 
is brought, this caſe being expreſsly excepted in the ſtatue | 


20 Geo. 2. c. 20. 5 2. 

The prior eſtate for life ought to be ſurrendered to the perſon 
who has the remainder or reverſion before he makes a tenant to the 
precipe ; but if the ſurrender is made after the execution of the 
deed, by which the lands are conveyed to the perſon who is to be 


Pigot, 50. 


tenant to the præcipe, it muſt then be made to him, otherwiſe it 


will be void, becauſe the perſon who is to ſuffer the recovery has 
then no feverſion in him for the ſurrender to operate upon. 
Cruiſe on 


5 "ag aſſurances of lands, and in the nature of conveyances by conſent, 


v. Froud, : 3 
3 Keb. 310. times preſumed that the tenant for life had ſurrendered his eſtat 


7 Mod. 217- although a ſurrender was not actually proved. As where the po : 
1 Ventr, 


257. ſeſſwon has accompanied a recovery for a long time (b). 80 where! 


(Warren collateral evidence has been given of a ſurrender by the tenant for 


2 Str. 1129. a 
(a) Goog. not be admitted A | | 


titie v. Duke of Chandois, 2 Burr. 106 5. 


v-Grenville, life (c). But where neither of theſe occur, ſuch a preſumption W 


Where 


Common recoveries having been long conſidered as common 


the judges have, in conſequence of particular circumſtances, ſome- 
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Where indeed, after a recovery the deeds were ſuppreſſed by Gartfide v. 

ent the tenant for life, ſo that it could not be made out whether he 9 ; 
at- had ſurrendered his eſtate for life to the tenant to the præcipe or 292. 


not, it was decreed in Chancery for the recovery, without allow- 
ing a trial at law; for where deeds are ſuppreſſed omnia præſus 
nuntur. ] | 


the In a writ of error to reverſe a common n the tenant to LOG _ 
the the precipe was made by a fine, the recovery was ſuffered, and the 1 


ne was reverſed; yet it was holden a good recovery, for there fBurif the 


the was a good tenant to the precipe at the time. one 14. 
7 vil the perſon who levied it had no eſtate of freehold in the land, then the recovery will be void, decade 
1 | in that caſe the fine paſſeth no eſtace. . Dormer v. Parkhurſt, 3 Atk. 13 5 4 Br. P. C. 405. ] 
[lt hath been ſaid by Sir M. Hale, that the cognizee of a fine 3 Keb. 597% 
re- . pariſ. would be a good tenant to the precipe in a recovery 
but ſufered the ſame day, aud the court would preſume a priority to 
ands ſupport a conveyance. : 2 
life If a fine be levied to a leſſee for years of the ſame land for the 1 Vent. 195, 
d the purpoſe of making him tenant to the precipe in a common reco- * r 
To ry, the term for years will not be merged by the fine: for in the "3% 

| rery, the term y 8 y | E 643. 
erſon third ſection of the ſtatute of Ules, 27 Hen. 8. there is a ſaving to 2 Roll. 
nder al perſons and their heirs, who ſhall be ſeiſed to any uſe, of all Rep-345e 
Id in ſuch former right, title, &c., as they had to their own uſe, in any 
ö the | manors, lands, c., whereof they ſhall be ſeiſed to any other uſe. 
Vent- Where a fine is levied for the purpoſe of making a tenant to Pig. 54. La. 
t and the precipe, it will be ſufficient, although no uſe be declared on it. 2 f 
24 | ſey, Gilb. Rep. 16. 2 Salk. 676. 11 Mod. 210, 1 Str. 17» 
nd to] A huſband ſeiſed jure uxoris may make a tenant to the precipe Criiſe on 
h the by fine without his wifc's joining him in it. | Recov. 58. 
— lt hath been heretofore thought that a good tenant to the Taylor v. 
1 precipe might be made by a feoffment with livery of ſeiſin: but A 4 

| tus doctrine hath lately been denied. : 5 Br. P. C. 247. Coup. 689. 
perſon A good tenant to the præcipe may be made by bargain and ſale Hynde's * 
to the exrolled ; and the bargainee may appear and vouch before entry, caſe, 
of the or before the bargain and ſale is enrolled, provided it be enrolled pe goed 
s to be vittin fix months, as preſcribed by the ſtatute : for although the Talb. 267. 
wile ü ichold does not paſs from the bargainor until the enrolment, yet 
ery has 5 ſoon as*that is done, the freehold is conſidered as having paſſed 


rom the bargainor at the time when the bargain and ſale was ex- 


zmmon W Kuted, by relation. | 


_ As common recoveries are much favoured by the courts of law, Lloyd v. 14. 
„ {ome-1 a bargain and ſale to make a tenant to the precipe, will not be . 

6 . deemed void on account of any trifling miſtake or inaccuracy. I Salk. 341. 
the . 3 . 10 Mod. 40. 1 Br. P. C. 379+ 
) W | 2 ' 

unt for A tenant to the præcipe may alſo be made by leaſe and releaſe z Barker v. 


10 « . : : - Keate, 
the reſervation of a pepper- corn is a ſufficient conſideration to 3 


2 Mod. 249. 


zon wil i | 
| falta uſe to ſupport a common recovery. 
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10 M1 45. In ſome cafes a common recovery may operate by eſtoppel, 


| Gods 147. 


the fine or deed to. make the tenant to the precipe is ſubſequent tothe 


Gcodrigbt 


Moor, 95. 
Brabroke's 
taſe. If a 
Kkuſband te- 
mant in tail 
ſuffers a 
rec pe to 
2 brought 


«zainit him only was tenant to the precipe, and conſequently the demandant} 
and his wite, 


where ine 


has nothing MOICTY. 


in the land; this is a good recovery to bar the entail; for though the feme was made tenant to the pre» | 
"pes yet the ſhall have no ſhare of the recompence in value, vecaulc the really loſt nothing; but the f 
whoie recompence recovered againſt the vouchee ſhall go to the huſband and his heirs, as the eſtate· uil Y 
thould have done, becauſe he only was ſeiſed of the land, and could loſe it; yet the feme ſhall loſe ber f 
Jointure or dower dy joining in the recoyery, becauſe ſhe is eſtopped to claim any thing in the land 

agalaſt her ſolemn act of record. Plow. 514. Vent. 358, Hob. 27. 2 Co. 74+ Plow- 515. 


Moor, 210. 


Owen and 
Morgan, 


Abr. 305. 


4 Leon. 93 


And. 1621. 


2 Salk. 568. with him, who was no party to the writ; nor could the recoef 


+ 2. 


lithero and 
Franklin. and feme, but both are conſidered as one perſon in law; 


\, 
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although there be no tenant to the precipe ; but this is only where 
the perſon who ſuffers the common recovery is tenant in fee, for 
the iſſue in tail cannot be bound by eſtoppel, as they do not claim 
from their immediate anceſtors, but from the firſt purchaſer, | 
ſecundum formam doni. | | | | 

The ſtatute 14 Geo. 2. c. 20. f 5. enacts, that after twenty years a 
recoyery ſhall be deemed valid, if it appears on the face of it, that 
there was a tenant to the writ, and if the perſons joining in ſuch 
recovery had a ſufficient eſtate and power to ſuffer the ſame, not- 
withſtanding the deed or deeds for making the tenant to ſuch writ 
ſhould be loſt or not appear. | 


And { 7. of the ſame ſtatute ſubſtantiates all recoveries, where 


judgment given, and the, writ of ſeiſin awarded, provided it be of 
the ſame term. | | 

Where it appeared from the return of the writ of ſeiſin, that 
ſeiſin had been delivered prior to the date of the conveyance for 
making the tenant to the præcipe, yet as all the proceedings were in 
the ſame term, the recovery was holden to be good under the 
above ſtatute of 14 Geo. 2. c. 20. { J., that act being a remedial | 
act, and therefore to be extended to all caſes of ſimilar incon- 
veniency. ] ES | 

If a manor be given to a man and a woman, and the heirs of the 
body of the man begotten on the woman, and they intermarry, | 
and then the huſband ſuffer a recovery of the whole manor; this 
is good for a moiety, becauſe the gift being made before marriage, 
they had each an undivided mojety, which they may transfer; but 
the recovery can operate but for a moiety, becauſe the huſbane | 


could recover only his intereſt in the manor, which was but 2 


If lands are given to a man and his wife, and the heirs of the 
body of the huſband, and a recovery is had againſt him only, this 
recovery will neither bar the reverſion nor the tail; for the recom- 
pence being to go in ſucceſſion, as the eſtate which the tenant loſt | 
would have done, the huſband could nor loſe all the land, becauſe : 
he was not a legal tenant to the whole, his wife being jointenant 
be good for a moiety, becauſe there are no moieties ere 7 | 

ut | 
huſband had levied a fine, and the conuſee ſuffered a recor! 
and vouched the huſband, who vouched the common vouchee; 


had been a good bar of the entail, for here the buſband c_—_— | 


Fines and Recoveries, : 
defend the eſtate- tail, which the wife was a ſtranger to, and the 
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aſſets which he recovered over is a recompence for the eſtate-tail, 


which he only had a right to without the feme, and which the law 
gives him power to diſpoſe of. 5 | 
A. being ſeiſed of a manor to him and his wife, and to the 


heirs male of the body of the huſband; A. bargained and ſold the m caſe, 


manor to a ſtranger, who ſuffered a common recovery, in which 
J. was vouched, who vouched over the common vouchee. It was 
adjudged, that although A. alone was vouched, and not his wife, 
jet that the eſtate tail was barred, for the huſband coming in 
as vouchee, the recovery barred all eſtates which were ever in 
him. Xe; | | 

"a in ejectment, upon ſpecial verdict the caſe was, A. ſeiſed 


in fee of the lands in queſtion hath ifſue B. his eldeſt ſon, C. his 


ſecond, and D. his third ſon; upon a marriage intended between 
D. his youngeſt ſon and one E., he, before marriage, covenants 
to ſtand ſeiſed to the uſe of himſelf for life, remainder to D. and 
E. and the heirs male of their two bodies, remainder to D. and 
the heirs male of his body, remainder to C. and the heirs male of 
his body, remainder to B. and the heirs male of his body, 
the remainder, to his own right heirs; A. dies, a precipe is 
brought againſt one Upton as tenant of the freehold, and after, 
before the return of the writ, D. by bargain and ſale conveys the 
land to Upton and his heirs, and the deed was enrolled after the 
return of the writ, and within the fix months: Upton vouches D. 
only without his wife, and a common recovery was ſuffered to the 
uſe of D. and his heirs ; then E. dies, and after D. dies without 
ilue male, having iſſue four daughters; and between them and C. 
in remainder was the queſtion, what was barred by this recovery. 
i It was agreed on both ſides, that here was a good tenant to the 
precipe, the bargain and ſale being made to Upton (a) before the 
return of the writ; and though the deed was not enrolled before 
the return, yet it being enrolled in due time, the freehold was in 
Upton ab initio. 2dly, That this ſettlement being made before 
marriage, when the huſband and wife took by moieties and not 
by entierties, the huſband had abſolute power over his own moiety, 
aud therefore for that the recovery was an abſolute bar, wherein this 
litfers from the caſe of Owen and Morgan, 3 Co. 5. * where they 
took by entierties. 3dly, That this recovery was no bar to the 
other moicty of E. becauſe ſhe was not party, but her eſtate- tail 
in that continued untouched, though it was urged alſo to be a bar 
tor her moiety, ſhe dying firſt, and ſo her huſband in as ſole 
tenant of the whole ab initio, and that during the covetture the 
huſband had power to make a good tenant of the whole; but 
the court held otherwiſe. 4thly, It was holden, that the eſtate- 
tal to D. and E. being determined, the remainder to D. in tail 
male general, and all the other remainders depending thereon 
vere barred abſolutely by this recovery; for D. coming in as 
rouchee, comes in, in privity and repreſentation of all the 
ltates he hath or had, and conſequently he comes in repre- 


ſentation 


Hallet Vo 
Saunders, 


2 Lev. 107» 
C | 


(a) That if 
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gains a free- 
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Judgment, it 
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enough in a 
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the voucher, 
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ſentation of the remainder to himſelf in tail male general, and 
then the recompence in value goes to that, and alſo to all the 
other remainders depending thereupon, and by conſequence, all 
are barred by the recovery. 230 45 : 
Moody v. [Where tenant in tail before marriage, conveyed his eſtate to 
Moody, the uſe of himſelf and his intended wife for their lives, with re. 
mainder to the heirs of their bodies, remainder to himſelf and his 
intended wife in fee, and afterwards ſuffered a recovery, in which 
he only was vouched ; Lord Camden held, that the recovery was 
a ſeverance of the jointure, and paſſed a moiety.} 
Yelv. 51. Tenant in tail, in conſideration of his ſon's marriage, covenanted 
Freſhwater to ſtand ſeiſed to the uſe of himſelf and his heirs till the marriage 
and Rois, ; i 86, 
Lide 2 Salk. and then to the uſe of himſelf for life, and after to the uſe of his 
619. pl. 2. ſon and his wife, and the heirs of their bodies, and ſuffered a 
Jn 4 _— common recovery with fingle voucher to this purpoſe, and then 
There ad- died without iſſue ; this recovery did not bar the remainder ex- 
zodged that peCtant on the eitate-tail, for the covenant had changed the eſtate- 
be denen in tall into a fee, and conſequently the recompence could not be in 
tail to ftand lieu of the entail, ſince the tenant to the precipe was not ſeiſed of 


ſeiſed tothe the eſtate · tail at the time of the recovery ſuffered. 

uſe of him- 

felf for life, remainder to A. in tail, is void; bec:uſe the remainder is to take effect after his death. 
And in the caſe in Saikeld the recovery waz adjudged good.] 


Oro. Eliz. A. tenant for life, remainder to B. in tail, the remainder to C. 
4 327. . f A d B © 0 * 5 Wo ſt 4 
Peck v. in fee, A. and B. join in a fine come coe, &c., to a ſtranger, who 


Channel, renders it to A. for life, remainder to B. and his heirs ; afterwards 
Moor, 634 A. and B. ſuffer a recovery with ſingle voucher to the uſe of B. 
and his heirs; this recovery did not bar the remainder in fee, 

becauſe by the render they were ſeiſed of a new eſtate, and B. was 
not either tenant in poſſeſſion, or ſeiſed in right of the entail; and 
conſequently the recompence being given in lieu of the eſtate 
recovered, the tail could not be docked, nor the remainder-man 

barred by this recovery, becauſe the tenants to the precipe were 

not ſeiſed of it at the time of the recovery ſuffered. 

Meredithy, [A. tenant for life, remainder to truſtees to preſerve con- 
1 Br. tingent remainders, remainder to the firſt and every other ſon in 
209, tail mail, remainder to the daughters in tail general, remainder to 
the heirs of his body, with remainders over. A. ſuffers a recovery 

with fingle voucher, being himſelf tenant to the writ. Adjudged 

by the Houſe of Lords, that this recovery with fingle voucher did 

| not bar the remainders over.) ä 

Bro. tit. As to the uſe of the ſingle and double voucher, it is to be 
Recovery: obſerved, that the tenant who loſes the land has, upon his youch- 
3 Co. 5. ing over, a recompence in value adjudged againſt his youchee, 
Moor, 256. which is to go in the ſame ſucceſſion as the land recovered would 
have done: now a recovery with ſingle voucher is ſufficient to bar 

an eſtate-tail where the tenant in tail is tenant to the præcipe, an 

{ciſed of the lands in tail at the time of the precipe brought againſt 

him, for the recompence in value muſt follow the deſcent of the 
land which the tenant loſes, and when that proves to be the m_ 
> l 
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tail, then the iſſue is ſuppoſed to have an equivalent for it, and 
conſequently not prejudiced by the recovery; but becauſe a ſingle 
youcher can bar only the eftate which the tenant is ſeiſed of at the time 
A the præcite brought, and not N.. right which he hath, it was 
found neceſſary to admit the uſe of a double voucher ; for ſhould 
tenant in tail diſcontinue the tail, and take back an eſtate or diſſeiſe 
the diſcontinuee, a recovery againſt him with a voucher over 
could not bar the eſtate-tail z for the recompence comes in lieu of 
the land recovered, which was the defeaſible eſtate, and conſe- 
quently the ifſue has nothing in value for the eftate-tail, without 
which he cannot be barred. | 

But if in this caſe the tenant in tail, after the diſſeiſin, had either 
by fine, or leaſe and releaſe, made a tenant to the precipe, and 
come in himſelf as vouchee, and then vouched over the common 
vouchee; this double voucher had been ſufficient to bar the tenant 
in tail and his heirs of every eſtate which he was at any time 
ſceiſed of; for when the tenant in tail comes in as vouchee, it is 
preſumed he will, and he has an opportunity to ſet up every title 
he had, to defeat the demandant ; and fince what he offered was 
not ſuſſicient to bar the demandant, the court takes it for granted, 
he had no other title than what he ſet up, and therefore will give 
him but one recompence for all. 

Thus if A. be tenant for life, the remainder to B. in tail, and a 
ſtranger diſſeiſe 4. and enfeoft B.; if a præcipe be brought againſt 
B. and a recovery ſuffered as uſual ; this ſhall not affect the eſtate- 
tail, becauſe B. had only a right to that, and was not ſeiſed of it; 
and the recompence was not given 1m lieu of the tail, becauſe the 
eſtate-tail was not in queſtion on the recovery, for B. could not 
loſe the eſtate he had not: but if in this caſe B. had made another 
tenant to the præcipe, and come in himſelf as vouchee, this would 
have barred the entail. 5 
If A. be tenant for life, remainder to B. in tail, and B. difſeiſe A. 
and ſuffer a common recovery, himſelf being tenant to the precipe ; 
this recovery with a fingle voucher, is ſufficient to bar the eſtate- 
tal in B. becauſe he was actually ſcifed of that at the time of the 
frecipe brought againſt him; for his diſſeiſin did not deveſt his own 
eſtate, but only gave him a defeaſible eſtate for life, which was 
immediately merged in his remainder z- becauſe: the eſtate for life 
v his inheritance eould not ſubſiſt together at the ſame time in 

. | | 
Thus we ſee how eſtates-tail are barred by recoveries, and the 
uſe of the ſingle and double voucher; and in this reſpect the 
operation of a recovery is correſpondent to that of a fine ; for they 
re but different ways of transferring eſtates-tail for the ſecurity of 
purchaſers; but the operation of a fine differs from a recovery in 
relpect to frangers who have reverſions or remainders erpectant on 
efater-tail ; for a jine does not bar them, unleſs they omit to make 
their claim within five years aſter their reyerfion or remainder is 
© execute ; but a recovery reaches them immediately, and at the 

e time bars the eſtate-tail and all reverſions and remainders on 
«count of this ſuppoſed and imaginary recompence. 1 
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3 Co. 6. b. 
Plow. 8. 
Maxwell's 
caſe. Cro. 
Eliz. 562. 
Poph. 100. 
Moor, 365. 
Hob. 263. 


3 Co. 58. 
2 Roll. ig 


Abr. 395. 


2 Roll. 
Abr. 395. 


Co. Lit. 
377. 2. 

2 Roll. 
Abr. 396. 
Moor, 1 56. 
Bro. tit. 
Recovery, 
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; | the r 
Moor, 1253. And as a common recovery ſuffered by tenant in tail bars af judge 
"= Eliz. reverſions and remainders expectant, ſo it avoids all charges, leaſes A 

| 4 6 * and incumbrances made by thoſe in reverſion or remainder, and rent- 
Capell's the recoveror ſhall enjoy the land free from any ſuch charge for ever; in ter 
N 8 65 as where he in remainder upon an eſtate- tail granted a rent- charge, limit, 
Moor, 154. and the tenant in tail ſuffered a recovery; it was adjudged, that quire 
4 Leon. the grantee could not diſtrain the recoveror ; for ſince the rent comr 
. was only at firſt good, becauſe of the poſſibility of the pgrantor's deter 
Hudſon v. remainder coming in poſſeſſion, when that poſſibility ceaſes by the 
oo recovery of tenant in tail, ſuch grant muſt then become void. If 
. Mod. 108. Sir T. Raym. 236. 1 Freem. 362. S. C.] J. in 
| to C. 
| Mod. 110. If there be tenant in tail, remainder for years, remainder in fee, fine 
e : and the tenant in tail ſuffer a F &þ this bars the remainder yet v 
man deviſes for years as well as the remainder in fee. eſtate 
lands to J. S. his ſon for life, the remainder to the firſt ſon of F. S. and the heirs male of the body of harre 
ſuch firſt ſon, and ſo to the other ſons, remainder to A. and B. for their lives, to ſecure the ſeveral . 
remainders before limited, J. S. ſuffered a recovery, yet the contingent remainders were not barred, nur wie 
the remainders to A. and B., becauſe the limitation to A. and B. being deſigned by the will to preſerve vouc! 
the contingent eſtates limited to the firſt and other ſons of J. S., the Chancery tranſpoſed the eſtates to was 
preſerve the intention of the will; and therefore the remainders to A. and B. were decreed to precede 
the contingent eſtate, and by that means preſerved them from the recovery, 2 Chan. Caſes, 10, 11, quen 
Green and Hayman. but t 
Cro. Elia. If a gift in tail be made reſerving rent, and the donee ſuffer a 5 4 
+ x recovery, this is no bar of the rent, but it remains a collateral 
hite v. X 0 1 FIVET 
Weſt, charge on the land diſtrainable of common right; for ſince the yn 
2 Ley. 30. tenant in tail took the land ſubject to that charge by the original nil 
Mod. 100. donation, the recoveror who claims under him can only have the "oc 
* eſtate, as he who ſuffered the recovery had it; therefore if there ag 
be a limitation of a uſe upon condition, and the ce/ui que uſe ſuffer If 
a recovery; this does not deſtroy the condition; for the eſtate of 5B 
him who ſuffered the recovery being charged with it, he could not wn 
make his purchaſer a better title than he himſelf had. we! 
Mad. 109. For the ſame reaſon, if tenant in tail grant a rent - charge, and de! 
then ſuffer a common recovery, yet the land is {till chargeable out t 
with the rent in the hands of the recoveror ; for though the ſtatute bein 
de donis render ſuch charges void as to the iſſue, where the eſtate- * 
tail deſcends according to the form of the gift; yet that ſtatute hw 
makes no ſuch proviſion for any perſon who claims the land by ar he 
another title than the gift in tail; and therefore the recoveror, . of 
who is not compriſed in the firſt donation, muſt take it ſubject to 15 
the charges which lay on it when he purchaſed it. . Rove 
Cro. Eliz. But if there be tenant for life, the remainder to J. S. in tail 1 
* and F. S. make a leaſe for years, to commence after the death of ey 
v. Lake, tenant for life, and the tenant for life ſuffer a common recovery * 
Poph. 5. and vouch J. S., this recovery does not deſtroy the leaſe for years 4 1 
but the leflee may falſify ſuch recovery, this 
Smith v. [A. deviſed a rent of 50 J. per annum, to be iſſuing out of lands, = 
Farnady> to his ſon and his heirs; and if his fon ſhould die without heirs- 1 
Carter, 52. 5 to 


Sid. 285. male of his body, then he deviſed it over; the ſon ſuffered a # 
Weeks v. covery of this rent, and died without iſſue male. Lord Chie 


Peach, 8 7 : opinion, that 
„ gn Juſtice Bridgman, and all the other judges were of opin Þ 
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the recovery was good, and the remainder well barred ; and this 
judgment was affirmed in the court of King's Bench. 

A diſtinction has, however, been adopted between a grant of a Chaplia v. 
rent-charge in tail, with a remainder over of the ſame rent-charge 2 
in fee, and a grant of a rent- charge in tail, without any ſubſequent La For 
limitation of it in fee. In the firſt caſe, the tenant in tail ac- thè prin- 


quires an eſtate in fee-ſimple in the rent-charge by. means of the ciples on 


I : hich this 
common recovery; but in the ſecond he only acquires a baſe fee, gininfion 
determinable on his deceaſe and failure of the iſſue. ] | is founded, 


ſee Mr. 
f Butler's note, Co. Lit. 298. a. n. 2. 
If baron and feme be tenants in ſpecial tail, the remainder to Hob. 259. 
J. in tail, the remainder to B. in fee, and the huſband levy a fine * L*. 27. 
to C. in fee, and then die leaving iſſue, the conuſee takes by the 
fne a qualified fee, and ſhall enjoy the land againſt the iſſue; but 
yet upon the death of the huſband, the wife is again ſeiſed of the 
eſtate-tail, becauſe ſhe being no party to the fine could not be 
barred by it, and the remainders are again reveſted : and if the 
vile ſuffer a common recovery, either with ſingle or double 
voucher, this ſhall bar the remainders in A. and B., becauſe ſhe 
was ſeiſed of the tail at the time of the recovery, and, conſe- 
quently, the recompence ſhall go to them when the tail is ſpent ; 
but this recovery does not reach the intereſt which C. took by the 
fine, becauſe the huſband had power to bar the entail by the fine, and 
tie recovery of the wife cannot transfer that which is already 
given by the fine; and therefore if the wife dies leaving iſſue, the 4 
conuſee ſhall have the land while any iſſue mheritable to the en- 
tall is in being; and when the ifſue is ſpent, the recoveror ſhall 
have the land as they in the remainder ſhould have had, if the 
recovery had not been ſuffered, "OY 
If tenant in tail be attainted of treaſon, and after ſuffer a com- 2 Roll. 
mon recovery, this ſhall not deſtroy the remainder ; for a man at- a 794. 
rinted is not capable of taking any thing, but for the benefit of tal be -. 
the king; and conſequently, the recompence in value muſt go to tainted, and 
the king, and he in remainder can have no benefit by it, and with- the _ | 
out that the remainder-man cannot be barred : beſides, recoveries fend 70. 8, 
being common conveyances, this recovery of the perſon attainted who bar- 
lems to be void, as any other conveyance of his would be, and 83 
derefore the remainder cannot be barred. 1 


a a and a præ- 
ih be brought againſt B. who vouches F. S., and he vouch over the common vouchee; this is no 


r of the remainder ; becauſe J. S. was never ſeiſed of the eftate-tail, but was always a ſtranger to the 
frſ gift; for the king's grant gave him a qualified fee, which was the eſtate he came in to defend, when 


was vouched ; and the remainder can never be barred when the tenant in tail is not concerned in the 
RVery, 2 Roll. Abr. 394. 


If a huſband, ſeiſed of land in right of his wife for life, the re- 2 Roll. 
mander to A. in tail, the remainder to B. in fee, bargain and ſell Abr. 394 
the land to J. S. againſt whom a precipe.is brought, who vouches 

zu remainder in tail, and he vouches over the common vouchee; 

isis good to bar the remainder, though not the wife, for here 
v2 a legal tenant to the precipe, and he in remainder was called 

to defend his eſtate-tail, and has recompence in value for the 


% 4 
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loſs of it, which is to go in ſucceſſion to B. when the eſtate-fail 


fails. [2M 
1 * "Wy 1 and 
2 Roll. Abr. When common recoveries were allowed to be common con- Ma 
393* 1385 veyances, the judges would no more allow a recovery than an — 
754 „ other conveyance, to deveſt the king of his intereſt in the land, of th 
Moor, 195. but preſerved his reverſion or remainder, though they ſuffered the 955 
r ber recovery to bar the eſtate-tail on which it depended ; for it were wih 
31. 7% unreaſonable to ſtrip the king of any part of his revenue upon the "op 
Tail, 41. conſideration of an imaginary recompence; but yet the eſtate- tail hav 
is barred, becauſe otherwiſe, where the reverſion or remainder was goth 
in the crown, the eſtate in the ſubject muſt be perpetuated, which En 
is againſt the policy of the law. 7 
33 H. 8. But in the reign of H. 8. there was a ſtatute made to invalidate N 
Tah Th rccoveries, even againſt the iſſue in tail, where the reverſion or nd 4 
103 be of remainder was in the crown; the intention of the act was, to per- "ry 
the gift of petuate thoſe eſtates in families which the king himſelf had given, | "MY 
1 yo ys by or, for money or other conſideration, had procured to be given to gurl 
EY” any ſubject as a premium for his ſervices to the crown; that the 8 
Perkins v. deſcendants of that ſtock might never forſake the intereſt of the the h 
g crown that had ſo liberally rewarded their anceſtor's loyalty; that en 
x BL "key where a generous emulation of their actions proved too weak 2 YH 
654-] tie to engage them openly in the ſame intereſt, they might at leaſt tv the 
ee the be prevailed on out of gratitude and prudence, not to attempt any or E 
cures A. to thing to the prejudice of the crown, from whom they muſt ac- _ 
make a gift knowledge they derived their preſent ſupport and ſplendor : but | fon E 
by deed in. this ſtatute does not preſerve all eſtates- tail where the reverſion or fran 
dented and remainder is in the crown; but thoſe only which were given (a) by "Ms 
enrolled, the the king himſelf, or (5) procured to be given for money or other the E 
remainder | . E. 
to the king Conſideration. | | | | for #1 
in fee in tail; this entail in B. cannot be docked by a common recovery, becauſe protected by the ex- | hate 
preſs words of the ſtatute. Co. Lit. 372. b. But if a reverſioner or remainder- man upon an eftate-tail | 
grant his reverſion or remainder to the king, this is no ſecurity to the iſſue in tail, becauſe the eftate- comp: 
tail was neither of the gift nor other proviſion of the king, and conſequently not within the act. 2 Co. 15, only: 
Wiſeman's caſe. Mo. 195. Yelv. 49. S. C. So, if the reverſion on an eſtate- tail deſcend to the Ne for 
king from any collateral anceſtor ; this does not bring the eſtate-tail within the protection of the aft, |] 
for the entail muſt be created by the king, and not by a ſubject, though the king be his heir; for the | and t] 
act ſpecifies only gifts made ro ſubjefs, and none can have ſubjects but the king; nor is it ſufficient | of ten 
within the act, that the king creates the eſtate- tail himſdf, but the reverſion muſt continue in the crown; lower 
for whenever he grants that over, the eſtate· tall, though originally of the gift of the king, is out of the | 
protection of the act, and ſubject to a common recovery, becauſe the ſtatute only preſerves chem where Ons, 
the reverfion is in the king. Co. Lit. 372. Donee in tail of the gift of the king, the reverſion being reverſ; 
in the crown, makes a gift in tail, the ſecond donee ſuffers a common recovery, It was reſolved by fred 
eleven judges, 13 Car. 1, that his iſſue was not within the privilege of 34 H. 8. c. 20. for his eſtate, I IPGY 
as far as it co Id, diſaffirmed the reverſion of the king, though it could not take it out of him, and bis Virtue 
ſſeſſion was injurious to the eſtate given by the king, and therefore no colour to allow it the protec- vere 1 
tion of that act. 2 Jon. 2 50-1. Eari of Ormond's caſe, the ſy] 
| i _ [W 
Raym. 288. H. 8. gave lands to Mich. Stanhope and his wife, and the heirs | that + 
358. 201. Of their bodies, in conſideration of ſervices z Mich. died, and his 1d f 
. ſon and heir petitioned the queen to grant the reverſion to ſome | own 
Barbridge. perſons in fee, to the intent that he might make a leaſe for ninetſ- leavin 
nine years by way of mortgage, and entered into a jag, vr ingly « 
to the queen, conditioned that nothing ſhould be done wh in the 
reverſion was out of the crown, prejudicial to the queen, tivanc 


according my 


s eſtate, 
and bis 


= 


nb es e 
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accordingly the queen conveyed the reverſion to the Lord Burleigh 
and Sir Walter Mildmay in fee; then the ſon made a leaſe for 
ninety-nine years, and ſuffered a recovery, and then the truſtees 
reconveyed to the queen; and it was reſolved, 1/7, That the grant 
of the queen was good: 2d!y, That during the time the reverſion 
was out of the crown, the ſon was not reſtrained from aliening 
within 34 H. 8. c. 20. and fo the recovery good to bind the iſſues; 
but a fine or recovery after the regrant of the queen would not 
have been good to bind the iſſue, as it ſeems, becauſe that act 
doth not require that the reverſion ſhould always continue in the 
ling; but it ſufficeth if it be in him at the time of the fine levied, 
or recovery ſuffered. | 3 ER 

Rich, 3. by letters patent gave ſeveral lands to the Earl of Derby, 
nd the heirs male of his body, in conſideration of great ſervices 
to the crown, &'c.z afterwards by a private act made 4 Fac. 1. 
ſeveral alterations were made in this eſtate, as that Charles, then 
Earl of Derby, ſhould hold and enjoy them for his life, and after 
his death they ſhould go to Fames his ſon and heir apparent, and 
the heirs male of his body, and ſo to the ſecond, third, c. and 
ſeventh ſon of Ear} Charles, and then to ſeveral others in tail male, 
who by the limitation of the letters patent would have ſucceeded 
to the eſtate upon failure of iſſue male of Earl Charles, with power 
for Earl Charles, and the ſons ſucceſſively, to make leaſes for lives 
or years, and jointures for wives; after Earl Charless death, his 
ſon Earl James levied a fine of theſe lands, and ſold them to a 
ſiranger 3 yet upon ſpecial verdi& in ejectment brought after his 
death by his ſon, it was reſolved by all the judges of England, in 


for that the reverſion continued in the crown, and that theſe 
tlates given by 4 Fac. 1. were no new eſtates, but all within the 
compaſs of the firſt eſtate-tail created by the letters patent, and 
only a diſtribution of the enjoyment of them, and all to the ſame 
perſons who would have been entitled under the letters patent; 
nd the power to make a leaſe was, with conformity to the power 
of tenant in tail; and that to make jointures was but in lieu of 
lower; beſides, there was a ſaving to the king, and all other per- 
lons, all ſuch rights, Sc., ſo as the prerogative of the king, by his 
ercrſion, to reſtrain the tenant in tail from barring his ifſues, was 
ſwed, and the eighth and ninth, and all other ſons inheritable by 
"irtue of the entail let in, though the firſt, c. and ſeventh only 
vere named, and the alterations were only in accidents, not in 
tle ſubſtantial parts of the limitations, and ſo within 34 H. 8. c. 20. 

[William Earl of Derby conveyed lands to truſtees, to the intent 
that they ſhould convey the ſame to Queen Elizabeth, her heirs 
ud ſucceſſors, that the Earl might accept of a grant from the 
"own of the ſame lands to him and the heirs male of his body, 
©ving the ultimate reverſion in the crown, which was accord- 
nely done. It was determined, that this eſtate-tail was not with- 
" the protection of the above ſtatutes, it being a fraudulent con- 
Wance to create a perpetuity. ] 


th: Exchequer-chamber, except three, that the fine was no bar, 


Raym. 260. 
286. 350, 
351 &C, ' 


2 Jon. 249, 
250., &c. 


Earl of 
Derby's 
caſe, or 
Murray ve 
Eyton. 


1 Wilſ. 275. 


Johnſon v. 
Ez1 of 
Derby, 
Pigot, 201. 
11 Mod. 
204. 

2 Show. o. 
The only 
mode of 
acquiring 2 
good titie do 


welle. till whereof the reverſion is fairly in the crown, is by an a& of parliament, eratiing that the 


rtevcriion 


— 


: : — — ER — — — — 
— — — ee re REID — ̃ ͤ — — — 
— — — no — — — Oo ara — — — ——— U—ñ2ẽ rt 8 = 
: - : — — eggs —— — - — — — — — _ — 6 _ — — - > 
: == — — — ere EIT: a CE CEE IITINE 5 
- Oe —— — — — — 8 —— neem 2 — —— — — — — ——— mM 
— — DS * bo < ; -_ — * . "SBI: : I — — Le — nk — — = 3 2 — 8 ——— — * 
vg {04 23 AMES PIER — . — 5 a =D — — , — i rt IT ͤ—— = = * REV EE IDS TT I for IA, KEOETTRY WT = 
If -Y * — hy 7 pry ——_ T's ay; 3 2 n 2 I ſh _ n 
r As DEI > - ra= i 12 > ets 


* 


—— — — — — —rñ0 — 
r 


rn 
_ 8 — 


07 
g 7 
p 
1 


1 
hn 
1114 
14 
EO 
i; Y 
* 9 
1 
1 "Fi 
4 "2 
: x 
h 
1 
U 


* 


240 Fines and Vecoveries. 
reverſion ſhall be deveſted out of the crown, and veſted either in the tenant in tail, or in ſome otfes 


private perſon, by which means it becomes barrable by a recevery. Cruiſe on Recov. & 2795, N. 
Strickland's Act, 30 Geo. 3. $51] ' ; 8 77. Vl. 


When men obſerved the effect of recoveries, and that they were | 
conſtrued by the judges, not only to transfer eſtates-tail, but eyen 
reverſions and remainders dependant on them, except thoſe veſted 
in the crown; they began to grow as uneaſy under this liberty, az 
they formerly were under the reſtriction of the ſtatute de donis; 
for they thought it very ſevere, that they could not carve what 
eſtate they pleaſed out of their own inheritance, without any 
other ſecurity for the reverſion they reſerved to themſelves than 
the generoſity or promiſe of the donee. Hence we find men 
themſelves endeavouring to create perpetuities, by annexing con- 

ditions of their own invention, and reſtraining their donees from 
Co. $4. alienating, under the penalties of loſing their eſtates ; but the | 
Cee, Judges had ſo long ſtruggled with perpetuities, and found them 
42. Co. fo much againſt the intereſt of the long robe, and of the whole 
Tit. 224. nation in general, as a great diſcouragement to induſtry, that they 
M. 73. conſtantly condemned all thoſe ſettlements which came before 
them, and not only reſolved that a common recovery is inſeparably 
incident to an eſtate-tail, but that it is an undeniable argument 
againſt any ſettlement, if it be found to tend to a perpetuity, and 
in ſuch caſe a recovery has been allowed to bar it. | 
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Cro. Jac. But in caſe of an executory deviſe, which is to veſt upon a con- 
Plan. 121. tingency to happen within a life in being, there a common reco- 
alm. 131. 


2 Roll. very will not bar ſuch future intereſt ; as if lands be deviſed to 4, 
Abr. 394. and his heirs, and if he die without iſſue, living B. then to B. and 


Pelland his heirs; in this caſe, if A. ſuffer a common recovery, and die | 
5 


Lev. 12. Without iſſue in the life of B., this recovery ſhall not bar the future 
vide tit. intereſt of B., for B. by the deviſe had only a poſſibility, and no pre- 


os caia ſent intereſt, and the recompence in value cannot go to thoſe who | 


in this caſe, were neither parties to the recovery, nor had any intereſt in the 
if the perſon land at the time of the recovery ſuffered z nor is there any danger 


are © of a perpetuity in this caſe, becauſe here the future intereſt of I. 
deviſeis mult veſt on a contingency which is to happen withig the compaſs 
limited, of a life in being. * oY 

come in as | 
vouchee, in a common recovery, that his poſſibility is thereby given up, and his heir barred. Vit 
Fearne's Eſſay on Contingent Remainders, third edition, 307. 
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Oro. Jac. If lands be given to J. S. and his heirs, as long as B. has iſſue } 

593˙ of his body, J. S. by recovery ſhall not bind him that made the 

gift, but that upon the death of B., without iſſue of his body, the 

lands ſhall revert to the donor, for that the donor had no interel 

in the land, for there can be no fee upon a fee; and a common 

: recovery againſt tenant in fee-ſimple ſhall never bind any collateral 
title or poſſibility, becauſe the recompence cannot go to thoſe v 

had no intereſt in the land. 1 

Palm. 135. So, if the mortgagee in fee ſuffers a recovery, this ſhall not bind 

Cro. Jac the mortgagor's right of entry upon performance of the condition; 

$93" © but in theſe caſes, if the donor or mortgagor had been parties b 


the recovery, then their right had been bound, not 3 


Uateral 


ſe who | 


ot bind 
dition; 


rties to 
ly on 


account 


Feines and Recoveries. 


zccount of the recompence; but becauſe they are eſtopped by the 


recovery to claim the land againſt the recoveror, or his heirs, when 
they were called in before the judgment to defeat his title, but 
could not do it. | 

[A deviſe was to 4. and the heirs of her body, upon condition 
and provided the intermarried with, and had iſſue male by one 
ſurnamed Sear/, and in default of both conditions to E. in the ſame 
manner, &c. A. married one whoſe ſurname was Cliff, and with 
him levied a fine, and ſuffered a recovery of the lands, in which 
ſhe and her huſband (with another party not material to the 
preſent point) were vouched. It was adjudged by the whole court, 
inter al, that if the eſtate had been to 4. and the heirs of her body 
by a Sear! begotten, provided and upon condition, if ſhe marry any 
but a Searl, that then it ſhall remain and be to J. S., and his heirs : 
2 common recovery ſuffered before marriage, would bar the eſtate- 
tail and remainders; and her ſubſequent marriage with another 
would not have avoided the recovery. 

So, lands were deviſed to ſeveral perſons ſucceſſively in tail, 
and a clauſe was inſerted by the teſtator to the effect following; 
vw, Provided always, and this deviſe is expreſsly upon this 


4 condition, that whenever it ſhall happen that the ſaid eſtates 


« ſhall deſcend or come to any of the perſons hereinbefore 
* named, that he or they do and ſhall then change their ſurname, 
* and take upon them and their heirs, the name of V. only, and 
not other wiſe. But there was no deviſe over upon breach of the 
proviſo. A. the firſt tenant in tail, two years after his coming to 
the poſſeſſion of the eſtates, ſuffered a common recovery, in which 
de was vouched; but he never took upon him the ſurname of . 
The perſon next in remainder entered for breach of the proviſo in 
4's not having changed his name. The whole court agreed, that 
if this proviſo were conſidered as a condition, it was collateral and 
luoſequent, and was therefore deſtroyed by the recovery. 
A.deviſed to his daughter an expreſs effate-zail, but afterwards 
ſad, that ſuch deviſe ſhould be void as to inheritance of heirs if the 
ſhould die without iſſue, and that in ſuch caſe the eſtate ſhould 
(eſcend to his heir male. The daughter ſuffered a recovery to the 
ule of herſelf in fee; ſuch recovery is good. | EE TR 
A perſon deviſed lands to his eldeſt ſon Thomas for life, and if 
died without iſſue living at the time of his death, then he deviſed 
the lands to another ſon and his heirs; but if Thomas had ifſue 
hing at the time of his death, then the fee ſhould remain to 
det heirs of Thomas for ever. Thomas entered upon the death of 
$ father, and ſuffered a common recovery, and afterwards died 
without iſſue, 
a contingent remainder in fee to his right heirs, and that the 
ngent remainder was deſtroyed by the recovery. 
„ where lands were deviſed to A. for life, without im- 
achment of waſte; and in caſe he ſhould have any iſſue male, 
en to ſuch iſſue male, and his heirs for ever, and if he ſhould 
* without iſſue male, then to B. and his heirs for ever. A. 
Vor. III. R entered 


2 


conti 


It was reſolved, that Thomas was tenant for life, 
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entered, ſuffered a common recovery, and died without iſſue; and exe 
it was held, that the remainders over being contingent, were an « 
barred by the recovery. - | | | pt I 
res is Lag 7. S. P. Doe v. Holm, 3 Will. 237. S. P. | Goodright v. Dynbam vide 
ght v. Billington, id. 753. S. P. | 2, that 
Wes | | 
Sir Francis North purchaſed certain lands in Ehen from Richard 5 
Allington, who was celui que trat iu tail of them, with remainders Fin 
over; and had ſuffered a common recovery: but there was no BE 
legal tenant to the precipe, the frechold being in the truſtees, who that 
were not parties to the recovery. Yet decreed that the remainders . 
expeQant on the eſtate - tail were well barrred by this recovery. 3 
Recoveries of this kind only operate on the truſt eſtate whereof char 
they are ſuffered, and the equitable remainders expeCtant thereon; ithe 
but do not affect any legal eſtate, fo that a legal remainder can- 8 
not be barred by an equitable recovery. rei ms 
Thus, Jchn Thornton being ſeiſed of the premiſes for life, with If 
remainder to his firſt ſon, Thom, in tail, remainder to his ſecond co 
ſon, James, in tail, forfeited in the rebellion in 1745. Ihe eſtate rouc 
for lite being put up for ſale by the commiſſioners, was bought by writ 
Thomas (the tenant in tail), but in the name of a truſtee. Thomas, recox 
thus having the equitable eſtate for the life of his father, and the by ec 
legal eſtate tail, ſuffered a recovery, and ſoon after died, leaving can | 
iſſue a daughter, wife to the plaintiff. Fayes, the ſecond fon, relto! 
took poſſeſſion, ſuffered a recovery, (after the death of his father ſery 
and the truſtee, in whom his eſtate veited,) and died, leaving two 
daughters, the defendants, Who were in poffeſſion. The bill was 
filed by Salvin, in right of his wife, for an account of profits, and D) 
to have the eſtate delivercd up. Upon the hearing at the Rull, 
his honour ordered the bill to be retained for a year, with liberty | 
for the plaintiff to try the validity of the recovery at law, But it [' 4 
was the opinion of the court, that Thomas's eſtate for lite being an pe 
equitable eſtate, and his eſtate- tail a legal citate, he was not enabled ann 
to ſuffer either a perfeck legal or a perfect equitable recovery, and too di 
therefore, the recovery ſuffered operated nothing. recor 
In recoveries of this kind, there muſt be an equitable tenant to | fant n 
the precipe, that is, the truſt citate muſt be conveyed to a third mes 
perſon, againſt whom the writ muſt be brought, in the tame hong 
manner as in recoveries of legal eſtates. e 18 f 
If there be a cu que truj} for life before the ceſtui que truſt in urch 
tail, ſo that in caſe the legal eſtate had been conveyed according Wouch: 
to the truſts, the tenant in tail could not bar the eſtate-tail by 3 deman 
common recovery, there, the c gj gue truſt in tail cannot bar his mm 
eltate-tail by a recovery. | 8 5 equen 
Where an eſtate- tail is conveyed or deviſcd to truſtees and . n regt 
heirs, upon truſt to pay debts, or ſuch debts. as are ſpecials 3 wehe 
after payment of ſuch debts or when ſuch debts ſhall be paid, ten | frecipe 
in truſt for A. B., or in truſt to convey ſuch parts of the eltate 33 Ik te 
{hall remain unſold to A. B.; in either of thoſe cafes A. B. 1 « com 
truſt eſtate in the ſurplus, veſted in him immediately upon te le IS ] 
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Fines and Recoveries, | 
execution of-the deed, or the death of the teſtator, and may ſuffer 
an equitable recovery of ſuch eſtate.]J 

Lands were. given to the uſe of A. in tail, remainder to B. pro- 
vided that if there be a failure of iſſue male of the body of A., 
that J. ſhall have a rent-charge out of the land; A. makes a leaſe 
of the land for 100 years, and then ſuffers a recovery; it was ad- 
judged, that this contingent rent was barred, and that J. S. ſhould 
not charge the land during the term, for this grant is ſubſequent 
to the eſtate-tail, and cannot take effect till the determination of 
that, and then, conſequently, can iſſue out of the remainders when 


243 


2 Lev. 26. 
Mod. 108. 
Benſon and 
Baron and 
Hudſon, 

3 Keb. 274. 
287. 292. 


they commence and execute; therefore, if the recovery bars the 


remainders dependant on the eſtate- tail, it muſt alſo deſtroy all 
charges which are to iſſue out of them; for when by the recovery 
it becomes impoſſible that the remainders ſhould ever execute, the 


rent-charge mult neceſſarily be loſt, which is to iſſue. out of thoſe 


temainders when executed. | | 

If tenant in tail levies an erroneous fine, and the conuſee ſuffers 
common recovery, in which the tenant in tail comes in as 
rouchee z this recovery ſhall bar the tenant in tail and his iſſue of a 
wit of error to reverſe the fine, and the recoveror may plead the 
recovery in bar of the writ of error; for, ſince the tenant in tail 
by coming in as vouchee is barred of all right or title which he 
an have to the land, the writ of error, which 1s but a means to 
rltore him to his right, muſt likewiſe be barred, ſince the reco- 
ry has left him no right to be reſtored to. | 


D) Of erroneous and void Recoveries, who may 
avoid them, and by what Method. © 


Ir is already obſerved, that a recovery ſuffered by an infant in 

perſon ſhall not bind him: but though he may avoid it, yet it 
cannot be done by an entry in pais, but by writ of error, and this 
to during his minority; for the judgment of the court being on 
record maſt be ſet aſide by an act of equal notoriety. And an in- 
fant may avoid a recovery by writ of error, as welt where he 
mes in as vouchee, as where he is tenant to the precipe ; for 
nongh ſtrictly ſpeaking the recovery is not againſt him where 
eis got tenant to the præcipe, yet for the greater ſecurity of the 
prctaſer, and to ſtrengthen the recovery by the uſe of the double 
ioncher, the perſon, who really has the right to the land in 

mand, comes in as vouchee, and then by vouching over the 


Moor, 365. 
Cro. Eliz. 
388. 
Poph. 100. 
Barton's 
caſe. 


Roll. Abr. 


7 4%. 
Lev. 142. 


Roll. Abr. 
731. 


common vouchee, has one recompence for all his titles; and con- 
*quently, if he be the perſon that really loſes the land, he ought 


n reaſon to reverſe the recovery, as well where he comes in as 

=, as where he is ſeiſed of the land, and is tenant to the 
kcihe. a ; | | 

0 tenant in tail within age comes in as vouchee by attorney in 

mon recovery, he in remainder may aſſign this for error, for 

* 18 party in (a) intereſt to the recovery; and where a man's 

| | + _ intereſt 


Roll. Ahr. 
755. 796. 
(a) But he 
muſt have 
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the me- intereſt is bound by another's act, it is but reaſonable he ſhould 
diate in- be allowed to free himſelf from the miſchief of it by taking ads 


tereſt, for 2 

where a writ vantage of any error in it. ; 

of error was brought in B. R. to reverſe a common recovery, and there was a ſcire facias iſſued again 
all the tertenants, and they made a default; though the recovery was reverſed, yet it appearing after. 
wards that the plaintiff in the writ of error had no title, there being a remainder-man before him, the 
court reverſed their former reverſal. 5 Mod. 196. [The right to bring a writ of error deſcends to the 
perſon to whom the land would have deſcended in caſe the recovery had not been ſuffered.  Henning- 
ham v. Windham, 1 Leon. 261. But it is not required of the plaintiff in error to ſet forth a complete 
title in the writ. Sheepſhanks v. Lucas, 1 Burr. 412.] | 


Wynne v. [Although nothing can be aſſigned for error which contradifts 


Wynne, : 3 | 
1 Will 42. the record, and, therefore, no incapacity in a vouchee can be 


Cruiſe on aàſſigned for error, where he appeared in perſon; yet if a vouchee 
Recov. $83. appear by attorney, an averment may be then made, either that ſuch 
_—_— vouchee died before the day on which judgment was given, or 

» 


3Burr. that he.laboured under ſome perſonal diſability which rendered 
1595. 1 Bl. him incapable of ſuffering a recovery, for this is matter collateral 
po 496. to the record, and triable by a jury.) 


6 Br. P. C. 132. Hume v. Burton, Cruiſe on Recov. Append. 


Oro. Eliz. If A. be tenant in tail, the remainder to B. and A. ſuffer an 


2, 3 Lord erroneous recovery, and the common vouchee releaſe to the te- 
Norris and 


Marquis of coveror; yet if A. die without iſſue, B. may, notwithſtanding the 


_ Wincheſter. releaſe, reverſe it by writ of error, for the common vouchee is only 


called in for form ; and as he has really no intereſt in or title to 
the land, ſo really neither does he make any recompence to the 
perſon that loſes the land ; and therefore it were unreaſonable to 
carry the notion of the imaginary recompence ſo far as to ſuppoſe 
him a real ſufferer, and thereby giving him the privilege of ſetting 
aſide a conveyance by which he is no way affected. 


2 Saund, In a writ of error to reverſe a recovery ſuffered by an infant, | 


Rats, Who appeared by guardian, the error aſſigned was in the entry of 


Heſketh his admiſſion by guardian, viz. conceſſ. eft per curiam hic quod A. J. 
and Lee, fequatur pro J. S. armig. qui infra etat. exiſtit ut guardianus predid. | 


Sid. 446. ; f . 
* J. S. whereas it was objected, that ſince the infant was tenant to 


Keb. 627, the writ, it ought to have been entered, that the guardian was 
admitted to defend for the infant; but this exception was diſal- 


lowed, becauſe the words ad ſeguend. for the infant ſignify the | 


ſame with ad defendend. for the infant; for ad ſequend. is to follow 
and attend the buſineſs and ſuit of the infant; and the guard- 


ian being aſſigned to do that, muſt likewiſe have been aſſigned 0 | 


take care of, or take upon him the defence of the infant's ſuit. 


Forteſcue [In a writ of error in the King's Bench in Ireland, the caſe was, 


1 that in a writ of error to reverſe a common recovery, the defend- 
L 


Fitzg. 114. ant pleaded that he was an infant, and prayed that the parol might 

| demur. To this the plaintiff demurred; and judgment was gwen 

that the parol ſhould demur; which judgment was aſfirmed.— 

Note, to the writ of error in this court, the defendant again 
pleaded his infancy, and prayed the parol might demur, wht 

Vas diſallowed. Non datur enim exceptio ejufdem rei cujus pun 


Pw. A 


| Fines and Retoberies. 245 
A recovery ought not to be reverſed, unleſs writs of ſeire facias Lord Pem- 
are iſſued againſt the terre-tenants and the heir; becauſe the errors 8 
in a recovery ought to be examined, until all the parties intereſted 1 
in ſupporting it, are before the court. | But the iſſu. 


| | | ; | ing of writs 
of ſcire facias to the texre-tenants is not deemed to be ex neceſſitate juris, but only diſcretionary in the 


court, Kingſton v. Herbert, 2 Show. 490. 3 Mod. 119. And per Lord Mansfield, by the efta- 
bliſhed mode of proceeding, there muſt be a ſcire facias againſt the terre=tenants, otherwiſe it is an ir- 
regularity, but no more. Hall v. Woodcock, 1 Burr. 359 


In a common recovery the writ of entry bears date 1 Martii ¶ Bartos 
Elix. ret. die lung in guartd ſeptimand quadrageſum. proxim. futur., the caſe, Forh. 
irſt day of March being that year the firſt day of Lent; the recovery El. 388. 
paſt in the uſual form that Lent ; and in a writ of error to reyerſe 
it, the error aſſigned was, that the words proxim. futur. ſhould be 
referred to quadrageſim., and then the writ of entry was not returned 
till Monday in the fourth week of Lent, 8 Eliz. which was the time 
the tenant was to appear; and conſequently, this recovery muſt 
be void, becauſe here was judgment upon a voucher, and a 
recovery in value, before the writ was returned, before which the 
court has no power to proceed ; but it was anſwered and reſolved, 
that ſince proxim. futur. were not written at large, they may be 
indifferently applied either to die /une, by ſuppoſing them to ſtand 
tor proximo futuro, or to guartd ſeptimang, by ſuppoſing them to 
ſtand for proximd futurd ; and where words abbreviated may be 
differently referred, it is but reaſonable to give them ſuch a 
rclation, as will beſt ſupport the recovery, which is but a volun- 
tary conveyance, ut res magis valeat quam pereat ; but if the wor 
had been at large proxime fiture, then they muſt neceſſarily be 
reterred to quadrageſime, and then the objection had been good, 
and the recovery for that reaſon muſt have been void. 

In error to reverſe a recovery, the errors aſſigned were, 1. That Poph. 33. 
the writ of entry was brought of an advowſon of a rectory, and 5 Co. 40. 
alſo of a rent iſſuing out of the ſame rectory, which was a bis 

titum, and therefore the writ vitious : but this was diſallowed, 

auſe the advowſon and rectory are different things; for he that 
has the advowfon has only the right of preſentation, but he that has 
tie retory has the profits of the church, out of which the rent 
ilues; and conſequently, there can be no bis petitum in this caſe, 
becauſe by the demand of the advowſon of the rectory, and of the 
rent iſſuing out of the rectory, the demandant recovers more than 
by a demand of the rectory only. Another error aſſigned, was in 
tie demand of a rent or penſion of four marks iſſuing out of the 5 Co. 47. 4 
rectory, which is too uncertain a demand, a penſion being a Porh. 23. 
different thing from a rent, and recoverable in the ſpiritual court: 

ut this too was difallowed, becauſe it is plain there is but 
one ſum of four marks demanded, and the penſion or rent muſt 

ſynonymous here, becauſe they are demanded as iſſuing out of 

© rectory 3 and therefore, the penſion cannot be in nature of an 
muty, which charges the perſon only, becauſe it is expreſsly to 
Wis out of the rectory. | | 
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Anony- [A common recovery was ſuffered, but no writ of entry was 
mous, Lit. filed; in conſequence-of which, a writ of error was brought; it 
was moyed that it might be examined, whether any writ of entry 
had been filed or not : but the court denied it, though if it ap- 
pear upon record that a writ has been filed, then they would 
_ confider, whether a new writ ſhould be filed or not; and it was 
ſaid, that if a recovery was exemplified purſuant to the ſtatute 
23 Eliz. though ſome part of it was loſt, yet it would be aided, 
By a rule of the court of C. P. made Tr. 30 Geo. 3. It is or- 
cc dered, that from and after the firſt day of 1:ichaelmas term then 
« next enſuing, in every common recovery wherein the vouchee 
or vouchees ſhall perſonally appear at the bar of that court for 
the purpoſe of ſuffering ſuch recovery, the writ of entry ſhall 
be ſued out and produced, at the time of the recording of the 
vouchec's or vouchees? appearance at bar, at the foot of the 
ic præcipe in ſuch recovery.“ ; | 
Sid. 213. In a writ of error to reverſe a common recovery, the error in- 
| aka at ſiſted on was, that the warrant of attorney of the vouchee bore 
S. >. date before the ſummoneas ad warrantizand. iſſued; yet the judg- 
Wynn and ment was affirmed, becauſe the vouchee may come in, if he wil, 
Lloyd, before the /ummoneas ad 2warrantizand. and make his attorney; and 
therefore, to ſupport the common recovery, it ſhall be preſumed the 
vouchee was preſent in court and appointed his attorney; and fo the 
dedimus for the warrant and the ſummoneas ad 2warrantizand. void. 
Barnard v. [The court of Common Pleas will not enlarge the return of a 
Woodcock, yrit of ſummons, ſo as to make a term intervene between the 
. teſte and return. ] 
Gibbons v. Stevenſon, id. 1223. . 
2 Mod. 70. In a quare impedit the plaintiff entitles himſelf to an advowſon 
3 by a recovery ſuffered by tenant in tail; in pleading which recovery 
well, he alleges two to be tenants to the precipe, but doth not ſhew how 
| they came to be ſo, or what conveyance was made to them, by 
which it may appear that they were tenants to the precipe ; and 
after ſearch of precedents as to the form of pleading common 
recoveries, the court inclined that it was not well pleaded, but 
delivered no judgment, | E 


Lloyd v. [By ſtatute 10 & 11 IF. 3. c. 14. the writ of error to avoid 1 
Vaughan, 


2 Str. 12 70 5 ; 
5 years are to be reckoned, it hath been adjudged, not from the 


time when the title accrued to the perſon ſeeking to avoid it, but 
from the time when the recovery was ſuffered. 


Cruiſe on Although none but thoſe who have an immediate intereſt in the | 


Recov. 


33 lands are allowed to bring a writ of error to reverſe a recover]; 


Bootb, 57. Yet it is permitted to ſtrangers whoſe intereſts are affected by 2 "i 


Pigot, 156. recovery to falſify it. And a recovery may be falſified by ſeveral 


3 ways: 1. By entry and ple By acti By action and plea. 
62. H 5 } Plea. 2. By action. 3. By | 
boo Is wing”. 4. By plea only. By entry and plea, when the party's entry 15 not 
be invalid- taken away by the recovery and he brings an aſſiſe, and . 
v N covery is pleaded againſt him, then he pleads matter to avoid the 


ejectment, recovery. | 


a5 in 2 Vez. 403+, and 3 Atk. 313. ſupr. B. A recover] 


recovery muſt be brought within twenty years; which twenty. | 


tha 
the 
Tec 
] 
Oy. 


mac 


def, 
miſ 
Wr1 
2 Bl. 
Quin! 


0 


[ 
mu! 
ts 
N 
hen 


Of t 


{ 
Tec 
hin 


Fines and Recoveries, 


A recovery may alſo be falſified by action and plea, when the 
entry of the party that hath right is taken away by the recovery, 
and upon a real action brought, the recovery is pleaded. in bar of 
his right. This may be falfitied by plea. IS 

By the common law, if the-tenant of the freehold had ſuffered 
2 common recovery, it operated as a good bar to all terms for 
jears derived out of the freehold; for the perſon who recovered 
the lands, was ſuppoſed to come in by a title paramount, ſo that 
he was not bound by the leaſes of the perſon againſt whom he 
recovered ; beſides, a termor for years, could not in any caſe 
talify a common recovery, 8 85 | 

By the ſtatute of Granceter, i Fdw. 1. c. 11. a remedy was 
given to the leſſee for years, by way of receipt and trial, whether 
the recovery was upon good title, or by way of colluſion z and in 
caſe it appeared that the recovery was by colluſion, then the leſſee 
for years was permitted to enjoy his term, and the execution was 
ſaid until the determination of the term. We 
The operation of this ſtatute not having been found ſufficiently 
extenſive, another act was made 21 Hen. 8. c. 15. whereby it was 
provided that a tenant for years might falſify a feigned recovery 


catute merchant, ſtaple, or elcgit, ſhould be avoided by means of 
ay feigned recovery. 8 | 

A recovery, as well as a fing may be inyalidated by the court 
of Chancery: for where it appears to have been unduly obtained, 
that court will either compel the recoveror to convey the eſtate to 
the perſon who is entitled in equity to have it, or declare the 
rccoveror to be a truſtee for ſuch perſon. | 55 


* 


, | , 
Ihe court of Common Pleas will permit an amendment of re- 
coveries, as well as of fines, where an evident miſtake has been 
made in the names or deſcriptions of the parties (a), or in the 
deſcription of the eſtates (5), or when there has been a clerical 


miſtake in the entry. of the judgment (c), or in the return of the 
vrit of ſeiſin (d). | | 


mult appear on the face of the deed to lead the uſes, that there is 
luhcient ground for an amendment, | 

Nor will it be allowed in the deſcription of the eſtates compre- 
ended in a recovery, where the recovery, as it ſtands, has lands 
of the vouchee to operate upon, | 


And in general no amendment will be allowed in a common 
recovery, unleſs there is an evident miſtake of the clerk, or ſome- 
King to amend by.] 


[See ſtat. 23 El, c. 3. G 10. and 27 El. c. 9. 6 10.] 


R 4 


ad againſt the perſon in reverſion; and that no eſtate held by 


But an amendment will not be permitted on affidavit only : it 


Booth. 77. 


6 Co. 8. b. 


Co. Lit, 
46. 2. 


Plow, $3, 


Bro. Ab. 
tit, Leaſe, 
26. Fitz. 
N. B. 198 
& 220. 
Vaugh. 127, 


Ferres v. 
Ferres, 
2.Eq. Cas 
Abr. 695. 
Stanhope v. 
Thacker, 
Pr. Ch. 43 Js 
Chapman 
v. Bacon, 
Pigot, 170, 
Thurban 
v. Pantry, * 
id. 171. 
Mayor vs 
Coulthaid, 


23]. Rep. 1230. Lord and Biſcoe, Barnes, 24. (5) Skinner v. Land, Pigot, 172. Brooke v. Bid, 
dupa, id. bid. Henzell v. Lodge, 2 Bl. Rep. 747. 3 Wil. 154. Watſon v. Cox, 2 Bl. Rep. 1065, 
% atnes, 20. 22. (4) Wilton v. Fairfax, Barnes, 23. Watſon v. Lockley, 2 WIIf. 2. N 


Acton v. 
Baldwin, 

2 Bl. ep. 
874. 

1 Wilſ. 35, 
Cruile on 
Recove 
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Fortible Entry and Detainer, 


Dalton's J common law, if a man had a right of ey] in him, he was 

13 permitted to enter with force and arms, and to detain his 
Crom. 70. poffeſſion by force, where his entry was lawful. This created 

=. WS inconvenience by arming the tenants. of the lords, and in 
[An inet: manner encouraging thoſe in miſchief, who were always too for. 
lie at com- Ward in rebellions and contentions in their neighbourhood : alſo, 
. ee it gave an opportunity to powerful men, under the pretence of 
entry, 3 feigned titles, forcibly to eject their weaker neighbours. The 


Burr. 1731. legiſlature, therefore, OY it neceſſary to interpoſe, we will ſet 
for this isan down and conſider, 


offence at | 

lav, and yt (A) The ſeveral Statutes made relating | to this 
by * Subject. | 
236. And. (B) What ſhall be a forcibly Entry and Detainer 
00 —.— within theſe Statutes. 

ment, one. (C) Of the Nature of the Poſſeſſions with reſpet to 
dene, ann Which one may be guilty of a foreible Entry or 
L Detainer. 

common e (D) What Perſons may be guilty en 

former be 


bad, and che (E) What ought to be the Form of a Record grounded 


latter good, upon theſe Statutes. 


the indi. PROD | 
run (F) Of the awarding of Reſtitution, by whom, and 
* in what Manner: And herein of the. Nature of 
Say. 225.) the Poſſeſſions, and to whom ſuch Reſtitution is | 


to be made. 


(G) What ſhall be a Bar or Stay to ſuch zoe of 
Reſtitution: And herein of ſuperſeding and ſetting 
it aide after it is executed, 
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Forcible Entry and Detainee, 


(A) The ſeveral Statutes made relating to this 
V | 


Y the 2 Ed. 3. cap. 3. called the ſtatute of Northampton, it is Plow. 86. 
provided, © that no perſons, but the king's miniſters, ſhould — 40 

« ride armed, by night or day, under pain of loſing their arms, Avia che 

« and their bodies to be impriſoned.” | ; _ formed to 


| take and 
zppraiſe the arms of ſuch as rode armed, and alſo to take and impriſon. their bodies; for which wide 


F. N. B. 249. But this was no ſufficient proviſion againſt the entering and detaining poſſeſſion by 
jorce. : 
By the 5 R. 2. cap. 8, it is provided, “ That none from thence- This ſtatute 
« forth ſhould make any entry into any Tands and tenements, but 5e mo 
46 4 $ . „ ſpeedy re- 
in caſes where entry is given by the law; and in ſuch caſes not oy, tear. 
« with ſtrong hand, nor with multitude of people, but only in a 
« peaceable and eaſy manner; and if any man from henceforth 2 | 
« ſhould do to the contrary, and thereof be duly convict, be court or 
« ſhould be puniſhed by impriſonment of his body, and thereof proceeding 
„ ranſomed at the king's will.” 2 : by way of 


- indictment 
or action, and made no proviſion at all againſt forcible detainers, 


By the 15 R. 2. cap, 2. it is enacted, «That the faid ſtatute, This fatute 
© and all others made againſt forcible entries, &c. ſhall be duly Sires no te. 
executed ; and farther, that at all times that ſuch forcible entries _— N 
eſhall be made, and complaint thereof cometh to the juſtices of are guilty of 
« peace; or to any of them, that the ſame juſtices or juſtice take * Srble 
* ſufficient power of the county, and go to the place where — 


- *the force is made; and if they find any that hold ſuch place able — 


« forcibly, after ſuch entry made, they ſhall be taken and put into 3 againft 


* the next gaol, there to abide, conviCt by the record of the fame "= 
«juſtices or juſtice, until they have made fine and ranfom to the of both a 


«king; and that all the people of the county, as well the-ſhexiff forcible en- 


* 2s others, ſhall be attendant upon the ſame juſtices, to go and fo cible de. 


« alliſt the ſame juſtices to arreſt ſuch offenders, upon pain of im- tainer, if 
* priſonment, and to make fine (a) to the king; and in the ſame — 
* manner it ſhall be done of them that make ſuch forcible entries fore the 
ein benefices or office of holy church,” _ | * — 
. o * * ” \ 2 5 * 1 
Face; neither does it give the juſtice any power to reſtore the party to his poſſeſſion, nor infli any 
penalty on the ſheriff for diſobeying the precepts of the juſtices in the execution of the ftatute. 
lle) The juſtices muſt ſet the fine, and they muſt do it before they commit the offender, though they 
may take a reaſonable time to conſider of it. But if no fine is ſet by the juſtices, the King's Bench 
ES ſet it; but, upon having che proceedings removed before them by certiorari, will quaſh the con- 
0 on. R. v. Elwell, 2 Str. 794+ 2 Ld. Raym. 1515. R. v. Layton, 1 Salk. 353. The conviction 
will be quaſhed if there be no adjudication that the perſon upon whom: the FR is itapoſed ſhall be 
9 until it is paid. R. v. Lord, Say. Rep. 176. And the fine muſt be aſſeſſed upon every offender 
ately, and not upon the offenders jointly : and the juſtice ought to eſtreat the ſine, and to ſend the 
— t into the exchequer, that from thence the ſheriff may be commanded to levy it for his majeſty's 
a Dalt. c. 44. But upon payment of the fine to the ſheriff, or upon ſureties found (by recogni- 
ce) for the payment thereof, it ſeemeth, that the juſtice may deliver the | 


& his pleaſure, Ibid. ] | 
5 the 8 H. 6, cap. g. it is enacted, ( That from hence- 
. iorth where any doth make any forcible entry in lands and 

| nn „ tenements, 


ing the party 
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..« towns, and boroughs, like power to remove ſuch entries, and 


Paortible Entry and Detainer. 
tc tenements, or other poſſeſſions, or them hold forcibly after com. 
4 plaint thereof made, within the ſame county where ſuch ent 
«1s made, to the juſtices of the peace, or to one of them by the 


« party grieved, that the juſtices or juſtice ſo warned within a 
« convenient time, ſhall cauſe, or one of them ſhall cauſe, the 


« ſaid ſtatute to be duly executed, and that at the colts of the 


« party ſo grieved.“ TE 

By the ſaid ſtatute it is further enacted, “ That though ſuch 
« perſons making ſuch entries be preſent, or elſe departed before 
© the coming of the ſaid juſtices or juſtice, notwithſtanding the 


“ ſame juſtices or juſtice, in ſome good town next to the tene- 


ments ſo entered, or in ſome other convenient place, according 
* to their diſcretion, ſhall have, and either of them fhall have au- 
« thority and power to inquire by the people of the ſame county, 
ec ag well of them that make ſuch forcivle entries in lands and te. 
«© nements, as of them which the ſame held with forces and if it 
< be found before any of them, that any doth contrary to this ſta- 


© tute, then the ſaid juſtices or juſtice ſhall cauſe to reſeize the 


« lands and tenements ſo entered and holden as aforeſaid, and 
« ſhall put the party, ſo put out, in full poſſeſſion of the ſame 
lands and tenements ſo entered or holden as before.” | 
And it is further enaCted by the ſaid ſtatute, „That when the 
* faid juſtices or juſtice make ſuch inquiries as before, they ſhall 
„make, or one of them ſhall make, their warrants and precepts 
te to be directed to the ſheriff of the ſame county, commanding 
« him, of the king's behalf, to cauſe to come before them, and 
cc every of them, ſufficient and indifferent perſons, dwelling next 


“ about the lands ſo entered as before, to inquire of ſuch entries; 


ec whereof every man which ſhall be impanelled to inquire in 
« this behalf, ſhall have land or tenement of the yearly value of 
ce forty ſhillings by the year at the leaſt, above reprizes; and that 
ce the ſheriff return iſſue upon every of them; at the day of the 
ce firſt precept returnable twenty ſhillings, and at the ſecond day 


c forty ſhillings, and at the third time an hundred ſhillings, and at 


e every day after the double; and if any ſheriff or bailiff within a 
« franchiſe, having return of the king's writ, be ſlack and make 
ce not execution duly of the ſaid precepts to him directed to mal: 


« ſuch inquiries, that he ſhall forfeit to the king twenty pounds 


« for every default, and moreover ſhall make fine and ranſom to 
« the king; and that as well the juſtices or juſtice aforeſaid, a 
t the juſtices of aſſiſes, ſhall have power to hear and determine 
« ſuch defaults of the ſaid ſheriffs and bailifs at the ſuit of the 
« king, or of the party grieved, c.“ | 

And it is further enacted by the ſaid ſtatute, „ That mayor, 
% juſtices or juſtice of the peace, ſheriffs and bailiffs of cities, 
« towns, and boroughs, having franchiſe, have in the ſaid cities 
©in other articles aforeſaid, riſing within the ſame, 48 the 
«, 2 of peace and ſheriffs in counties and countries afor 
6% have.“ > CELLS 


Put | 


} 
2 


Fortible Entry and Oetainer. 252 


om- But it is provided by the ſaid ſtatute, © That they who keep Note : this 
ntry | « their poſſeſſions with force, in any lands and tenements, whereof 2 _ 
the « they or their anceſtors, or they whoſe eſtate they have in fuch medy by 11 
un 2 lands and tenements, have continued their poſſeſſions by three file of novel 
the « years or more, be not endamaged by force of this ſtatute.” I 
the treſpaſs, to recover the treble damages, to which if the defendant pleads the matter in bar, he muſt alſo 
traverle the force; but if the matter in bar be found for the defendant, ſo that he hath good title at law, 
ſuch the defendant is excuſed from the force, for the plaintiff cannot recover in the action if he hath no right 
| bat i; the plaintiff prevails, then the force muſt be inquired of, and treble damages aſſeſſed to plain- 
fore tit; bur a perſon is puniſhed criminally for entering with force even where he has a right, though not 
the for peaceably detaining a poſſeſſion by force, eſpecially if he has holden it for three years in quiet. 
rene. F. N. B. 249. Bro. tit. Force, 5. 11.29. 17 He 7. 17. b. 
* By the 31 Eliz. cap. 11. the proviſo in the above ſtatute is 
unty, farther entorced and explained, by which it is declared and en- 
SY ed, * That no reſtitution upon any indictment of forcible 
if i * entry, Or holding with force, be made to any perſon, if the per- 
7 « ſon ſo indicted hath had the occupation, or been in quiet poſ- 
420 * ſchon for the ſpace of three whole years together next before 
1 « the day of ſuch indictment ſo found, and his eſtate therein not 
Ho «ended, which the party indifted may allege for ſtay of reſtitu- 
| « tion, and reſtitution to ſtay till that be tried, if the other will 
he deny or traverſe the ſame; and if the ſame allegation - be tried 
ſhall « againſt the ſame perſon ſo indicted, he is to pay ſuch coſts and 
<cepts „damages to the other party, as ſhall be aſſeſſed by the judges 
Ning or juttices before whom the ſame ſhall be tried; the ſame colts 
An - and damages to be recovered and levied, as is uſual for coſts 
= and damages contained in judgments upon other actions. 
. By the 21 Tac. 1. cap. 15. it is enacted, “ That ſuch judges, 
"APN “ juſtices or juſtice of the peace, as by reaſon of any act or acts 
Ko of * of parliament then in force, were authoriſed and enabled upon 
A that : inquiry, to give reſtitution of poſſeſſion unto tenants, of an 
© the g eſtate of freehold of their lands or tenements which ſhall be en- 
id day : dene upon with force, or from them with-holden by force, ſhall 
and at th. reaſon. of that act have the like and the ſame authority and 
2 5 ability from thenceforth (upon indictment of ſuch forcible en- 
"make * 8 or forcible with-holding before them duly found) to give 
e . ke reſtitution of poſſeſſion unto tenants for term of years, te- 
nds N a9 by copy of court-roll, guardians by knight-ſervice, tenants 
ſom to 5 4 elegit, itatute-merchant and ſtaple, of lands or tenements b 
aid, 3s « them ſo holden, which ſhall be entered upon by force, or holden 
. from them by forge.” x 


of the 


- 


nayors, 
Cities, 
cities, 
25, an 
as the 


ſoreſaid 
But 


—_ Forcible Entry and Detainee, 
{B) What ſhall be a forcible Entry and Detainer 
: within theſe Statutes. 21 


H.P.C. A Forcible entry muſt regularly be with a ſtrong hand, with 
18. ; > unuſual weapons, or with menace of life or limb. 


Hawk, P. C. c. 64. $25» 


Dalt. 299. If a man enters peaceably into an houſe, but turns the party out | 
But threat. of poſſeſſion by f by th frights hi 

ON hen * poſſeſſion by force, or by threats frights him out of poſſeſſion, 
his goods, this is a forcible entry. | 
or deſtroy his cattle, if he will not quit his poſſeſſion, will not make a forcible entry, Bro. tit. Du. 
reſs, 12. 16. Inſt. 257. : | 


2 Rol. If a houfe be bolted, it is forcible to break it open, but it is not 
«- <p ſo to (a) draw a latch and enter into the houſe; and if a man, 
Crom.70. a. Whoſe entry is lawful, ſhall notice the other out of the houſe and 

| . enter, the door being open or only lacht, his entry is juſtifiable. 
336, 137+ | 

ont. who ſays, that there can he no entering if the door be latched ; wide 1 Hawk, P. C. e. 64. $6, 
cont. who ſays, that ſuch an inconſiderable circumſtance as this, which commonly paſſes between neigh- 
bour and neighbour, will never bring a man within the meaning of thoſe ftatutes ; and it hath been 
Holden, that an entry into a houſe through a window, or by opening a door with a key, is not fortible, 
Lamb. 143. 2 Roll. Rep. 2. , 


2 Hawk, If one find a man out of his houſe, and farcibly with-hold him 
bh 5 c. 64. from returning to it, and ſend perſons to take peaceable poſſeſſon 
28 thereof in the party's abſence, this, by ſome opinions, fays 


Hawkins, is no forcible entry, inaſmuch as he did no violence to 
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the houſe, but only to the perſon of the other; but he himſelf is 
| of a contrary opinion, for though the force be not actuallydone upon 
q the land, nor in the very act of entry, yet ſince it is uſed with an im 
4 mediate intent to make ſuch entry, and the manner of doing it 
„ only prevents the oppoſition, it cannot be ſaid to be without force, 
. which, whether it be upon or off the land, ſeems equally within 
1 the ſtatute. 5 
9 Bridg. 175. If a man enters to diſtrain for rent in arrear with force, this i 
i 70 h. 6. a forcible entry, becauſe though he doth not claim the land 
Crom. Juſt, itſelf, yet he claims a right and title out of it, which by theſe ſta- 
2 4 tutes he is forbid to exert by force: but if a man hath right to 


lands, and rides over them with company armed to church or 
market, without expreſling any intent to claim them, this is no 
forcible entry, becauſe his ons ſhall be interpreted according 

to his intent: but if a man that has a rent be reſiſted from his 
diſtreſs by force, this is a forcible diſſeiſin of the rent, for which 
he may recover treble damages in an aſſiſe, or may fine and im- 
priſon the party; but he cannot have a writ of reſtitution; for 
though the ſtatute gives a remedy by fine and impriſonment a 
the unjuſt force that is offered to any perſon's right, yet it dot 
not give the juſtices power to reſciſe the rent, but only the lands 
and tenements themſelves; and therefore no writ of reſtituion 
can be awarded. | 45 


Fortible Entry and Detainer. 
A man may be guilty of a forcible entry in a dwelling-houſe, 
| though there be nobody in the houſe at wig oh and — 
by an entry into lands where any perſon's wife, children, or ſer- 
yants are upon the lands to preſerve the poſſeſſion ; becauſe what- 
ſoever a man does by his agents is his own act: but his cattle be- 
ing upon the ground do not preſerve his poſſeſſion, becauſe they 


uner 


reiding upon the land continues no poſſeſſion. 
If ſeveral come in company where their entry is not lawful, 


one only uſe force, it is a forcible entry in them all, becauſe __ 


come in company to do an unlawful act; and therefore, the a 
of the one is the act of them all, and he is preſumed to be only 


therefore, it 1s the force of. him only that uſed it. 


and all of them, ſaying one, enter in a peaceable manner, and that 


the inſtrument of the reſt : but otherwiſe it is, where one had a 
right of entry, for there they only come to do à lawful act, and 


2 Roll. 
Rep. Zo 
Perk. 45. 
Crom. Juſt. ' 
164. 

Dalt. 315. 
Moor , 6 56. 


are not capable of being ſubſtituted as agents; and therefore their 


Dalt. 303. 
9 Co. 67. 
112. 115. 
Fitz. tit. 
Coron. 314, 


315. Co h 


Lit. 157. 


Dalt. 301. 
Yelv. 99, 
100. Cro. 
Jac. 151. 
Sid. 97. 
414- 

H. P. C. 
149. gued - 
vide, and 
Hawk. P.C. 
c. 64. 8 32. 


| Man, If divers enter by force to the uſe of A., and A. afterwards 
le and zgrees to it, this makes it a diſſeiſin in A., but not a forcible 
ble. entry within the ſtatute, becauſe the ſtatute doth not puniſh an 
4+ $26, zrreement, but only the force and violence of an actual entry. 
n neigh- | 7 
ath been If he, who hath an eſtate in land by a defeaſible title, continues 
_ vith force in the poſſeſſion thereof, after a claim made by one who © 
had a right of entry thereto, he ſhall be adjudged to have entered 
Id him forcibly. | ; | 
(leſſon | The ſame circumſtances of violence or terror, which will make 
„ fays an entry forcible, will make a detainer forcible alſo ; from hence 
nee to it follows, that whoever keeps in the houſe an unuſual number of 
elf is people, or unuſual weapons, or threatens to do ſome bodily hurt 
e upon to the former poſſeſſor, if he dare return, ſhall be adjudged guilty 
an in0- df a forcible detainer, though no attempt be made to re-enter : 
oing it and it hath been ſaid, that he alſo ſhall come under the like con- 
t force, | Irution, who places men at a diſtance from the houſe in order 
within u allault any one who ſhall make an attempt to enter into it; 
| ad that he alſo is in like manner guilty ga 2 ſhuts his doors 
this is wanſt a juſtice of peace coming to view the force, and ob- 
je land linately refuſes to let him come in: but it is ſaid, that a man 
eſe ſta- vght not to be adjudged guilty of this offence for barely refuſing 
right to 0 go out of a houſe, and continuing therein in deſpite of another. 
zrch or lf a man holds the poſſeſſion by force, though his entry was 
8 is 10 | Paceable, the juſtices may remove him, if he had no right to en- 
cording er; but where the entry is at firſt peaceable and lawful, there, 
rom his Vlcther the juſtices may remove a forcible detainer, where it hath 
which ot been peaceably holden for three years, is a queſlion; for that 
ind im- de juſtices are not judges of the right, but of the poſſeſſion only; 
on; for if a man be gotten peaceably into his own, it ſeems he may 
ent for &fend it by force; and where the jury have found guoad the entry 
it doth Sramus, and quod the detainer b'illa vera, ſuch indictment hath 
ne — n quathed, and the reſtitution granted upon it ſet aſide, and 5 
ſtituti | 


Freſtitution awarded. 
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25% , Peaortible Entry and Detainer. 


Dalt. 315. If two are in poſſeſſion of a houſe, and the one enters by one 


title, and the other by another, he that hath right ſhall be ſup- be 
paſed to be in the poſſeſſion; but the juſtices have nothing to do at 
to intermeddle, becauſe there is no appearance of any force in "th 
either; and therefore, either party that thinks himſelf injured Ie 
mult apply himſelf to an action at law to be redreſſed. Ms :: 
m. 


(C) Of the Nature of the Poſſeſſions, with reſpect to 05 
which one may be guilty of a forcible Entry and 
Detainer. 


Sid. 101. ONE may be guilty of this offence by a force done to eccleſi. 


Keb. 238. aſtical poſſeſſions, as churches, vicarage houſes, c. as much 
Cro. Jac. 41. as if the ſame were done to any temporal inheritance. 
Cro. Gare Alſo, an indictment of forcible detainer lies againſt one, whether 
201. 4 oO 


. he be tertenant or ſtranger, who ſliall forcibly diſturb any in the 
tices cannot Enjoyment of an incorporeal inheritance, as rent, tithes, (a) com- 
award reſti- mon, or an office. | +> oor 
tution for | 5 | 
theſe becauſe no man can be put out of poſſeſſion of them but at his own election. (a) Quære, Whether 
ſuch indictment will lie for a common or office, and vide Hawk. P. C. c. 64. § 31., who ſays, that 
he can find no good authority that ſuch indictment will lie; and note, that a man cannot be convicted 


upon view, by force of the 15 R. 2. c. 2. of a forcible detainer of any incorporeal inheritance, . becauſe 
he cannot be ſaid to have made a precedent forcible entry. 


Mod. 3. No one can come within the danger of theſe ſtatutes by 1 


_ 79 violence offered to another, in reſpect of a way, or ſuch like eale- 
faid to be ment, which is no poſſeſſion. il 
general rule, that one may 4 indicted for entering into any inheritance, for which a writ of entry will 
It. Hawk. P. C. c. 64. 831. Cro. Car. 201. 


(D) What Perſons may be guilty thereof. 


Cro. Jac. 18. A Man who breaks open the doors of his own dwelling-houſe, or 


„ _ : of a caſtle, which is his own inheritance, but forcibly detained. 
but Serjeant from him by one who claims the bare cuſtody of it, cannot be 
8 guilty of a forcible entry or detainer within the ſtatutes. 

Makes a f 
guerre, whether a man's entering forcibly into the land in the poſſeſſion of his owa leſſee at will, be tha 
within theſe ſtatutes. Hawk. P. C. c. 64. § 32. | 


; £ or { 

Latch. 224+ A jointenant or tenant in common may offend againſt the pur- Pm 
N port of theſe ſtatutes, either by forcibly ejecting or forcibly hold- tt. 
* 64. 8 33. ing out his companion ; for though the entry of ſuch a tenant be p 
Dalt. 315, lawful per my & per tout, ſo that he cannot in any caſe be punt "ag 
3 in an action of treſpaſs at the common law; yet the lawfulnels 0 © 
Hardw. 274. his entry no way excuſes the violence, or leſſens the injury done XA 
to his companion, and conſequently an indictment of forcible ba, 

entry into z moiety of a manor, Ec. is good. 7. 

Oo. 69. er cannot by indicted for . into the king's poſſeſſion A 
10 Cc 112- by force, for that he cannot be diſſeiſed. Y | 1 is 


An 


ue 4 # 


Forcible Entry and Detainer: 


An infant at the age of eighteen, and ſome ſay fourteen, or a 
feme covert, by their own acts, may be guilty of a forcible entry, 
and they may be fined for the ſame; but it is doubted, whether 


the infant may be impriſoned, becauſe his infancy is an excuſe by 


rcaſon of his indiſeretion; and he ſhall not be ſubject to corporal 


- puniſhment by force of the general words of any ſtatute, wherein 


he is not expreſsly named; but it is clearly agreed, that the com- 
mand of an infant or feme covert to enter is void, and therefore 
the perſon entering 1s only puniſhable. . 


() What ought to be the Form of a Record 
grounded upon theſe Statutes. 


THESE ſtatutes ſeem to require, that in the indictment the 

entry muſt be laid manu forti, or cum multitudine gentium, and 
that without theſe the ſtatute 1s not purſued 3 but ſome have 
holden that equivalent words will be ſufficient, eſpecially if the 
inlictment concludes contra farmam ffatuti, and that theſe words 
n the ſtatute are put in ex abundantt cauteld but it is not ſuf- 
ficient to ſay only, he entered vi & armzs, fince that is the com- 


mon allegation in every treſpaſs. - Collins. Noy, 155. Vent. 265. 


It is ſuſſicient in the caption of ſuch an indictment to ſay, that 
it was taken before A. B. and C. D. juſticiariis ad pacem domini regis 
cnſervandam affignatis, without ſhewing, that they had authority 
to hear and determine felonies and treſpatles, for the ſtatute 
cables all juſtices of the peace, as ſuch, to take ſuch indict- 
ments, | 


An indictment of forcible entry into a (a) tenement, (which 


my ſignify any thing whatſoever (5) wherein a man may have an 


tate of freehold,) or into a houſe (c) or tenement, or into two 
holes of meadow or (4) paſture, or into a rood (e) or half a rood 
0 land, or into (F) certain lands belonging to ſuch a houſe, or 
ao uch a houſe, without ſhewing in what (g) town it lies, or 
ato a (%) tenement with the appurtenances called Truepenny in D. 
5 not good, for the place mult be deſcribed with convenient cer- 
any, for otherwiſe the defendant will neither know the ſpecial 
charge to which. he is to make his defence, neither will the juſtices 
er ſheriff know how to reſtore the injured party to his poſſeſſion. 


Pm. 277, (4) 2 Roll. Abr. 8 1. pl. 4. (e) Bulſt. 201. (J) 2 Leon. 186. 3 Leon. 
. Fr. Ext. 23. (g) 2 Leon. 186. (5) 2 Roll. Abr. So. pl. 7. 9 


But it hath been reſolved, that an indictment for a forcible 


airy in domum manſionalem ſiue meſſuagium, c. is good, for theſe 
ae words equipollent. | 


255 
Bridg. 173. 
Cromp. Juſt. 


2. 
Dalt. 300. 


Style, 13%. 
2 Bulſt. 2 58. 
2 Roll. 
Rep. 46. 

2 Roll. 
Abr. Lo. 
Mod. 30, 

8 Is Cro. 
Eliz. 461. 
Warner v. 
2 Keb. 133. 


Palm. 277. 
Cro. Jac, 


633- 


(a) Dal. x 

2 Roll. 25 
Rep. 46. 

2 Roll. 
Abr. 30. 

pl. 8. 

2 Leon. ic 2. 
(5) Co. Lit. 

6. a. 

(c) 2 Roll. 
Abr. 80. 

pl- 4, 5. 

Roll. Rep. 

334. Cro. 
ac. 642. 
101. Bro. , 


Cro. Jac, 


633. 
Palm. 277. 6 
An indict- 4 


dent for an entry into a cloſe, called Serjeant Hern's Cloſe, &e. without adding the number of acres, is 


on * 


Allo, ſuch indictment may be void as to ſuch part thereof only 
$18 uncertain, and good for fo much as is certain; therefore an 
: Ro indictment 


4) tor here is "as much certainty as is required in ejectment. Cro. Eliz. 458. 2 Roll. Abr. 80. 


2 Leon. 186. 
3 Leon. 102. 
Hawk. P. C. 


c. 64. 837. 


"ou * * * * 1 8 „ 22 Ty 

Fung * * A * © ry 7 9 8 
Mas nh we ad aha . * . 55 * * 

I — * * 9 * D Th - 7 

bak” 2 
A Th RNS? A . * 
N + WES @ 
- 


hs. 
* 


\ g 


_— Fortible Entry and Detainee, 
indictment for a forcible entry into a houfe and certain atres cf 
land thereto. belonging may. be quaſhed as to the land, and ſtand 
good as to the houſe. | | 5 

2 Keb. 495. An indictment on the 5 N. a. c. N er 1 5 N. 2. x6 needs not 

Sy ſhew who had the freehold at the time of the force, becauſe theſe 

25. 3* ſtatutes equally puniſh all force of this kind, without any way 
regarding what eſtate the party had on whom it was made: yet it 

1 ſeems that ſuch indictment ought to ſhew, that ſuch entry was 

; made on the poſſeſhon of ſome perſon who had ſome eſtate in the 
tenements, either as of freehold or as leflee for years, Qc. for 
otherwiſe it doth not appear that ſuch entry was made injutiouſly 
to any one. 5 N | 

2 Keb. 495. But it is ſaid, that an indictment on 8 H. 6. c. g. muſt ſhew, 
ror 200. that the place was the freehold of the party grieved at the time of 

: 3 the force, and therefore that it is not ſufficient to ſay, that the 

Latch. 109. defendant entered into ſuch a houſe exiftens liberum tenementun 


FJ. S. without ſaying adtunc exiftens liberum tenementum FJ. S., for | 


otherwiſe it may be intended, that it was his freehold at the time 
of the indictment only. 


(e) As where It is therefore a general rule, that an indictment cannot war- 


it is ſaid | 1 HS. < 
CWEETY * rant a reſtitution, unleſs it ſind that the party was ſeiſed at the 


fendant dif. time; but yet ſuch ſeiſin (a) is ſufficiently ſhewn by a neceſſary 
fiſed F. S. implication. | 

which could | ; 

not be unleſs F. S. had been ſeiſed; and it hath been holden, that the werds oNſefficnatus pro termine 
vitæ, though not ſtrictly proper in ſuch indictment, are ſufficient z neither is it neceſſary to 
ew in particular what eſtate the party had. Palm. 426. Sid. 104. Yelv. 28. Cro. ſac. 633. 
Bulſt. 177. Vent. 306. 


2 Roll. An indictment on the 8 H. 6. c. 9. for entering and forcibly ex- 
Abr. ber pelling my farmer, and diſſeiſing me, is good, without ſhewing 
n but What eſtate he had; for the forcible diſſeiſin to me being the 
in this caſe main point of the indictment, it is ſufficient to ſet it forth in 
ten that ſubſtance. h 

the farmer was ouſted, would have been an incurable fault. Velv. 165. 


Vent. 306. Alſo an indictment on 21 Fac. 1. cap. 15. muſt ſhew, that the 
Os party injured was poſſeſſed of ſuch an eſtate as will bring him 
4 Keb * within that ſtatute; and therefore it is not ſufficient for it to ſhew 
Salk. 260. in general, that he was poſſeſſed, or that he was poſſeſſed of a 
pe — — certain term, without adding, for years; for in the firſt caſe it 

: may be intended, that he was tenant at will, and in the ſecond, 


that he was poſſeſſed for term of life; in neither of which eaſes i 


he within the ſtatute : but it ſaid to be ſufficient, to ſet forth 2 


poſſeſſion within the ſtatute in the reciting part of an indictment, 
as thus, quod cum J. S. was poſſeſſed for a certain term of year, 
Rey. [Ina late caſe in which the court of K. B. quaſhed an indict- 
bang 1g ment, becauſe it did not appear, what eſtate the perſon expelled 
142. had in the premiſes; they ſaid, that it was abſolutely neceffar 
chat this ſhould appear, otherwiſe it will be uncertain, whether 25 


one of the ſtatutes relative to forcible entries does . 
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Forcible Entry and Detainer. 2867 


eſtate from which the expulſion was. The 5 R. 2. c. 7. the 


15 R. 2. c. 2. and the 8 H. 6. c. g. extend only to freehold eſtates; 
and the 21 Ja. 1. c. 15. extends only to eſtates holden by tenants 
for years, tenants by copy of court roll, and tenants by legit, 
ſtatute merchant, and ſtatute ftaple.J— 0 

A repugnancy in ſetting forth the offence in an indictment on Poph. 205. 
theſe ſtatutes is an incurable fault; as where it is alleged, that the 3 67. 
defendants paciſice intraverunt, & F. S. adtunc & ibidem vi & armis 428. = 
diſciſtrunt, or that the party was poſſeſſed of a term for years, or 472. _ 
of a copyhold eſtate, and that the defendants diſſeiſed him, or N 
that the defendants diſſeiſed J. S. of land, then and yet being his * 
f:eehold ; for it implies that he always continued in poſſeſſion; and 
if ſo it is impoſſible he could be diſſeiſed at all; but ſome ſay, that 2 Roll. » | 
this may be reconciled, by intending that he re-entered after the Nes. 311. 


5 8 þ | 1 Show. 272. 
diſſeiſin, and before the indictment; but it ſeems clear, that if the ay ir gland 


words adbuc extra tenet be added, ſuch a repugnancy cannot be Sid. 102. 


helped by any intendment, and that no reſtitution can be awarded 
on ſuch indictment, whether theſe words be added, or not, becauſe 
the party grieved appears by the indictment to have had the free- 
hold at the time it was ſo found. | 3 

A conviction on 15 R. 2. c. 2. of a forcible detainer on view, 2 Roll. 
cannot be good, unleſs it ſhew, that the defendant was alſo guilty Abr. e. 
of a forcible entry ; for it ſeems plain from the expreſs words of jr 55 
that ſtatute, that the juſtices have no juriſdiction by it over a 196, 197. 
forcible detainer, where there has not been a forcible entry; but 99. Jac. 
it ſeems that ſuch forcible entry is ſufficiently ſet forth in the com-  * 
plaint recited in the conviction; and it ſeems a reaſonable opinion, 915: | 
that an indictment on 8 H. 6. c. 9. ſetting forth an entry and wars cl 
forcible detainer is good, without thewing whether the entry was 
forcible or peaceable, for the words of the ſtatute are, where any 
dib make forcible entry in lands, &c. or them hold forcibly ; but it 
mult ſet forth an entry, for otherwiſe it appears not, but that the : 
party hath been always in poſſeſſion, in which caſe he may law- | 
fully detain it by force. . 
The time and place of the diſſeiſin are ſufficiently ſet forth in an Oro. Jae. 41. 
indictment, alleging, that the defendant tali die intrauit, &c. & 3 ; 5 8 
iplum A. B. manu forts diſſeiſtvit, without adding the words adtunc © © 3" 
O :5:dem ; for the entry and diſſeiſin being both of the ſame nature, 
and the one plainly tending to the other, it is a natural intend- 
ment that they both happened together. | 

It has been reſolved, that a difſeifin is ſufficiently ſet forth, by Noy, 125: 
alleging, that the defendant entered, c. into ſuch a tenement, Moe, ag 
and diſſeiſed the party, without adding either the words illicitèꝰ or 186. 


7 * * N ; 186. Noy, 
putt or inde, for the word difſeiſevit implies as much 756 N 5 
* + * 0 : ; ; 1 e con · 
ee = Ne the præterperſect tenſe, acce/Fmus & widimus, inſtead of the preſent tenſe, it ſhall be 
Stra. 
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; 258 |  Forcible Entry and Detainer, 


(F) Of the awarding of Reſtitution, 4 whom, and 

in what Manner: And herein of the Nature of 

the Poſſeffions, and to whom ſach Reſtitution is 
to be made. RE, Mes 


be. 5 8 HE tame juftice or juſtices, before whom an indictment of 
WE J forcible entry or detainer ſhall be found, may award reſtitu- 
175 tion, but no other juſtices, but thoſe before whom the inqueſt was 


Kel. 204. found, can award reſtitution, unleſs the indictment be removed 
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N * N. by certiorari into the King's Bench, and they by the plenitude of 
i „ their power can reſtore, becauſe that is ſuppoſed to be implied by 
. pl. 8. the ſtatute; for that whenever an inferior juriſdiction is ereQted, 

! 7 pow” 5 the ſuperior juriſdiction muſt have authority to put it in execution. 

WT 


DG de —— 9 


Jud 314. 90, if an indiftment be found before the juſtices of the yoo at 


Hi amb. Juſt. their quarter-ſeſſions, they have authority to award a writ of reſtitu- 

m 360, 16': tion, becauſe the ſtatute having given power to the juſtices or 

[+ Keb. S8. Juſtice to reſeiſe, it may as well be done by them in court as out 

Wi Sid. 156. of it; but the juſtices of oyer and fer miner or general gaol-delivery, 

i 0 „ wy though they may enquire of foreible entries, and fine the parties, 

44 a execute yet they cannot award a writ of reſtitution, „„ 

1 the ſame in perſon, or may make their precept to the ſheriff to do it. Dyer, 187. Hawk. P. C. 152, oft 

It Lamb. Juſt. The ſheriff, if need be, may raiſe the poſe comitatus to aſſiſt him as 

* 157" pc in the execution of the writ of reſtitution ; therefore if he return, 4 

I c. 64. &5z, that he could not make reſtitution by reaſon of reſiſtance, he ſhall 

1 e amerced. | / 
Lamb. Juſt. Reſtitution ought only to be awarded for the poſſeſſion of tene- ; 


133- Co. ments viſible and corporeal ; for a man, who has right to ſuch as 
Lit. 323- | 


15 [ 
No 

» j 
„ 

1 
41 


6 
2 


— -£ .. 
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Lamb. 153, Reſtitution ſhall only be awarded to him who is found by the 
754 Dal. indictment to have been put out of abus poſſeſſion, and conſe- 


e quently it ſhall not be awarded to one who was only ſeiſed in 
ak Bl. C. law ; as to an heir on whom a ſtranger abateth upon t e death ot 


conviction is the ſame ground it followeth, that it fhall not be granted to an 
quaſhed, heir upon an indictment finding a forcible entry made upon hu 
reſtitution anceſtor + | 

muſt be 4 : | 

awarded, though the party's title is expired fince the convition, Stra. 474. ——If the indictment is 
removed by certiorari, B. R. may award a reftitution, diſcretibnally ; and will do it, unleſs 

plead very ſoon, and take notice of trial within term. Ca. temp. Hardw. 174. 


Forcible Entry and Detainer; 259 


(G) What ſhall be a Bar or Stay to ſuch Award of 


Reſtitution : And herein of ſuperſeding and ſetting 
it aſide after it is executed. 


J* appears by the proviſo in the ſtatute of 8 H. 6. c. 9. and alſo Hawk. P. c. 
by the 31 E/iz. cap. 11. that any one indicted upon theſe © 64. 5 $3. 
ſtatutes may allege quiet poſſeſhon for three whole years to ſtay ques 
the award of reſtitution z in the conſtruction whereof, ſaith cited are 
Serjeant Hawkins, it hath been holden, that ſuch poſſeſſion muſt a „ 
have continued without interruption during three whole years next 1. "x 4 
before the indictment; and therefore that he, who, having been 139. 
in poſſeſſion of land for three years or more, is forcibly ouſted, and Co 452 
then reſtored by force of the ſtatute of 8 H. 6. c. g. cannot juſtify - 2 18. 
2 forcible detainer till he hath been in poſſeſſion again for three Bro. tt. 
years after ſuch reſtitution; and alſo for the ſame reaſon it hath ” wes Leno 
been ſaid, that he, who under a defeaſible title hath been never ſo 12 256. 
long in poſſeſſion of land to which another hath a right of entry, 
cannot juſtify ſuch a detainer at any time within three years after 
a claim made by him who hath ſuch right, and the ſubſequent con- 
tinuance in poſſeſſion amounted to a new entry. . 
Alſo it is ſaid, that the three years poſſeſſion muſt be of a lawful Dalt. e. 79. 
eſtate, and therefore that a difſeiſor can in no caſe juſtify a 23 pn A 
forcible entry or detainer againſt the difſeiſee having a right of Crom. 91. 
entry, as it ſeems that he may-againſt a ſtranger, or even againſt = 
the difſeiſee, having by his laches loſt his right of entry. Caoh die rfor 
may juſtify againſt a ſtranger, or even agaiaſ{t the diſſeiſſee, if his right of entry is taken away. Hawk. 
P.C.c.b4. § 54» | ; 
Wherever ſuch poſſeſſion is pleaded in bar of a reſtitution either Keb. 532. 
in the King's Bench, or before juſtices of the peace, no reſtitution n 
ought to be awarded till the truth of the plea be tried, and ſuch e. 64. 5356. 
plea need not ſhew under what title, or of what eſtate ſuch poſ- Sid. 148. 
{fon was, becauſe not the title, but the poſſeſſion only is 2 | 
material. | | Vent. 265. 
if one, who has been three years in poſſeſſion, be afterwards Hawk. P. C. 
buſted, and the ſame day re-enter with force, and be alſo indicted % $ 57+ 
on the ſame day; yet it ſeems, that by the plain meaning and 
reaſon of the ſtatute, he can no more bar the reſtitution of the 
patty forcibly entered upon, than if he had been indicted on 
mother day, though the words of the ſtatute are, that there fall 
it no reſtitution, &c, if the perſon indicted have been in quiet poſſeſſion 
for three years next before the day of the inditment found, for the im- 
port hereof ſeems to be no more than if it had ſaid, for three 


farr next before the indictment. | 

The juſtices muſt not award reſtitution in the defendant's All. 28, 59. 
wſence,- and without calling him to anſwer for himſelf ; for it is F***- P 4 
implied by natural juſtice, in the conſtruction of all laws, that no Savil, 68. 


one ought to ſuffer any Prejudice, without having an opportunity. pl. 141. 
vo defend himſelf, | 
$3 8 


7 


260 


Keb. 243. 


427. 


571. 


34. Cro. 
Eliz. 915. 
Yelv. 32. 
Mo. 677. 


pl. 021. 
Keb. 93 


Savil, 68. 


pl. 141. 
H. P. C- 


140. Cro. 


Eliz. 1. 


Noy, 119. 
Velv. 99. 
Cro. Jac. 


148. 


Raym. 85. 
Keb. 343. 


808. 


2 Keb. cog. 
H. P. C. 


pl. 34+ 


2 Keb. 571. 
Savil. 68. 


pl. 141. 


Cro. Eliz. 
41. Hawk. 
P. 8 64. 


4 66. 


Sid. 97. 99. 


Forcible Entry and Detainer. 
If the defendant tender a traverſe of the force, (which muſt be 
in writing) no reſtitution ought to be till ſuch traverſe be tried, 


in order to which the juſtice, before whom the indictment is found, 
ought to award a venire for a jury; but if ſuch jury find ſo much 


of the indictment to be true as will warrant a reſtitution, it will 
| be ſufficient, though they find the other part of it to be falſe. 


The ſame juſtices, who have awarded a reſtitution on an indi. 
ment of forcible entry, &c., or any two or one of them, may 


afterwards ſuperſede ſuch reitirution upon an inſuſficiency in the 
- indiftment appearing unto them; but no other juſtices or court 


whatſoever have ſuch power, except the court of King's Bench 
but a certiorari from thence wholly cloſes the hands of the juſtices 
of peace, and avoids any reſtitution which is executed after its 
zefie, but does not bring the juſtices into a contempt without 
notice. | | ; 

Alſo the court of King's Bench has ſuch a diſcretionary power over 
theſe matters, from an equitable conſtruction of the ſtatutes, that 
if a reſtitution ſhall appear to have been illegally awarded or 
executed, the ſaid court may ſet it aſide, and grant a re-reltitution 
to the defendant ; as where the indictment on which rhe juſtices 
proceeded is quaſhed for inſufficiency, or where it appears that 
the juſtices of peace were irregular in their proceedings, as by 
refuſing to try a traverſe of force, Sc. or where the defendant 
traverſes the force and gets a verdict in the King's Bench; but 
the defendant cannot get ſuch verdict if the force be pardoned by 
a general ſtatute-pardon before the trial, becauſe the offence ap- 


pearing to the court to be diſcharged, it can no longer be pro- 


ceeded upon, though the defendant would wave the benefit of the 
pardon. . 


Neither can a defendant in any cafe whatſoever ex rigore juris 


demand a reſtitution, either upon the quaſhing of the indictment, 


or a verdict found for him on a traverſe thereof, &'. for the power 4 
of granting a reſtitution is veſted in the King's Bench only by an 


equitable conſtruction of the general words of the ſtatates, and is 


not expreſsly given by thoſe ſtatutes, and is never made uſe of b 
that court, but when, upon conſideration of the whole circum- Bf 
ſtances of the caſe, the defendant {hall appear to have ſome right 
to the tenements, the poſſeſſion whereof he loſt by the reſtitution 


granted to the proſecutor. 


The court of B. R. hath been ſe favourable to one, who upon þ 
his traverſe of an indictment upon theſe ſtatutes being found for 1 
him, hath appeared to have been unjuſtly put out of his poſſeſſion, I 
that they have awarded him a re-reſtitution, notwithſtanding it 3 


hath been ſhewn to the court, that ſince the reſtitution d 
upon the indictment, a ſtranger hath recovered the poſſeſſion o 
the ſame land in the lord's court. 


(a) 
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Foreſtalling. 


A) What it is at Common Law, and how puniſhed. 


(B) What it is by Statute, and how reſtrained and 
puniſhed, | | 


VL” YT K 1 a” 


(A) What it is at Common Law, and how puniſhed. 


LL unlawful endeavours to enhance the price of any com- 
A modity, practices ſo prejudicial to trade and commerce, and 
njurious to the publick in general, come under the notion of fore- 
ſtalling, which includes engrofling, regrating, and all other offences 
of the like nature. It is puniſhable by fine and impriſonment, 
anſwerable to the heineuſneſs of the offence, upon an indictment 
at common law. | | 

Offences of this kind are thoſe of ſpreading falſe rumours, 
buying things in a market before the accuſtomed hour, or buying 
and ſelling again the ſame thing in the ſame market, and other 
luch like devices. : 

Alfo, if a perſon (a) within the realm buys any merchandize in 
groſs, and ſells the ſame again in groſs, it is an offence of this 
nature, for hereby the price is enhanced, becauſe, paſſing through 
ſeveral hands, each will endeavour to make his profit of it. 


£ 


3 Inſt. 105, 
43 All, 38. 
Bro. Indi. 
ment, 40. 


Crom. 80. 
Hawk. P. C. 
Co 80. 8 1. 


3 Inſt, 196. 
riale's P. C. 
1 52. 

(a) But any 
merchant, 
whether he 


be a ſubject or a foreigner, bringing victuals, or any other merchandiſe, intq the realm, may ſell the 


lame in groſs. z Inſt. 196. Hale's P. C. 152. 


So, the bare engroſſing of a whole commodity with an intent 
to ſell it at an unreaſonable price, is an offence indictable at the 
common law; for if ſuch practices were allowed, a rich man 
might engroſs into his hands a whole commodity, and then fell it 
at what price he ſhould think fit. ET 

Alſo, even the buying of corn in the ſheaf is an offence at com- 
mon law, becauſe it tends to enhance, which ſhews how jealous 
the law is of all practices of this kind. 


9 3 


Cra. Car. 
231. 

Hawk. P. C. 
c. 80. Y3. 


3 Inſt. 197. 
Hale's P. C. 
152. 
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262 :  Foreftalling. 
(B) What it is by Statute, and how reſtrained and 
puniſhed. 
TH ſtatutes relating hereunto, are 23 E. 3. cap. 6. 6 Rich. 2. 
cap. 10. II Rich. 2. cap. 7. 1 H. 4. cap. 17. 14 H. 6. cap. 6. 
25 H. 8. cap. 2. 2& 3 E. G. cap. 15. 3& 48.6. cap. 21. 5 6E. 6. 
cap. 14. 5 liz. cap. 5 and 12. 13 Eliz. cap. 25. 21 Fac. 1. cap. 22. 
and V. & M. . 1. cap. 12. 31 Geo. 2. cap. 40. | 
(a) On this But the principal ſtatutes are: /, the 5 & 6 E. cap. 14. by 
ee 5 which it is enacted, „ that whoſoever ſhall buys or cauſe to be 
an, © bought, any merchandize, victual, or any other thing whatſo- 


that an in- © ever (a) coming by land or by water toward any market or fair 
ditment, (“ to be ſold in the ſame, or coming toward any city, port, haven, 


charging the : | 
3 « creek or road of this realm, or Wales, from any parts beyond 


with meet- „the ſea to be ſold, or make any bargain, contract or promiſe, 
Ing J s. ( for the having or buying the ſame, or any part thereof ſo com- 


at ſuch a , - 0 . 
place near ing as aforeſaid, before the ſame ſhall be in the market, fair, 


B., and « city or port, c. ready to be fold, or ſhall make any motion by 
there bvyins ce word, letter, meſſage, or otherwiſe, to any perſon or perſons, 


f bim cer- 6 
— — « for the enhancing of the price or dearer ſelling of any thing 


which de & abovementioned, or elſe diſſuade, move or ſtir any one coming 
rag "he © to the market, or fair, to abſtain or forbear to bring or conyey 


marker of © any of the things above rehearſed, to any market, fair, city or 

4 * * « port, Sc. to be ſold, ſhall be deemed a foreſtaller.“ | 
cient, 

without alleging expreſsly, that the goods were coming to the market to be ſold. Roll. Rep. 421. 


(5) That the 


And by the ſaid ſtatute, 5 2. it is enacted, © that whoſoever 
buying of (cc X 


x6 gp Fl ſhall by any means regrate, obtain, or get in his hands or poſ- 
an intent to © ſelſon, in any fair or market, any (5) corn, wine, fiſh, butter, 
make ſtarch © cheeſe, candles, tallow, ſheep, lambs, calves, ſwine, pigs, geeſe, 
EA md." i capons, hens, chickens, pigeons, conies, or other dead (c) victual 


then to ſell mr MF 2 | 
it, is not © whatſoever that ſhall be brought to any fair or market to be 


within the (“ fold, and do ſell the ſame again in any fair or market holden in 
Karte, be- (c the ſame place, or within four miles thereof, ſhall be taken for 


cauſe it is 0 
not bought ** a regrator. | 


to be fold again in the tame nature in which it was bought, but to be firſt altered by a trade or ſcience, 
and then ſold again. Bridg. $, 6. Hawk. P. C. c. 80. 818. Nor for the {ame reaſon does the 
buying of corn in order to make meal of it ſeem to be within the ſtatute. Moor, 595+ pl- $10- Cro. 
Car. 231. cort. Owen, 135. Nor the buying of barley with an intent to make malt of it. Cre. Car. 
231. Z Inſt. 196. cont, Owen, 135. But this laſt is excepted by an expreſs proviſo, $7: in the ſta · 
tue. But the buying of corn, and turning it into malt in another's houſe, being ſo large à quan- 
tity that it could not be malted in the buyer's own houſe, is not within the benefit of this exception. 
Owen, 135. (e) It hath been holden, that buying ſalt is a victual within this Ratute, as being necel- 
ſary for the food and health of man, and ſeaſoning and making whole ſome other victuals. 3 Inſt. 195. 
Hale's P. C. 152. Crq. Car. 231. But neither apples, cherries, nor other fuch like N 
within the intent of the ſtatute. 3 Inf 195. Hale's P. C. 152, Cro. Car. 231. Owen, 135. v0 
Jac. 214 Nor hops. Cro. Car. 231.——Nor malt. 3 Ini. 196. Hale's P. C. 152+ c,. Oweny 
135+ Roll. Rep. 12. 


(d) That an 
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1 And it is further enacted by the ſaid ſtatute, g 3, © that _ 3 
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Forkeiture. 263 


« ing, or promiſe of taking, other than by (a) demiſe, grant or charges the 
« leaſe of land, or tithe of any corn, growing in the fields, or any 4cfeadant 
« other corn or grain, butter, cheeſe, fiſh, or other dead victuals bought ſo e 
« whatſoever, within the realm of England, to the intent to ſell much corn, 
« the ſame again, ſhall be reputed unlawful engrofler.” "= LO 
the words are, ſpall engroſs or get into bis bands by buying, &c., and thereforg myſt he preciſely purſyed. 
2 Leon. 39+ (a) That there is no neceſſity in an information or inqictment to ſay chat the defendant 
did not come by it by a demiſe of land, &c.; but that the def.ndant, if he have any (ugh inatter to allege 
in his defence, may give it in evidence. Jon. 157. 


And it is further enacted by the ſaid ſtatute, 5 4, 5, and 6, (5) And 
« that whoever ſhal] offend in any of the things before recited, — ag 
« and be thereof duly convicted, ſhall for the firſt offence ſuffer for engro. 
e impriſonment for twa months, and forfeit the value of the ing corn, 
«goods ſo by him bought or had; and for the ſecond offence me 
« ſhall ſuffer impriſonment for one half year, and forfeit the (5) Kadte, is 
« double value of the goods, &c, and for the third offence ſhall good, which 
« be ſet on the pillory, and forfeit all his goods, and be commit- eth nat 

. . 3 8 | expreſsly 

« ted to priſon during the king's pleaſure, | ſhew the 
quantity of the thing engroſſed ; and on this foundation it was adjudged, that an information for en- 
grofling corn, the quantity whereof was expreſſed by the word cumn/us, was inſufficient." 2 Bulſt. 317. 
Cro. Car. 3$1. But it is ſaid, that an indictment for engrofling magnam quantitatem frumenti is 
ſufficient. 6 Mod. 32. The ſtat. 12 Geo. 3. 6+ 71 repeals 3 & 4 Kd. 6. 56 6Ed. 6. 1 Pb. & M. 
5 liz. 15 C. 2. and part of 5 Ann. and all acts enforcing them. 


| 
; 


Forfeiture, 


ORFEITURE is a word aften made uſe of in the law, and in Co. Lit, 

civil caſes is uſyally applied to alienations and giſpofitions 59. * 
made by thoſe who have hut a particular eſtate or intereſt in lands 
or tenements, to the prejudice of thoſe in remainder or reyerſion ; 
alſo, the omiſſion or at of a duty which the party binds him» 
{elf to perform, or to the performance of which be is enjoined by 
the law, is upon the breach or negle& thereof called 3 
that is, the advantages accruing from the performance of the 
ting are by his amiſlon gefeated and detarmined. —@— 

In this ſenſe of the word the principal matters relating to for- * See this 
feiture are conſidered under the rites Aft: for Life, Copyhold, Con- biegt fully 
tions, Obligatins, and tide Offices: and therefore in this place we in gegn. 

conſider it only as it relates to crimes and offenges, for Which tions on che 
the party is puniſhed in his eſtate and poſterity . fre 


2 - fe eiture for 
gb Treaſon, In high treaſon, the forfeiture accrues to a (of whomſoever the land is holden) 


* 


| lane delictum tenentis, an this though the blood of the heir is ſaved, for the offence is purged by that; 
in felony, ſaving the blood preſerves the 'deſcent de the heit, begauſe the lord is entitled by eſcheat 


Feier defettum ſanguinis, Foſtety 223. 
e Fat 8 (6) Fo 
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264. TE, Forfeiture, 


(a) For what Capt an Offender ſhall forfeit his 


Lands at Common Law. 5 
(B) For what Crimes his Goods and Chattels. 
(C) For what Crimes by Statute. 
(D) To what Time the Forfeiture ſhall have Relation, 


| (E) What is to be done with the Offender's Goods 
before Conviction. | | 


C) Where the Wife ſhall loſe her Dower. 
() How far the Blood of the Offender is corrupted, 


1 


(A) For what Crimes an Offender ſhall forfeit his 


Lands at Common Law. 


Co. Lit. $. BY the common law, all lands of inheritance whereof the 

3 Inſt. 19. offender is ſeiſed in his own right, and alſo all rights of entry 
to lands in the hands of a wrong-doer, are forfeited to the king on 
an attainder of high treaſon, although the lands are holden of 
another; for there is an exception in the oath of fealty, which 
ſaves the tenant's allegiance to the king; ſo that if he forfeits his 
allegiance, even the lands holden of another lord are forfeited to 
the king, for the lord himſelf cannot give out lands but upon that 
condition. | ER | 

* Inſt. 19. Alſo, upon an attainder of petit treaſon or felony, all lands of 
inheritance whereof the offender is ſeiſed in his own right, as alſo 
all rights of entry on lands in the hands of a wrong-doer, are for- 
feited to the lord of whom they are immediately holden ; for this 
by the feudal law was deemed a breach of the tenant's oath of 
fealty in the higheſt manner, his body with which he had engaged 
to ſerve the lord being forfeited to the king, and thereby his blood 
corrupted, ſo that no perſon could repreſent him; and conſe- 
quently, dying without heir, the lord is in by eſcheat. 

Stamf. P.C. But the lord cannot enter into the lands holden of him upon 


; | eti | 5 | till 
k. n eſcheat for petit treaſon or felony without a ſpecial grant, t 


P. C. c. 49. it appear by due proceſs, that the king hath had his prerogative of 


I 3- the year, day and waſte, | 

2 Infl. 36, And as to this; fince the ſtatute of prerogativa regis, it ſeems to 
37... 124. have been generally holden, that the king has a right, not only to 
& vide 8 waſte the lands of inheritance, which a perſon attainted of felony 
2 Hawk. held immediately of any other lord, but alſo to hold them over for 
P. C. , a year and day; and by ſome he had always this right, but accord. 
n | N | | wing 
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| J orteiture. . | | 26 Ly 
ing to others he had anciently a right only to the waſte, and the 


year and day was given him in lieu of it. : | 
As to lands whereof a perſon attainted of high treaſon (a) dies Co. Lit. 2, 

ſeiled of an eftate in fee, they are actually veſted in the king 2 58. 
ithout any office, becauſe they cannot deſcend, the blood being 3 


; (a) But by 
chrrupted, and the freehold ſhall not be in abeyance. the common 
ü 8 3 law ſuch 
lack were not. veſted in the actual poſſeſſion of the king during the life of the offender. 3 Co. 10. 
Nat 


. P. C. 191. Pro. Coron. 208. 210. Leon. 21. Co. Lit. 2. | 


|: is ſaid, that the inheritance of things not lying in tenure, as z In. 19. 
of rent-charge, rent- ſeck, commons, c. are forfeited to the king 21 
RIS: 22 IS ge 2 Hawk. 
am actainder of high treaſon 3 and that the profits of them are p. C. c. 49. 
ao forfeited to him by an attainder of felony during the life of 54. 
the offender, and that the inheritance ſhall be extinguiſhed by his 
death; for it cannot eſcheat, becauſe it lies not in tenure ; neither 
can it deſcend, becauſe the blood is corrupted. 


It ſeems agreed, that no (6) right of action to lands of inherit- (5) 3 Co. 
ance could ever be forfeited 3 neither could (c) a right of entry —_ 
into lands whereof there was a tenant by title, nor an (d) uſe, N 


| (c)3Inkt.rg. 
except where land had been (e) fraudulently conveyed with an 3 Co. 2, 3. 


intent to avoid a forfeiture z nor could a (4) condition be forfeited (d)3Inft.19, 


before 33 H. 8. c. 20. neither could land in (g) tail be forfeited Ns 7 


after the making of Weſtm. 2. 13 Ed. 1. c. 1. any longer than for (F) 3 Inf. 
the life of the tenant in tail, till 26 H. 8. c. 13. 25 


19. Stamof. P. C. 187. Plow. 554. 
Captain John Gordon, Foſt. 95. 


* 


ö ) 3 Inſt. 
Dyer, 289. pl. 55. Co. Lit. 130. 392. 391. The caſe 


The profits of lands, whereof one attainted of felony is ſeiſed of 3 Inſt. 22 
m ellate of inheritance in his wife's right, or of an eſtate for life F itz. Aſſiſe, 


only in his own right, are forfeited to the king, and nothing ſhall eas 
70 to the lord. | 4 Aff pl. 4 
All cuſtomary eſtates of inheritance are forfeited by an attainder Bulſ. 13. 


of treaſon or felony, unleſs there be ſome particular cuſtom to the * Brown. 
contrary, as in Gavelkind, becauſe the perſon is civiliter mortuus 74 0 5 
eltate, or to have any property in any thing; and therefore if a ** 184. 
perion be ſeiſed in fee of a copyhold, and be attainted of treaſon _ 263. 
or telony, the copyhold 1s in the lord without any preſentment of 2 Keb. 451. 
tic homage, becauſe it is againſt the nature of a court-baron to * Cs. 
nquire of criminal matters or offences againſt the king; and ſuch To. c og 
homage is at the will of the lord, and often influenced by. him: $5% __ 
but if a copyholder be convicted of felony, and preſented by the 3 925 
homage, by /pecial cuſtom the eſtate may be forfeited to the lord; _ 
but this is only by the ſpecial cuſtom, ſince the eopyholder is not 

dülabled by the conviction to hold the eſtate, as he is, if he was 

tainted; and therefore ſince it is by the ciſlom only that ſuch for- 

cure accrues, it muſt be in the manner which the cuſtom has 

ſettled it, which is, by preſentment of the homage. But if a copy- 

old is granted for life, and by another copy the reverſion is 


vanted to another, habend. after the death of the firſt copyholder, 


or 
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by the attainder, and therefore is diſabled to have or hold any Godb. 267. . 
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_ Forfeiture, 2867 


bnd according to the preſent, forfeits his goods and chattels, but not his lands, for the king hath loft a 
ſubject; and therefore the party is puniſhable, though in a more gentle manner than when there is à ſe- 
date and deliberate revenge. 5 Co. 110.— That a perſon convicted of beteſy forfeited neither lands nor 


goods, becauſe the proceedings againit him were only pro ſalute anime. Doct. and Stud. 1. 2. ©. 29+ 


Haie's P. C. To 


2. Upon the coroner's inqueſt taken on (a) view of a dead body, 
and finding him guilty either as principal or as acceffary (5) before 
the fact, and that he fled for the ſame, whereby he forfeits his 


goods abſolutely, and the iffues of his lands, till he be acquitted 
or pardoned, | | | 


Staundf. 
Dri 33 3. 
Hale's P. C. 
271. 
Keilw. 68. 
b. Dyer, 
239. pl 


« pl. 36. 
co. 110. (a) And that in ſuch caſes where the coroner cannot have the yiew of the body, the king 


ſhall entitle himſelf to the goods and chartels upon a 
found acceſlary after, for the indictment is fo far void. Staundf. P. C. 184. 


3. Upon a jury's finding that the defendant fled at the ſame 
time that they acquit him of an indictment of capital felony, or, 
as ſome ſay, of larceny, before juſtices of cyer, c., but ſuch a 
finding cauſes no forfeiture of the iſſue of the land, becauſe by 
the acquittal the land is diſcharged ; neither will it have any effect 


35 to the goods, if the indictment were inſufficient, or if the flight 


be diſproved on a traverſe, which, as all agree, may be taken to 
be any ſuch finding, except that by a coroner's-inqueſt, and as (c) 
ſome ſay, even to that, as well in reſpect of the flight, as of the 
particulars of the goods. | | 5 | 

4. The goods of perſons outlawed are forfeited to the king ; for 
the retiring from the inquiries of juſtice is holden ſo criminal in 
the eye of the law, that it is puniſhed with the loſs of goods ſo 
long as the outlawry ſtands in force. So, (4) if a perſon. make 
default till the award of an exigent, either upon an appeal or in- 
dictment of a capital felony, he forfeits his goods, unlefs he was 
pardoned before the exigent was awarded; and it is (e) holden, 
that the law is the ſame as to ſuch a default upon an indictment 
of petit larceny, and that wherever goods are ſo forfeited” they 
are not ſayed by an acquittal at the trial; (/) but by a reverſal of 
the award of the exigent they are ſaved, whether ſuch reverſal be 
for an error either in fact or in law, as for the impriſonment of 
the defendant at the time when the exigent was awarded, or for a 
delect in the indictment, appeal or proceſs. 


fl. 11. Cro. Eliz. 4. 72. (e) Hale's P. C. 2723. (/) 5 Co. 110, 111. 43 E. 3. 17. 
71. Co. Lit. 2 59. Cro. Jac. 464. Staundf, Prerog. 47. 


5. If a man be le de fe, or if a felon be killed in the robbery, 
or by reſiſting in order to eſcape, he forfeits his goods and chartels ; 
for when a man thus forſakes life, all his goods and chattels are 
derelict; and therefore the king ſhall have them as the maintainer 


of publick juſtice. | 3 Inſt. 56. 227. 
6. If a felon waives, that is, leaves any goods in his flight from 
thoſe who either purſue him, or are apprehended by him ſo to do, 
torfeits them, whether they be his own goods, or goods ſtolen 
him; and at common law, if the owner did not purſue and 
peal the felon, he loſt the goods for ever; but by the (g) 21 H. 8. 
4 : | x cap. 


preſentment. 5 Co. 109. (6) Szcis, if he be 


Keilw, 68. 


5 Co. 110. 


Hale's . C. 
271. 
Staundf. 
184. 


(c) For this 


8. Finch. 
352 5 Roll. 
Abr. 793. 
41 Aſſ. 

pl. 13. 

22 Aſſ. 
Hale's P. C. 


5 Co. 109. 

Fitz. Coron. 

289. 312. 

Staundf. 

P. C. 184. 
Plow. 260. 


5 Co. 109. 
3 Inft. 134. 
Cro. Elia. 


694. 

(g) But for 
this vide 

2 Hawk. 
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nos | Forfeiture. 

P.C. c.23- cap 11, for encouraging the proſecution of felons it is provided; 
853. AY that if the party come in as evidence on the indictment, and at- 
= market taint the felon, he ſhall have a writ of reſtitution. 


overt does not ſo far alter the property of the goods, but that upon a proſecution by the perſon from 
whom they were ſtolen, he ſhall have them again. Tit. Fairs and Markets, $5 


5 Co. 19. And here we may obſerve a difference between goods waived, 

* 3 ſtrays and the like, and goods forteited for felony or flight; for, as 

caſe, it has been obſerved, goods forfeited for telony are not in the king 
without an office found of ſuch felony or flight, becauſe the pro- 
perty cannot alter without matter of record; but goods waived are 
in the king without office, becauſe there the property is in no 
body; and therefore by publick agreement are put out of the finder, 
in whom they were by the ſtate of nature, and are veſted in the 
king as a recompence for his trouble and charge in the exe- 
cution of juſtice. ; 


(C) For what Crimes by Statute. 


Y the 26 H. 8. cap. 13. it is enacted, * That every offender and 
offenders, being hereaiter lawfully convicted of any manner 
* of high treaſons by preſentment, confeſſion, verdict or proceſs 
« of outlawry, according to the due courſe and cuſtom of the com- 
« mon laws of this realm, ſhall loſe and forfeit to the king, his 
« heirs and ſucceſſors, all ſuch lands, tenements and heredita« 
« ments, as any ſuch offender or offenders ſhall have of any eſtate 
« of inheritance in uſe or poſſeſſion, by any right, title, or means, 
& within the realm of Hugland, or elſewhere within any of the 
« king's dominions, at the time of any ſuch treaſon committed, 
« or at any time after, ſaving to every perſon and perſons, their 
« heirg and ſucceſſors, other than the offenders in any treaſons, 
„e their heirs and ſucceſſors, and ſuch perſon and perſons as claim 
&« to any their uſes, all ſuch rights, titles, intereſts, poſſeſhons, 
4 leaſes, rents, offices and other profits, as they ſhall have at the 
« day of committing ſuch treaſons, or at any time before, in 28 
« large and ample manner, as if this act had never been had nor 
« made.“ | 


And wy the 33 H. 8. cap. 20. it is enacted, That if any perſon 


« or perſons ſhall be attainted of high treaſon, by the courſe of the 


*« common law or ſtatutes of this realm, in every ſuch caſe every 
« ſuch attainder by the common law ſhall be of as good ſtrength, 
« value, force, and effect, as if it had been done by authority of 
4 parliament; and that the king, his heirs and ſucceſſors, ſhal! 
© have as much benefit and advantage by ſuch attainder, as well 
« of uſes, rights, entries, conditions, as poſſeſhons, reverſions, 
« remainders, and all other things, as if it had been done and 
« declared by authority of parliament; and ſhall be deemed and 
& adjudged in actual and real poſſeſſion of the lands, tenements, 
« hereditaments, uſes, goods, chattels, and all other things of the 


= offenders ſo attainted, which his highneſs ought Ronny 4-4 
| ** | 
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« have; and which they, being ſo attainted, ought or might law- 
« fully loſe or forfeit, if the attainder had been done by authority 
« of parliament, without any office or inquiſition to be found of 
« the ſame z any law, ſtatute or uſe of the realm to the contrary 
« thereof in any wiſe notwithſtanding. 8 


« Saving to all and every perſon and perſons, and bodies po- For the | 


« litick, and their heirs, aſſigns and ſucceſſors, and every of them, treaſons in 
« (other than ſuch perſon and perſons as hereafter ſhall be at- 
« tainted of high treaſon, and their heirs and aſſigns, and every the papal 

« of them, and all and every other perſon and perſons claiming py ag es 
« by them or any of them, or to their uſes, or to the uſes of any and 18 Eliz. 
« of them, after the ſaid treaſons committed) all ſuch right, title, .. 1. touch- 
« uſe, poſſeſſion, entry, reverſions, remainders, intereſts, con- 18 WEE 


« ditions, fees, offices, rents, annuities, commons, leaſes, and all 


5 Eliz..C. 1. 
concerning 


no forfeĩt- 
ure of lands 
« other commodities, profits and hereditaments whatſoever they ſpall be but 
« or any of them ſhould, might, or ought to have had, if this act CY _ 
« had never been had or made“. | 


| offender. 
And wide 7 Ann. c. 21. and 17 Geo. 2. c. 29. For the treaſons in $& 9g W. 3. c. 25. and 15 & 


15 Geo. 2. c. 28. the lands are forfeited.— The blood is not corrupted for either. Foſter, 223. 


In the conſtruction of theſe ſtatutes the following opinions have 
been holden. 


1. That neither of theſe ſtatutes are repealed by 1 Ma. Sg. 1. Staundf. 
ca). 1, which enacts, © That no pains of death, penalty or for- * Ne 
« feiture, ſhall enſue to any offender, for the doing any treaſon, des wg 
petit treaſon, or miſpriſion of treaſon, other than ſuch as be 2 Hawk. 
within the ſtatute of 25 E. 3. ft. 5. c. 2. ordained and provided;” ** O 452+ 
for the words, other than ſuch, &c. have been conſtrued not to ex- 
tend to the pains, &c. mentioned in the beginning of the ſen- 
tence, but to the offences mentioned in the end of it. 

2. That eſtates in tail are forfeited by force of theſe words in Staundf. 
26 H. 8. c. 13. of any efate of inheritance, which muſt be void, if — 1 
they do not include eſtates in tail: (a) alſo lands given to a man 372. b. 
and his wife and the heirs of their two bodies, are as much for- (a) Dyer, 


feited by his attainder, as lands given to him and the heirs of his r 
body +, | | » + If A. en- 
tals his eſtate in Scotland on himſelf for life, remainder to B. his eldeſt ſon, and the heirs male of his 
body, remainder to the heirs male of 4.'s own body, with ſubſequent limitations, and the reverſion to 
tie heirs and aſſigns whatſoever of A. with prohibitive, irritant and reſolutive clauſes ; and A. dies, 
leaving B., and another ſon, C. B. is aitainted of high treaſon ; the eſtate is forfeited to the crown 
during his lite, and the continuance of ſuch ifſue male of his body as would have been inheritable to the 


lad eſtate tail zie, and alſo for ſuch eſtate and intereſt as veſts in him by the limitation to the heirs 
#hatfoever of A. after the ſubſtitutions dete: mined; and after the death of B., and failure of his iffiie * 


male, C. hall ſucceed, by virtue of the ſubſtitution to the heirs male of the body of A. Foſter, 95.— 
It the eſtate is limited to A. and the heirs male of his body, without any previous limitation to his ſon 
E., and H. on his father's death becomes entitled as heir of his body, and is attainted of high treaſon, 


ſie whole entail is forfeited by his attainder, as long as there are heirs male of the body of A. 
oſter, 102. : | 


3. That neither a right to (b) a writ of error to reverſe an er- (5) 3 Co. 

FLcOUS common recovery, (c) nor a mere right of action to lands 2.3. agreed 
- hands of a ſtranger as of a diſcontinuee, or of the heir of quis of Win- 

le difleifor, are forfeited by either of theſe ſtatutes; (d) but rights chetter's 


if entry are as much forfeited as lands in poſſeſſion ; yet the king ſhall = = 
| | wor 7 
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Moor, 125. (e) not be adjudged in poſſeſſion, by virtue of ſuch a right, wih 


Hob. 340. 


ores out an office, and a ſcire facias or ſeiſure on ſuch office ; for the 


389. Cro. words, the king fball be deemed in poſſeſſion without office, &c. ſhall | 


5 428. have this conſtruction, that he ſhall be in poſſeſſion without office, 
7 Co. 13. 
Lit. Rep. 


() 3 Oo. a, without office, and a ſcire faciat or ſeiſure thereon. 


Hob. 340» 7 Co. 13. 4 Co. 58. a. (d) 3 Co. 2, 3- 20. (e) 3 Co. 11.8. 4 Co. 58. 4. Leon. 21. 


0 Co. 9 5 As 
Cro, Car. 


and New- 


man's cafe, is forfeited 3 for it could not be diſcontinued, becauſe the reverſion 
& wid continued always in the crown; and though it be put in abeyance 


Plow. 552. by the feoffment, as to any benefit which the feoffor could have 
claimed from it; yet ſince it is not turned to a right of action, 


but would have till continued in him for the benefit of the heir, 
if there had been no attainder, it ſhall likewiſe continue in him 


for the benefit of the crown. 


Hob. 334» 
Palm. 351. 


within the meaning of the ſtatute, therefore a right in the party 


himſelf is not ; for-the forfeiture of ſuch naked rights might not : | 


only be of dangerous conſequence in unſettling poſſeſſions, 


but might alſo be prejudicial to ſtrangers, whom the ſtatute, by = F 
3 


expreſs ſaving, plainly intends to favour; but a forfeiture o 


offender's right to his own lands can prejudice none but himſelf 
and his heirs. | 


(a) In En- A 
glefield's agreed, that a power of revoking the uſes of a ſettlement may be 
caſe, 7 Co. o 


12, 13. forfeited by force thereof, if the execution of it require nothing 2 
but what may be as well performed by any other perſon, as by the 
party himſelf by whom it was reſerved; as the tender of a ring, 
4Leon.15s. &c. (5) Neither doth the mention of ſuch conſiderations, and in- 
Palm. 43g. ducements for the reſerving ſuch a power in the preamble of it, 


Poph. 18. 
And. 293 
Moor, 303- 


Roll. Rep. as are inſeparable from the perſon, alter the caſe, if nothing of 


(4) Engle. this kind be inferted in the proviſo itſelf, by which it 3s reſerved; 3 
field's caſe but (c) if ſuch proviſo require any thing of this kind, it prevents | 


aGudged in the forfeiture 3 as if it be worded thus, that if the party ſhould be 


and the minded to alter and revoke the uſes, and ſignify his mind in s 
books cited writing under his hand and ſeal, or (d) if it only require, that tbe 


ed 2 revocation be under his hand and ſeal, without 2222 any thin 8 


law, 2 Keb. about his changing his mind; or as (e) ſome ſay, if it only requne 
566. 763. the tender of a ring by the party, ip/o adtun# derlarunte his intent, 


22 g | 
Lev. 279- Oc. * | 


Lane, 44+ Rol. Rep. 742. (e) Asia the Duke of Norfolk.'s caſe, where there was this proviſo, dt. 


in the ſame manner as he ſhould have been on an office found at 
100. 8. P. common law); but at common law, if a difleifee had been attaint- 
ed of high treaſon, the king ſhould not have been in poſſeſſion 


4. If tenant in tail of the gift of the crown makes a feoffment I 
427. Stone in fee, and then is attainted of high treaſon, the right of the entail i 


5. That if one attainted of high treaſon is ſeiſed of a defeaſible 
1 eſtate-tail, and hath alſo a right to an ancient entail, which is diſ- 
Rep. 305. continued, he forfeits both; for the firſt is within the expreſs 
words of 26 H. 8. c. 13. and the other within thoſe of 33 4.8. 
c. 20. and it doth not follow, that becauſe naked rights to lands in 
the hands of a diſcontinuee, or of the heir of a diſſeiſor, are not 


6. In the conſtruction of the ſtatute of 33 H. 8. c. 20. it is (a) | 
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Forfeiture, 271 
1:ke ſhould de minded to alter and revols: the uſes, and-ſignify his mind in writing under hie hand and 
ell that then, &c, and it was 25 0 adjudged, that the power of revocation was not forfeitable, be- 
czuſe it depended on the duke's ſignifying his mind in writing under his proper hand and ſeal, which 
none but himſelf could do. 7 Co. 13. cited and grand, Lee: 279. 2Keb.566..763..773- 3 laſt. 19. 
% Mod. 16. 38. Lev. 279. Mains caſe. (e) Vide - 429. Latch. 2 5, 26. 70. 102. Jon. 135+ 
Vent. 129. Mod. 40.—* A. who is tenant for life, with power to make leaſes for three lives, of 
twenty-one years, makes a leaſe to truſtees for ninety-nine years, if he ſo long live, for payment of his 
Abts; and appoints them his attornies, to make leaſes purſuant to the power; A. is outlawed ſor high 
treaſon 3 the truſtees ſhall not make the leaſes to the nominees of the crown. Bunb. 92. 


„. That neither an (a) annuity granted pro conſilio impendendo, (a) Plow. 
J nor an office granted for life, and requiring {kill and conſi- 0 oe | 
ence, are forfeitable by theſe ſtatutes ; but ſuch office in fee may 379. & vide 
be forfeited without the aid of them, becauſe the grantor in giving tit. Office 
m eſtate defcendable to all the heirs of the grantee, however 7 Meers. 
waliked, appears not to have been induced to make his grant 
tom the conſideration of the peculiar merit of the perſons who 
re to execute the office. 

By an act of parliament made 13 Car. 2, it was enacted, 2 Lev. 169. 
that all the manors, meſſuages, lands, tenements, e and rever- — and 
ſuns, remainders, rights, intereſte, hereditaments, leaſes, chattels real, 2 eg 
ond other things of what nature foever, that Sir John Danvers, or any 2 Mod. 150. 
«ter to bis uſe, or in truft for him, had the 25th of March 1646, or OED T0: 
i ony time after, ſhould be forfeited to the king: and it was adjudged, Vent. 299. 
that by force of theſe words, all intereſts of what nature ſoever, an Pollex. 181. 
clate-tail was forfeited, | | 5-120 

But it is holden, that the ſtatutes of premunire, which give a Co. Lit. 130. 
general forfeiture of all the lands and tenements of the offender, 
ertend not to lands in tail. | yo 

lt is agreed, that a ſaving againſt corruption of blood in a Hale's P. C. 
laute concerning felony ſaves the land to the heir, becauſe the ne _ 
cheat to the lord for felony is only pro defectu tenentis, occaſioned 
5 the corruption of blood: alſo, the ſaving of the land to the heir 
lares the corruption of blood and loſs of dower. 

But a ſaving againſt the corruption of blood in a ſtatutg con- Salle. 35, 


teming high treaſon does not fave the land to the heir, becauſe the * FTA 


raj of eſcheat v. 7 Ann. 
8 ä c. 21. and 
!7 Gro. 2. ©. 29., and the obſervations on thoſe ſtatutes, in Conf. on Law of Forf. for High Tresſon. 


by thoſe ſtatutes, after the death of the Pretender': ſons, no attainder of high trexſon is to extend to the 
ilheriting of any heir, &c. | 


D) To what Time the Forfeiture ſhall have Relation. 


THE forfeiture upon an attainder either of treaſon or felony ſhall Plow. 482. 
have relation to the (c) time of the offence, for the avoiding all >. C0. 
fy f — 2 4 + F . ; Lit. 2. b. 
wequent alienations of the lande, but to the time of the con- 3 Co. 170. 
"iton,® or fiugam fecit found, Sc. only as to chattels, unleſs the (e) That if 
"ny were killed in flying from, or reſiſting thoſe who had arreſted — — 
m; in which caſe it is ſaid, that the forfeiture ſhall relate to the zies from 
of the offence. that lid 
in the in- 


arent, and the jury find the defendant guilty generally, the forfeiture ſhall relate to the time 1 


and goes to the king by way of immediate forfeiture, and not by the ftatutes 
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292 Forfeiture; 

dil the verdi&t be falfified by the party intereſted, as it may be in this reſpect, though not as to the point 
of the offence. Hale 's P. C. 264; 270. 3 Inſt. 230. But if the jury find the defendant guilty on the 
day on which the fact is proved, whether before or after the day laid in the indictment, in fuch caſe be 


forfeiture ſhall relate to the day ſo ſpecially found. Kelynge, 16. Hale's P. C. 264. 2 lalt. 318. 
3 Init. 230. 


$ Co. 170. No attainder whatſoever ſhall have any relation to the BY 
0 prune profits of the lands of the perſon attainted, (a) but only from the 


therina time of the attainder, ; 


præmunire the forfeiture ſhall relate to the time of the offence, or only to that of the judgmen : 
wide Cro. Car. 172. Jon. 217. & tit. Premunire. ,. N & 


Plow. 266. The forfeiture of a perſon becoming lo de ſe has relation tothe 
Aale P. C. time the mortal wound was given, ſo that all intermediate aliena- 


29. tions are avoided. 


(E) What is to be done with the Offender's Goods 


before Conviction. 


$ co. 171. II hath always been holden that one indicted or appealed of 

treaſon or felony may, bong jide, ſell any of his chattels real or 
perſonal, for the ſuſtenance of himſelf and family, until they be 
actually forfeited. | | 


Skin. 357. But where a perſon being in Newgate for robbery and burglary, | 
— 3 before conviction, made a bill of ſale of all his goods to his ſon; | 
Aſhurt. on trover brought by the ſon againſt the ſheriffs of London, it wat | 
g holden by Holt, that the bill was fraudulent, and that though a ! 
ſale, bond fide, and for a valuable conſideration, had been good, 
becauſe the party had a property in the goods till conviction, and 
ought to be reaſonably ſuſtained out of them, yet that ſuch a con- 
veyance as this cannot be intended to any other purpoſe than to 
prevent a forfeiture and defraud the king; and this he ſaid was a 
fraud at common Jaw. : 
3 Inſt. 229. It ſeems the better opinion, that at (6b) this day, before indict- 
nes Ee. ment, the goods of the offender cannot be ſearched and invento- 
269, Tied, and that after indictment they cannot be ſeiſed and taken 


(5) That away till the felon is convicted, for till the conviction the property 


according a ; 
to the gene- remains in the felon. 


ral tenor of the old books, the goods of one arreſted for treaſon or felony may, by the purview of n 
ancient ſtatute, which ſeems to continue ſtill in force, be immediately inventoried and appraiſed ; after } 
which, and on ſurety found that they ſha!l be forthcoming, they ſhall be kept by the bailiffs of the party | 
arreſted, and for want of ſuch ſurety by his neighbours, till he be convicted, or found to have fled, &c. 
whereby they are actually forfeited, wide 2 Hawk. P. C. c. 49. 535. and the authorities there cited. 


And by the 1. R. 3. c. 3. it is enacted, “ That no ſheriff, under- | 

„ ſheriff, nor eſcheator, bailiff of franchiſe, nor any other perſon, 

© take or ſeiſe the goods of any perſon arreſted or impriſoned for | 

(c) For pre- tc ſuſpicion of felony, before that the ſame perſon ſo arreſted and 
eedents of . impriſoned be convicted or attainted of ſuch felony according 10 
ſuch actions, ec the law; or elſe the ſame goods otherwiſe lawfully forfeited; | 
5 te upon pain to forfeit the double value of the goods ſo taken to 


Eliz. 743. him that is fo hurt in that behalf by (c) action of debt, 28 


4 - 


_ Forfeiture, ö 273 
This ſtatute is ſaid to be in affirmance of the common law, and 8 Co. 171. 


hath been (a) adjudged to extend as well to. the ſeiſure of money, (0 Rahm. 
as of any other chattel. - e OY 44 x2 


It ſcems plain from this ſtatute, that goods may be ſeiſed as ſoon Co. Lit. 391. 
as they are forfeited 3 and it ſeems the whole townſhip is anſwer- I 
able for them to the king, and may ſeiſe them wherever they can Cn. 
be found. 5 15 5 ſeveral ancient authorities there cited, 
And at common law it was no plea for ſuch townſhip, that the 2 Hawk. 
goods were delivered to the cuſtody of J. S. who embezzled them, ©: C. e 49» 
Sc., but it is enacted by 31 E. 3. c. 3. © That if any man or . 
« town be charged in the Exchequer by eſtreats of the juſtices of 
« the chattels of fugitives and felons, and will allege in diſcharge 
« of him another which is chargeable, he ſhall be heard, and right 
« done to the other.” f : | 


(F) Where the Wife ſhall loſe her Dower, 


PEFORE the ſtatute of 1 E. 6. cap. 12. the wife not only loſt Co. Lit. 
her dower at common law, but alſo her dower ad oftium eccleſie, 3% b. 37. 4. 
or ex aſſenſu patris, or by ſpecial cuſtom, (except that of Gavel- F. N. B. 
kind,) by the huſband's attainder of treaſon or (5) capital felony, x 507 Pats | 
: 308. 


whether committed before or after the marriage. 2 


Daver, 82. Plow. 261. (&) That the wife of a ele de ſe ſhall have dower. Plow. 267, 262. Dame 
Ha eis caſe.—5So, if the huſband be outlawed in treſpaſs or any civil action, for this works no corruption 
of blood, or torfeiture of lands. Perk. 8 388. Co. Lit. 31. 4. So, if the huſband be attainted of 
hereſy, for this is only a ſpiritual offence. Co. Lit. 31.—80, if the huſband or wife be excommuni- 
cated, Co. Lit, 31, — So, if either the huſband or wife be attainted in a premunire, the ſhall be 
*ndowec ; but for this vide Co. Lit. 134. and tit. Præmunire. b 


But the wife never forfeited lands given jointly to her huſband Co Lit. 37. 
and her, whether by way of frank-marriage, or otherwiſe, but only 3 Inſt. 216. 
tor the year and day, and waſte. : 

It is enacted by 1 E. 6. cap. 12. par. 17. © That albeit any 
« perſon ſhall be attainted of any treaſon or felony whatſoever 3 
pet that notwithſtanding every woman, that ſhall fortune to be 
the wife of the perſon fo attainted, ſhall be endowable and 
enabled to demand, have, and enjoy her dower, in like manner 
and form as though her huſband had not been attainted, c.“ 

\ but this is repealed as to treaſon by 5 & 6 E. 6. cap. 11. f 13. (e) This a& 
by witch it is enaCted, „ That the wife, whoſe huſband ſhall be tende 60 
* attainted of any treaſon (e) whatſoever, ſhall in no wiſe be re- of petit. 
* ceived to aſk, challenge, demand, or have dowry of any the fon, as well 
© lands, tenements, or hereditaments of the perſon ſo attainted, ef 
during the faid attainder in force.” | high treaſon, 
dect. % Dyer, 140. pl. 42. Co. Lit. 37. a. 392. b.—But not to miſprifion of treaſon. Co. 
. 37-2, Moor, 639. Dyer, 97. pl. 49+ 13 Co. 19. a ; 

If the huſband ſeiſed of lands in fee makes a feoffment, and Bendl. 56. 
then commits treaſon and is attainted. of it, the wite ſhall not re- CO L209 
cover Gower againſt the feoffee. * | | 111. a. 
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father le ſeiſed in tail, and the father be attainted of 


. 


Forkeiture. 


(a) 3 Leon. So, (a) if the huſband is attainted of treaſon, and afterwards 
6) Petk. pardoned, yet the wife ſhall not recover dower; but (5) of lands 
. purchaſed by the huſband after the pardon the wife ſhall be 

| __ endowed, 2M 
2 Inft. 216. If a huſband. having levied a fine with proclamations is erro- 
IN neouſly attainted of treaſon, and the five years pals after his death, 
pl. 579. and then the outlawry is reverſed, the fine and nonelaim are no 
bar till five years are paſſed after the reverſal, becauſe the wife 
could not ſue for her dower while the attainder ſtood in force, 
neither could ſhe any way reverſe it. : : | 
For this After the making of the ſtatute 1 E. 6. c. 12. it ſeems to have 
vide tit. been doubted, whether the wife ſhould not loſe her dower in caſe 
m 1 any new felony made by act of parliament ; and therefore 
where ſeveral offences have been made felony ſince, care has been 
taken to provide for the wife's dower. 
(G) How far the Blood of the Offender is corrupted, 
Co. Lit, 1 is clearly agreed, that by an attainder of treaſon or (c) felony, 
. the blood of the offender is fo far ſtained or corrupted, that the 
JT party loſes all the nobility or gentility he might have had before, 
P. C. 195. — 1 — ignoble. | 
> 5 owing Þ piracy corrupts not the blood. Co. Lit. 391. —— Nor of petit larceny. 3 Inſt. 211. Co; 
Lit. 41. a» Noy, 170. | yp 
Co. Lit. 8. Allo, it is clearly agreed, that he can neither inherit as heir to 
% 3or« Þ» any anceſtor, nor have an heir; and the policy of the law herein 
— is to make men more mindful of their allegiance, and to deter 
b. C. x65. them from taking up arms againſt the crown; for as the natural 
2 Nonz- love men have for their poſterity, often reſtrains them from 
Croke, actions which would prejudice them, either by entailing the in- 
famy of ſuch actions on them, or making them ſharers in the 
puniſhment which the law has appointed for ſuch offences; fo 
men are leſs careful of their perſons, when their miſcarrages 
will neither involve their children in the guilt or puniſhment of 
them. | GE s 
4) As in Therefore it is (d) laid down as a ſure rule, that wherever it 15 
Cro. Car. neceſſary for any one, who would make a title to another, to de- 
ALA * rive the deſcent through him, the attainder is an effectual bar 
525 | 5 iled, in which caſe he 
Noy, 159% to ſuch title, (e) unleſs the lands were entailed, in w 
ent 413. claims per formam doni, and paramount his title. | 
. 60. Sid. 200. (e) Lit. & 746. 3 Co. 10. 8 Co. 166. a. And therefore, if the grand 


treaſon fince the 26th H. S. c. 13. and die in the 


1 ; to the 
life of the grandfather, the ſon ſhall inherit the grandfather, for the ſon is heir per formam dori do 


tail, which is originally not forfeitable, and by that ſtatute the father forfeits only the 


that he hath in him. Co. Lit. 8. 3 Co. 10. Dowty's caſe, 


eo.Lit.z9z As if there be grandfather, father and ſon, and the father be 


Daliſ. 14+ 


pl. 3. 
Vent. 


grandfather of the 


attainted, the ſon cannot claim as heir to the 


416. lands in ſee-ſimple, becauſe he muſt of neceſſity derive 


lands and rights 
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Forfeiture, 275 


deſcent through the father, which by reaſon of the attainder 
he cannot do. . 


o, if there be two brothers, and one of them having ifſue a ſon Dyer, 254. 
he attainted, and either the ſon or uncle purchaſe land, and die N. 49: Oro. 


BS ts Car. 543. 
without iſſue, the other cannot be his heir, becauſe the blood of the Va 
father, through whom the deicent muſt be conveyed, is corrupted. 416. 425. 


But it is alſo a general rule, that the attainder of a perſon, who Lit. Rep. 
needs not be mentioned in the conveyance of the deſcent, does 28. Noys 


no hurt, let the anceſtor be never ſo remote ; and that therefore 2 omg 
where one may claim as immediate heir to another, without de- Sid. 200; 
firing the deſcent through any other, he ſhall not be barred by t. 413. 
the attainder of any other. 


As, if the ſon of one attainted purchaſe land, and have a ſon vent. 416. 


and die, ſuch ſon ſhall inherit, becauſe he derives his deſcent im- 
mediately from him. 


So, if a man have two ſons, and be attainted, and one of the Co. Lit. 
ſons purchaſe lands, and die without iſſue, the other ſhall be his 8. a. 


. ' » . = . . Leon. - 
heir, becauſe he may make his title without mentioning the father; 88 5 


and therefore there is no diſability in the one to be repreſented, 539. Roll. 
or in the other to repreſent. „ wig py 

Cro. Car. 543. Palm. 19. Lev. 59. Vent. 425. 2 Roll. Rep. 93. 2 Sid. 25. 27. Moor, 569. 
. ß. Noy, 158. Lit. Rep. 28.—But my Lord Ccke ſays, that the reaſon of this caſe is, becauſe 
the attainder of the father corrupts only the lineal blood, and not the collateral blood between the bre= 
thren, which was veſted in them before the attainder ; but he ſaith, that ſome have holden, that if a 
man, after he be attainted, have iſſue two ſons, the one cannot be heir to the other, becauſe they could 
dot be heir to their father, for that they never had any inheritable blood in them. Co. Lit. 8. a. 
but the ground of this opinion is overthrown by the reſolution in the caſe of Collingwood and Pace, 
ten it was adjudged in the Exchequer-chamber by ſeven judges againſt three, that the ſons of an 
Lien might be heirs one to another, if born in England, or naturalized, though it is certain they 
could not be heirs to their father. Sid. 193- Hard. 224. Vent. 413. Lev. 59. And therefore it 


ems now ſettled, that ſuch ſons, whether born before or after the attainder of their father, may in- 
writ each other. As to this ſee tit. Aliens, 


do, where a perſon attainted hath iſſue by a woman ſeiſed of Nay, 159. 
nds of inheritance, ſuch iſſue may inherit the mother, though he 197- _ 
iever had any inheritable blood from the father. | a 


| P. C. 196. 
2 Sid. 248. Cro. Jac. 539. Lit. Rep. 28. Lev. 53. Sid. 201. Vent. 422. Co. Lit. 34. b. 


If the father of a perſon attainted die ſeiſed of an eſtate of in- Co. Lit. 
ertance during his life, no younger brother can be heir, but the 33 
ind ſhall rather eſcheat; for the elder brother, though attainted, ee N 
bill a brother, and no other can be heir to the father while he Lev. 60. 
5 alive z but if he die before the father, the younger brother ſhall OE 
be heir, becauſe there is no default in the father to be repreſented, the 
2 11 res younger ſon to repreſent the father after the death of 
us brother. NO 
but if the eldeft ſon had left ifſue and died, ſuch ifſue could Dyer, 48. 
wot tare inherited, but ſuch lands muſt have eſcheated, becauſe 
ue eldeſt fon could not have repreſented the grandfather, but by 
* mediation of the father, and as ſtanding in his ſtead; and that 
2 l is Caſe he could not do, becauſe the father can have no re- 
kelentatires, and the younger ſon could not inherit, becauſe the 
Aer line is ſtill continumg, which excludes the younger. 
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163. b. 


Co. Lit. 


I 63- U. 


Co. Lit. 
163. b. 


391. b. 
392. b. 


Stam. P. C. 
105. 3 Inſt. 
233. Daliſ. 
I 4» pl Jo. 
Loy, 170. 
Co. Lit. 

8. a. 

3 Inſt. 233. 


and one of them be attainted of felony, and the father die, both 


Forkeiture. 


If a man be ſeiſed of lands in fee, and have iſſue two daughters, 


daughters being alive, one moiety ſhall deſcend to the innocent 
daughter, and the other moiety ſhall eſcheat. 

But if a man make a leaſe for life, remainder to the right heirs 
of A. being dead, who hath iſſue two daughters, whereof one is 
attainted of felony, it ſeems the remainder is not good for a 
moiety, but void for the whole. 

For in the firſt caſe the lord by eſcheat muſt make a title to 
deveſt the eſtate which was once lawfully veſted in the anceſtor ; 
which he cannot do, becauſe there is no defect in this caſe, ſince 
the anceſtor may be legally repreſented, and the innocent daughter 
may legally repreſent; and therefore there can be no title in the 
lord to evict that moiety, though he has title to the moiety of the 
offending daughter, who after her crime can repreſent no man; 
but in the ſecond caſe, the ſiſters are to make title to the remain- 
der, which they cannot do, becauſe to make title to the remain- 
der, they muſt bring themſelves within the words of the gift; and 
the innocent daughter cannot take upon her the character of an 
heir alone, fince they both make but one heir to the anceſtor; and 
both cannot join, becauſe one is attainted and incapable of that 
character. | | 

Although a perſon attainted be to many purpoſes looked upon 
as dead in law, yet he hath a capacity to purchaſe land, which the | 
king ſhall have upon office found, and not the lord of the fee, } 
becauſe his perſon being forfeited to the king he cannot purchaſe 
but for the king. | | 

But if a man attainted be pardoned by act of parliament.he | 
may purchaſe as before, for he is totally reſtored and inheritable 
to all perſons ; but if he be pardoned by charter, he may thence- } 
forth purchaſe lands, but cannot inherit his former relations; for 
the king's charter cannot alter the law or take away the right of | 
others, or reſtore the relation that was loſt. ; 

If a man be attainted and after pardoned by charter, the chil- 

dren born before ſuch pardon ſhall not inherit; but if they fail, 
the children born after ſuch pardon may inherit him; for the 
pardon makes him capable of new relations as well as of new pur- 
£haſes, though all the old legal benefit and relations are loſt, 
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| Forgery, 


ſuch other corporal puniſhment as the court in diſcretion ſhall 
think proper. | 


But the miſchiefs of this kind increaſing, it was found neceſſary 


to guard againſt them by more ſanguinary laws, Hence we have 


ſeveral acts of parliament declaring what offences amount to for- 
gery, and which inflict ſeverer puniſhment than there were at the 


common law. 


Therefore it will be neceſſary to conſider, 


(A) In what Caſes the making and altering of a 
Writing ſhall be faid to be ſo far falſe and fraudu- 
lent as to amount to Forgery. 


(B) Of what Nature or Kind the Writing muſt be 


to conſtitute the Offence Forgery at Common 
Law. | 


(C) What Offences of this Kind are made Forgery 
by Statute, and of the Puniſhment to be inflicted 
on Perſons guilty of Forgery. 


(A) In what Caſes the making and altering of a 
Writing ſhall be ſaid to be ſo far falſe and fraudu- 
lent as to amount to Forgery. 


THE notion of forgery doth not ſo much conſiſt in the counter- Hawk. P.C, 
* Reil/Ave. 
28, 29 · 

11 Co. 27. 
world as the ſolemn act of another, which he is no way privy to, bs ” 


feiting of a man's hand and ſeal, which may often be done in- 
nocently, but in the endeavouring to give an appearance of truth 
to a mere deceit and falſity ; and either to impoſe that upon the 


or at leaſt to make a man's own act appear to have been done at 3 


1 3 


ORGER at common law is an offence in falſly and fraudu- — 
lently making or altering any matter of record, or any * ** 
bother authentick matter of a public nature, as a pariſh regiſter, or 1 


any deed or will, and puniſhable by fine and impriſonment, and 


as ſaid 
a time when it was not done, and by force of ſuch a falſity to ſeemingly 
give adopted by 


«It. 


P - 


* E 7 are - r = 
”. =_ = LY 
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and 


/ 


a9 + Forgery. 


the court in give it an operation, which in truth and juſtice it ought not to 
the caſe of have 

Tatlock v. x 

Harris, 3 Term Rep. 175., that it is no anſwer to the charge of forgery to ſay that there way no ſpe. 
cial inten! to defraud any particular perſon, becauſe a general intent to defraud is ſufficient to conſli- 
tute the crime; for if a perſon do an act, the frobable conſequence of which is to defraud, it will, in 
contemplation of law, conſtitute a fraudulent intent. ] 


* 


Inſt. 169. Hence it is holden to be forgery for a man to make a (a) ſeoff. 


_ d. ment of certain lands to J. S. and afterwards make a deed of 


. 4 p.. feoffment of the ſame lands to J. D., of a date prior to that of 
c- 70. F 2. the feoffment to 5 S., for herein he falſifies the date in order to 
Un defraud his own feoffee by making a ſccond conveyance, which at 
conveyance the time he had no power to make. 


he had paſſed only an equitable intere{t for good conſideration, and had afterwards by ſuch a ſubſequent 
antiquated conveyance endeavoured to avoid it. Moor, 665. 


Noy, 10r. Alſo, it is forgery for a man, who is ordered to draw a will for 
_— 753» a ſick perſon, to inſert legacies in it of his own head. 
3 Inſt. 170. Hawk. P. C. c. 70. $2. cent. Dyer, 288. b. 


3 Mod. 66. 
Hawk. P. C. 
c. 70. 2. 


Int. 171. 80, where one finding another's name at the bottom of a letter, 

. "oy at a conſiderable diſtance from the other writing, cauſes the letter 

to be cut off, and a general releaſe to be written above the name, 
and then takes off the ſeal and fixes it under the releaſe. 

Moor, 619. Alſo, the making any fraudulent alteration of the form of a 


rv 2 true deed, in a material part of it, is forgery; as the making a 
But ia leaſe of the manor of Dale appear to be a leaſe of the manor of 


3 Inſt. 16g. Sale, by changing the letter D. into an S., or by making a bond 


my Lord for five hundred pounds expreſſed in figures ſeem to have been 
Coke ſeems "6 


to think, made for five thouſand, by adding a new cypher. 

that a deed ſo altered is more properly to be called a falſe than a forged deed ; but by Hawk. this is fot- 
gery ; for a man's hand and ſeal are as falſely made uſe of to teſtity his aſſent to an inftrument, which 
after ſuch an aiteration is no more his deed than a ſtranger's. Hawk. P. C. c. 70. $2. {in all for- 
geries indeed, the inſtrument itſelf muſt be falſe: and therefore, if a perſon give a note entirely as bis 
oon, and on bis own account, his ſubſcribing it with a fictitious name will not make it a forgery. But 
if he gives the note in a different character than that wnich he really bears, as if pretending to be the 
executor of A. he receives money from B. on account of his ſuppoſed teſtator, and gives a note for it a3 
and in the name of executor of A., this is a forgery, for in this caſe, the inſtrument is falſe in ittells 
Dunn's caſe. Leach's Caſes, 54.] - 


whom in truth it was not found, this is forgery. 


Pult. 46. But as the fraud and intention to deceive, by impoſing upon the 
og 6 world that as the act of another, which he never conſented to, are 


Hawk P. C. the chief ingredients which conſtitute this offence ; ſo it hath been 
070. § 3. holden, that he who writes a deed in another's name, and ſeals t 
in his preſence, and by his command, is not guilty of forgery, be- 
cauſe the law looks upon this as the other's hand and ſealing, being 
done by his approbation and command. 
So, if a man writes a will for another without any directions 
from him, and he for whom it is written becomes non com! 
before it is brought to him, it is not forgery; for it is not the 


Moor, 760. 


bare writing of an inſtrument in another's name without his m_ 


6 


So, if one inſerts in an indictment the names of thoſe againſt 
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but the giving it a falſe appearance of having been executed by 
him, which makes a man. guilty of forgery. x 

Alſo, he cannot be puniſhed as guilty of forgery, who raſeth Moor, 619. 
the word Iibris out of a bond made to himſelf, and putteth in No) 99. 
marcis, becauſe here is no appearance of a fraudulent deſign to ak. 375 
cheat another, and the alteration is prejudicial to none but to him 
who makes it, whoſe ſecurity for his money is wholly avoided by 
it; yet it ſeems to be forgery, if by the circumſtances of the hls 
it ſhould any way appear to have been done with an eye of gain 
ing an advantage to the party himſelf, or of prejudicing a third 
perſon : alſo, it is holden, that ſuch an alteration, even without 
theſe circumſtances, is a miſdemeſnour though it be not forgery. 

So, a perſon who has been known by a name which was not his R. v. 
own, and who afterwards, for the purpoſes of concealment, pers 
aſumes his own name, and in that name draws a bill of exchange, Gates, x 45, 
is not guilty of forgery, although the bill was drawn for the pur- 
poſes of fraud. ] | 

It ſeems, that by a bare nonfeaſance a man cannot be ſaid to be Moor, 762. 
guilty of forgery; as if a man in drawing a will omits a legacy Neu, 101. 
which he is directed to inſert : yet it hath been holden, that if the 
omiſſion of a bequeſt to one cauſe a material alteration in the 
limitation of a bequeſt to another, as where the omiſſion of a 
deviſe of an eſtate for life to one man cauſeth a deviſe of the ſame 
lands to another to paſs a preſent eſtate, which otherwiſe would 
have paſſed a remainder only, he who makes ſuch an omiſſion is 
gulty of forgery. | | | | 

But it ſeems to be no way material, whether a forged inſtru- Hawk. P. c. 
ment be made in ſuch a manner, that if it were in truth ſuch as © 70. 57. 
it is counterfeited for, it would be of validity or not; and upon 
this ground it-hath been adjudged, that the forgery of a protection 
in the name of A. B. as being a member of parliament, who in Sid. 142. 
ruth, at the time, was not a member, is as much a crime as if he | 
were. ; 


(B) Of what Nature or Kind the Writing muſt be - 
f conſtitute the Offence Forgery at Common 
aw. 


I is clearly agreed, that at common law the counterfeiting of a Roll, Abe, 


matter of record is forgery; for, ſince the law gives the higheſt Eg 4 
credit to all records, it cannot but be of the utmoſt ill conſe- Cre. Eli 


uence to the publick to have them either forged or falſified. . 66 
3 . « 


| Alſo, it is agreed to be forgery to counterfeit any other authen- (a) Roll. 


tick matter of a publick nature, as (a) a privy ſeal, or (5) a "ag 


licence from the Barons of the Exchequer to compound a debt, ©. Car. 
or (e) a certificate of holy orders, or (d) a protection from a par- 326. 
ent man. | Jon. 325. 
| (5) Roll. Abr. 65. pl. 5. 2 Bulſ. 137. (e) Lev. 138. (4) Sid. 142. 
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(a) Roll. 
Abr. 66. 
pl. 10. 
Raym. ?1. 
Owen, 47+» 
Sid. 278. 

3 Leon. 170. 


Forger x. 
It is alſo unqueſtionable, that a man may be in like manner 
guilty of forgery at common law by forging (a) a deed; and there- 


fore it ſeems, that one may be equally guilty by forging (3) ; 


will, which cannot be thought to be of leſs conſequence than 
deed. TO PE 


(5) Moor, 760. Noy, 101. Dyer, 302. and Hawk. P. C. c. 70. & 10., where it is faid, that he 
Cannot find this point any where directly hoJden. ——| But ſee infra, and the next head. 


(c) Roll. 
Rep. 431. 
Sid. 16. 
1559451 
Roll. Abr. 
66. pl. 8, 9. 
Winch. 40. 
90 


Leon. 101. 
Cro. Eliz. 
296. 853. 
3 Bulſ. 26 
(d) Cxo. 
Eliz. 166. 
Yelv. 146. 
3 Bull. 265. 
(e) Hawk. 
P. C. . 70. 
a 


(.f) Yelv. 
S608. "| 


The King 
and Ward, 
Mich. 

12 Geo. 1. 
Barnard. 
K. B. 10. 


2 Ld. Raym. 


3402. 


3 Leon 231. 


There ſeem to be ſome ſtrong opinions in the (c) books, that 
the counterfeiting of any writings of an inferior nature to thoſe 
above-mentioned, is not forgery at the common law. Alſo it hath 
been (d) holden, that the forging of another's hand, and there- 
by receiving rent due to- him from his tenants, 1s not puniſhable 
at all; but by (e) Hawk. it cannot ſurely be proved by any good 
authorities, that ſuch baſe crimes are wholly diſregarded by the 


common law, as not deſerving a publick proſecution ; for the 


opinion, that they are puniſhable by no law, ſeems by no means 


5- to be maintainable, ſince many of them are moſt certainly pu- 


niſhable by force of 33 H. 8. cap. 1.; neither can it be a con- 
vincing argument, that they are not puniſhable by common lay, 
(J) becauſe they are of a private nature, as much as other writ- 
ings concerning other matters; yet no one will ſay, that the 
making of a falſe deed concerning a private matter, is not puniſh- 
able at common law ; but, perhaps, ſays he, it may be reaſonable 
to make this diſtinction between the counterfeiting of ſuch writ- 
ings, the forgery whereof, as in the above caſes, is properly pu- 
niſhable as forgery, and the counterfeiting of other writings of 
an inferior nature; that the former is in itſelf criminal, whether 
any third perſon be actually injured thereby or not; but that the 
latter is no crime unleſs ſome one receive a prejudice from it. 
But theſe opinions came fully to be conſidered in a late noted 
caſe, where it was holden, that the counterfeiting of a releaſe of 
acquittance for a ſum of money, though without ſeal, was for- 
gery; and that it would be the moſt injurious notion, and even a 
reflection on the common law, to ſuppoſe it ſo defeCtive as nat 


to provide a remedy againſt offences of this nature. 


(C) What Offences of this Kind are made Forgery | 
by the Statute, and of the Puniſhment to be 
infficted on Perſons guilty of Forgery. 


; BY the 5 Eliz. cap. 14. it is enacted, “ That if any perſon or 


« perſons, upon his or their own head and imagination, o 
« by falſe conſpiracy and fraud with others, ſhall wittingly, ſub⸗ 
« tilly, and falſely forge or make, or ſubtilly cauſe, or wittingly 
« aſſent, to be forged or made, any falſe deed, charter or wfHꝰ 
« ſealed, court-roll, or the will of any perſon or perſons n 
« writing, to the intent that the eſtate of freehold or ne 


Forget. 
« of any perſon or perſons, of, in, or to any lands, tenements, 
« or hereditaments, freehold or copyhold, or the right, title, or 
« intereſt of any.perſon or perſons, of, in, or to the ſame, or any 
« of them, ſhall or may be moleſted, troubled, defeated, reco- 
« vered, or charged, or ſhall pronounce, publiſh, or ſhew forth in 
evidence, any ſuch falſe and forged deed, charter, writing, 
© court-roll, or will as true, knowing the ſame to be falſe and 
« forged, as is aforeſaid, to the intent above remembered, (ex- 
« cept being attorney, lawyer, or counſellor, he ſhall for his client 
« plead, ſhew forth, or give in evidence ſuch falſe or forged 
« deed, &c. to the forging whereof he was not party or privy,) 


« and ſhall be thereof convicted either upon action or actions 


« of forgery of falſe deeds, to be founded upon the ſaid ſtatute, 
« at the ſuit of the ſaid party grieved or otherwiſe, according to 
« the order and due courſe of the laws of this realm, c. he 
« ſhall pay unto the party grieved his double coſts and damages, 
« to be found and aſſeſſed in that court where ſuch convic- 
« tion ſhall bez and alſo ſhall be ſet upon the pillory in ſome 
« open market-town, or other open place, and there have both 
« his ears cut off, alſo his noſtrils flit and ſeared with a hot 
« jron, &c. and ſhall forfeit to the king the whole iſſues and 
« profits of his lands and tenements, and ſuffer perpetual im- 
« priſonment.” | : 
And { 3. it is enacted, “ That if any perſon or perſons, upon 
* his or their own head or imagination, or by falſe conſpiration 
or fraud had with any other, ſhall wittingly, ſubtilly, and falſe- 
© ly forge or make, or wittingly, ſubtilly, and falſely cauſe or 
* afſent to be made and forged, any falſe charter, deed, or writ- 
ing, to the intent that any perſon or perſons ſhall or may have 
or claim any eſtate or intereſt for term of years, of, in, or 
to any manors, lands, tenements, or hereditaments, not being 
*« copyhold, or any annuity in fee- ſimple, fee-tail, or for term 
of life, lives, or years; or ſhall, as is aforeſaid, forge, make, 
** or cauſe, or aſſent to be made or forged, any obligation or 
bill obligatory, or any acquittance, releaſe, or other diſcharge 
of any debt, account, action, ſuit, demand, or other thing 
“ perſonal, or ſhall pronounce, publiſh, or give in evidence, ex- 
© cept as is before excepted, any ſuch falſe or forged charter, 
* deed, writing, obligation, bill obligatory, acquitrance, releaſe, 
* or diſchatge as true, knowing the ſame to be falſe and forged, 
© and ſhall be thereof convicted by any of the ways and means 


© aforeſaid, he ſhall pay unto the party grieved his double coſts 


and damages, to be found and aſſeſſed in ſuch court where the 
* ſaid conviction ſhall be had, and ſhall be alſo ſet upon the pil- 
* lory in ſome open market town, ox other open place, and there 
* have one of his ears cut off, and alſo ſhall ſuffer impriſonment 
for one year, e.“ 


And by 9 7 E 8. it is further enated, That if any perſon - 


or perſons, being convicted or condemned of any of the of- 
* tences aforeſaid, by any the ways and means limited, ſhall, 
| * after 
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| « after any ſuch his or their conviction or condemnatio 
« ſoons commit or perpetrate any of the ſaid — 4 | 4 i 
40 aforeſaid, that then every ſuch ſecond offence ſhall be adjud * - 4 
« felony without beneſit of the clergy, ſaving to all — | 128 
than the ſaid offenders, and ſuch as claim to their uſes, all — 
« rights, Sc. which they ſhall have to any the Barrera oy 
” — — ee ſo 2 is 3 convicted or attainted 1 : 4 1 
1 ore, &c. ſaving allo hi 
: A we and the right of his heir.” To 1 TR 177 
nd by g 10. it is further enacted, “ That all j tice 10 
8 and terminer, and juſtices of aſſiſe, ſhall have ahve = vine — 8 
cc _ hear, and der re the offences aforeſaid.” 282 op a 
ut it is provided, by 9 9, 12, & 16. “ That thi | 
« thing therein „ Hot extend to —. l 2 1 
« commiſſary, Qc. for, putting their ſeal of office to any will to e 
.* be exhibited unto them, not knowing the ſame to be falſe or a the | 
« forged, or for writing the ſaid will, or probate of the ſame; fo 7 
nor to any proctor, Oc. of any eccleſiaſtical court, for the . 0 
« writing, ſetting forth, or pleading of any proxy made accord- fat : 
« ing to the eccleſiaſtical law, for the appearance of any perſon baum 
« being cited to appear in ſuch court; nor to any archdeacon or the ſe: 
« official for putting their authentick ſeal to the faid proxy or for it 
« proxies; nor to any eccleſiaſtical judge for admitting the fame; 1 
& nor to any perſon who ſhall plead or ſhew forth any deed or lip 
« writing exemplified under the great ſeal of England, or under * t 
ve the ſeal of any other authentick court of this realm; nor to any bl, 
» 567 in on cauſe any ſeal of any court to be ſet to any falſe or 
ed, charter, or writing in 
eK —_ 9 ng enrolled, not knowing the ſame Top 
Ms 1 TOY of this ſtatute the following points have 22 
Dyer, zz. 1. That a falſe cuſtomory of a copyhold manor made in parch- | 
Len. ot, ment, under the ſeals of ſeveral , of the manor, 5 con- 8 
Hawk. P. C. taining in it divers falſe cuſtoms, apparently tending to the diſhe- } the fe 
<- 70. H17. riſon of the lord, and falſely pretending to be its title, to be R 1 for the 
| forth by the conſent of all the tenants and allowance of the lord, andem 
is within the firſt branch of the forgery mentioned in the ſtatute, | envi 
| as being a ſealed writing made to the intent to moleſt the inhe- | 10 | 
5 ritance of the lord. c | don 
. — 0- 2. That the forgery of a leaſe for years, or of a grant of a | which 
; Haak P. C. rent-charge for years, in the name of one who is ſeiſed of a free- forth t 
©. 70. F 18. hold or inheritance, is alſo within the ſaid firſt branch of the | Was ſe 
f ſtatute, becauſe the ſaid branch is penned in general words e- tranſlat 
; tending to any moleftation whatſoever of ſuch eſtate, without al La 
4 mentioning any eſtate or intereſt, in the claim whereof ſuch mo- hath b 
5 leſtation ſhall conſiſt; and from this ground it follows, that theſe defend 
1 words in the ſecond branch of forgery mentioned in the ſtatute, theres 
g to the intent that any perſon ſhall claim any eſtate or intereſt for term of 1K. 
or years, & c. are meant only of ſuch forgeries as relate to ſuch an tion f 
1 eſtate or tereſt 7 ee before, | Fen 


3. That 


my ww = = 


_ Forgery, — 
z. That the forgery of a will in writing of one poſſeſſed of Dyer, 302. 
ſuch an eſtate, mentioning a bequeſt thereof, is within the ſaid - =—_ 8 
ſecond branch of the ſtatute, as being a falſe writing, made to . 7 19. 
the intent that ſome perſon may claim an eſtate for years, not- | 
withſtanding the ſaid branch makes no expreſs mention of a will, 
x; the firſt doth. | | | 


4. That the forgery of a leaſe of lands in Ireland is not within 3 Leon. 170. 


either of the branches of the ſtatute. 

;. That the forgery of a deed, containing a gift of mere per- 3Leon.170, 
ſonal chattels, is alſo no way within the ſtatute, the words wma: r. 
whereof to this purpoſe are, F any perſon ſhall forge any obligation, wn 
ir bill obligatory, or any acquittance, releaſe, or other diſcharge of any 
llt, account, action, ſuit, demand, or other thing perſonal. 

6. That the forgery of a ſtatute merchant, or of- a recogni- 15H. 7. 
rance in the nature of a ſtatute ſtaple, by acknowledging them 0 
in the name of another, are within the ſtatute, as being obliga- Abr. 466. 
tons, becauſe they muſt have the ſeal of the party, by the ex- Hawk. P.C. 
preſs words of the ſtatute, which appoint in what manner ſuch . 
ſatute or recognizance ſhall be taken; but that the forgery of the ont. en 
ſtatute ſtaple is no way within the ſtatute, becauſe it needeth not 
the ſeal of the party, but only the ſeal of the ſtaple provided - 


for it. - ' 4 


7, That he, who is truly informed by another that a deed is 3 Init. 2727 


Hawk. P.C. 


forged, is in danger of the ſtatute, if he afterwards publiſh the . 70. $23. 


ſame to be true, for the words of the ſtatute: are, F any one ſball 
fubliſh, Sec. ſuch falſe and forged deed, & c. knowing the ſame to be 
falſe or forged, | 5 

8. That the double damages to be awarded to the party grieved 3 Inſt. x72. 
by a forged releaſe of an obligation, &c. ſhall be governed by the 2 
penalty, and not by the true debt appearing in the condition. . 

9. That one, who hath been convicted of publiſhing a forged 3. Inſt. 277. 
ted, may become guilty of felony by forging another deed after- 1 Pa 
wards, as well as by publiſhing any ſuch deed, notwithſtanding * 70. 925. 
the ſecond offence be not of the very ſame nature with the firſt ; | 
for the words of the ſtatute are, F any perſon being convicted or 
endemned of any of the offences aforeſaid, & c. ſhall after any ſuch 
cmution or condemnation eftſoons commit any of the ſaid offences. : 

10. That notwithſtanding it be neceſſary, in every proſecution 3 Keb. 356. 
upon the ſtatute, ſtrictly to purſue the very words of it; (for 307 6 
viich cauſe it hath been reſolved, that an inditment, ſetting Keb. > es 
forth the forgery of a writing indented, without adding that it 2 Keb. 129. 
vas ſealed, is inſufficient ;) yet there was no neceſſity that the PI 
inflation of the words of the ſtatute ſhould be in proper claſſi- 24. 5 
cal Latin, ſo that it were intelligible; and upon this ground it Salk. 376. 
hath been adjudged, that an indictment ſetting forth, that the ” 8 _ 
defendant ſuper caput ſuum proprium did forge, &c., meaning L 
thereby to expreſs that he did it of his own head, is ſufficient, | 

11, That upon an indictment of treſpaſs, forgery and publica- 2 Lev. 111. 


on cf a deed, a verdict finding the defendant guilty de trag 3 Kebe 353. 


FeJone S forgeria prædictis, prout ſuperins in indictamento ſupponi- Hawk. P. C. 
| tur, c · 70+ 5827. 
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Reb. 707. 
742. 803. 
$48. The 
King v. 
Ring, 

and Paſch. 
4 Geo. 2. 


S. P. deter - 


mined be- 
tween The 
King and 
Croke, 


2 Stra. 901. 


Barnard. 


ko K. B. 168. 


447. 461. 
(B). 


* Made per- 


petual by 
9 Geo. 2. 
c. 18. & 


wide 31G. 2. 
$. 23. 881. 


Ruſſell's 
caſe. 
Leach's 
Caſes, 8. 


. 7 ho Ac . / 
FAT PICS 


„  Forgery, "1 
tur, is ſufficient, becauſe theſe words de tranſzrefſione predift, in. 
clude the whole: alſo, perhaps ſuch a verdict may be ſufficient 
for another reaſon, becauſe the offence is equally within the ſta. 
tute, and the puniſhment the yery ſame, mh the party be 
guilty both of the forgery and publication, or of one of them 
only. . | | 
12. That if the conveyance be defeCtive, ſo as not to pals the | 
thing intended to be conveyed, yet it is within the act; as where 
to an indictment of forgery the error aſſigned was of a deed en. | 
rolled, and the acknowledgment laid eleven months after the en- 
rolment ; and it being objected, that it being of a bargain and 
ſale it could have no force, nor be any way binding to - party 
without the acknowledgment; the court held, that admitting 
the acknowledgment eſſential, ſo that the enrolment was not 
good, unleſs that appeared, (which they ſeemed to deny,) jet 
that it was within the ſtatute z and that though there be a flaw in 
the conveyance forged, which counſel learned may eſpy and | 
avoid, yet the party may be impeached, moleſted, and troubled | 
by ſuch deed, which makes it within the ſtatute, | | 
By the 2 Geo. 2. cap. 25. “ reciting, that the laws already in 
force were not effeCtual for preventing the abominable crimes of | 
forgery, it is enacted, © That if any perſon ſhall falſely make, | 
“ forge, or counterfeit, or cauſe or procure to be falſely made, 
“ forged, or counterfeited, or willingly act or aſſiſt in the falſe 
« making, forging, or counterfeiting, any deed, will, teſtament, 
« bond, writing obligatory, bill of exchange, promiſſory note for | 
“e payment of money, indorſement or aſſignment of any bill of | 
exchange, or promiſſory note for payment of money, acquit- | 
«© tance or receipt either for money or goods, with intention to 
« defraud any perſon, knowing the ſame to be falſe, forged, or 
© counterfeited, then every ſuch perſon, being thereof lawtully | 
t convicted according to the due courſe of law, ſhall be deemed } 
« guilty of felony, without benefit of clergy.” | 
Provided, „That no attainder for this offence ſhall make or 


— 


* work any corruption of blood, loſs of dower, or diſheriſon of 


3 5 55 4. 4 Mg, e 2 . 5 = 
ee e NOOR 
7 2 n 


Jn J. 
z2 1. 


% countable receipt for any note, bill, or other ſecurity for pay- 


y the 7 Geo. 2. c. 22. reciting the laſt above-mentioned 


- ſtatute, and that the ſame doth not extend to the forging of an 


acceptance of bills of exchange, it is enacted, „ That if any 
« perſon ſhall falſely make, alter, forge, or counterfeit, or cauſe | 
« or procure to be falſely made, altered, forged, or counterfeited, 
« or willingly act or aſſiſt in the falſe making, altering, forging 
« or counterfeiting any acceptance of any bill of exchange, 1 
« the number or principal ſum of any accountable receipt for 
any note, bill, or other ſecurity for payment of money or 4 
« livery of goods, with intention to defraud any perſon _ 
« ever, or ſhall utter or publiſh as true, any falſe, altered, forged, 
* or counterfeited acceptance of any bill of exchange, or ac 


. of N d 
“ment of money or delivery of goods, with intention to deirau 


«i any 


t any perſon, knowing the ſame to be falſe, altered, forged, or [ *The fol- 
« counterfeited z then every ſuch perſon, being thereof lawfully. wer a 
convicted, according to the due courſe of law, ſhall be deemed % feiones 


« ovilty of ſelony, and ſhall ſuffer death as a felon, without be- withour be- 
« nefit of clergy *.“ a — es 


Of teſtimonial of juſtices by ſoldiers or mari 39 Eliz. C. 17. 23 uthorities to transfer 2 

frct, or perſonating propriecors, 8 Geo. z. 25 31 Geo. 2. c, 22, 3 of order for payment 2% Z- 3-£/. 

of annuities, or perſonating the proprietor, F Geo. 1. c. 12. 4+, 9 . c. 34. I$.3 of new 4 en 
5, or receipts for money payable on indentures, 8 Ann. c. 9. $41. ; of the hand of the accountant- 

general, regiſtrar, clerk of the report=office, or any of the caſhiers of the bank, 12 Geo. 1. c. 32. 593 

of Zaſ India bonds, id.; of South Sed common ſeal bonds, receipts, or warrants for dividends, 9 Ann. 

6,21.h57., 6 Geo. 1. c. 4. &56., Geo. 1. C. 11. F 50., 12 Geo. 1. c. 32. Hg. and other ſubſequent 

ats ; of Mediterranean paſſes, 4 Geo. 2. c. 18. ; of any entry of acknowledgment of bargainor in bar- 

grin and ſale in the regiſtry of York, the ſecond offence, 8 Geo. 2. c. 6. & 31.; of famp for marking 

geld and ſilver, 31 Geo. 2. c. 32. H 15+; of policies of Royal Exchange and London Aſſurances, 6 Geo. 1. 

c. 18. § 13.3 of debentures, 5 Geo. 1. c. 14. Y10.; of the marks on leather, 9 Ann. c. 11. $44, 

5 Geo. 1. c. 2. $9. 3 on linen, 10 Ann. c. 19. $97., 4 Geo. 3. c. 37. 3 26. ; of the common ſeal of 

the bank, or of bank notes, 8 & g W. 3. c. 20. $36., 11 Geo. 1. c. 9. §6., 15 Geo. 1. c. 13. Fi. 

of excbequer bills, 7 & 8 W. 3. c. 31. §78., 9 W. 3. c. 2. 53. 5 Ann. c. 13., 3 Geo. 1. c. 8. pwn, 

$ Geo. 1. c. 4. 91+, 9 Geo. 1. c. 5. & 19, 11 Geo. 1. c. 17. §6., &c.z-of lottery orders, 

12 Ann. c. 2+ 5 Geo. 1. c. 3+, and ſubſequent lottery acts; of famps, 5 W. & M. c. 21. 11. 

9 10 W. 3. c. 25. & 59., 9 Ann. c. 23. F 34+, 10 Ann. c. 19. 3 163. 10 Ann. c. 26. 

672., 5 Geo. 1. c. 2. 59 6 Geo. Is c. 21. §60., 29 Geo. 2. c. 12. F21., 29 Geo. 2. c. 13. 5., 

30 Geo. 2. c. 19. H27., 32 Geo. 2. c. 35» 2 17., 2 Geo. 3. c. 36. §8., 5 Geo. 3. c. 35. $6., c. 46. 

o., c. 47. JB8., 7 Geo. 3. c. 44. \ 5+, 16 Geo. 3. c. 34. §15., 17 Geo. 3. c. 50. S25., 

20 Geo. 3. c. 18., 23 Geo. 3. c. 49. H20., c. 58. § 11., 24 Geo. 3. c. 54. F 16., 25 Geo. 3. c. 50. 

919.5 c. 55. §15. C. 51. F165. c. 79. §17., c. 48. Fo. ; of ſeamens' tickets, wills, &c., 9 Geo. 3. 

c. 30. $6. z of the band of receiver of prefines, 32 Geo. 2. c. 14. §9. 3 of acceptance of bills of 

exchange to defraud corporations, 18 Geo. 3. c. 18. ; of warrant or order for payment of money or 

klivery of goods, 7 Geo. 2. c. 22. ] 


[A man may be guilty of forgery within ſeveral of the above Fot. 116. 
ſtatutes, though the perſon: whoſe name or ſignature he purports 


to forge be not in exiſtence. As, if a perſon alter his own 

name indorſed on a bill of exchange to the name of a perſon be- 

ginning with the ſame initial, although there is no known perſon 

in exiſtence, anſwering to the name forged. So, where a perſon R. v. Tuſt, 
in poſſeſſion of a promiſſory note, which had been loſt, indorſes ee 

it in a fictitious name in order to get it diſcounted. Upon the 3 
lame principle, a man may be indicted for forging a /aft will and R. v. Co. 
teſtament, although the ſuppoſed teſtator be alive. r 


; : 356. 
If a bill of exchange payable to A. or order get into the hands ' Mead v. 


of another perſon of the ſame name with the payee, and ſuch Young, 
perſon, knowing that he is not the perſon in whoſe favour it was - IG 
drawn, indorſe it, he is guilty of forgery. | 
A forged draught on a banker is an order for the payment of Locket's 
money within the 7 Geo. 2. c. 11., although no perſon of the gat * 
name forged ever kept caſh there. : | | = 
To forge a note in imitation of a bank note, although there be Elliat's 
10 water-mark, and the word pounds be omitted, is a capital en bs 
offence, | 8525 
An entry of the receipt of money or notes made by a caſhier Harriſon's 
of the bank of England in the bank book of a creditor, is an ac- c. 
countable receipt for the payment of money within 7 Geo, 2. 
 22., and altering the principal ſum by prefixing a figure to in- 
reaſe its numeration, is a capital forgery. 8 
| | ; 0g 


=_—_ Formedon. 


| Jonesand So, is a forgery with intent to defraud the Rewards of the fra | 


Amer? of the ſons of the clergy. 


(A) 
eng 0 But a forged order for the delivery of goods, to be within 
Id. 108: 7 Geo. 2. c. 22. mult be poſitive and compulſory. It muſt like. 
266. 5 wiſe be directed to the perſon who holds the goods, and it muſt Orn 
= id. appear upon the indictment that the perſon whoſe name is 5 
227 120, Charged to be forged, a an authority to make ſuch order as the =. 
he Sa | d order purports to be. : 4 
R. v. Jones 8 — an ne” penn ſtated that the inſtrument forged « pur- « ar 
Dougl. 300. cc ported to be a bank note,” but, in fact, it was very different 5 ; 
and diſtinguiſhable from that ſecurity ; the court held that the ogg 
defect could not be ſupplied, ſo as to ſupport the N N by abe ſh 
any repreſentations of the party at the time he uttered it.] rs 
md an ad 
FT 6 This 
8 (ap, I. 
comme 
donee, 
it, in 
F ormedon. ſtatute, 
| | deprive 
have a 
ceſtor, 
| | ; Tail, (4 
8 ich lies for the iſſue in 1 
RME DON is a real action which lies ; : pra 
9 1 | a after the death of his anceſtor, or for him in remainder | hon law, 
| 327- r reverſion after the eſtate-tail determined, and is called forme- | 
ö Booth, 139+ ” _— ſe the writ comprehends the form of the gift. And 
b 7 he proceedings in this action, as in all other real actions, be- | lands o 
1 ing dilatory and expenſive, it is now ſeldom brought; but as Fab | 1 be a 
4 A — remedy in many caſes, and ſtill in uſe, we ſhall conſider wir 
| f 1 
j it under the following heads, * 
b; . vifts, C 
4 — . | In body, and 
bit (A) Of the ſeveral Writs of Formedon : And herein, 27 
4 | | e But th 
4 1. Of the Formedon in Deſcender. | b 
2. Of the Formedon in Remainder. 1 8 a 
N 3. Of the Formedon in Reverter. ä ; inge 
N „ medon 
g (B) Of what Things a Formedon will lie. 5 | bo, | 
„ 1 it E. hich! 
4 (C) How the Demandant muſt ſet forth his I. they ha 
q (D) Of the Tenant's Plea in Abatement or Bar. aq i 
3 the 
1 ; | : If te 
lon ent 


(4) 0f 


„ 


(J) Of the ſeveral Writs of Formedon : And herein, 


tenant in tail ſhall not have a writ of right ſur diſclaimer, nor a quo jure, nor a ne injuſte vexes, nor nuper 
wir, or raticnabili parte, nor a mortdanceſtor, nor a ſur cui in vita; for theſe and the like none but tenant 
inter ſhall have. Co. Lit. 326. b. But tenant in tail ſhall have a gucd permittat, a writ of cuſtoms 
ind (;rwices in le debet & ſolet, but not in the debet only; and in like manner he ſhall have a ſecda ad mo- 
in{:num in le debet & ſolet, but not in the debet only; alſo be may have a writ of entry in conſimili caſu, 


Formedon. . 


i. Of the 8 in Deſcender. 


Ormedon in the deſcender is an action ancęſtrel droiturel, 
F which lies for the ifſue in tail, upon a violation of that right 
which deſcends to him from his anceſtor,. according to the form 
of the gift, and is in nature of a writ of right, bein 
ligheſt writ that an iſſue in tail can have. 


287 


2 Inſt. a9 t. 
Plow. 235 


F. N. B. 
212. L. 


Lit. § 595 


(a) And 
therefore 


md an admeaſurement, and a native babendo, ceſſavit, eſcheat, waſte, and the like. Co. Lit. 326. b. 


% 


This writ lay not at common law, but was given by We/tm. 2. 
h. 1. the (5) form of which is ſet forth in the ſtatute ; for at 
common law all eſtates-tail were fee- ſimple, conditional, and the 
donee, by having iſſue, might have aliened the eſtate or forfeited 
it, in which caſes the ifſue had no remedy z but when by this | 
fatute, called the ſtatute de dons conditionalibus, the donee was 
{eprived of this power, it was alſo neceſſary that the ifſue ſhould 
have a remedy againſt the alienation or diſcontinuance of his an- 
ceſtor, and therefore the (c) formedon in deſcender was given. 


Tail, (5) But though the form of the writ be ſet down, yet the ſtatute need not be recited, nor any 
other ſtatute which giveth the form of the writ. 2 Inft. 336. 

a aſſiſe of mirtdanceſtor, he might, according to his ſpecial caſe, have a formedon in deſcender at com- 
nom law, but then he was to recover a fee-fimple. Piow. 289. b. per Bendlow, Co. Lit. 60. b. 


So, if a 


which 


die, 


So, if tenant in tail hath iſſue two daughters, and one of them 
ath iſſue a ſon, and dies, and the tenant in tail dieth, and a 
ranger abates, the ſurviving daughter and ſon ſhall have a for- 
mon in deſcender. | 
it a man gives lands unto a woman, and unto the heirs 
h he himſelf ſhall beget on the body of the ſaid woman, and 
have iſſue between them two daughters, and one of them 
ghter, and dies, and after the donor and donee 
the aunt and niece ſhall join in a formedon. | 
tail hath iſſue two ſons, and dies, and the eldeſt 
en enters and hath iſſue and dies, and the iſſue enters, and dies 


th iſſue a dau 


lf tenant in 


Co. Lit. 


21. 326. b. 


F. N. B. 
212. L. 
And. 73. 


6 Co. 40. 


Moor, 155. 


Vent. 299. 
& wi 25 
tit. Eſtaret, 


(c) That where the heir could not have 


And therefore ſince this ſtatute upon (d) every gift in tail of F. N. B. 
lands or tenements, if. the anceſtor alien the lands or tenements, 
or be diſſeiſed or deforced thereof and die, he who is heir unto 
tie-lands, by force of the gift, ſhall have his formedon in de: ant may 
ſcender againſt him who is tenant of the lands or tenements, or 
{:) pernor of the profits of the ſame. | 


gifts, Cro. Jac. 330. per Coke, But if A. makes a gift of the manor of S. to B. and the heirs of his 
by, and afterwards by another deed gives fixty acres of land to B. and the heirs of bis body, upon the 
*xh of B. without iſſue, A. cannot have one formedon in reverter on theſe diſtin gifts. 8 Co. 86. b. 
ut the writ againſt the pernor of the profits is given by the ſtatute of 1 H. 7. c. 1. 


212. L. 


(4) That 


the demand - 


have one 
formedon 
upon ſeveral 


F. N. B. 
213. C. 


F. N. B. 
213. E. 


Plow. 2 39. 
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288 Formedon. 

| without iſſue, the youngeſt ſon of tenant in tail ſhall have his 
formedon in deſcender. | 75 8 _ | 

F. N. B. If tenant in tail hath ſeveral daughters, and after his death 

214+ D they enter and make partition, if one of the daughters after dif. 

wide tit. F . . x . 4 

Ceparceners, continues, and dies leaving iſſue, ſuch iſſue may have a formedon 
in deſcender. . 


Fitz. N. B. S0, if two coparceners are tenants in tail by deſcent from their 


214. C. father or mother, and afterwards they make partition, and one 


coparcener hath iſſue and dies, and the other coparcener dies 
without iſſue, the iſſue ſhall have a formedon in deſcender for th 

| whole land. | | 
F.N.B, So, if the lands in gaveltind be-entailed, and deſcend to many 
214 B. brethren as heirs to their father, and they make partition betwixt 


them of the lands, and afterwards one aliens his part and dies, 


his heirs ſhall have a farmedon of that which they held in parts, 


Perk. $334 If lands be given to two men, and to the heirs of the body of | 


one of them, and he who hath the inheritance marries, and dies 
leaving ifſue, fuch iſſue may, after the death of him who hath the 


freehold, bring a formedon in deſcender againſt a ſtranger who | 


abates, and allege the eplees in his father ; for to ſuch an intent 
the eſtate-tail was executed in the donee; but, in this caſe, it 


ſeems that the wife of the donee who had the inheritance in him | 
ſhall not be endowed, becauſe the eſtate-tail was not executed to | 


all purpoſes in the huſband. 


Co. Lit. If tenant in tail diſcontinue in fee, and die, and the diſcon- | 
297. b. tinuee make a leaſe for life, and grant the reverſion to the iſſue, | 
he ſhall not have a formedon againſt the tenant for life, for by his | 
formedon he muſt recover againſt an eſtate of inheritance, which 


the tenant hath not in him. | 


6 Co. 7. b. If in a formedon in deſcender the demandant is barred by } 
verdict or on demurrer, yet his iſſue in tail ſhall have a new for- 
medonin medon on the conſtruction of the ſtatute Vm. 2. So, if he be 
deſcender is barred of a writ of error by a releaſe of errors by his anceſtor, | 


(a) That a 
bar in a for- 


a good bar | X : ah 
a et he ſhall have a new writ of error; for he does not claim 


formedon in together as heir, but per formam doni ; and by the ſtatute he ſhall | 
deſcender not be barred by the feint or falſe pleading of his anceſtor, (a) ſo 


_— long as the right of entail remains. 


ſame gift. Co. Lit. 393. b. 


2. Of the Formedon in Remainder. 


6 4 
Lit. F 597- This writ lies where a gift is made in tail or for life, e | 
T. N. B. jn tail or in fee, and the tenant in tail or for life aliens, or 1 dil. 


2 C. 5 0 5 . . . 1 . 
5 ſeiſed, and dieth without iſſue, he in remainder, or his repre 


ſentative, may bring their formedon in remainder. & _ 

2Inft. 336. This writ, as it lies for him in remainder after an eſtate-tail, ' 
151. grounded upon the equity of the.ſtatute de donis ; for a formedon 

in remainder did not lie upon an eſtate- tail at common law, N 

cauſe it was a fee-fimple conditional, whereupon no Temainder 

could be limited, becauſe of the danger of a perpetuity, whi 

was always againſt the policy of our law. | But 


an is 
2 * 


A R 
N 
** 


But it ſeems that, by the better opinion, a formedon in re- F. N. B. 
mainder lay after an eſtate for life; for this was an intereſt well oh = 
known long before the ſtatute de donis ; yet others doubt hereof, 3 51. 

and think, that in this caſe it was given by the ſtatute of V im. 2. (a) U hat at 
cap. 24. made in the fame year, by which it is provided, Quad 1 
quotieſcunque de cætero evenerit in cancell' quod in uno caſu reperit for life 
breve, in conſimili caſu cadente ſub eodem jure & ſimili remedio indi- aliens, he in 
gente, concordent clerici in Canc. in brevi faciend. on which words ee ges ; 
it is clearly agreed the writ of entry in cenſimili caſu is grounded, never brings 
which 1s (a) a proper writ for him in reverſion or remainder after either bis 


. writ of en« 

an eſtate for life. . ey aus 

nili caſu, in the lifetime of the tenant for life, or his formedon after his death, or writ of entry ad coma 
J nunem legem, but enters for the forfeiture, and brings his ejectment; but if the alienee of the tenant 
it for life die ſeiſed before the entry of him in remainder or reverſion, his entry in ſuch caſe being taken ” 
87 away, this may be a proper remedy. Booth, 151-2. STS "Tk 
of If lands be given to A. for life, and the reverſion be afterwards F. N. B. j 
es granted to B. in tail, and after the death of A. a ſtranger abate, Ds —_ | 1 
be B, ſhall have a formedon in remainder, and not in the reverter. 37 Fi 
ho i If lands be given to the father and ſon, and to the heirs of Dyer, 1 
nt their two bodies begotten, remainder over in fee, and the father 743-5* = 
die leaving only one ſon, who afterwards dies without iſſue, and Z 


a ſtranger abate, or the eſtate had been diſcontinued, he in re- 


— — — — — — — _ — 
«1% a1 ow - * * * * 
= 3 4 
—— x ů ů ů 
2 —_——— 5 


alien in fee, and have iſſue D., D. ſhall not have a formedon in 
remainder, becauſe C. his father was ſeiſed, and the right de- 


ſcended to him, but he ſhall have the general writ of formedon 
in deſcender. 5 | 


3- Of the Formedon in Reverter. 


Ibis writ lies where the donee in tail or his iſſue die without Lit. & 596... 
ue, and a ſtranger abates, or they who were ſeiſed by force of F. N. B. 


. . 0 7 . * — E. 
the entail diſcontinue the ſame; in either of theſe caſes, the donor Fill Dyer, 
or his heirs may have a formedon in reverter. 199. pl. 55. 

, where he in 


reverſion muſt bring his formedon, and cannot have a ſcire facias to execute a fine. 


This writ lay at common law; for though at common law the 2 lod. 336. 
ate-tail was a fee-ſimple conditional, ſo that by having iſſue, Flow. 335+ 
the donee by alienation, &c. might have barred the poſſibility of 
e donor's right of reverter, yet the having of children was in 
e nature of a condition precedent; and therefore if the donee 
never had a child, the donor might bring his formedon in re- 
"erter, and recover againſt any alienation or diſpoſitioꝶ of the 


onee. 


Ver. III. | U 
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deſcender for thoſe profits. 


Formedon. 


(B) Of what Things a Formedon will lie. 


Co. Lit. 20. II ſeems that all ſuch inheritances, as may be entailed, may be 
vide Ut. recovered in a formedon, and that therefore it lies not only of 


Eſftates-tail ; | 
ee (A). lands, but alſo of rents, (a) commons, eſtovers, or other (5) pro- 


(a) But it is fits ariſing from lands. 

faid, that if 

one grants common of paſture to a man and the heirs of his body, and the donee dies, and the heir is 
deforced of the common, he ſhall not have a formedon in deſcender of the common, but a guod fermitta:, 
in the nature of a formedon, and ſhall count upon the gift and ſpecial matter. F. N. B. 212. B. (5) As 
if a man grants the moiety of the profits ariſing out of his mill unto another man, and the heirs of his 
body, and the donee dieth, and his heir is deforced of the profits, the heir ſhall have a formedon in the 
F. N. B. 212. B.—So, if one grant to a man, and the heirs of his body, 
paſture for twenty oxen, or for an hundred ſheep, &c., and the donee die, and his ſon, who is his heir, 
be deforced thereof, he ſhall have a formedon in the deſcender. F. N. B. 212. B. 


Roll. abr. But no formedon will lie for things merely perfonal, which only 
1 charge the perſon, and neither iſſue out of land nor relate to it, 
2 and therefore cannot be demanded as a tenement in a præcipe; as 
if A. grants to B. and the heirs of his body, to be maſter of his 
hawks, or keeper of his hounds, with a fee or ſalary annexed to 
it, the iſſue of B. cannot have a formedon thereof. | | 
If there be a cuſtom in a manor, that copyholds may be en- 
tailed, which co-operating with the ſtatute de donis is allowed to 
be good, the ifſue in tail may have a formedon of ſuch lands, 


Co. Lit. 60. 
wide tt. 


Copybe!d. 


(C) How the Demandant muſt ſet forth his Title. 


Keg. 244+ TH demandant in 2 uin in the deſcender muſt make 


eee himſelf heir to him who was laſt feiſed by force of the en- 
ol. 56. tail, but he (c) need not mention an anceſtor who happened to 
F. N. B. be inheritable, but was never actually ſeiſed by force of the en- 
3 tail; as if there be grandfather, father, and ſon, and the father 
Het. 58. die in the life-time of the grandfather, the ſon may bring his 
0% Where formedon without alleging any right in the father. So, if the 


in formedon IRE e Ie hs 
W donee in tail has two ſons, and the eldeſt dies in his life- time, 


the demand: ſecond may, after the death of his father, bring his formedon 


= _ without taking notice of the eldeſt ſon. 
imfelt heir | | 3 
unto every one that had been inheritable to the entail, though by the regiſter he ſhould make himſelf 
heir only unto them that were ſeiſed by the force of the entail ; yet the writ was holden good, cited from 
the Vear- book 11 Hf. 6. 20. Hob. 51, 52. But he muſt not fail to make himſelf heir to all that were 


feiſed, Hob. 524 | 

Mod. 219. So, where in a formedon in defcender, the demandant ſet forth, 

— that the right deſcended unto him as brother and heir to the do- 

1 Mod: 04. nee, without alleging that the donee died without ifſue, it Wa 
8. C. holden good; for he could not be heir to his brother unleſs 

brother had died without iffue. : 

in his wit 


Dyer, 216. In formedon in reverter, the demandant need not i 


boat, 6, Of count allege, that all the ifſue inheritable are dead; but it Þ 
Dyer, 14. ſufficient for him to ſay, that the donee is dead without iſſue Jo 


- ” — 


Formedon. | 291 
that after his death it ought to revert to him, for he is (a) a pl. 75. 19. 


ig : *.. pl. go. 
ranger to the pedigree, and therefore not obliged to make it "Bat in 
out. | | ö this writ, 
nane of the anceſtors of the donor, that were ſeiſed of the reverſion deſcended, are to be omitted in the 
pedigrees Booth, 155 N ; 


1 
1 
= 
it 
| 
bl 
Wit 
N 
4 


So, in a formedon in remainder, the demandant need not al- Booth, 155. 
lege, that all the parties are dead, for he is equally a ſtranger, as 3 5 
in the precedent caſe; and it is ſufficient for him to ſhew, that he Brown. 16 g. 
who laſt inherited by force of the entail is dead without iſſue. | 

So, in a formedon in remainder upon an eftate-tail limited to Hob. 51. 
p. and K. the remainder to F. in fee, & qui poſt mortem P. and 
X. to T. ſon and heir of F. ought to remain; the writ was ad- 
judged good without laying expreſsly the death of F. though it 
was urged that the form of the Regiſter was ſo, becauſe the laying 


of T. to be heir of F. doth import as much. 


* 


q But in a formedon in remainder, it is not ſufficient for the de- 5 Mod. 176 
, mandant to allege, that the iſſue in tail is dead without iſſue, Fer Holt, 
$ without ſaying that the tenant in tail is alſo dead without iſſue, 
$ for he in remainder can have no title unleſs the eſtate-tail be 
0 ſpent; and it is not implied that becauſe the iſſue is dead with- 
| out iſſue, that rherefore the tenant in tail is, for he may have 
. other ſons beſides his eldeſt. | 
0 Alſo, if there be tenant in tail who hath three ſons, and the Hob. 333. 
ſecond levy a fine in the life-time of his father, and the lands de- ; 
ſcend to the eldeſt, in whoſe life-time the ſecond ſon dies, al- | 
though the youngeſt ſon may, on the death of the eldeſt, bring 
e. nis formedon in deſcender, and Jay down the entail, and then 
bring it to his eldeſt brother that was laſt ſeiſed, and make him- 
ke ſelf immediate heir unto him without mention of the ſecond 
BY brother; yet if the ſecond ſon ſurvive the elder, the tenant in 
to the formedon may plead the fine. of the middle brother, and that 
. te or his iſſue did ſurvive, Sc. and this will be a good bar. 
her In a formedon in deſcender by huſband and wife, in right of Hob. 2. 
his the wife, the deſcent muſt be made in the writ to the wife alone, Brownl. 
the for the deſcent followeth the blood, and to that the huſband is a “ 2 
the ranger, | | 
don lu a formedon in remainder, the demandant ought to ſhew the F. N. B. 
"ed of gift, if yer be required thereof, but he need not men- OY 
Ke won it in his count, but the tenant is to demand oyer thereof. "IT 
| from 
t were JE 
| (D) Of the Tenant's Plea in Abatement or Bar. 
orth, 
do- 


THERE are ſeveral pleas both in bar and abatement, which Booth, 28. 
00 | the tenant may plead to this action; ſuch as (5) non-tenure, % This 
s the 


Sn l , is 
Fluch is a plea in abatement, and by which the tenant ſhews that founded on 


Su ss vt tenant of the freehold, or of ſome part thereof, at the that rule 
= - 


me of the wr; . - 14 laid down 
* tix writ brought, or at any time ſince; which is called D 
4 8 non-tenure generally. 1. f. e 25. 
* 0 Fmittere non puteſt quod nen babet, & ita cadit breue. 
that 


2 Special 


292 | Formedon. | 
Booth, 29. Special non-tenure is where the tenant ſhews what intereſt and 


eſtate he hath in the land demanded, as that he is tenant for iv 

years, in ward, by ſtatute merchant, elegit, or the like; and — 

therefore the plea of ſpecial non- tenure muſt always ſhew who is in 

tenant. : „ ; 

Brownl.153- In a formedon in deſcender againſt three, who plead non- me. 

2 tenure, and iſſue thereupon joined, it was found ſpecially that ; 

I 0 two of them were leſſees for life, the remainder to the third x 

perſon; and whether the three were tenants, as the writ tall 

| ſuppoſed, was the queſtion ; and it ſeems by the book, that they bir 

were, for they ſhould have pleaded ſeveral tenancy, and then the f 

| demandant might maintain his writ.. 1 80 

4 Booth, 29. At common law, non-tenure of parcel of an entire thing, as a don 

| Mod. 181. manor, c. abated the whole writ ; but now by the 25 E. z. * 

cap. 16. it is enacted, © That by the exception of non-tenure of 1 

cc parcel, no writ ſhall be abated, but only for that parcel where- that 

| | « of the non=tenure was alleged.” | dem 

Mod. 18 1. If the tenant pleads non-tenure of the whole, he need not ther 

CE ſhew who is tenant; but in a plea of non-tenure of parcel he Judg 

6 mult ſhew who is tenant, and this even before the ſtatute ; for n 

the common law would not ſuffer a writ good in part, to be T 

1 wholly deſtroyed, except the tenant ſhewed the demandant how pure 

he might have a better. form 

JLev. 585. Ihe tenant cannot, after a general imparlance, plead non- eſtat 
4 ne and tenure of part, though he may plead non-tenure of the whole. 

1 pop - | . 3 8 into a 

1 3 Lev. 330» In a formedon in reverter it hath been adjudged, that if the abate 

4 eee Ye tenant pleads non-tenure generally, the demandant may maintain eught 

| 2 Lutw. his writ that he is tenant, though he can recover no damages; 
4 963. S. C. and that Lfitleton and Cote were not to be intended of ſimple plea lt 
| of non-tenure, but of non-tenure with a diſclaimer, as the {a th 


pleadings were uſually in Littleten's time; for upon the ſimple 
plea of non-tenure, ſuppoſing the tenant hath no freehold, but a 
reverſion in fee, the demandant ſhall not be reſtored to the fee, 
for nothing is diſowned by the ſimple plea of non-tenure but only 
the freehold ; which may be true, and yet he may have the re- 
verſion in fee; but when the tenant diſclaims, or pleads non- 
; tenure and diſclaims, the demandant ſhall. be reſtored to the 
whole, becauſe he hath diſclaimed the whole, | 
2 Inſt. 291. A feoffment and lineal warranty, with aſſets, by deſcent, may | 
RA tal be pleaded in bar to a formedon in the deſcender. So, a collateral | 
e warranty, without aſſets, before the ſtatute 4 & 5 An. c. 16. 
. 21. might be pleaded in bar to ſuch a formedon. | 
Booth, 164. 80, a common recovery may be pleaded in bar to a formedon | 
Ade tit, in remainder or reverter, either with double or ſingle voucher; | 
| rams uh with ſingle, if the tenant to the writ were ſeiſed of the eſtate-tall 
at the time of the recovery; with double voucher, if he were 
not ſeiſed. | 

Booth, x65 In a formedon the tenant may plead in bar an exchange be» 
tween the anceſtor of the demandant and him under whom the 


tenant claims, and that the demandant entered into the. Kuen 
| given | 
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given in exchange, and takes the profits; and an alienee may 
plead this plea, though he be a ſtranger, for he is privy 


in eſtate. 8 


Nen dedit, i. e. no ſuch entail, is a good plea in bar of all for- Co, Ent. 


medons, and it may be pleaded by the vouchee. 23 5 
bed o 1 3 I = 
To a formedon in remainder may be pleaded in bar an eſtate- Booth, 164. 


tail, made by another long before the donor in the count had any 

thing, and that the tenants are heirs to the firſt entail. 
A remitter may be pleaded in bar, as thus; that the donee Booth, 164. 

was ſeiſed in fee, and being an infant made a feoffment to the | 

donor, who gave the land to the infant in tail, by which he was 

remitted, whoſe eſtate the tenant hath. | | 


If in a formedon in remainder the tenant pleads infancy, and Lev. 163. 


that the remainder deſcended to him, and prays his age; and the Amcot v. 


demandant pleads that the remainder did not deſcend to him, and rap, © 


thereupon iſſue is joined, and found for the demandant, a final 252. S. C. 
judgment ſhall be given notwithſtanding the infancy of the to- re _ 4 
nant. | Infancy and Age, 

The tenant may plead, that the demandant, at the day of the Winch. 23. 
purchaſe of the writ, was (a) ſeiſed of the lands for which the Dyer, 137. b. 
formedon was brought; but in ſuch plea he muſt ſhew of what (a) That if 


eſtate. the demand. 


: ant enters 
into any part of the land after the writ purchaſed, this falfifies his writ ; and therefore the writ ſhall 


abate for the whole. Lutw. 29. That if the tenant pleads entry into part pending the writ, he 
6ught to ſay that he entered and expelled the other, Winch. 23. P : * 7 


lt is holden as a rule, that nothing can be pleaded in abatement 3 Les. 2 
{a this action after a view, but what ariſes upon the view. 
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'D rev 
CU! 
5 ag: 
Fraud. I 
| + & 
Co 
34 
10 
and 
4 Co. Lit. 3. b. RAU D (a) covin, colluſion, and deceit, are often uſed ax pre 
þ oa ra ſynonymous words, and in whatever ſhape or form they ap- in 
4 covin to be pear, are always deemed odious in the eye of the law. by 
:} a ſecret aſſent, determined in the hearts of two or more, to the defrauding and prejudice of another. Co, * 
bf Lit. 357. | N | thi 
WW! | 3 
= | R | | M 
i But for the better underſtanding hereof we ſhall conſider, No 
u SE Is his 
4 (A) What Acts are condemned in the Common Law 5 
| Courts as fraudulent, though not within the 571 
expreſs Proviſion of any Act of Parliament. 
(B) What Acts are deemed fraudulent in the Courts * 
of Equity. : 
| : ; [1 
1 (C) Of fraudulent Conveyances to defeat Creditors | 
1 and Purchaſers within the 13 & 27 Eliz. Ke: 
"| (D) In what Court Fraud is cogniſable. by 
7 | | 1 * i but 
1 (E) Where a Wrong: doer is farther puniſhable than 
1 by making void the fraudulent Act. > 
$ | the 
5 | acc 
1 ; 2 
„ | Was | 
1 (A) What AQts are condemned in the Common Law 5 
14 Courts as fraudulent, though not within the 
4 | expreſs Proviſion of any Act of Parliament. By 
Y | Co. Lit. HERE it may be laid down as a general rule, that without the » 
= 3- b. Dyer, expreſs proviſion of any (5) act of parliament, all deceitful 
1 295. Hawk. . . . . 5 f hi ject 
i P. C. c. 71. practices in defrauding or endeavouring to defraud another of his * 
q | (5) Asto known right, by means of ſome artful device, contrary to the wg 
4 | the moſt re- plain rules of common honeſty, are condemned by the common 
34 markable CW . g a Fence are 
1 Aatutes law, and puniſhable according to the heinouſneſs of the offence. | 
or againſt fraud and impoſition, wide the ſtatute of Merton, or 20 H. 3. c. 5 · againſt the lord's enſeoffing his mo 
1 | ſon and heir apparent to defeat the king of his wardſhip; and the ſtatute 4 H. 7. c. 17+ to the (amt Ks 
4 purpoſe, the ſtatute of Glouceſter, or 6 E. 1. c. 11. for ſecuring the intereſt of termors againſt recoverie B 
#3 dy fiaud ; but more particularly the 21 H. 8. c. 18. which enables termors to falſify recoveries — 1 5 q 
1 their leſſors. Weftm:. 2. or 13 E. 1. c. 4. for ſecuring the wife's dower againſt a frondulent ee th 


ſuffered by the huſband. 9 R. 2. c. 3. 13 R. 2. c. 12. 32 H. 8. c. 38. for ſecuring * 


—— n 


- — 6 3 IE 
+ EF: Rag 
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reverfioners 2gainſt recoveries ſuffered by fraud by particular tenants, ſuch as tenant for life, dower, 
curteſy, and after poſſibility of iſſue extint, 5 E. 3. e. 6. and 2 R. 2. c. 3. for ſecuring creditors 


againſt ſuch as take ſanctuary. 1 R. a2. c. 9. againſt fraudulent feoffments to perſons unknown. 


3 H. 7. c. 2. which makes deeds of gift of goods or chatcels, in truſt for the maker, void. 33 H. 8. Cc. . 
& 30 Geo. 2. c. 24. againſt obtaining money or goods by falſe tokens. The 13 Elia. c. 5. 27 Eli. 
c. 4. which are inſerted under this head. 29 Car. 2. c. 3. emphatically called the ſtatute of frauds. 
3&4 W. 3. c. 14. againſt fraudulent deviſes. 4 & 5 W. 3. c. 16. againſt fraudulent mortgages ; and 


10 Ann. c. 23. againſt fraudulent conveyances to multiply votes at elections of knights of the ſhire; 


ard the ſtatutes againſt frauds by perſons becoming bankrupts, for which wide tit, Bankrupt. 


Such as (a) cauſing an. illiterate perſon to execute a deed to his Sid. 312, 
prejudice, by reading it over to him in words different from thoſe [424 this 


. . . $f! though it be 
in which it was written. | aer * 8 
by a ſtranger to the party to whom the deed is made. 2 Co. 9.] (a) So, if one perſuades a woman to 


execute writings to another as her truſtee, upon an intended marriage, which in truth contained no ſuch 
thing, but only a warrant of attorney to confeſs a judgment, &c. Sig. $37: 

will. Noy 103. Or levies a ſine in another's name. Noy 99. 

Mod. 46. 2 Jon. 64. If he ſues out execution upon a judgment obtained by another perſon. 
Noy 99. Or if he acknowledges an action in the name of another, without his privity and againſt 
his will. Noy 99. In which caſes the record may be vacated, and alſo the wrong-doer puniſhed 
by information or indictment, and obliged to anſwer in damages, to the party injured, by an action on 


the caſe. Salk. 379. pl. 25. Hawk. P. C. 187-8. 2 Ld. Raym. 1013. 6 Mod, 42. 61. 104. 301. 
311. 7 Mod. 40. Salk. 286. pl. 20. 


ogr 630. Cro. Eliza. 531. 


Alſo it is a rule, that a wrongful (5) manner of executing a Co. Lit. 35, 


thing ſhall avoid a matter that might have been executed law- (5) Where 


p a perſon by 
ully. adding a ſeal to a note, which was ſufficient without a ſeal, loſt his ſecurity. 2 Vern. 162, 


As if a man that has a right of action to certain lands, by 41 Aff. 28. 
covin cauſes another to ouſt the tenant of the land to the intent - 1 
to recover it from him; and he recovers accordingly againſt him 420. 440. 


3 b . See 420. 549. 
by action tried, yet he ſhall not be remitted to his ancient right, Co. Lit. 357. 
but is in of the eſtate of him who was the ouſter. Poph. 64. 


100. 

8o, if one man diſſeiſes another of land, to which a woman 44 AM: 29. 
hath title of dower by covin, and with conſent of the woman, to Noll. Abr, 
the intent to endow her, and he endows her in the (c) country erke 
accordingly, yet this is of no effect againſt the diſſeiſee, but he tame law, 


may ouſt him becauſe of the covin. — 
vas upon a recovery againſt him in a writ of dower, becauſe of the covin. 44 Aſſ. 29. Rol. Abr. 549. 


And although the aſſignment was indifferently made by the ſheriff of an equal third part, yet 
ſhall the difleiſee avoid it. Co. Lit. 357. b. 3 Co. 78. 5 Co. 31. a. 6 Co. 58. a. 8 Co. 132. b. | 


If goods are ſold in a market-overt, by covin, between two, 2 Inf. 713, 
on purpoſe to bar him that has a right, this ſhall not bar him ny Elis. 
thereof. | 
As to frauds in contracts and dealings, the common law ſub- Roll. Abr. 
jets the wrong-doer in ſeveral inſtances, to an action on the 9% Oro. 
caſe; as if i ſion of goods ſells them to Br 10 

as if a perſon having the poſſeſſion of goods ſells them to But for this 
another, (d) affirming them to be his own, when in truth they wide tit. 
are another's, an action on the caſe lies. 2 
. | c , 
letter (E). (4) That the having the goods in his poſſeſſion is a warranty in law, that they belong to him. 
Salk. 210. pl. 2. Ld. Raym. 593 | 8 

But if 4. poſſeſſed of a term for years, offers to fell it to B. Roll. Abr. 
and ſays, that a ſtranger would have given him twenty pounds for 97; '9*: 

s term, by which B. b it, though in th A. Sid. 146. 

» by which means B. buys it, though in tru was Yelv. 20. 
— 1 4 never he 


So, if he ſuppreſs 3 
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298 Fffraud. 


S. P. And never offered twenty pounds, no action on the caſe lies, though 


taat in theſe B. is hereby deceived in the value. 
Caſes it was | 


the plaintiff's folly to believe him. | | 
Salk. 211. But if on a treaty for the purchaſe of a houſe, the defendant 
pl Zo affirms the rent to be thirty pounds per ann. whereas in truth it is 
iſney and C 
Selby, but twenty pounds, and thereby the plaintiff is induced to give ſo 
Lev. 102. much more than the houſe is worth, an action on the caſe lies; 
wg — for the value of the rent is matter that lies in the private know- 
518. 522, ledge of the landlord and tenant, and if they affirm the rent to 


S. P. ad- be more than it is, the purchaſer is cheated, and ought to have a 


Judged. remedy for it. 


11H.6.18. If avintner ſells (a) wine, which he warrants to be ſound and 
EN. B. 96. not corrupted, or if a perſon ſells any ( commodity which he 
in margine. Warrants to be good, if it proves otherwiſe, an action on the cafe 


(a) That if lies againſt him. 
the ſervant 


; 


of a taverner ſells wine to another which is corrupted, an action upon the caſe lies againſt the maſter 


though be did not command the ſervant to ſell it to any particular perſon. 9 H. 6. 53. Rol. Abr. gs. 
But if a ſervant ſells an unſound horſe, or other merchandize, in a fair, no action lies againſt the maſter, 
unleſs he commanded him to ſell to a particular perſon. 9 H. 6.53. Rol. Abr. 95. Poph. 143. 
Bridgm. 128. But it ſeems, that in theſe caſes no action lies againſt the ſervant. Rol. Abr 

805, if an attorney, in an action of debt, knows of and was a witneſs to a releafe of the debt, made 
before the action brought for it, yet no action lies againſt the attorney, for he acted only as a ſervanty and 
in the way of his calling. Mod. 209. [See Barker v. Braham, 2 Bl. Rep. 869.] (6) So, an action 
on the caſe lies againſt a goldſmith for mingling droſs with his plate. Cro. Jac. 471. 2 Rol. Rep. 28. 
So, againſt a jeweller for ſelling counterfeit jewels. 2 Rol. Rep. 5. 26, 27. Poph. 123. Cro, 
Jac. 469. S. C. So, for ſelling ſilk of ſuch a nature, whereas it was of a different kind. Salk. 289. 
pl. 27» So, on a promiſe to deliver ten pots of gocd and merchandizable pot aſhes, and delivering 


pot aſhes mixed with dirt. Vent. 365. | 


Sid. 298. If A. is employed by B. to ſail from England to the Indies, and 


ag and A. covenants that he or his ſervants will not thence import any 
, 


2 Keb. 88, callicoes, &c. and A. retains C. as his ſervant in this voyage, and 
S.C. acquaints him with the covenants ; and notwithſtanding C. falſely 
Lev. 188. and fraudulently brings thence certain callicoes, &'c. A. ſhall have 
'S. C. ad- : . TIC 

judged, an action againſt C., for though no action lies by a maſter for a 
though ob- bare breach of his command, yet if a ſervant does any thing 
ng Py falſely and fraudulently to the damage of his maſter, an action 
be done a will he. 

intent ione to damnify the plaintiff; for let C. intend guicquid velit, A. was damnified thereby. Rol. 
Abr. 105. Like point. 


Roll. Abr. If A. is excommunicated, and the letters of excommunication 


100. Har- are brought to the parſon of the pariſh to be read and publiſhed 


is's caſe, > , | , 2 g 
Co. Eli. in the church againſt A., and the parſon having malice to B. inſerts 


838. S. C. his name inſtead of the name of A. and pronounces him excom- 
municated, an action on the caſe lies. 

Roll. Abr. If a man chaſes the cattle of another into the lands of 7. 8. 
ec. whereby he is ſubject to the action of J. S. an (c) action on the 
2325. S. C. Cale lies againſt him. 5 
(e) So, if one pet ſon affirms that another's ſheep are ſtrays, by which they are ſeiſed upon by the balliff 
of the manor, an action on the caſe lies. Allen 3. Rol. Abr. 101. 

Carth. 34 If 4. hath judgment againſt B., and J. S. with an intent to 


— = defeat him of the benefit of it, perſuades B. to acknowledge 3 
onſtall, 


adjudged in judgment to a ſtranger, to whom in truth he owed nothing, and 
b, R. and ö | | thereupon 


T0 


Fraud, 


thereupon his goods are taken in execution, c. A. may bring an 
action on the caſe againſt J. S. on this fraud and combination. 


- If land be aliened pending a writ of debt, by covin, to avoid 
the extent thereof for the debt; yet when the covin appears upon 
the return of the elegit by the ſheriff, the land ſo aliened ſhall be 
extended. | T9 

If a man makes a feoffment to the uſe of his ſon, an infant, 
and not in conſideration of marriage, &c. and ten days after- 
wards commits treaſon, of: which he is attainted,. this land ſhall 
be forfeited ; for the feoffment was fraudulent againſt the king. 

But if the feoffment had been made in purſuance of an agree- 
ment entered into before, by which it was agreed, in conſidera- 
tion of his wife's ſettling her lands in ſuch manner, that he 
would alſo ſettle his lands on his ſon ; this, it ſeems, is not frau- 
dulent, but good againſt the king. | £27 

A. being in Newgate for a robbery makes a bill of ſale of all 


.297 
affirmed in 
the Houſe 
of Lords. 
Roll. Abr. 
5499 _ 


Skin. 357. 


his goods, to the intent to make a proviſion for his ſon, and is Bl. 4 


afterwards convicted and executed; and in an action of trover 


brought by the ſon againſt the ſheriff of London, it was holden by 


Holt, Ch. Juſt. that the bill of ſale was fraudulent; for though a ſale 
band fide, and for valuable conſideration, had been good, becauſe 
the party had a property in the goods till conviction, and ought to 
be reaſonably ſuſtained out of them, yet this (a) conveyance is 
fraudulent at common law, for it cannot be intended to any other 
purpoſe than to prevent a forfeiture, and defraud the king. 


Jones and 
Aſhart. 

(a) That if 
a man aliens 
his lands 
fraudulent 
ly, with an 
intent to 
prevent a 
forfeiture, 
and after- 


_ wards com 


mits felony, the land ſhall be forfeited. Rol. Abr. 44 


A man takes a wife, and afterwards marries another, his firſt 
wife living, and by deed gives part of his goods to his pretended 
ſecond wife; it ſeems this is a fraudulent gift within 13 Eliz. c. 5. 
and by the common law too, in reſpect of creditors, becauſe 


made without any valuable conſideration; for the ſecond pre- 


tended marriage is ſo far from coming under the notion of a con- 
lideration, that it is a crime puniſhable by law. 

man has a judgment for a juſt debt againſt A. and takes out 
2 fieri facias, and gets the ſheriff to ſeize the goods, but would 
not let him proceed further, but ſuffered the goods to remain in 
the cuſtody of A. the debtor : B. who has alſo a judgment againſt 
4. for a juſt debt, takes out a fieri facias ; and the queſtion was, 
whether he could ſeize upon the ſame goods; and it was holden 
ber Cur, that he might, for the former was a fraudulent execu- 
uon, and the ſheriff might very well return nulla bang upon it. 

lf there is judgment in debt againſt J. S. and he ſuffers him- 
{elf to be (5) outlawed for felony with an intent to defraud his 
creditors, and afterwards he purchaſes his pardon and hath reſti- 


oe, the creditor may well take out execution for this apparent 
raud, | p 


of divers creditors 


in intent to plead 
practice, 


7 


| 2 Leon. 223. 


7 Mod. 37. 


Rice and 
Serjeant. 


Dyer, 24 5. 


b. in dr 


Fine. 
(5) Where a 


priſoner in 
the Fleet, 
at the ſuit 


» procured himſelf to be accuſed of felony, and to be removed to the King's Bench, with 
guilty, and after the allowance of clergy, to get quit ; the king being informed of this 


15 2 his privy teal directed the juſtices not to proceed on his arraignment, without farther di- 


rom him. Dyer 247. 55 


39 H. 6. 50. A man came by habeas corpus out of London, and had no cauſe 
>, Jo! to have the privilege of the Common Pleas, but by his covin : it 
Gro. £22" was ordered, that he ſhould be in execution till he had paid the 
128. debt recovered againſt him after the writ brought, and that aſter 
he ſhould be remanded to anſwer the plaintiffs there. 
2 Inft. 18. Hence it appears, that. the making uſe of the proceſs of the 
| 2 law is not only a fraud, but an aggravation of the offence; as if 
43. a perſon intending to ſteal a horſe takes out a replevin, and there- 
e. by has the horſe delivered to him by the ſheriff; or if one intend. 
* ing to rifle goods, gets poſſeſſion from the ſheriff, by virtue of a 
judgment obtained, without any the leaſt colour of title, upon 
falſe affidavits, &c. | 
H. P. C. 48. If A. on a quarrel-with B. tells him, that he will not ſtrike him, 
_ & wk but that he will give B. a pot of ale to ſtrike him, and thereupon 
8 + B. ſtrikes, and A. kills him, he is guilty of murder, for he ſhall 
not elude the juſtice of the law by ſuch a pretence to cover his 
No, malice. 
Hawk. P. C. So, if B. challenge A. and A. refuſe to meet him; but, in or- 
& 31+ Y25- der to evade the law, tells B. that he ſhall go the next day to ſuch 
a town about his buſineſs, and accordingly B. meets him the 
next day on the road to the ſame town, and aſſaults him, where- 
upon they fight, and A. kills B., he ſeems guilty of murder, unleſs 
it appear by the whole circumſtances, that he gave B. ſuch in- 
formation accidentally, and not with a deſign to give him an op- 
portunity of fighting. 85 
Kelynge, If a perſon takes a lodging in a houſe, under the colour there- 
2+ b1:  . of to have the opportunity of rifling it, and to elude the juſtice 
51. bie of the law, by endeavouring to keep out of the letter of it, by 
at common gaining a poſſeſſion of the goods with the conſent of the owner, 
_ = he ſeems to be as guilty of felony as any other felon, in as much 
felony, = as his whole intention was to defraud the law. 
3&4 W.& M. c. 9. was paſſed to make it ſo. 


(B) What Act are deemed fraudulent in the Courts 
of Equity. 


82 . II is clearly agreed, that all covins, frauds, and deceits, for 
zoricdletion which there is no remedy by the ordinary courſe of law, art 


or the court Properly cognizable in equity; and it is admitted, that matters of 
of Chance- fraud were one of the chief branches to which the juriſdiction 


Sof Chancery was originally confined. 

Where a court of equity abſolutely ſets afide a deed for fraud, and the eftate in queſtion paſſes — 
that deed only, it will not direct a reconveyance. Secds, where the eſtate has been conveyed to 3 
perſon as an inſtrument not privy to the fraud; or if the deed is ſet afide upon paying fo much moe 
for there, till payment, the ettate remains. Bates v. Graves. 2 Vez. jun. 294. In Cheſterfield v. Janſſen, 
2Vez. 155. Lord Hardwicke enumerates four ſpecies of fraud: 1K, Fraud ariſing from facts and — 
Rances of impoſition, which is the plaineſt caſe: 2dly, Fraud may be apparent from the intrinſick : 
and ſubjeR of the bargain itſelf, ſach a zo man in his ſenſes, and not under deluſion, would make 
the one hand, and as no honeſt or fair man would accept on the other; which are inequitable and un- 
conſcionable bargains, and of ſuch even the common law has taken notice : a third is that which * 
de pfeſumed from the circumſtances and condition of the parties contracting; and this goes _ * 
the rule of law, wbick is, that fraud muſt be proved, not preſumed: but it is wiſely eitabli aſa 


marriage, and hears her ſon declare, that the term was to come 


Fraud. 299 
court of equity, to prevent taking any ſurreptitious advantage of the weakneſs or neceſſity of another, 
which knowingly to do, is equally againſt conſcience, as to take advantage of his ignorance : a fourth 
kind of fraud may be collected or enforced, in the conſideration of a court of equity, from the nature 
ad circumfances of the tranſaction, as being an impoſition and deceit on other perſons not parties to 
the fraudulent agreement. 

But as every caſe on this head depends ſo much upon its own 
circumſtances, it will be difficult to range them in any other or- 
der than by inſerting the moſt remarkable caſes where the parties 
have been relieved againſt fraud and impoſition. | 


As where A. being tenant in tail, remainder to his brother B. Preced. 


in tail, A. not knowing of the entail, makes a ſettlement on his Chan. 35. 


wife for life for her jointure, without levying a fine, or ſuffering a 
recovery, which B. who knew of the entail engroſſes, but does not 2 Vern. 239, 
mention any thing of the entail, becauſe, as he confeſſed in his 5. and 
anſwer, if he had ſpoken any thing of it, his brother, by a 
recovery, might have cut off the remainder, and barred him; of Lords. 
although after the death of A., B. recovered in ejectment againſt 
the widow by force of the entail ; yet ſhe was relieved in Chancery, 
and a perpetual injunction granted for this fraud in B. in conceal- 
ing the entail ; for if it had been diſcloſed, the ſettlement might 
hare been made good by a recovery. 

So, where a mother being abſolute owner of a term, the ſame 2Vern. x56, 
being limited to her in tail, is preſent at a treaty for her ſon's Human 


to him at his mother's death, and is a witneſs to the deed, where- 
by the reverſion of the term is ſettled on the ifſue of this mar- 
nage after the mother's death, ſhe was compelled in equity to 
make good the ſettlement. 55 Os 

If A. by a marriage-ſettlement be tenant for life of certain Abr. 
mills, remainder to his firſt ſon in tail, and the ſon, who knows 357” Sen 
ot the ſettlement, encourages a perſon to take a leaſe for thirty pon 
years of thoſe mills, and to lay out conſiderable ſums of money 
in new building and improving them, in order to reap the advan- 
tage thereof after his father's death; this is ſuch a fraud and 
practice as ought to be diſcountenanced in equity, and therefore 
t was decreed in this caſe, that the leſſee ſhould enjoy for the 
_ of the term that remained unexpired after the father's 

cath, 

So, where a younger brother, having an annuity of 100 J. per Vern. 136. 
annum charged on lands by his father's will, agrees with J. S. to ee 
&ll it to him, which J. S. is encouraged to purchaſe by the elder 
brother, who told him, that though he had heard that there was 
: ſettlement which had entailed thoſe lands out of which it iflued, 

it yet he had conſtantly paid this annuity, as alſo 3000 J. charged 

the ſame will to his fiſters; and the elder brother afterwards 
got the ſettlement into his hands, and endeavoured thereby to 
avoid payment of this annuity ; it was decreed in favour of the 
purchaſer, that the annuity ſhould ſtill be paid purely on the en- 
eouragement given by the elder brother. 

» Where lands in mortgage running through three deſcents, Preces. 


ad the perſon entitled to redeem, not knowing how much was ps _= 


ue wells. 
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Broderick 

v. Brode- 

rick, Vin. 
Abr. tit. 
Circumven- 
tion, p. Jo 
1 P. Wms. 


229. 

In his caſe 
it was de- 
creed, that 
the defend - 


ant do ac- 


count for 
the rents 
and profits 
of the free - 
hold leaſes 
to the plain- 
tiff, the 
moe to 


ve all juſt. 


allowances 
for debts 
and legacies 
paid by him, 
and to ac- 
count for 
150 guineas 
to the de- 
fendant, 
with inter- 
eſt, &c. 

As to the 
purchaſer 


for the fraud. 


due for the intereſt, is informed by the heir of the mortgages, 
that it was conſiderably leſs than really it was; whereupon he 
ſettles it upon his marriage, as ſubject only to ſo much; it was 
decreed, that thoſe who derive under this ſettlement ſhould re. 
deem accordingly, without being obliged to pay the ſum concealed, 


[Francis Broderick, being ſeiſed of a conſiderable eſtate in fee, 
made his will, and deviſed it to Thomas Broderick, the defendant; 
Francis himſelf executed the will, but it was not atteſted in his 
preſence by three witneſſes. Francis died, and the defendant 
Thomas, finding that the will was void, for 100 guineas paid by 
him to the plaintiff George Broderick, who was Francis's heir at 
law, procured from the plaintiff a releaſe, which recited that 
Francis, by his laſt will duly executed, had deviſed his eſtate to 
the defendant Thomas; and the defendant Tomas thinking him- 
ſelf not ſafe with the releaſe only, for 50 guineas more prevailed 
with the plaintiff to convey the lands by leaſe and releaſe to one 
Day, who was truſtee to the defendant Thomas, to whom Day af- 
terwards conveyed, Afterwards, the defendant Thomas, upon a 
valuable conſideration, conveyed part to one Parker, who had not 
any other notice of the invalidity of the will, ſave that he heard 
it mentioned in common diſcourſe. 'The plaintiff brought his 
bill againſt Thomas Broderick, Day, and Parker, to have the re- 
leaſe, leaſe and releaſe, delivered up as fraudulently obtained; 
and it not appearing that he knew at the time of his making the 
releaſe, &c. that the will was bad, Lord Harcourt decreed that 
they ſhould be delivered up; and it not appearing that Parker was 
privy to the fraud, though he had heard of the arte 6 of the 
will as aboye, it was decreed that he, upon receiving his pur- 
chaſe-money with intereſt, ſhould convey to the plaintiff, and 
ſhould account for the rents and profits which he had received, 
and be allowed what he had laid out in repairs or otherwiſe. 


bend fide of part of the freehold lands, he ſhall reconvey to the plaintiff, upon payment of the purchaſe 
money with intereſt at 5 1. per cent., becauſe he had notice of the invalidity of the deviſe by common 
report, though not actual notice from the plaintiff or defendant ; and though he was not a fraudulent 
purchaſer, yet he was a raſh one, and ought to have inquired into the validity of the will, or gotten the 
heir at law to join in the conveyance to him. Ex rdatione alterius. Vin. Abr. ubi ſupr. 


Tevers v. 


ſevors, 4 Br. 


P. e. 199. 
2 Eq. Caſ. 
Abr. 54. 
pl. 13. 

See too 
Scrope v. 
Offley, 

4 Br. P. C. 
237. S. P. 


The father had, on his marriage, articled to ſettle his whole 
eſtate upon that marriage; but neglecting ſo to do, when the 
eldeſt ſon attained his full age, he, without giving the ſon no- 
tice of the articles, and by threats and promiſes, prevailed with 
him to join in making a ſettlement on the younger children, and 
thereby to give the father a power of making a jointure upon ano- 
ther wife: the father afterwards gave a bond to make ſuch join- 
ture, and married. This bond was ſet aſide as againſt the heits, 


and the firſt articles were eſtabliſhed, and the wife was put to 


Mead Vs 
Webb, 

4 Br, P, Co 
437» 


ſeek ſatisfaction of her bond out of the perſonal eſtate. 
Where on a treaty for a leaſe, it appeared that the agents of the 


leſſor had in his preſence repreſented the quantity of land pro” 


poſed to be demiſed to be much more than it actually was; * 
8 4 


wry SI 
N. 


Fraud. 


that the leſſor, knowing that this was a miſrepreſentation, had aſ- 
ſented to it, becauſe he did not think it prudent to diſcloſe the 
truth; the contract was ſet aſide as fraudulent. | 

An eſtate was ſettled after marriage upon truſt, inter al. to 


| raiſe portions for the daughters of the marriage. upon failure of 


iſue male, to whom the eſtate was limited in tail: one of the 
daughters gives a general releaſe to her brother, but neither party 
at the time of ſuch releaſe being given had any knowledge of the 
ſettlement. The releaſe, therefore, though general, was holden 


not to extend to the ſettlement, and the truſts of it were decreed 
to be performed.) | | 


If A. has a prior incumbrance on an eſtate, and is a witneſs to a 
ſubſequent mortgage, but does not diſcloſe his own incumbrance; 
this is ſuch a fraud in him, for which his incumbrance ſhall be 


_ poſtponed (a). 


301 


— 


Ramſden 
V. Hylton, 
2 Vez. 304» 


2 Vern. 161. 
Clare and 
the Earl of 
Bedford, 
Cited to have 
been de- 


creed. (a) In the caſe of Mocatta v. Murgatroyd, 1 P. Wms. 394+, Lord Cowper is reported to have 
decreed that the firſt mortgagee ſhall in ſuch cafe be poſtponed, though there be no aRual proof of his 
knowing the contents of the deed he atteſted. But Mr. Cox, the editor of that book, has not been able 
to find this decree in the regiſtrar's book. And Lord Thurlow faid, in the caſe of Becket v. Cordley, 
that he thought this caſe of Mocatta v. Murgatroyd went too far in imputing notice to the firſt mortga- 
gee from the mere circumſtance of his being a witneſs to the ſecond mortgage, ſince it is in common 


practice for perſons to atteſt the execution of deeds without being made acquainted with their _ 


contents. ] | 


So, where a counſel having a ſtatute from A. adviſes B. to lend 
A. 10001. on a mortgage, and draws the mortgage, with a cove- 
nant againſt all incumbrances, and conceals his own ſtatute; it 
was holden, that the ſtatute ſhould be poſtponed to the mort- 
gage. | 

So, if A. being about to lend money to B. on a mortgage, ſends 
C. to inquire of D. who had a prior mortgage, whether he had 
any incumbrance on B.'s eſtate, if it be proved that C. went to 
him accordingly, and that D. denied that he had any, O.'s mort- 
gage ſhall be poſtponed. i | 

So, if A. having a mortgage on a leaſehold eſtate, lends the 
mortgage deed to the mortgagor, with an intention to borrow 
more money; this is ſuch a fraud in the mortgagee, for which 
his mortgage ſhall be poſtponed to the ſubſequent incumbrance. 


The plaintiff's wife, before her intermarriage with the plaintiff, 


being poſſeſſed of a term for years, as executrix to her firſt huſ- 
band, which was liable, as affets, to the payment of his debts, in 
order thereto, and to raiſe money for that purpoſe, the plaintiffs 
after their marriage entered into an agreement with the defendant 
for ſale of the houſe in queſtion, for the reſidue of the term, for 
450/. whereof 210 J. was to be applied in diſcharge of a mort- 


age thereon to one J. S., and the remaining 240 J. was to be 


pad to the plaintiffs; accordingly the plaintiffs executed an aſ- 
lignment of the houſe to the defendant, with a receipt indorſed 
tereon for the whole purchaſe-money, but the defendant did not 
then pay the purchaſe-money, but gave a note for the payment of 
210 % part thereof, to J. S. the mortgagee, and of the remaining 


240 J. to the plaintiffs ; and for the non-payment thereof the _—_ 
3 


2 Vern. 30. 


Draper Vs 


Borlace. 


2Vern. 55 
Ibbotſon = 
Rhodes. 


2 Vern. 726. 


Peter and 
Ruſſel, Abr. 


D Eq. 321. 


. . 


Abr. Eq, 
357+ Beate 
niff and 
Smith, 
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tiffs brought their bill to have a ſpecifick performance and Pays 
ment of the money accordingly ; the defendant, by his anſwer, 
admitted the whole caſe to be as above ſet forth; but inſiſted, that 
he ought not to be bound thereby, for that the plaintiffs could 
not make him a good title, they 3 by articles before mar- 
riage agreed to ſettle this houſe for the benefit of themſelves and 
their iſſue, of which he had no notice at the time of his purchaſe; 
and for a diſcovery of theſe articles, and to have up his note on a 
re-aſſignment of the houſe, the defendant brought his croſs-bill, 
The plantiffs by their anſwer, admitted there were ſuch articles, 
but inſiſted, that the houſe lying in Middleſex, thoſe articles were 
never regiſtered in the Middleſex ofhce, and therefore void as 
againſt the plaintiff; but on a hearing at the Rolle, the Maſter of 
the Rolls decreed the original bill to ſtand diſmiſſed with coſts; 
and on the croſs-bill decreed the note given for the purchaſe- 
money to be delivered up on a re-aſſignment of the houſe, and 
the plaintiff in that cauſe likewiſe to have his coſts, by reaſon of 
the plaintiff's fraud in concealing the articles; which decree was 
affirmed by my Lord Chancellor. 
Abr. Eq. 80, in a caſe between two purchaſers of lands in Yorkfbire, 
353. Blades where the ſecond purchaſer having notice of the firſt purchaſe, 
and Blades. but that it was not regiſtered, went on and purchaſed the ſame 
eſtate, and got his purchaſe regiſtered ; it was decreed, that hay- 
ing notice of the firſt purchaſe, though it was not regiſtered, 
bound him, and that his getting his own purchaſe firlt regiſtered 
was a fraud, the deſign of thoſe acts being only to give the par- 
ties notice, who might otherwiſe without ſuch regiſtry be in dan- 
ger of being impoſed upon by a prior purchaſe or mortgage, 
which they are in no danger of when they have notice thereof in 
any manner, though not by the regiſtry. 


Preced. If a copyholder, by his will, intending to give the greateſt part 


Chan. 3. of his eſtate to his godſon, and the. other part to his wife, is 
Deveniſh 


and Baines, Perſuaded by the wife to nominate her to the whole, on a pro- 
miſe that ſhe would give the godſon the part deſigned for him; 
it will be decreed againſt the wife on the point of fraud, though 
there was no memorandum thereof in writing purſuant to the ſta? 
tute of frauds and perjuries. 


Abr,Eq.20. So, where the defendant, on a treaty of marriage for his daugh» - 


Halfpenny . 3 3 , 1 
and Mallet, ter with the plaintiff, ſigned a writing compriſing the t 


aVern, 373. the agreement, and afterwards deſigning to elude the force there- 
S. C. of, and get looſe from his agreement, ordered his daughter t9 
put on a good humour, and get the plaintiff to-deliver up that 
writing, and then marry him, which ſhe accordingly did, and the 
defendant ſtood by, at a corner of a ſtreet, to ſee them go by to 

be married ; the plaintiff was relieved on rhe point of fraud. 
Sellack v. [A father purchaſed lands to him and his heirs, and when he 
Vin? Abr. Was on his death-bed ſent for his eldeſt ſon, and told kim that 
tit. Concra&, theſe lands were bought with his ſecond ſon's money, whereupo" 
c. (H), the eldeſt ſon promiſed that his brother ſhould enjoy them ” 
8 8 cordingly. The father dies, The Lord Keeper Wrig#t _—_ 
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Maſter of the Rolls held, that the eldeſt ſon was entitled to theſe 


: declaration of the uſe or truſt in writing. But Lord Cowper 
was of another opinion, becauſe of the fraud here manifeſt, in 
that the eldeſt ſon promiſed the father on his death-bed, that the 
other ſhould enjoy the lands, ſo that he took this to be a caſe 
out of the ſtatute. | | 


So, where a parol building-leaſe was made of ground, and 


when the leſſor was dying, he declared, he thought he ought to 


make a leaſe in writing ; but the heir told him, he ſhould not 
liſcompoſe himſelf, for that he would ſupply it; whereby, and 
by other fraudulent means, the leſſee was hindered from ſeeing 
the leſſor, and having the leaſe executed accordingly ; the Lords 
held this to be out of the ſtatute, and made it good to the leſſee. 

So, if a man has made his will, and his ſon executor, and 
when he is dying, ſays, that he has a mind to have his wife exe- 
cutrix, and the fon ſays, “ don't trouble yourſelf to alter it, for 
« will let her have the ſurplus, and act as executor z” a court 
of equity will decree accordingly.) 

There are likewiſe ſeveral other inſtances, where a parol agree- 
ment intended to be reduced into writing, but prevented by fraud, 
has been decreed in equity, notwithſtanding the ſtatute of frauds 
and perjuries; as where, upon a marriage-treaty, inſtructions 
were given by the huſband to draw a ſettlement, which he pri- 
ately countermanded, and afterwards drew in the woman by 
perſuaſions and aſſurances of ſuch ſettlement to marry him; it 
was decreed that he ſhould make good the ſettlement. 

So, where a parol agreement was concerning the lending of 
money on a mortgage, and the conveyance propoſed was an abſo- 
lute deed from the mortgagor, and a deed of defeaſance from the 
mortgagee, and after the mortgagee had gotten the deed of con- 
yeyance, he refuſed to execute the defeaſance ; it was decreed 
zzainſt him on the point of fraud. . 

[So, where a father prevailed with his daughter and her huſ- 
band to join with him in ſuffering a recovery for a particular pur- 
pole, and afterwards made uſe of it for another purpoſe, Lord 
flardwicke relieved againſt it upon the ground of fraud. In this 
= ” deed to lead the uſes was general to the father and his 

eits. 

It a fon and heir apparent perſuades his father not to make a 
vill which he intended to have made, and which was to contain 
Provitons for his younger children, promiſing to do for them him- 
tell ; this is ſuch a fraud, for which equity will decree the heir to 
due them ſuch proviſions himſelf, 


So, where tenant in tail is prevented by the iſſue in tail from 


alering a recovery in order to provide for younger children, by 


' promiſing to do for them himſelf, equity will compel him to 
do it after his father's death. = TY 13 8 = 

41 a mother having a right to dower, to encourage a marriage 
ler fon to A. B. releaſes her dower, and the releaſe is ſhewn 


lands, becauſe by the ſtature of frauds, there ought to have been 


Leiſter Vs 
Foxcroft, 
cited in 

Gilb. Eq, 
Rep. 11. 


Gilb. Eq. 
Rep. ibid » 


Abr.Eq. 19. 
& vide tit. 
Agreements, 
letter (C). 


Abr. Ed. 20. 


Young v. 
Peachy, 
2 Atk. 25. 


| Preced. 


Chan. 4 · 
Chamber- 
lain's caſe, 
cited to have 
been de- 
creed. 
Preced. 
Chan. 5. 


2 Vern. 133. 
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( That to the wife and her relations, it ſhall bind the mother, though the 


. releaſe ſhall releaſe was obtained by (a) a fraudulent ſuggeſtion. 


be avoided 

in equity whenever there is ſuppreſſiv weri or ſuggeſtio fall, Vern. 19, 20. 31, 32. 

Vern- 219. If a man charges lands in D. with a portion for a daughter by a 

e of firſt venter, and then marries, and ſettles part of thoſe lands for 
the jointure of a ſecond wife, who has no notice of the charge 
and A. believing that the portion would take place of the jointure, 
by will gives other lands in lieu thereof, and the wife combines 
with her ſon, who is heir to A. to defeat his ſettlement and pro- 
viſion on the daughter, by adhering to her jointure, and inſiſting, 
that the proviſion on the daughter was voluntary and fraudulent as 
to her; and that therefore ſhe was not bound to accept of the 
deviſe ; the daughter will be relieved in equity. 

2Chan.Rep. A widow makes a (5) deed of ſettlement of her eſtate, and 

2, Howard marries a ſecond huſband, who was not privy to ſuch ſettlement; 

and Hooker. 5 . : | , 

(%s, where and it appearing to the court, that it was in confidence of her 

the intended having ſuch eſtate, that the huſband married her, the court ſet 

wife, the aſide the deed as fraudulent. 


© day before 


her marriage, entered privately into a recognizance to her brother; it was decreed to be delivered up, 
2 Chan. Rep. 79.—But where a conveyance or ſettlement ſhall be ſaid to be frauduient, and in deroga- 
tion of the rights of marriage, vide 2 Vern. 17. and tit. Marriage and Divorce, D. 3. 
Vern. 48. But where a widow, before her marriage with a ſecond huſ- 
e uy band, aſſigned over the greateſt part of her eſtate to truſtees, in 
ttruſt for children by her former huſband ; though it was inſiſted, 
that this was without the privity of the huſband, and done with 
a deſign to cheat him, yet the court thought that a widow may 
thus provide for her children before ſhe puts herſelf under the 
ower of a huſband; and it being proved that 8000 J. was thus 
ſettled, and that the huſband had ſuppreſſed the deed, he was de- 
creed to pay the whole money, without directing any account. 
2Vern. 71. A. failing in his trade compounded with his creditors at fo 
Child and much in the pound, to be paid at the time therein mentioned; 
_Danbridge. ; . 5 i 
and he having failed in payment at the preciſe time, ſome of the 
creditors refuſed to ſtand to the agreement, which being under 
hand and ſeal, he brought his bill to compel a performance there- 
of; but it appearing in the cauſe that A., to draw in the ret of 
the creditors, had made an under-hand agreement with ſome of 
them, who were ſeemingly to accept of the compoſition, to pay 
them their whole debts, which was a fraud and deceit upon the 
reſt of the creditors, the court would not decree the agreement, 
nor relieve the plaintiff, but diſmiſſed the bill. 3 
2Vern. 6-2. 80, where A. being entruſted by B. to receive intereſt on tallies 
— receives the principal and fails, and afterwards compounds with 
race: his creditors, but B. would not come in, without having a greater 
compoſition, which A. agrees to give, and A. brought his bill o 
be relieved againſt this under hand agreement; the court refuſe 
to give him any relief, he having been guilty of a breach of trult, 
and alſo a party to the fraud. 5 1 
Middleton [ Where, on the conſent of the wiſe and her truſtees, and in 


v. Lord On- > . oh . the court 0 
Ming . order to a compoſition with the huſband's creditors, 9 
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Fraud. 
Chancery ordered part of the wife's fortune to be paid to the cre= Wms. 768. 
ditors conſenting to accept ſuch compoſition, and to diſcharge him om jo 
of the debts; and ſome of the creditors, upon executing the 35 _—_— 
deed of compoſition, took private fecurities, poſt-dated, for part 1 Ack. 20g. 
of their debis, beſides their ſhare with the other creditors z ſuch “ F. 
ſecurities were ſet aſide, as a fraud on the wife, the truſtees, and 
the court. | i TS | 
So, too, at law; where all the creditors of an inſolvent con- Cockthote 
ſ-nted to accept a compoſition upon an aſſignment of his effects ende 
by a deed of truſt to which they were all parties, and one of 2 mw 
them, before he executed, obtained from the inſolvent a promiſ- 
ſory note for the reſidue of his demand, by refuſing to execute till 
ſuch note was made; the note was adjudged void, as 2 fraud on 
the reſt of the creditors, and therefore incapable of being ratified 
or revived by a fubſequent promiſe. N 
Upon the ſame principle, where 4. agreed to give B. a certain Jackfor e. 
ſum for goods in advancement of C., it was holden, that a ſeeret Puchaire, _ 


agreement between B. and C. that the latter ſnould pay a further zun 


ſum, was void as a fraud upon A., and that B. could not recover ag” 
ſuch further ſum againſt A.] | 


If a ſecurity be obtained from a perſon by fraud and practice, a ver. 224, 
upon a pretence of a demand that is fictitious, it will be relieved — bill 
againſt in equity. | of exchange 


- : \ Was obtained 
by a groſs fraud, and it was relieved againſt with coſts to be aſcertained by the party's own oath. —— 


Where a policy of inſurance for inſuring a life was gained by fraud, and ſet aſide with coſts both at Jaw 
and in equity. 2 Vern. 206. Where a weak man was preyail-d upon by two of his relations, ta 
givea bond to one of them, to ſettle his eſtate to the uſe of himſelf in tail male, remainder to his two 
brothers ſucceſſively in tail male, and he afterwards marrying, was relieved againſt the bond. 2 Vern. 5 
[Where advantage has been taken of the weakneſs cf parties, and WY ny therefore ſet aſide, 


| etz 
White v. Small, 2 Ch. Ca. 103. Clarkſon v. Hanway, 2 P. Wms. 203. Bennet v. Vade, 2 Atk. 324. 


Evans v. Blood, 4 Br. P. C. 557. Bridgeman v. Green, 2 Vez. 627. Filmer v. Gott, 7 Br. P. C. 70. 


As where A. having by the means of an attorney prevailed on z verm. 497. 
E. a woman, to levy a fine of ſome houſes, and to execute a deed 
leading the uſes thereof to 4, and his heirs; it was proved that 
ſhe, at the time of levying the fine, declared ſhe muſt make uſe 
of ſome friend's name in truſt ; and afterwards by will declared 
the had levied ſuch fine only in truſt, and the better to enable 
her to diſpoſe of the eſtate, and thereby devifed it to J. S. and 
his heirs, fubject to the payment of her debts z although A. proved 
a great familiarity and friendſhip between them, and that ſhe had 
declared he ſhould have her eſtate; yet it was decreed, not only 
that the eſtate ſhould be liable to the creditors debts, but that A. 
ſhould convey the eftate to the deviſee and his heirs. | 

So, where A. being to procure 1000 J. for B., borrows it, and Preced. 
pays B. only 300 J. and takes other 300 /. himſelf, and the remain- Chan. 50 
ing 400 J. in goods, which prove worth little or nothing; and for 1 
<curing the whole, both gave a recognizance; yet that being ſued 2 Verh. 34%, 
againſt B. he brought his bill, and had a perpetual injunction S. Ce | 
*gainlt the recognizance on payment of 300 J. only and intereſt, by 
reaſon of ſome circumſtances of fraud it appearing to be a con- 
nvance between A. and the lender, 4 charge B. with the whole. 
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carry the agreement of a ſeme covert into execution. 


8 Fraud, 


Vern. 206. Where a purchaſe was obtained froth 2 man almoſt in his 
2 Preced. dotage, at a great under- value, who was perſuaded by the perſons 
han. 76. . 
where, on that treated with him, that they could help him to a great match, 
the circum- and told him, that to qualify himſelf for the lady, it was neceſſary 
3 92 he ſhould convert all his lands into money, and they treated for 
court of the purchaſe in a perſon's name who knew nothing of the matter; 
Chery for theſe circumſtances of fraud the purchaſe was ſet afide. 

refuſed to a 5 a 


Whe te a purchaſe at a great under-value, 


obtained from a perſon who ſome time after became a lunatick, was ſet aſide for fraud, 2 Vern. 678. 


2Vern. 632. 


_ Green v. 


Where an agreement for a purchaſe was obtained from a wo- 
man of ninety years of age, and ſeveral ſuſpicious circumſtances 


the Es appeared, the court would neither decree it to be carried into 

5 v. execution againſt the heir at law, nor to be delivered on a eroſs- 
ayior 2 ' p 7 

Col tema bill for that purpoſe, but left the parties to their remedy at law, 


Talb. 234. where the court followed the ſame middle line of conduct, ] 


Oſmond v. 
Fitzroy, and 
e contra. 
3 P. Wms. 
129. In 
giving judg- 
ment in this 
caſe, Sir J. 
Jekyll ſaid, 
4 Where a 
man gives a 
bond, if 
there be no 
fraud or 
breach of 
truſt in the 


obtaining of 


it, equity 
will not ſet 


[The Duke and Ducheſs of Cl-weland, being about to fend Lord 
Southampton, their eldeſt ſon, to travel, employed one Ofmond as a 
ſervant to attend upon the young lord, then an infant of about 
feventeen, and (as by the anſwer of Ouend it was admitted) 
to prevent his being impoſed tþ9n, Aﬀterwards, on the Lord South- 
ampton's returning from abroad, Oſmond was continued in his ſer- 
vice, and, when his lordſhip was about twenty-ſeven years of 
age, prevailed on him to enter into a bond for the payment of 
1000/7. to him the ſaid O/mond, The bond was prepared by 0, 
mond, and kept ſecret from the duke and ducheſs. There were 
alſo ſome proofs of the weak capacity of the young lord, and that 
at that time he was unable to raife money to pay off the bond. 
Under all thefe circumſtances the court thought the bond fraudu- 
lently obtained, and relieved againſt it | 3 


aſide the bond only for the weakneſs of the obligor, if he be cos mentis; neither will this court meaſure 
the ſize of people's underſtandings or incapacities, there being no tuch thing as an equitable incapacity, 
where there is a legal capacity. But in Griffin v. Deveuille, Lord Thurlow obſerved, that in almoit 
every caſe upon this ſubjeR, a principal ingredient was a degree of weakneſs ſno t of legal incapacity ; 
and that in this very caſe of Oſmond v. Fitzroy, no relief probably would have been given, if the court 
had not conſidered Lord Southampton as more liable to impoſition, than the generality of mankind. 


Cox's note 3 P. Wms. 130. 


Boſanquet v. 
Daſhwood, 
Ca. temp. 
Talb. 38. 


A court of equity will relieve againſt an unequal contract en- 
tered into by a perſon in embaraſſed circumſtances, for to avail 


oneſelf of the diftrefles of another, carries ſomewhat of fraud in it. 


Proof v. Hines, id. 111. Heathcote v. Paignon, 2 Br. Ch. Rep. 167. See 3 Wooddeſ. 457. 


Duke Ha- It will relieve, too, where there is a manifeſt 1 

milton v. parties ariſing from the relation in which they ſtand to each > wit 
1 5. Was Such is the relation of guardian and ward; and therefore a co ot 
118. Hyl- equity will not allow any gift or releaſe to a guardian from his ward 
_— © a on his coming of age, or give validity ta-any eontract the terms of 
— "Gar, Which are not perfectly fair and equal, made by perſons in that 
fin v. De ſituation, or between whom a ſimilar confidence hath exiſted; 
ee K ſuch alſo is the relation of parent and child (a), attorney 
App. 16. Client (6), and ſteward or agent and his principal (c). 


nequality between 


Wynn, 


(2) Gliſſen v. Okeden, 2 Atk, 258, and: 3 Br. P. C. 5fo, Cocking v. Pratt, y Vez. 400. Hawes u. 


— cy — cw 


1 


is oe alk. — — 92 


Wyatt, 3 Br. ch. Rep. 156. (3) Proof v. Hines, Ca. temp. Talb. 171. Walmſley v. Booth, 2 Atks 25. 


Olahim v. Hand, 2 Vez. 259. Welles v. Middleton, printed Caſes in the Houſe of Lords 1785. New- 
man v. Payne, 2 Vez. jun. 199. and 4 Br. Ch. Rep. 350. (e) Cray v. Mansfield, 1 Vez. 381. Gart- 


, ſide v. Iſherwood, 1 Br, Ch. Rep. 558. Fox v. Mackreth, 2 Br. Ch. Rep. 400. Crow v. Ballard, 

7 4 Br. Ch. Rep. 117. FR, | N ö 

F For the ſame reaſon a court of equity will relieve againſt har- Berney v. 

3 gains with heirs apparent, or perſons in remainder, for their ex- 0 3 
pectations: ſo likewiſe, with ſailors for their prize- money (a). v. Hill 

» jd. 27, Wiſeman v. Beake, Id. 121. Cole v. Gibbons, 3 P. Wms. 290. Earl of Cheſterfield v. 
Janſen, 1 Atk. 342. 351. and 2 Vez. 144. 155. Barnardiſton v. Lingood, 2 Atk. 133. Gwynne v. 
Heaton, 1 Br. Ch. Rep. 1. (a) Baldwin v. Rochford, x Wils. 229. Taylor v. Rochford, 2 Vez. 281. 

J- Howe v. Weldon, Id. 516. : | f 

80 Upon principles of publick policy, a court of equity treats as Law v. Law, 

% frandulent all agreements for the purchaſe of publick offices, N48 

; eren though ſuch offices ſhould not be within the ſtatute of and 3 P. 
& 6 Edu. 6. Agreements of this kind are indeed conſidered 3 
S ; . h anning- 
in the ſame light in a court of law.] 8 5 e, 

rd Chaſtel, 1 Br. Ch. Rep. 124. Morris v. MCulloch, Ambl. 432. Garforth v. Fearon, 1 He Bl. 327. 

$2 Parſons v. Freeman, Id. 322. 4 

out 

ed 8 : | f 

ol (C) Of fraudulent Conveyances to defeat Creditors 


and Purchaſers within the 13 Eliz. c. 5. & 
27 Eliz. c. 4. Wi, Ca ²— -A 
Tc. + Ze ee, eee, 
II ſeems by the common law, if a man had right and title to a 3 Co. 83. 
thing, or a juſt debt owing to him, he might avoid any fraudu- No 638. 
lent conveyance made to deceive him of that right or debt; as if ea 
1 man had a right to goods, and he that had them, ſold them by a. v. 
covin in a market - overt, to alter the property of them; or if one LING e 
paſſed away goods to deceive a creditor, theſe acts might have Bas 
been ſet aſide; but if the gift were precedent to the right or common 
debt, there was no way in ſuch caſe to ſet aſide the conveyance, las, 5 now 


univerſally 
known and underſtood, are ſo ſtrong againſt fraud in every. ſhape, that the common law would have at- 


* every end propoſed by the ſtatutes of 13 El. c. 5. and 27 El. c. 4. Per Lord Mansfield, Cowp. 
34 | 

But now by the 13 Eliz. cap. 5. for the avoiding and abo- 
* liſhing of feigned, covenous and fraudulent feoffments, gifts, 
* grants, alienations, conveyances, bonds, ſuits, judgments, and 
* executions, as well of lands and tenements as of goods and 
* chattels, now of late more commonly practiſed than hereto- 
: fore ; which feoffments, gifts, grants, alienations, conveyances, 
4 2 ſuits, judgments, and executions, have been and are 
. eviſed and contrived of malice, fraud, covin, colluſion, or 
guile, to the end, purpoſe, and intent to delay, hinder, or de- 
x 2 creditors and others of their Juſt and lawful actions, ſuits, 
: » ts, accounts, damages, penalties, forfeitures, heriots, mor- 

uaries, and reliefs, not only to the let or hindrance of the 

ue courſe or execution of law and juſtice, but alſo to the 


a i of all true and plain dealing, bargaining and chevi- 
. ance;” | 
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Dee. 


hf js l ge. . Act; * "<< c . : . . 
=_ .---- >. --- Ac conveyed, or aſſured, which eſtate or intereſt is or ſhall be 


* This ſtat. 
is made per- 


petual by 39 
Eliz. g. 18. 


cc taken (only as againſt that perſon or perſons, his or their heirs, 


Fraud. 


It is therefore enacted, *“ That all and every feoffment, gift, 
& grant, alienation, bargain, and conveyance of lands, tenements, 
« hereditaments, goods, and chattels, or of any of them, or of 
« any leafe, rent, common, or other profit or charge out of the 
« fame lands, tenements, hereditaments, goods, and chattels, or 
« any of them, by writing or otherwiſe, and all and every bond, 
ce ſuit, judgment, and execution at any time had, or hereafter 
& to be had or made to or for any intent or purpoſe before de- 
ce clared and expreſſed, ſhall be from henceforth deemed and 


ce ſucceſſors, executors, adminiſtrators, and aſſigns, and every of 
«© them, whoſe actions, fuits, debts, accounts, damages, penal- 
ce ties, forfeitures, heriots, mortuaries, and reliefs, by ſuch guile- 
e ful, covenous, or frauc ulent devices and practices, as is afore- 
6 ſaid, are, ſhall, or, might be in anywiſe diſturbed, hindered, 
« delayed, or defrauded) to be clearly and utterly void, fruſtrate, 
“ and of none effect; any pretence, colour, fained conſideration, 
« expreſſing of uſe, or any other matter or thing to the contrary 
cc notwithſtanding. | 


| Here, ih achefore © Provided that this act, or any thing therein contained, ſhall 
L ze, l, not extend to any eſtate or intereſt in lands, tenements; here- 


« ditaments, leaſes, rents, commons, profits, goods, or chattels, 
« had, made, conveyed, or aſſured, or hereafter to be had, made, 


« upon good conſideration, and Bona fide, lawfully conveyed or 
&« atiured to any perſon or perſons, or bodies politick or corpo- 
* rate, not having at the time of ſuch conveyance, or aſſurance 
cc to them made, any manner of notice or knowledge of ſuch co- 
&« ym, fraud, or colluſion, as is aforeſaid.” 

And by the 27 Eliz. cap. 4. * „ for avoiding fraudulent, fained, 
te and covenous conveyances, gifts, grants, charges, uſes, and 
« eſtates, and for the maintenance of upright and juſt dealing in 
cc the purchaſing of lands, tenements, and hereditaments, it 1s 
&« enacted, That all and every conveyance, grant, charge, leaſe, 
cc eſtate, incumbrance, and limitation of uſe or uſes, of, in, or 
ce out of any lands, tenements, or other hereditaments whatſo- 
“ ever had or made, or at any time hereafter to be made, for the 
« intent and purpoſe to defraud and deceive ſuch perſon or per- 
« ſons, bodies politick or corporate, as have purchaſed, or ſhall 
* afterwards purchaſe in fee- ſimple, fee-tail, for life, lives, Of 
« years, the ſame lands, tenements and hereditaments, or an) 
part or parcel thereof ſo formerly conveyed, granted, leaſed, 
ee charged, incumbered, or limited in uſe, or to defraud and de- 
ce ceive ſuch as have, or ſhall purchaſe any rent, profit, or o, 
« modity, in or out of the ſame, or any part thereof, hal 
ec be deemed and taken only as again{t that perſon and perſons, 
«© bodies politick and corporate, his and their heirs, ſucceſſors, 
« cxecutors, adminiſtrators, and aſſigns, and againſt all and everf 
<« other perſon and perſons lawfully having or claimings by, from, 
« or under them, or any of them, which have pureþalcd, g 


ift, 
nts, 
of 
the 
„or 
nd, 
fter 
de- 
and 
eirs, 
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nal- 
uile- 
fore - 
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rate, 
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es; Ol 
Jr any 
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. ſhall 
er{ons, 
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1 everf 
, from, 
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« perſcns, bodies politick or corporate; any thing before men- 


Fraud. 


ſhall hereafter ſo purchaſe for money, or other good conſidera- | a 

« tion, the ſame lands, tenements, or hereditaments, or any part 

« or parcel thereof, or any rent, profit, or commodity, in or 

« out of the ſame, to be utterly void, fruſtrate, and of none ef- 

« fect z any pretence, colour, fained conſideration, or expreſſing 

« of any uſe or uſes to the contrary notwithſtanding. | 1. 
Provided that this act, or any thing therein contained, ſhall 

« not extend or be conſtrued to impeach, defeat, make void, or 

« fruſtrate any conveyanee, aſſignment of leaſe, aſſurance, grant, 

« charge, leaſe, eſtate, intereſt, or limitation of uſe or uſes of, 

« in, to, or out of any lands, tenements, or hereditaments here- 

« totore at any time had or made, or hereafter to be had or made | 

« upon or for good conſideration, and bend fide, to any perſon or 


- 
— 


. . > : — oy" 8 
« tioned to the contrary hereof notwithſtanding.” , Mt — 


And by F 5. of the ſaid ſtatute it is further enacted; ee That if £/%7D 
« any perſon or perſons ſhall make any conveyance, gilt, grant, 2 , 
© demife, charge, limitation of uſe or uſes, or aſſurance of, in, au, Sho AA 
„or out of any lands, tenements, or hereditaments, . with any FAM wn _— 
« clauſe, proviſion, article, or condition of revocation, determi- —— 
« nation, or alteration, at his or their will or pleaſure, of ſuch x .. 4 
« conveyance, aſſurance, grants, limitations of uſes, or eſtates 3 ., 
„of, in, or out of the ſaid lands, tenements, or hereditaments, 
« or of, in, or out of any part or parcel of them contained or 
mentioned in any writing, deed, or indenture of ſuch aſſurance, 
conveyance, grant, or gift, and after ſuch conveyance, grant, 
«© gift, demiſe, charge, limitation of uſes, or aſſurance ſo made I 

or had, ſhall or do bargain, fell, demiſe, grant, convey, or N 
charge the ſame lands, tenements, or hereditaments, or any 
part or parcel thereof, to any perſon or perſons, bodies politick 
or corporate, for money or other good conſideration paid or 
given, (the ſaid firſt conveyance, aſſurance, gift, grant, de- 
miſe, charge, or limitation, not by him or them revoked, made 
void, or altered, according to the power and authority reſerved 
or expreſſed unto him or them, in and by the ſaid ſecret con- 
veyance, aſſurance, gift, or grant, ) that then the ſaid former 
conveyance, aſſurance, gift, demiſe, and grant, as touching 
the ſaid lands, tenements, and hereditaments ſo after bargained, 
fold, conveyed, demiſed, or charged againſt the ſaid bargainees, 
vendees, leſſees, grantees, and every of them, their heirs, ſuc- 
ceſſors, executors, and aſſigns, and againſt all and every perſon 
and perſons which have, thall, or may lawfully claim any 
thing by, from, or under them, or any of them, ſhall be 
deemgd, taken, and adjudged to be void, fruſtrate, and of none 
cite, by virtue and force of this preſent act. 
Provided, That no lawful mortgage made, or to be made, 
bond fide, and without fraud or covin, upon good conſidera- 
: _ ſhall be impeached or impaired by force of this act, but 
: all ſtand in the like force and effect as the ſame ſhould have 
done if the act had never been had or made.” 
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Cowp. 434. 


Cro. Elize 


243- 
Leonard and 
Bacon. 


3 Co. 80, 

'T wine's 
caſe, Moor, 
638. 2Bulit. 
226. S. C. 
ſ See too 
Worſley v. 
De Mattos, 
1} urr, 


467.] 


3 Co. 81. 
Moor, 639. 


2 Roll. 
Abr. 779. 
Palm. 214. 
3 Co. 81. 


Fraud. 


[Although the ſtatute of 13 Elia. c. 5. ſubjects the parties to 
the frauds which it provides againſt, to certain penalties, and 
therefore, it ſhould ſeem, ought to be conſtrued ſtrictly, yet Lord 
Mansfield obſerved, that the ſtatutes of 13 & 27 El. cannot re- 
ceive too liberal a conſtruction, or be too much extended in ſup- 
preſſion of fraud. | | | 

In the conſtruction of theſe ſtatutes the following opinions 
have been holden: | 

That where in a formedon the tenant pleaded non-tenure upon 
which they were at iſſue; and it was found, that before the writ 
purchaſed, the tenant enfeoffed divers perſons, with an intent to 
defraud him who had cauſe of aCtion*to the lands, and that not- 
withſtanding the feoffor took the profits; on this verdict it was 
adjudged for the demandant, viz. „ that by the 13 Eliz. c. 5. the 
6 feoffment was void againſt him.“ | 

A. being indebted to B. in 400 J. and to C. in 200 J. C. brings 
debt againſt him, and pending the writ, A. being poſſeſſed of 
goods and chattels to the value of 300 J. makes a ſecret conveyance 
of them all, without exception, to B. in ſatisfaction of his debt, 
but notwithſtanding keeps in poſſeſſion of them, and ſells ſome 
of them, and others of them, being ſheep, he ſets his mark on; it 
was reſolved to be a fraudulent gift and ſale within the 13 Eliz. 
c. 5. for though ſuch a ſale hath one of the qualifications re- 


quired by the ſtatute, being made to a creditor for his juſt debt, 


and conſequently on a valuable conſiderations yet it wants the 
other; for the owner's continuing in poſſeſſion is a fixed and un- 
doubted character of a fraudulent conveyance, becauſe the poſſeſ- 
fion is the only indicium of the property of a chattel, and there- 
fore this ſale is not made bond fide; and as this is a leading reſo- 
lution, being agreeable to the rule of commerce ſettled by the ſta- 
tute, ſo it is highly conformable to the moſt exact reaſon and 
equity; for if ſuch colluſion and practice were allowed between 
a debtor and his creditor, as it would prove injurious to other 
creditors of the ſame debtor, in depriving them of all means of 
ſatisfying themſelves by the ſtated methods of juſtice ; ſo it muſt 
in its conſequence have a very ill influence on commerce, by pre- 
venting loans of money, and other confidences of that nature, 
which are ſo neceſſary for the ſupport of it, ſince no man would 
lend or truſt another with money or goods upon ſuch an apparent 
hazard of lofing them. 

So, where A. being indebted to five ſeveral perſons in the ſums 
of 201. each, and having goods to the value of 20 J. makes a gilt 
of them to one of the five, in ſatisfaction of his debt; but upon 
this ſecret truſt between them, that the grantee, in compaſſion to 
his circumſtances, ſhould deal favourably with him in permitting 
him, or ſome other for him, to uſe and poſſeſs the ſaid goods, pay- 
ing this creditor as he was able and could afford it, the ſaid debt 
20 J. it was reſolved to be a fraudulent conveyance and deed of ſale. 

So, if A. makes a bill of ſale of all his goods in conſideration 
of blood and natural affection to his ſon, or one of his . 


1 


to two of them on marriage, to the others as a voluntary gift; and Ambl. 596. 


Fraud, 


jc is a void conveyance in reſpect to creditors, for the conſidera- 
tions of blood, &c. which are made the motives of this gift, are 
eſteemed in their nature inferior to valuable conſiderations, which 
are neceſſarily required in ſuch ſales by 13 Ez. c.5.; and this 
ſeems to be a conſtruction ſuitable to the ſtricteſt rules of equity; 
for if conſiderations of blood or natural affection were allowed 
to be of equal dignity with, or to come under the notion of, ya- 
luable conſiderations required by this ſtatute, it would be in the 
power of any debtor, by ſuch conveyances of his perſonal eſtate 
to his kindred, to build a family upon a conduct to his creditors, 
which carries in it all the ſtrains of injuſtice and colluſive deal- 
ing; moreover, there is a ſtrong preſumption, that ſuch ſales to 
relations are conſtantly attended with a ſecret truſt and perſonal 
confidence of reconyeying part of the goods to the vendor for his 
ſubſiſtence z ſo that they are entirely inconſiſtent with the ſcheme 
laid down by the ſtatute, and therefore void and illegal. | 
So, where an executor advanced ſums of money to his daugh- Partridge 
ters, who were legatees under the will of which he was executor; Y: Gopp» 


afterwards died infolvent, having received aflets ; Lord Northing- 
an held the voluntary gifts to be fraudulent, though there was 
no evidence in the cauſe, and the daughters in their anſwers de- 
nied that the money advanced was on account, or in part of their 
legacies, or that it was to their knowledge or belief part of the 
perſonal eſtate of the teſtator, his Lordſhip obſerving, that it is 
the motive of the giver, not the knowledge of the acceptor, that 
is to weigh.) | | 
But if a perſon, before he contracts any debts, makes a volun- Mod. r19. 
tary ſettlement on his ſon bond fide, it ſeems that this is not with- [= Ventr. 
in the ſtatute (a), for it never could be the intent of the act to ſet 3 * N 


within the ſtatute; for all acts for the ſuppreſſing of fraud are 1.7, lg 
to be liberally expounded. | | wicke, a vo- 


5 luntary con- 
Veyance of real eſtate er chattel intereſt by one not indebted at the time, though he afterwards becomes 


incebted, if that voluntary conveyince was for a child, and no particular evidence or badge of fraud to 
<ceive or defraud ſubſequent credit rs, that will be good; but if any mark of fraud, colluſion, or intent 
to ceceive ſubſequent creditors appear, that will make it void. Townſend v. Wyndham, 2 Vez. 11. 
Ruſſel v. Hammond, 1 Atk. 1 5. Stileman v. Aſhdown, 2 Atk. 493. However, in the caſe of Jones v. 
Marſh, Ca. temp. Talb. 64., Lord Talbot declined giving any opinion how far a family ſettlement, with- 
out any conſideration, would be fraudulent againſt ſubſequent creditors though the party was not indebted 
t the time; and in Hungerford v. Earle, 2 Vern. 261, Hutchins, Lord Commiſſtoner, held ſuch ſet- 
tlement to be void, It is obſerved however, that Lord Talbot was not, by the circumſtances of the caſe * 
before him, called upon to give his opinion; and that the opinion of Hutchins was evidently influenced 
dy the proviſions ot the ſettlement not having been purſued. Fonbl. Eq. Tr. 263. note. 


And therefore if the jury find that the owner continued in 3 Co. 87. 
pollefſion of his goods after his bill of ſale of them, this is an Moor, 638, 
undoubted badge of a fraudulent conveyance, becauſe the poſſeſ- | 
lon is the only indicium of the property of a chattel, which is a 
thing unfixed and tranſitory ; ſo. there are other marks and cha- 
racters of fraud, as a general conveyance of them all without any 
exception, for it is hardly to be preſumed, that a man will ſtrip 
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himſelf entirely of all his perſonal property, not excepting his 
bedding and wearing apparel, unleſs there were ſome ſecret cor- 
reſpondence and good underitanding ſettled between him and the 
vendee, for a private occupancy of all or ſome part of the goods 
for his ſupport ; alſo a ſecret manner of tranſacting ſuch bill of 
ſale, and unuſual clauſes in it, as that it is made honeſtly, truly, 
and bong fide, are marks of fraud and colluſion, for ſuch an 
artful and forced dreſs and appearance give a ſuſpicion and 
jealouſy of ſome defect varniſhed over with it. 

[A. being indebted, by ſettlement before marriage, in conſider- 
ation of the marriage, and of 10,cco /. the wife's fortune, which 
was ſuppoſed to be more than the amount of his debts at that 
time, conveys all his real eſtate and houſehold goods (his real 
eſtate alone not being thought an-adequate ſettlement) in truſt for 
himſelf for life, remainder to his wife for life, remainder to his 
Grit and other ſons in ſtrict ſettlement : the wife being a ward of 
Chancery, the ſettlement was approved of by a Maſter, and the 
goods enumerated in a ſchedule. A., after the marriage, con- 
tinued in poſſeſſion of the goods; after which a creditor, at the 
time of the ſettlement, having obtained judgment, took them in 
execution, whereupon the truſtees commenced an aCtion againſt 
him. It was holden, that the ſettlement was good againſt credi- 
tors; that poſſeſſion was no circumſtance of fraud in this caſe, for 
that it was part of the truſt that the goods ſhould continue in the 
houſe. But if the ſettlor had let the houſe and furniture, re- 
ſerving one rent for the houſe, and another for the furniture, or 
if the rent could be apportioned, the creditors would be entitled 
to the ſhare of ſuch rent reſerved, or to ſuch apportionment of it 
in reſpect of the goods. And there having been a ſale of part 
in this caſe, it was agreed, that the value ſhould- be veſted m 
the funds on the truſts of the ſettlement, and the intereſt dur- 
ring A.'s life paid to the defendant. The reſt of the goods were 
ordered to be delivered to the plaintiffs. 

Where there had been a decree in the court of Chancery and a 
ſequeſtration ; and a perſon, with knowledge of the decree, bought 
the houſe and goods belonging to the defendant, and gave a full 
price for them; yet the court ſaid, that the purchaſe being with 
a manifeſt view to defeat the creditor, was fraudulent ; and 
therefore, notwithſtanding a valuable conſideration, void. 90, 
if a man knows of a judgment and execution, and with a view 
to defeat it purchaſes the debtor's goods, it is void; becauſe the 
purpoſe is iniquitous. For if a tranſaction be not bond fide, the 
circumſtance of its being done for a valuable conſideration will not 
alone take jt out of the ſtatute. ] 1 h 

If a gift be made to deceive one creditor, it is void againſt all 
creditors; but wherever a conveyance is conftrued fraudulent, it 
it muſt be with reſpect to real creditors and purchaſers for valu- 
able conſideration. | | 

Therefore if a man makes a fraudulent leaſe, and then another 
bong fide, without rent or fine, the ſecond leſſee ſhall not wy 


hH_ns © wt => «a 


- conveyance, but a purchaſer for valuable conſideration. Oro. El. 444. 


Fraud. „ aa 
the firſt leaſe ; for no purchaſer ſhall avoid a former fraudulent 3 Co. $3. a. 


Doe v. Routledge, Cowp. 785. ] 


But though a purchaſer for valuable conſideration within the 5 Co. 60. 
27 Eli. c. 4. hath notice of a frudulent conveyance before he 2 
purchaſes, yet after the purchaſe he ſhall avoid it ; for the ſtatute bis MP 
expreſsly avoids ſuch conveyances, ſo that whether the purchaſer 
hath notice of them, or not, is not material. TJ 

[So, where one, after marriage, made a ſettlement of an eſtate Chapman v. 
upon himſelf for life, remainder to his wife for life, remainder to Sen K 
their iſſue in tail; and three years afterwards mortgaged the n 
eſtate to B. who was apprized of the ſettlement; it was holden, 
that the ſettlement was void as againſt the mortgagee within the 
ſtatute of 27 £1iz. c. 4.3 and the ſettlement being made void by 
the ſtatute, notice could make no difference. 5 

If A. brings an action againſt B. for lying with his wife, after Preced. 
which B. alligns his eſtate to truſtees in truſt to pay the ſeveral Phan es 
debts mentioned in a ſchedule, and ſuch other debts as he ſhould aud Frs. 
mention within ten days, and A. recovers 5000 1. damage, and man, 1 Eq. 
brings his bill to ſet aſide this deed as fraudulent, and made to Ong Abt. 
defeat him of his recovery; in this caſe A. can have no other re- 8 
lief but to come in upon the ſurplus, after the debts mentioned 
in the ſchedule, or appointed within ten days purſuant to it, 
are ſatisfied ; the deed being fraudulent neither in law nor equity, 

4, being no creditor at the time of executing it; and it was con- 
ſcientious in him to prefer his real creditors to one, whoſe debt, 
when recovered, was founded only in maleficio, | 

A. by bill of ſale made over his goods to a truſtee for B., who avem. 490. 
lived with him as his wife, and was ſo reputed, and he alſo purchaſed Fletcher 
a leaſe of the houſe wherein he dwelt, in the name of a truſtee, Lidley. 
and declared the truſt thereof to himſelf for life, then in truſt for 
B. during the refidue of the term; this bill of fale was holden 
iraudulent as to creditors, but as to the declaration of the truſt 
ol the term, the court held it good, and not liable to 4.'s debts, 
the term being never in him, and being ſo ſettled at the time it 
was purchaſed ; and A. might have given the money to B., who 
might have purchaſed it for herſelf, and in her own name. 

Fraudulent conveyances and gifts are only void againſt pur- Cro. Jae. 
Chaſers and creditors, and ſhall bind the parties themſelves, and 279+ vide 
their repreſentatives. | pane ot | 


% Thornebury, 1 Vern. 132. Villers v. Beamont, Id. 100. Bale v. Newton, Id. 464. Clavering v. 
Ciarering, 2 Vern. 473. Boughton v. Boughton, 1. Atk. 325. acc. and if there be two or more volun- 
ry conveyances, the firſt ſhall prevail unleſs the latter be for payment of debts. 1 Ch. Rep. 99+] 


= 


And therefore where 4. made a fraudulent fale of his goods to Yelv. 196. 

and delivered poſſeſſion of ſome of them in his life-time, and Hawes and 
the reſt came to the hands of his adminiſtrator, it was holden in _ 75 
a action brought by B. for thoſe goods, that the adminiſtrator 270. 5. C. 
could not plead the ſtatute of 13 Eliz. c. 5. nor maintain the poſ- 


eſſion of the goods even to ſatisfy creditors. | 
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314 . Fraud. 


13 H. 4. But if a man makes a deed of gift of his goods in his life 


wo Roll. time by covin, to ouſt his creditors of their debts; yet after his 
N death the vendee ſhall be (a) charged for them. | 


executor of his own wrong. Yelv. 197. Cro. Jac. 271. [See too Edwards v. Harben, 2 Term Rep. 587, 


and ſupra, 21. ] | 
Oro. Eli. Where by ſpecial verdiQ it was found, that A. being poſſeſſed 
. of divers goods to the value of 250 l. by covin to defraud his 
Stanhope, Creditors, made a gift of his goods to his daughter, upon con- 
2 And. 172. dition, that upon payment of 205. it ſhould be void, and died; 
5G. and that J. S. intermeddled with the goods; after which the 
daughter took poſſeſſion of them by force of the gift, and then 
adminiſtration was granted to J. S. of all the goods, &c. of A.; 
in an action againſt him as executor, it was holden, that the gift 
was apparently fraudulent within the 13 Elia. c. 5., and that by 
his intermeddling, before adminiſtration granted to him, he be. 
came an executor de on tort, and liable as ſuch ; and that the law 
continued the poſſeſſion in him from the time of intermeddlin 
to the time of granting adminiſtration. | 
Trin. 1706. If A. makes a bill of ſale to B. a creditor, and afterwards to C. 
3 * another creditor, and delivers poſſeſſion at the time of the 
Holt, C. J. fale to neither, and after C. gets poſſeſſion of the effects, and B. 
takes them out of his poſſeſſion, C. cannot maintain treſpaſs, be- 
cauſe the firſt bill of ſale is fraudulent againſt creditors, and ſo is 
the ſecond; yet they both bind A., and B.'s is the elder title, and 
the naked poſſeſſion of C. ought not to prevail againſt the title of 
B. that is prior, where both are equally creditors, and poſſeſſion 
at the time of the bill of ſale is delivered over to neither. 


Moor, 615. If a gift be made to deceive one creditor, it is void againſt 


(% Where a 


ernennt (6) all the creditors of the party, within the ſtatute. 


was made to deceive creditors, though by the event the king was cheated of his ward, yet being only to 
the intent and purpoſe to deceive creditors, it ought not to be extended farther. 10 Co. 55.———, 
where there was a redemiſe to A., to the intent the wife of the tenant ſhould not be endowed during the 
life of A., it was holden that it could not be extended to any other intent or purpoſe, Dyer 351.— 
Where one held of divers lords by heriot cuſtom, and to the intent to deceive one, made a gift of all bis 
beaſts heriotable. 2 Leon. 8, 9. Dyer 351. | ; ; ' 


Cro. Jac. A man binds himſelf in a bond to pay money, and then in 2 
131 132* ftatute to make ſuch a conveyance, &c. a fraudulent conveyance 
| is made contrary to the defeaſance of the ſtatute; thoug the 


conveyance be void againſt the firſt debtor, yet it is a breach of 


the condition of the ſtatute, and the conuſee ſhall be ſatisfied be- 
fore the creditor by bond. | | 
5 co. 60. It is not neceſſary that he who contracted the debt ſhould 
make the fraudulent conveyance; for if a man binds himſelf 
and his heirs in a bond, and lands deſcend to his heir, who makes 
a fraudulent conveyance of thoſe lands, the creditor ſhall avoid it- 
2 Co. 54. If a perſon, intending to deceive a purchaſer, conveys by deed 
nn te he enrolled his lands to the king, and afterwards, for valuable conli- 
deration, conveys to J. S., the purchaſer ſhall avoid this convey- 
ance to the king by the 27 Eli. cap. 4.; for although the ſtatute 
does not by expreſs words extend to the king, yet being a gener: 
law, and made for ſuppreſſing fraud, it ſhall include him. $0, 
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So, if A. being tenant in tail, remainder to B. in tail or fee, 11 Co. 74. 
and B. under an apprehenſion that A. deſigns to ſuffer a recovery, * + 
and deſtroy his remainder, by deed enrolled conveys his remainder 
to the king; yet if A. for valuable conſideration afterwards by 
recovery conveys the eſtate to J. S. and dies without iſſue, the 
purchaſer ſhall avoid the conveyance to the king as fraudulent 
within the 27 Eliz. cap. 4. | 

In treſpaſs againſt a bailiff of a manor for diſtraining goods, he Latch, 222, 
juſtified by virtue of his authority, and that by his precept he 3" Ambroſe 
was commanded to diſtrain the goods of J. S. which goods came 
to the plaintiff's hands by colour of a fraudulent gift of them to 
the plaintiff z and on iſſue, whether the ſale was made bon4 fide, 


it was found for the defendant, and adjudged for him, although 


it was objected, that he being no creditor could not take advan- 
tage of the ſtatute, which being a penal law ought to be conſtrued 
ſtrictly, | | 

If 4 father makes a fraudulent leaſe of his lands, with an in- 6 Co. 72. b. 
tent to deceive a purchaſer, and dies before he makes any convey- 8 
ance of the lands, and afterwards his ſon and heir, knowing or 45, 6. 
not knowing of this leaſe, conveys to J. S. for valuable conſidera- 


tion, J. S. ſhall avoid this leaſe within the 27 Eliz. c. 4. 


A. has a leaſe of certain lands for fixty years, if he live ſo Co. Lit. 
long, and forges a leaſe for ninety years abſolutely, and by in- 3 ER 
denture reciting this forged leaſe bargains and ſells it for valuable Grobham's 
conſideration, together with all his intereſt in the land, to B. ; in caſe, 
this caſe B. is not a purchaſer within 27 Eliz. cap. 4.; for though 
there were general words in the ſale to paſs the true intereſt, yet 
it is plain that it was never contracted for, or originally included 
in the bargain; ſo that the bargain being made of an imaginary 
intereſt, the bargainee can never come under the character of a 
real purchaſer, to defeat the purchaſer of the true leaſe of ſixty 
years, which A. was really poſſeſſed of. | 

A deed, though it be fraudulent in its creation, yet by mat- Sid. 134. 
ter ex poſt facto may become good; as, if one makes a fraudulent 
feoffment, and the feoffee makes a feoffment to another for valu- 
able conſideration, and afterwards the firſt feoffor alſo, for valu- 
able confideration, makes a ſecond feoffment, the feoffee of the 
tcoffee ſhall hold againſt the ſecond feoffment of the firſt feoffor. 

4. agreed with the Raft India Company to go as preſident to Preced. 
Bengal, and entered into a bond of 2000 /. penalty for perform- Om * 
ance of articles; but before he ſet out he made a ſettlement of —— 

is eſtate, and among other things he declared the truſt of a term Clare, 
of 1000 years to be for the raiſing of 5000 J. as a portion for 2 
his daughter, who afterwards married J. S. a gentleman of 700 J. 2 Fo. Ca. 
ber ann. who before the marriage was adviſed by counſel, that the Abr. 52. 
portion was ſufficiently ſecured; and who afterwards on her 3 
death had, on her requeſt, expended 400 J. on her funeral, but Ch. 305%. 
never made any ſettlement on her; and A. having embezzled the 2 Eq- Ca. 
doods and ſtock of the Company to a conſiderable value, the . . 
Peltion was, whether this ſettlement was voluntary and — TR 
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316 Fraud. 
| lent as to them; and it was: holden to be a prudent and honeſt 
proviſion, without any colour of fraud; and though in its crea- 


tion it was voluntary, yet being the motive and inducement to the 
marriage, it made it valuable. 7 


Moor, 605. On the clauſe of the 27 Eliz. cap. 4. that if a man ſettles land 


Co. 82. b. 0 ; * 
* Jaun to uſes, with a power of revocation, and aſterwards ſells the lands 


and his wife for valuable conſideration, that the former uſes ſhall be revoked; 
ſeiſed in fee it hath been holden, that if a man having a future power of re- 


of lands, in PR. 7 . 
lah ofthe vocation bargains and ſells the land before his power commences, 


wife, in con- yet it is within the act. So, if the power of revocation be re- 
fideration of ſerved with the (a) conſent of A. and he convey his land, not 


the marriage . a a | : : : 
be peu ſt having revoked, the conveyance ſhall be good; fo, if one having 


and goo/. A power of revocation extinguiſh it by feoffment, and then fell, 
paid fora the ſale ſhall be good. f 

portion, | 

levy a fine to the uſe of the father and his wife for their lives, then to their ſan and his heirs, provifh, 
that it ſhould be lawful for the father to revoke, with conſent of four perſpns, the relations of the ſon's 
wife; the father dies, the mother, without conſent, felis the lands for valuable confideration to other 
perſons ; and it was holden, that the vendee ſhould not avoid the ſettlement, the power of revocation 
being out of the power of them to effect, the conſent of ſuch being neceſſary, over whom the father and 
mother could not be preſumed to have any power; otherwiſe if the conſent were lodged with thoſe 
perſons, that may be ſuppoſed to be at the diſpoſal of the perſons to whom the power is reſerved, 
2 Jon. 94, 5. 
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This branch of the ſtatute does not extend to creditors, and 
therefore if the conveyance was not made to deceive them, it ſeems 
they cannot avoid it. 

Moor, 638. If goods continue in the poſſeſſion of the vendor, after a bill of 
ſale of them, though there is a clauſe in the bill, that the vendor 
ſhall account annually with the vendee for them, yet it is a fraud; 
ſince if ſuch colouring were admitted, it would be the eaſieſt thing 

in the world to avoid the proviſions and caution of the act. 
2 Bulſ. 226, Where there is an abſolute conveyance or gift of a leaſe for 
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1 ee years, and the perſon who makes it continues in poſſeſſion after 
9 ſuch ſale, the gift is fraudulent, becauſe attended with that diſtin- 
18 guiſhing character of a fraud; but if the conveyance or fale be 
$4 conditional, as that upon payment of ſo much money the leaſe 
1 ſhall go to the vendee, then, continuance in poſſeſſion after the gift 
1 does not make it fraudulent, becauſe the veridee is not to have the 
vj leaſe in poſſeſſion till he performs the condition. a 
1 Cro. Jac. If one makes a leaſe for years with a proviſo to be void upon 
IA 755. payment of 105. this leaſe will be void againſt purchaſers; but if 
Mi it be a mortgage for a conſiderable ſum of money, though it be in 
8 the power of the mortgagor, yet it is not void. 
j Raten, (Where a father ſettled an eſtate upon his ſon, but took back 
F , 


OT nd 


2 Atk. wh... n annuity to the value of it, Lord Hardwicke held that this was 
tantamount to a continuance in poſſeſſion, and that the ſettlement 
was void as againſt creditors, - 

orgs A. entered into articles of partnerſhip in ſiſths with three 

NG others for 21 years in digging for mines in A.'s lands, A. to hav 

| two-fifths, and in conſideration of his ownerſhip of the land, to 
have a tenth out of the ſhare of the other partners. In purſuance 
of theſe articles, they ſearched for mines, and in about two _ 
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and after having expended about 120 J. they diſcovered a valu- 
able mine, which they worked for three months, when A. died: 
upon A.'s death, his widow ſet up a voluntary ſettlement made 
after marriage. But the court inclined to think that the partners 
were as purchaſers, and that the voluntary ſettlement was void as 
to them. 859 ; 

In the above caſe it was ſaid to have been adjudged at law, that 


a leſſee at a rack-rent and who paid no fine, was a purchaſer 
within the ſtatute, and ſhould avoid a voluntary conveyance.] 


If a man makes a voluntary ſettlement, reſerving to himſelf a 
power to mortgage and charge the eſtate with what ſums he pleaſes, 
this amounts in effect to a power of revocation, and therefore frau- 
dulent as to creditors by judgment. | 

t ſeems to be clearly agreed, that if a perſoh makes a ſettle- 
ment on his wife, or child, after marriage, in conſideration of love 
and affection, and not purſuant to any articles, or any agreement 


in conſideration of the marriage, or marriage-portion, that ſuch - 


ſettlement being voluntary is fraudulent againſt purchaſers within 
the 27 Alix. cap. 4. : | 

But though the ſettlement be made after marriage, yet if it were 
in purſuance of marriage articles, to make a proviſion on the wife 
and the iſſue of the marriage, it is not fraudulent z and in this caſe 
the wife and children become purchaſers themſelves, and ſhall 
avoid a prior voluntary conveyance, and ſhall in (a) equity have 
the ſame favour in not being obliged to diſcover papers, writings 


* : 
Sc. 


As, where a (5) perſon promiſed a woman, before marriage, to 
moke her a jointure of 1000/7. a year; and after marriage, for 
ſccuring the payment thereof, made a leaſe to commence after his 
death for 10G years, with a proviſo, that on making the ſettlement 


the leaſe ſhould be void; this leaſe was holden good againſt a 
purchaſer, | 


% * 
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2 Vern. $16 
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6 Co. 73+ 
Cro. Jac. 
158. 455. 
Hard. 39 5. 


Cro. Jac. 
158. 455. 
Lev. 150. 
Hard. 395. 
(a) Vide 

1 Chan. A. 
99. Vern. 
440. 479. 
2 Vern. 701. 
Cro. Jac. 
454. Dame 
Griffin Vs 
Stanhope, 
adjudged : 
and that the 
wife's con- 
cealing the 


conveyance in this cafe did not make it frandulent, when, upon revealing of it, it appears to be good. 


(5) That before the ſtatute of frauds and perjuries, a verbal agreement before marriage was 


prevent its being (aid to be fraudulent, Vent. 194. 


Where A. made a leaſe for years, to the ufe of ſuch perſon as 
fnould marry his daughter, provided he was then living and 
approved of the match; it was holden that if A. had ſold the 
lands before the marriage, that the leaſe would be fraudulent 
againſt a purchaſer z but if before the ſale the daughter marries, 
the tather cannot defeat it, becauſe it was the cauſe of the mar- 
nage, and drew on the ſtranger to engage in it, and is of the ſame 
effect as if it had been a ſpecial agreement with this particular 
perſon; and it was holden not to be neceſſary that the father ap- 
proved of the match at the time, but that, if he approved of it 
leven years afterwards, it was ſufficient. | 

So, where A. ſurrendered the reverſion in fee of copyhold lands 
to his ſon, to leſſen the fine he muſt have paid in caſe it had come 
to him by deſcent ; and after, on the ſon's treaty of marriagez the 
lather tells the wife's friends, that this copyhold was ſo ſeitled * 


ſufficient to 


Sid. 133 
Prodgers 
and Lang- 
ham. 


Keb. 485. 


Preced. 
Chan. 27 Jo 
Kirk v. 
Clerk. 


1 
— 1 
= 


* — y —— r — — 2 —-— 
1 = = \ N 


* 
9 0 = 5 — 
* iN 
- 


by F Wa 8 
r 
r 
= 8 2 3 i 


Ls 

1 4 2 
5 

I E 
if 

| 

N 
So 
ky 

. # 

7 * 
9 i 
. 
"7 
* 


. 
. 


NT 


War A 
yh 


* 
3 
iy 4 
1 q : 
} 
. 
11 008 
1 1 
. 
4 | 
+. 
1." 
T8 
q fl 
n 
ut 
„ 
q 1 
N Xx 
WE 
+1428 
$44 
5 . 
8 
7, 08 
' . 
0 "A 
! 
| 1 
11 ay 
1 ql pO 
We 
41749 1 
$57 $71 
43 
1 
17 13 
4 . 
_ 3% 
LE . 

1 

7-138 {7 

18 
- 41. 

r 
n. 
1 
19 14 
a 
. + i 
1 { 
7 21 
in; 1,8 { 
I: 5 
48 
eee 
iN : 
x? * 
1 
al * * i 
1 38 
R 
1 
4 454 
18 
n, 
{ l 
13, 14 108 
oy 5 ” M8 
7 
111 
{3s 
19 
1 
; 
N. 
To 
$41 
14% 
"IT ; ws 
1100 99 
18:8: j 
18 1 
\ v l 7 1 1 
3 106 1 

1 Th 

n v4 HIT. F 
ig fl 
* * 

oO 1. 71 : 
= Ns ; 
„ : 
a 7: 

1 117 
M3. 
7 

We; 1 
L a l 
_ y SCH 
1 i 
. 1 
4 1: 
Lat +. 1,19 
+1 " 
„„ 
1 
. 
7 
14 1H 
why 
* & ns 8 
4+: ERS 
4 WL : 
'% 
_ 
1 
088 
. 
£ 


— 


*. 1 
— — — a A — ee nee pw ee * —— — — ——— — — — - — — — 22 — = 
— a dts api een, —— 8 Er ae TIER a g — — rnd rc ps age ti en 2 * r — — ry eons. - LEED rg. FER ak 2 — * — * 
. * _ = 2 = — — v — — . . — RIES aft — — * — 8 P 
— NI Tiers IIS 2 ———— —— 2 — —— — — — = 8 ry — * 2 — 


* 4 1 — 2 
= — A” a r * 
W re 
. 


— . rr 


\ 


the ſon, in conſideration of which, and of ſome leaſehold lands 
ſettled by the father, a marriage was had, and 20000. portion paid; 
though in the ſettlement no mention was made of the copyhold, 

yet it was holden that the ſurrender thereof, in the manner afore. 
faid, was not voluntary or fraudulent againſt a purchaſer, beeauſe 
it was the principal inducement that prevailed on the friends of the 
fon's wife to conſent to the marriage, and to give her ſuch a for- 
tune, and that it ought to be conſidered as if it had been ſurren- 
dered at the time of the marriage. 


Andrew [So, where, on an ejectment brought by the aſſignee of a mortga- 


N t . . 6 -4 f 
date, Skin. Bee, it was objeQed, that it did not appear, that any money was 


| 423., and paid upon the original mortgage, and therefore it was fraudulent; 
'3 Lev. 387. and being frudulent in the creation, though the preſent aſſignee 


e o or Paid a valuable conſideration, yet this would not purge the fraud, 


Smartle v. and make it good againſt the defendant, who was a purchaſer 


Williams. bond fide, and for a valuable conſideration ; Holt, C. J. anſwered, 


that the firſt mortgage was good between the parties; and being 
ſo, when the firſt mortgagee aſſigned. for a valuable conſideration, 
this was all one, as if the firſt mortgage had been upon a valuable 
conſideration : for the aſſignee ſtands in his place, and therefore is 
within the ſecond proviſo of the ſtatute of 27 El. c. 4.] 
Vern. 285, It ſeems to be holden, that if a bond be given before marriage 
Ga Where a to ſettle a jointure, and after the marriage a ſettlement be made, 
father made Which goes farther, and entails the land upon the children of the 
* marriage, that the ſcttlement may be good as to the jointure, and 
on the mar- 5 - | 
3 fraudulent (a) as to the remainders in reſpect to a purchaſer, 
daughter, to himſelf for life, remainder to the daughter, and afterwards ſold the land to another, whether 
the former conveyance ſhall be avoided during his life, within the 27 Eliz. c. 4. 2 Rol. Rep. 306. 2, 
Where a ſettlement, in conſideration of a marriage portion, was made on the huſband and wife, 
and the ifſue of that marriage, remainder to the heirs of the body of the huſband ; it was holden, that the 


confideration ſhould extend to the ifſue of the huſband on the ſecond venter. Lev, 1 50, 237. Hard, 395. 
Chan. Ca. 104. 


Preced: But where the intended huſband was under age, and ſo inea- 
OP” pable of making a ſettlement, and the wife's father gave a bond 
and Strat- for the payment of 1500/7. on his making a ſuitable jointure-ſettle- 
ton. ment on her, without taking any notice whatſoever of the iſſue, 
and the marriage took effect; and the huſband ſome. years after, 
on the payment of the 1500 J. made a ſettlement of 147/. per ann. 
on himſelf for life, remainder to his wife for life, for her jointure, 
with remainder to their firſt and other ſons, in the uſual form; it 
was holden, that this ſettlement was neither voluntary nor fraudu- 
lent, being but adequate to the wife's fortune; and that the words 
of the bond were capable of ſuch a conſtruction, for that a 
jointure- ſettlement muſt be intended a ſettlement in the common 
| form to the iſſue, and a jointure for the wife. | 
Wheeler v. [So, where a woman, entitled to 6000 f. ſecured by her 
8 mother's marriage - ſettlement, ſubject to the contingency of b 
"* leflened by the birth of another daughter, married clandeſtinely 
without any ſettlement ; and after the marriage her father ſecure 
the 6000). upon his eſtate, upon which her huſband made a ſettle- 
ment upon her; ſuch ſettlement was adjudged to be good 
the huſband's creditors. 80, 


Go, where the huſband, ſome time after marriage, in confider- 


ation of an additional portion of 100/. paid by the wife's mother, 


ſettled an eſtate of 1004. per ann. upon himſelf for life, remainder 
to his firſt and other ſons, &'c., and his mother, having an intereſt 
in the eſtate, joined with him in the conveyance and thirteen 
years after, he mortgaged his eſtate with the uſual covenants z and 
upon his death the mortgagee brought. his bill againſt the ſon to 
forecloſe 3 Lord Talbot ſaid, that it would be very hard to call this 
1 fraudulent ſettlement z ſince it was in conſideration of a marriage 
had, and of an additional proviſion of 100/. paid by the wife's 
relations, which cannot be ſaid to be voluntary againſt a creditor 
who lent his money thirteen years after. 1 

If a woman is entitled to a truſt term, which the huſband can- 
not lay hold of and poſſeſs, nor get at without the aſſiſtance of a 
court of equity; if the truſtees will not raiſe the portion, and the 
huſband goes into equity for aid; the court will decree an adequate 
ſettlement to be made on the wife, and will ſupport it as a good 
ſettlement for a valuable conſideration. So, if after marriage, the 
wife being entitled to ſuch a portion, which the huſband cannot 
touch without the aid of the court, and which the truſtees will not 
pay without the huſband's making a ſettlement ; if the huſband 
does agree to it, and do that which the court would decree, it is a 
good ſettlement againſt creditors, 

Jahn Hamerton being ſeiſed in fee of an eſtate, and having a 
mother who had an annuity of 50/. per ann. iſſuing out of the 
whole, and alſo two brothers, Thomas and Vavaſor; and being about 
tobe married; his mother, previouſly to the marriage, conſented to 
part with her ſecurity upon the zuhole eſtate for her annuity, and 
to take, inſtead thereof, a. ſecurity for the. ſame upon part of the 
eſtate ; and accordingly ſhe and John (the intended huſband) join 
in a fine to deliver the whole eſtate from the annuity, and in con- 
ſderation of the marriage, and of a portion of 1300 /., and of the 
grant and releaſe of the annuity, 70h conveys to truſtees that they 
ſhould pay 501. per ann. to the mother out of part of the eſtate for 
her life, then as to the whole, to the uſe of John for life, remain- 
der to truſtees to preſerve contingent remainders, remainder to the 
frlt and every other ſon in tail-male, remainders to Thomas 
Hamerten and Vavaſar Hamerton, ſeverally, one after the other in 
tal-male in ſtrict ſettlement, remainder to the daughter and 
daughters of the marriage of John Hamerton and his intended wife, 
remamder to John Hamerton in fee. There was no iflue of the 
marriage; afterwards John Hamerton mortgaged the eſtate to 
Menckton, and acknowledged a fine to him ſur conceſſit, then 
Minckton purchaſed of John Hamerton in fee for a valuable con- 
ideration, and took a fine from him ſur conuſance de droit come ceo, 
Cc; John Hamerton died without iflue, but Thomas Hamerton left 
a fon, who brought an ejectment to recover the eſtate. It was 
holden that this was a good ſettlement againſt purchaſers, the 
conlideration given by the mother making her a purchaſer for her 
Jounger ſons, : 


13 | William 
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2 v. 
arſh, Ca. 
64. 


Ambl. 121. 
The like 
law if the 
particular 
aſſignee of 
the huſband 
for a valu- 
able confi- 
deration, 
apply to 
equity. 
Jewſon v. 
Moulſon, 

2 Atk. 432» 


Roe v. 
Mitton, 


2 Wilſ. 3 56. a 
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Doe v. M illiam Watfon in 1763, ſurrendered a copyhold eſtate, to which 


— 2 he was entitled in fee, to the uſe of himſelf for life, remainder to 
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the defendant Routledge, (who was his nephew by a ſiſter,) his heirs 
and aſſigns, and was admitted thereupon. This ſurrender was 
voluntary, and without any confideration, other than natural love 
and affection. In the year 1767, Routledge paid his addreſſes to a 


woman, whom he afterwards married, and ſhewed a copy of the 


furrender to her father, but whether this had any influence in pro- 
curing the marriage did not appear. Afterwards, in 1773, William 
Watſon ſurrendered the ſame eftate to the uſe of Hugh Watſon, 2 
nephew by a younger brother, his heirs and aſſigns; and by a deed 
of the ſame date, executed by William Watſon, reciting that Hug 


Watſon, upon the propoſal and at the requeſt of William Watfm, 


had agreed with William Watſon for the abſolute purchaſe of the 
faid eſtate for the ſum. of 200/.,'and alſo the ſurrender in purſy- 
ance thereof, William Watſon acknowledges the receipt of the 200/, 
from Hugh Watſon, and enters into the ufual covenants ; there was 
a receipt indorſed on the deed for the 200/., and it was in proof 
that it was paid. Hugh Watſon was accordingly admitted upon 
the ſurrender, and entered into poſſeſſion. It was in evidence 
that before, and at the time of the ſurrender to him, he knew of 
the ſurrender to Routledge: that the eſtate at the time of the ſur- 
render to Hugh Watſon: was worth between 50. and 601. per ann. 
and the inheritance worth between 18001. and 20001. It did not 
appꝰar that William Watſon was indebted at the time of making 
the firſt ſurrender, or at the time of his death. It was holden, 
that 'the firſt ſettlement, though voluntary, was good within the 
27 El., for that there is no part of the act which affects voluntary 
fettlements eo nomine, unleſs they are fraudulent : and that the 
deed of 1773 was not ſuch a deed as ought to ſet the firſt ſettle- 
ment aſide, ſuppoſing the firſt to be affected by the act, inaſmuch 
as the conſideration money was by no means adequate to the value 
of the eſtate, and the whole tranſaction was merely colourable.] 
It has been holden, that fraud may be given in evidence to defeat 
a fraudulent and covinous conveyance, and that the party who 


S. P. cites Offers it need not plead it, for the acts to prevent fraud are to be 
and agreed; conſtrued liberally in ſuppreſſion of the miſchief ; beſides, it were 


but if the 


iſſue be 


an hardſhip to force the party to plead a thing that is managed 


4 taken di- With ſo much ſubtlety that he cannot attain a competent know- 
i reQly en- ledge of it to plead it in due time. 
, feoffed, or 


not enfeoffed, the feoffment muſt be avoided by pleading the fraud ſpecially— & wide 10 Co. 56.75 
Cro. Car. 550, that covin is not to be preſumed; and that if in a ſpecial verdict the jury find ſuch * 
cumftances in the caſe, as might very well have induced them to find fraud, yet if they do not expe'®'s 
nnd it, it ſhall never be preſumed, See 2 Vez. 155. ſapr. 
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D) In what Court Fraud is cognizable. 


I is clearly agreed, that the court of Chancery had always an 2 Vern. 
original juriſdiction in relieving againſt frauds, and that at this 261-2. Vide 
day it is the only (a) court where matters of fraud are properly nſdict ion of 
cognizable. 6 k the court of 
: . 4 q s Chancery, 
tit. Courts. [ (a) But every kind of fraud is equally cognizable, and equally adverted to in a court of law z 
and ſome frauds are only cognizable there; as fraud in obtaining a devile of lands, which is always fent 
out of the equity courts to be there determined. 3 Bl. Comm. 431. And Lord Mansfield in the caſe of 
Bright v. Eynon, 1 Burr. 396. fays, that courts of+equity and courts of law have a c»ocurrent juriſdiction 
to ſuppreſs and relieve againſt fraud, But the interpoſition of the former is oſten neceſſary for the better 
inveſtigating of truth, and to give more complete redreſs. And Lord Loughborough C. in the caſe of 


Bates v. Graves, 2 Vez. jun. 295, “ When the court of Chancery has declared a deed to be ſet afide for 


fraud and impoſition, I muſt ſuppoſe that it would be equally ſet aſide at law upon pleading to it. For 
courts of law relieve by making void the inſtrument obtained by fraud. Wood's Inſt. 296.] 


But it hath been doubted, whether a court of equity could give Preced. 
relief on the ſtatutes which make conveyances and diſpoſitions Sa. _— 
fraudulent againſt purchaſers and creditors, being introduCtive of a 8 
new laws z but it is now ſettled, that ſuch relief may be proper in 
equity, and that direCting an iſſue to be tried at law is only diſ- 
cretionary in the court. | | | 

A. recovers a judgment againſt the defendant's father, and the Preced. 
plaintiff (the ſheriff's bailiff) levied 247. of goods in poſſeſſion of Chan. 233 
the defendant's father; the defendant brought trover againſt the 2 
plaintiff, pretending the goods to be his, becauſe the landlord had 155 
ſeized them for rent, and ſold them to him; but on evidence the 
ſale was proved fraudulent, and that the father was in poſſeſſion 
all along, and paid taxes for the farm and goods, 5c. and there- 
lore the judge gave directions to the jury to find for the defend- 
ant at law; but becauſe he had not proved a copy of the judg- 
ment, as it was holden he ought, for that only reaſon the jury 
found againſt him; and he brought his bill for relief; and a de- 
murrer to it on the arguing was over-ruled ; then by anfwer he 
infiſted upon his property under the bill of ſale and recovery at 
iy, where the matter is properly triable, and relied on that 
without examining any witnefles ; but the plaintiff fully proved 
lis caſe as before, and that the judge altered his directions 
only for want of proof of the judgment, and diſproved the de- 
ndant's anſwer in ſome particulars; and a perpetual injunction 
granted againſt the judgment, and the defendant to pay coſts ; 
tor though it were examinable at law, ſo it was in equity too; and 
de plaintiff having ſet out the whole matter, and proved it to be 
* if it were untrue the defendant might have diſproved it. 

Jt it hath been holden, that a will relating to the perſonal 2Vera. 8, 9. 
e ſet (5) aſide in a court of equity for fraud and 3 
1 let the fraud be ever » great or ſo ſtrongly proved; bs 
at this is a matter pro 12 f iri i 
ren properly cognizable in the ſpiritual —— g 
court, Cane 
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322 Fraud. 


700. It was once holden, that a will relating to the real eſtate, ag 
reced. 


— bn3, well as a deed, may be ſet afide in equity, for fraud and circum- 


vention; as, if a man agrees to give the teſtator 2000 J. in bank 

bills, upon condition he deviſe his eſtate to him, and on the de- 

livery of ſuch bills he makes his will, and deviſes his eſtate 

to him, and the bills prove to be forged and counterfeit, - 

Fq.Ca But it hath been lately reſolved in the Houſe of Lords, that a 
— will of a real eſtate could not be ſet aſide in a court of equity for 
rantbty, fraud or impoſition, but muſt firſt be tried at law on deviſavit vel 


3 — 1 on non, being matter proper for a jury to inquire into. 

358., an ä 5 1 | 
Webb v. Cleverden, 2 Atk. 424 Bennet v. Vade, Id. 324. Anon. 3 Atk. 17. Bates v. Graves, 
2 Vez. jun. 287. | 


(E) Where a Wrong-doer is further puniſhable har 
by making void the fraudulent Acc. 


Cfo. Jac. II. is clear from many inſtances, that groſs frauds are puniſhable 
Abr. 78. by way of indiftment or information; ſuch as playing with 
2 Roll. falſe dice, cauſing an illiterate perſon to execute à deed to his 
Rep. 107. prejudice, levying a fine in another's name, r.; and that for 
"oy Lf theſe and ſuch like offences the party may be puniſhed not only 
Sid. 312+ with fine and impriſonment, but alſo with ſuch further infamous 
431. Noy, puniſhment as the judges in their diſcretion ſhall think proper. 


.- 2 By 
Moor, 630. Cro. Eliz. 531. Mod. 46. 2 Jon. 64. Ld. Raym. 865, Hawk. P. C. c. 71, 


6 Mod. 1o5. But it hath been holden, that the deceitful receiving of money 
wr We 379. from one man for another's uſe, upon a falſe pretence. of having 
pl. 20. a meſſage and order to that purpoſe, is not puniſhable by an) 
5 Mod. 18. criminal proſecution, becauſe it is accompanied with no manner 
A of artful contrivance, but wholly depends on a bare naked' lie; 
and it is ſaid to be needleſs to provide ſevere laws for ſuch mit- 
chiefs, againſt which common prudence and caution may be ſut- 
ficient ſecurity. _ | = 
(o)Itisfaid, But by the 33 H. 8. cap. 1. it is enacted, ©« That if any perſon 
that the ot- 6 or perſons ſhall falſely and deceitfully obtain, or get into his or 
not be fines “ their hands or poſſeſſion any money, goods, chattels, jewels, 
ina proſe- gc or other things of any other perſon or perſons, by colour and 
cis deu „ means of any privy falſe token, or counterfeit letter, made 
becauſe itis © in another man's name, to a ſpecial friend or acquaintance, for 
expreſaly or- ct the obtaining of money, c. from ſuch perſon, and ſhall be 
OY 1g ic thereof convicted by witneſs taken before the lord chancellor, 
ral puniſh. © or before the juſtices of aſſiſe, or before the juſtices of the 
ment thall « peace of any county, city, borough, town, or franchiſe, in ther 
deinticted, « general ſeſſions, or by action in any of the king's courts of re- 
is mention. cord; every ſuch offender ſhall ſuffer ſuch puniſhment by im- 
ed. 3 mw ce priſonment, ſetting upon the pillory, or otherwiſe, by any de 
in Go. Car. © Corporal pain, except pains of death, as ſhall be appointed b 


$64. there © thoſe before whom he ſhall be ſo convict.“ 
a precedent, by which it appears, that one convicted on ſuch a proſecution hath bern adj94 an 


- 


Fraud, _ 
rot only to ſtand in the pillory, büt alſo to pay a fine of 5300 J. and to be bound with fureties to 
his good behaviour. i | oy ; | pF 


And it is further enacted by the ſaid ſtatute, © That as well And by the 
« the juſtices of aſſiſe for the time being, as alſo two juſtices of 27 l c-. 
« peace in the fame county, whereof the one to be of the quorum, er 


may call and convene by proceſs or otherwiſe, to the ſaid aſſiſes n—— 
: « or general ſeſſions, any perſon being ſuſpected of any of the EP 
g « offences aforeſaid, and commit or bail him till the next aſſiſes ſent convey- 
1 « or general ſeſſions, Wc.” | ances to deceive purchaſers, 
[[t is alſo enacted by 30 Geo. 2. c. 24. © That all perſons who 
2 « knowingly and deſignedly by falſe pretences ſhall obtain from 
« any perſon money, goods, wares, or merchandizes, with intent 
« to cheat and defraud any perſon or perſons of the ſame, ſhall 
« on conviction be put in the pillory, or publickly whipped, or 
n e fined and impriſoned, or tranſported, for the term of ſeven 
« years, as the court ſhall in diſcretion think fit.“ ; 
Upon this ſtatute no certiorari lies. R. v. Smithy 
; Cop. 24. 
-» In an indictment upon this and the preceding ſtatute, the falſe R. v. Ma- 
1 pretences and falſe tokens made. uſe of by the defendant muſt be 282 
- {et forth: if they are not, it is error for which a judgment againſt R. v. Mu- 
s the defendant will be reverſed.] 5 | noz, 2 Str. 1127. 
Y By the 13 Eliz. cap. 5. 5 3. it is enaCted, “ That all and ever 
ous 17 
e the parties to ſuch feigned covenous or fraudulent feoffment, 
| « pift, grant, alienation, bargain, conveyance, bonds, ſuits, judg- 
© ments, executions, mentioned in the ſtatute, and being privy 
and knowing of the ſame, or any of them, who ſhall wittingly 
mem „and willingly put in ure, avow, maintain, juſtify, or defend the 
ving “ fame, or any of them, as true, ſimple, and done, had, or 
any made bond fide and upon good conſideration, or ſhall alien or 
_ * aſſign any the lands, tenements, goods, leaſes, or other things 
wi mentioned in the ſtatute, to him or them conveyed, or any 
al part thereof, ſhall incur the penalty and forfeiture of one year's 
value of the ſaid lands, tenements, and hereditaments, leaſes, 
to * rents, commons, or other profits of or out of the ſame, and 
gl the whole value of the goods and chattels, and alſo ſo much 
ö 1 „ money, as are or ſhall be contained in ſuch covenous and 
eee i feigned bond; the one moiety whereof to be to the queen's ma- 
* ie © jeity, her heirs and ſucceſſors, and the other moiety to the party 
3 : or parties aggrieved by ſuch feigned and fraudulent feoffment; 
i he gift, grant, alienation, bargain, conveyance, bonds, ſuits, judg- 
. . ments, executions, leaſes, rents, commons, profits, charges, 
of the . and other things aforeſaid, to be recovered in any of the queen's 
heir i Courts of record, by action of debt, bill, plaint, ot informa- 
8 * ö ton, wherein no eſſoign, protection, or waget of law ſhall 
by im- : be admitted for the defendant or defendants, and alſo being 


: thereof lawfully convicted, ſhall ſuffer impriſonment for ane 

alf year, without bail or mainprize.” „„ | 

i Information brought in London on the aforeſaid act for juſtify- Dyer, 381. 
ing apud L. of a fraudulent gift of goods made by A. to the de- 123. 8 
TT fendant * 


* 


* 4 * > 
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ll Cro. Elis. fendant to defraud the plaintiff of his debt, the defendant faith, ] 
3 645. that 4. gave theſe goods to him at C. bond fide, and that he juſti- | 
1 fied the gift there, and traverſes the juſtifying it at L. and ruled to 
Wu be no plea; for 31 Eliz. cap. 5. reſtrains common informers to a 
| i bring their actions only in the proper county where the offence 
WW was done; yet that does not extend to a party grieved, but that : 
1 he may inform in what county he pleaſes, for he is not a common 
i informer. | | 8 a 
: 
1 35 u 
ll ' 
'k Game. t 
6 | t 
1 i 
Ni b 
W 2 Bl, Com. EFORE we take notice of the ſtatutes made for the preſervi- (1 
W $10. I tion of the game, it may be neceſſary to obſerve how the tl 
W common law ſtood herein; and this depends upon the difference p. 
1 N made between tame and wild animals. | 7 en 
Wl (a) That The tame animals, ſuch as (a) horſes, cows, ſheep, &. are 
'f hens and ſuch creatures, as by reaſon of their ſluggiſhneſs and unaptneſs ſe 
WW tame; ſo, for motion do not fly the dominion of mankind, but generally ar 
5 peacocks, keep within the ſame purlieus and paſtures, and may be eaily 1 
3 eee, 0 purſued and overtaken if by accident they ſhould e and 
1 fowl, are therefore the owner hath the ſame kind of property in them as he m 
# tame by na- hath in all other inanimate chattels, and for the violation thereof lit 
4 S— TI. may bring an action of treſpaſs. | 7 tic 
1 Rol. Abr. 5. 18 f. 8. 2. So, ſeveral forts of dogs are tame, as the maſtiff, hound, which com- 
= | pretiends greyhound, &c., ſpaniel, and tumbler z and for theſe a perſon may maintain an action of treſ- of 
q ji paſs, without alleging that they were tame. Cro. Eliz. 125, Ireland and Higgins, Sand. 84. cited and tal 
MN agreed. So, a perfon may juſtify in aſſault and battery in defence of his dog that is tame, Raſt 
i f Ent. 611.———So, a replevin lieth of a ferret, Cro. Eliz. 126. ha 
. | | | 5 
7 Co. 16. The wild animals, ſuch as deers, hares, foxes, c. are un- wh 
i 3 67 derſtood to be thoſe, which by reaſon of their ſwiftneſs or fierce- the 
i 5 wel fly the dominion of man, and in theſe no perſon can have a 
A zeer in aa property, unleſs they be tamed or reclaimed by him; and as pro- 5 
1 _— z Petty is the power that a man hath over any other thing for his ws 
\N them by Own uſe, and the ability that he has to apply it to the ſuſtentation 5 
i torce, Ke. of his being, when the power ceaſes his property is loſt ; and by g 
4 . conſequence an animal of this kind, which after any ſeiſurc bu 
1 and vide the Eſcapes into the wild common of nature, and aſſerts its ou 20 
# . 3 its 1 is no more mine than any 3 in U 2 
A © 15. c. 28. 1714s, becaufe J have it no longer in my power of diſpo | * 
UM 10 Geo. 2. c. 32. 5 | 2 2 
K 8 oY —4 Hence it appears, that by the common law every man _ ders 
| 24s equal right to ſuch creatures as were not naturally under tue 


„ power 


Un- 
ierce· 
ave a 
6 pro- 
5 his 
tation 
nd by 
ſeiſure 
> owNn 


| Game, 7 — 
power of man, and that the mere caption or ſeiſure created. a 
property in them. b ; 
By immediate manucaption, or taking them and killing them, 7 Co. 26. 
they belong to ſuch perſon in the ſame manner as any other chat- 
tels, and cannot be violated from him, fince the firſt ſeiſure and 
caption was ſufhcient to veſt the property of them in him, | 
By taking and taming them, they belong to the owner, as do all 7 Co. 6. b. 
the other tame animals ſo long as they continue in this condition, en e 
that is, as long as they can be conſidered to haye the mind of re- 
turning to their maſters ;z for while they appear to be in this ſtate 
they are plainly the owner's, and ought not to be violated; but 
when they forſake the houſes and habitations of men, and betake 5 
themſelves to the woods, they are then the property of any man. | 
Another way of gaining property in them is by incloſure, and March, 49, 
then the beaſts muſt be underſtood to be mine, as the profits of | 
the ſoil itſelf are, and they can no more be taken and carried off 
than any other profits of the land; and therefore if deer be in- 


cloſed in a park or paddock, conies in a field or warren, they 


become ſo my own, that no man ought to kill or take them away. 
And ſince in this caſe it is the incloſure only that retains them 
(for take away the incloſure and they are in their natural liberty); 
therefore, the party is ſaid to have right as he hath to any a 
profits there incloſed, and a diſtinct and independent right in 
every animal, | 
The king, as an acknowledgment of his dominion over the + Co. 16. 
ſeas and great rivers, by his prerogative has a property in ſome "vera? 
animals under the denomination of royal creatures, as fturgeons, 
whales, and ſwans, all which are the natives of ſeas and rivers. : 
On theſe reaſons and diſtinctions of the common law, we 
may now ſee how the law ſtands with regard to perſons qua- 
lited to kill the game, within the ſtatutes made for the preſerva- 
tion thereof. | 
Firſt it is clear, that if a man purſue deer, hares, or conies out Mich, 
of his land, or the lands of another, into (a) mine, and there 9 W. 3. 


takes them, they are the hunter's and not mine, becauſe I never 12 


Moody 
agreed, per 


Curiam, 
(2) But it is ſaid, that if a man flies his hawk at a pheaſant on his own ground, and the hawk purſues 


e pieaſane into another's warren, the owner of the hawk cannot juſtify entering the warren and taking 
ine pheaſant, 38 E. 3. 10. h. 12 He 8. 10. 2 Roll. Abr. 565. Poph. 162. S. C. cited. 


had any original property by incloſing them. 


If a man hunts conies *, and kills them in my ground, I may Mich, 
ſciſe them, becauſe they are indeed my property by the incloſure; 9 W-3- 
but if he hunts them out of my ground, they are in the condition — 
or natural liberty, and then I cannot take them away from the (4) That in 

unter, for then the property is in no man; but (5) damages I fuchadtio 


7 3 againſt the hunter for his entering and breaking my 3 
ncloture, Tk | 


N £ colts than 
Cirth, 382. Salle. 212. pl. 2. Ld. Raym. 149, 5 Mod. 307.—“ But where plaintiff ſhall recover 


damages, 

8 coits for treſpaſſes in hunting, i. e. after notice, ſec 4 & 5 W. & M. c. 23. $10. As to taking 

ys a warren, ſee 22 & 23 Car. z. c. 25. $4. And as to taking conies in the night on the bor- 
l WAITEDS, id. & 5., and taking conies out of wazrens in the night, 5 G. 3. c. 14. $6. 


Y 3 But 
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32 H. 83. . But where a man hunts conies in my warren, or deer in my 
park, and the warrener purſues them, he may retake them; for 


i} the park or warren is ſet apart by the publick for the preſerva- 
1 tion of the game; for all things occupied, in which no man hath 
* a civil right, are under the regulation of the publick; now in 
ig parks and warrens, officers are eſtabliſhed by authority to have an 
/k eye over the game, and to keep it within the boundaries; fo that 
. the property 1s not altered by driving it out of the incloſures, un- 
3 leſs it be alſo out af the purſuit of the officers ; for, ag long as 
. he that is thus truſted doth purſue it, it is not in its natural 
W liberty, but is ſtill belonging to the warren. 3 1 8 
i Poph. 1622 Alfo, the common law warrants the hunting of rayenous heaſts 
id atch- 119- of prey on anather's ground, ſuch as foxes, Wolves, badgers, &e. ö 
ik Term Rep. ſo that the party in purſuing thoſe through the grounds of another | 
| 34-] and is ſubject to no action whatſoever ; but it hath been (a) reſolyed, | 
| N — 1 * that the hunting and killing ſuch noxious animals muſt be done | 
4 c. 15, Which in the ordinary and uſual manner; and that therefore the digging 
il gives re for a badger is unlawful, and the party ſubject to an aQion of | 
'# Laaer treſpaſs. „ N | 
1 Killing n 7 ; 
b L vermin. (a) Cro. Jac. 321» Gench and Mynns, 2 Bulſ. 60. S. C. | 
i p . A warrener or keeper of a park may juſtify the killing of dog t 
ll 3 Hey. 2% and cats, as well as other vermin, which he finds diſturbing the ; 
br Abr. £67, * game in thoſe places. | ; 
It By 16 Geo. 3. c. 30. & g., rangers or keepers of foreſts, chaſes, purlieus, c. may in and upon the | 
l i fame ſeize dogs, brought for courſing deer, in the ſame manner as gates op of manors are empowered | 
1 y law. Vide the ſtatute. The power given to game Keepers is by 22 & 23 Car. 2. c. 25. See alſo 
il 5 Ann. e. 14. 94 and 3 Geo. 1. c. 11. | | _ ' * 
1 5 Co. 1. A man cannot have an action of treſpaſs on the caſe, for ano · . 
4 — Eu. ther man's conies breaking into his ground, becauſe they are uo q 
1 oor, 420, longer the other's than while they are incloſed; ſo that no viola- 5 
\8 921. 423- tion ariſes to the property of one man by the beaſts of another, ti 
"| — ra but the conies heing in their natural liberty may be lawfully killed tl 
IR 2 Lev. 291. by the owner of the ſoil. 2 a 
4 March, 49. An action of treſpaſs may be brought for taking a man's deer 
ll — in a park or chaſe, or conies in his warren, for the law takes +98 10 
1 550. tice that they are incloſed, becauſe theſe are the proper incloſures E th 
1 Nes. 23. for that purpoſe; and conſequently, thoſe beaſts are not in thets pb 
þ _ 4 ay natural liberty, and therefore the property is in the plaintiff, + lt 
4 i & wide Cro. Car. 553. That treſpaſs lies for breaking his cloſe, and fiſhing in ſeparuli piſcarid fon, an 
F — for taking piſces Juar, &c. for being alleged to be in f perali pijcarid ſud, he may fay they wer f ca 
''$ : T4 Yeo boy © 6 | , ca 
1 m— In an action of treſpaſs guare clauſum fregit, & damas 21 3 
Wl. Zotten and Nuerentit cepit & afportavit, they ſhall be intended to be inclotc | 
'Y Noch. after a verdict z becauſe when a verdict hath found that they are tak 
'$ + the deer of the plaintiff, that verdict muſt be intended to be 12 
8 true; therefore the deer muſt be intended ſo to be incloſed, 25 © 60 
F under the plaintiff's power; otherwiſe he could not have pro- cap 
3 | perty according to the yerdict, en bln od the 
glen 227. But if in treſpaſs quare duas damas ipſius querentis in qu" and 
Fadi. latefo querentis vocat. Ie park, cepit & aſportavit, the defendant de- 23 


Judged. 


„ CS >. 


holden, that they were indiCtable in 


the owners; the 30 Car. 2. cap. 9. 4 & 5 V. 3. cap. 23. par. g 
23 Geo. 2. cap. 26. 


— : » * 
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murs generally; this hath been ruled to be ill, becauſe the court 
will not intend them to be tamed or incloſed; and in beaſts, that 
are in their natural liberty, the plaintiff hath ng property; for 
being only a place called a park, it cannot be. underſtood to be 
y perſon, upon his own frank-tenement, may ereCt a dove- 2 Roll, 


houſe 3 nor can he for ſuch building be indicted in the leet; this Abr. 238. 


was a matter often controverted, becauſe the pigeons and doves “ qo” ag 
were to be accounted as tame animals, in as much as they had 382. Godhe 
animum revertendi; and then whoever did erect ſuch houſes, were 259- 1. 
anſwerable for the damage; and becauſe they were not liable to cas. Nau. 
erery man's action, to avoid ren. pray of ſuits, it was formerly Rep. 136, 
the leet; but the contrary 72%: 359k 
opinion prevailed, becauſe it was allowed the lord of the manor 3 3 
might erect, or permit by his licence 5 perſon to erect a dove- As to wile 
houſe ; but no perſon could raiſe himſelf, or authoriſe another to * 4 2 
create 2 nuiſance: beſides, theſe animals are rather to be ac- ff EN 
counted fere nature; and by conſequence, the only remedy any any houſe- 
perſon had for the damage ſuſtained by the birds feeding on his —— ** 
ground, was to kill them and take them to himſelf, which was 2 Geo. . 
the proper relief according to the common law, in as much as . 29. an 
the birds were accounted no man's property. | dh 


paid to the proſecutor on conviction before one juſtice, or commitment to hard labour from three to ang 
month, See alſo infra. 
Thus it appears by the common law, that a property in thoſe * 
living creatures, which by reaſon of their ſwiftneſs or fierceneſs 
were not naturally under the power of man, was gained by the 
mere caption or ſeiſure of them, and that all men had an equal 
right to hunt and kill them; but as by this toleration perſons of 
quality and diſtinction were deprived of their recreations and 
amuſements, and idle and indigent people, by their loſs of 
time and pains in ſuch purſuits, were mightily injured, it was 
—_ neceſſary to make laws for preſerving the game from the 
atter, | 
The ſtatutes to this purpoſe are very numerous, ſuch as the 
11 H. 7. cap. 17. againſt taking pheaſants or partridges in ano- 
ther's ground; the 23 Eliz. cap. 10. againſt taking or killing 
pheaſants or partridges in the night, and againſt hawking in 
ſtanding or eared corn; the 14 & 15 H. 8. c. 10. againſt tracing 
and killing hares in the ſnow; alſo thoſe of the 1 Fac. 1. 
cap. 27. 3 Jac. 1. cap. 13. 7 Face 1. 2 II and 13. 22 & 23 Car. 2. 
cap. 25. 45 W. & M. cap. 25. for preſerving the game, and 
inflicting penalties on perſons deſtroying abe 
Thoſe for preſerving the young fry of fiſh, prolibiting the 
taking them at unſeaſonable times of the year, &c. ſuch as the 
13 E. 1. cap. 47. 13 R. 2. cap. 19. 17 R. 2. cap. 9. 2H. 6. 
cap. 15. (a) 1 Eliz. cap. 17. 5 Eliz. cap. 21. 22 & 23 Car. 2. (a) Made 
. 25. par. 7. againſt fiſh in the ponds, pools, rivers, &c, of berpetual by 


and 6, 4S& 5 Ann, cap. 21. 1 (720. I, cap. 18. 22 Geo. 2. cap. 49 · 
'Y 4 | Thoſe 
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Thoſe againſt deer-ſtealers, ſuch as the 19 77. 7. cop. 7. -7 Jac, r, 


cap. 13. 13 Car. 2, cap. 10. 3& 4 V. I. cap. 10. 5 Ge. 1. 
cap. 15. and cap. 28. and 9 Geo. 1. cap. 22. (4) called the Black- 
Act, by which it is made felony for perſons offenſively armed, 
and having their faces blacked, or otherwiſe diſguiſed, to appear 
in any foreſt, park, c. or in any warren, Sc. and hunt, wound 


or kill any deer, Qc. or ſteal fiſh out of any river or pond, Sc. 


5) This laſt | 


tute is 
repealed” by 
6&7W. z. 
E. 13. 
For the con - 
ſtruction of 
theſe ſtatutes 
vide Jon, 
170. 
Saund. 263. 
Show. 339 · 


[A diploma 
granted by 
any Scotch 
univerſity 
conferririg 
the degree 


of doctor of | 


phyfick, 
does not 
give a qua- 


* Iification 


under this 
act. And 
though the 
fon of an 
eſquire, or 
of any ober 
perſon of 
bigber de- 
R= is qua- 
ified by this 


The 33 H. 8. cap. 6. and 2 & 3 E. 6. cap. 14. (b) which enaQ, 
That none ſhall ſhoot, or keep in his houſe a. croſs-bow, hand- 
gun, Oc. unleſs he hath lands to the value of 100 J. per ann. in 
pain to forfeit 10 f. for every offence; and that any perfon may 
carry the offender before the next juſtice of peace, who, upon 
due examination and proof, hath power to commit him till he 
pay the penalty, &c. | 


Vent. 33. 39. Sid. 419. 2 Keb. 521. Raym. 378. 3 Mod. 280. 4 Mod. 49, 147. 


But the principal ſtatutes relating to this matter are the 228 
23 Car. 2. cap. 25. by which it is declared, "That all and every 
« perſon and perſons not having lands and tenements, or ſome 
“other eſtate of inheritance, in his own or his wife's right, of 
ce the clear yearly value of 100 J. per ann. or for term of life; or 
i having leaſe or leaſes of 99 years, or for any longer term, of 


ce the clear yearly value of 150. other than the fon and heit 


“ apparent of an eſquire, or other perſon of higher degree; and 
& the owners and keepers of foreſts, parks; chaſes, or warreng, 
ce are hereby declared to be perſons, by the laws of this realm, 
& not allowed to have or keep for themſelves, or any other per- 
„ ſon or perſons, any guns, bows, greyhounds, ſetting-dogs, 
c ferrets, cony-dogs, lurchers, hayes, nets, lowbels, hare-pipes, 
tc pins, ſnares, or other engines aforeſaid, but ſhall be, and are 
cc herebly prohibited to have, keep, or uſe the ſame, 

act to kill game; yet the ue himſcif, or other perſon of Lig ber degree, derives no qualik- 


cation under it. Jones v. Smart, 1 Term Rep. 44+] 


Made per- 
petual by 

9 Ann. 

c. 25. By 
28 Geo. 2. 
c. 12. per- 
ſons ſelling, 
br expofing 
to ſale, any 
game are 
liable to the 
penalties in 
this act, or 
higlers, &c. 
offering 


game to ſell, 
And by F 2. 


of the ſame 
act, game 


By the 5 Anne, cap. 14. it is enacted, “ That if any higler, 
„ chapman, carrier, inn-keeper, victualler, or alchouſc-keepet, 
&« ſhall have in his or their cuſtody or poſſeſſion, any hare, phea- 
« ſant, partridge, moor, heath game or grouſe, or ſhall buy, 
“e ſell, or offer to ſell any hare, pheaſant, partridge, moor, heath 
ec game or grouſe, every ſuch higler, Sc. (unleſs ſuch game, in 
te the hands of ſuch carrier, be ſent up by a perſon or perſons 
de qualified to kill the game,) ſhall upon every ſuch offence be 
& carried before ſome juſtice of the peace for the county, riding, 
te city, or town corporate, or liberties, where the ſaid offence 1s 
«© committed; and if upon view, or upon the cath of one or 
te more credible witneſſes, ſhall be convicted of the ſame, ſhall 
e forfeit for every hare, pheaſant, partridge, moor, heath game 
« or grouſe, the ſuin of 57. one half to the informer, and the 


K 


found in the c Other half to the poor of the pariſh where the offence Was 


houſe or 
Pie ſiion of 


1 , 
a pou!terer, 


e committed; the ſame to be levied by diſtreſs and ſale of the 
&© offender's goods, by warrant under the hand and * of . 


Game, 
« juſtice or juſtices of the peace, before whom ſuch offender or 


« offenders ſhall be convicted, rendering the overplus, (if any 
« be,) the charge of diſtraining being firſt deducted; and for 


e want of diſtrefs, the offender or offenders to be committed to 


« the houſe of correction for the firſt offence for the ſpace. of 
« three months, without bail or mainpriſe; and for every ſuch 
« other offence for the ſpace of four months, provided that ſuch 
« conviction be made within three months after ſuch offence 
« committed; and that [no] certiorari ſhall be allowed to remove 
« any conviction made, or other proceedings of or 0 2. f 
« any matter or thing in this act, into any of the courts at Weſt 
« mmfter, upon any pretence whatſoever, unleſs the party or 
« parties, againſt whom ſuch conviction ſhall be made, ſhall, be- 
« fore the allowance of ſuch certiorari, become bound to the per- 
« {on or perſons proſecuting the ſame, in the ſum of fifty pounds, 
« with ſuch ſufficient ſecurities, as the Juſtice or juſtices of the 
peace, before whom ſuch offender ſhall be convicted, ſhall 
« think fit, with condition to pay unto the proſecutors, within 
« fourteen days after ſuch conviction [confirmed ] or precedendo 
granted, their full coſts and charges, to be aſcertained upon 
« their oaths 3 and that in default thereof, it ſhall' be lawful for 
« the ſaid juſtice or juſtices, or other, to proceed for the due ex- 


s ecution of ſuch conviction, in ſuch manner as if no ſuch cer- 


60 tiorar 1 had been awarded. 8 


r:alon, And indeed there have been too many inadvertencies in the drawing up of this act 


Forfeitures 
and penalties 
to be reco- 
vered and 
lied 
> Girefted 
by the adove 
act of 5 Ann. 
c. 14. 
[* The 
word no is 
inſerted _ 
inſtead of 
the words 
Ar are 
in the act, 
ſince that 
word ſeem 
eth neceſſary 
to make 
the ſenſe; 
and the word 
confirmed is 
added for 
the like 
; for there is 


{alle grammar in no fewer than fix places, beſides other miſtakes. 2 Burn's Juſt, tit. Game, 2 53-J 


e And for the better diſcovery of ſuch higler, chapman (a), 
carrier, innkeeper, alehouſe-keeper, and victualler, as ſhall of- 
© fer to buy or fell any hare, pheaſant, partridge, moor, heath 
game or grouſe, it is enacted, That any perſon that ſhall de- 
© {troy, ſell, or buy any hare, pheaſant, partridge, moor, heath 
game or grouſe, and ſhall within three months make diſcove 
© of any higler, chapman, carrier, inn-keeper, alehouſe-keeper, 
* or victualler, that hath bought or ſold, or offered to buy or 
© ſell, or had in his poſſeſſion, any hare, pheaſant, partridge, 
moor, heath game or grouſe, ſo as any one ſhall be convicted 
Hof ſuch offence in manner as aforeſaid, ſuch diſcoverer to be 
* diſcharged of the pains and penalties hereby enacted for killing 
* or ſelling ſuch game as aforeſaid, ſhall receive the ſame benefit 


or advantage as any other informer ſhall be entitled to, by vir- 


tue of this act, for ſuch diſcovery and information,” 

And it is further enacted, “ That if any perſon or perſons, not. 
* qualified by the liws of this realm ſo to do, ſhall keep or uſe 
* any greyhounds, ſetting-dogs, hayes, lurchers, tunnels, or any 
* other engine to kill or deſtroy the game, and ſhall be thereof 
convicted upon the oath of one or two credible witneſſes, by 
* the juſtice or jultices of the peace where ſuch offence is 
committed as aforeſaid, the perſon or perſons ſo convicted 
* ſhall forfeit the ſum of five pounds; one half to RN 

vated Goin ib | * the 


LA poul- 


terer is not a 


chapman 


within the 
meaning of 
this ſtatute, 
Kearle v. 


ry Boulter, 


Say. 
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266% SGame. 


(a) Fide the © the informer, and the other half to the poor of the pariſh 


9Aun-c.25. 44 where the ſame was committed, the ſame to be levied by dif- 


ſhe 1g 4 treſs and ſale of the offender's goods, by warrant under the 


that no lord © hand and ſeal of ſuch juſtice or * before whom ſuch 


or lady of a ( i 
— perſon or perſons ſhall be convicted as aforeſaid, and for want 


make or p- of ſuch diſtreſs, the offender or offenders ſhall be ſent to the 
point above © houſe of correction for the ſpace of three months for the fir 


one perſon  « offence, and for every ſuch other offence four months; and 


game-keep. that it ſhall and may be lawful to and for any of her majeſty's 
er within ( juſtices of the peace in their reſpective counties, ridings, cities, 
nel, ets © towns corporate, or liberty, and the lords and ladies of his, 
name ſhall ** her, their, or any of their reſpective manors, within the faid 
be entered © manors, to take away any ſuch hare, pheaſant, partridge, moor; 
win he ie © heath game or grouſe, or any other game, from any ſuch 
peace, &c, © higler, chapman, inn-keeper, victualler, or carrier, or any 
and by «© other perſon or perſons not qualified by the laws to keep the 
de 1 ſame, to their own proper uſe, without being accountable to 
is enated, © any perſon or perſons for the ſame z and that it ſhall and may 
that no lord e be lawful for any lord or lady of his or her reſpective lordſhip 
or lady of (4 or manor, by writing under his or her hand and ſeal, to im- 
ſhall make power his or her game-keeper or (a) game-keepers upon his or 


or conſtitute © her own lordſhip or manor as aforeſaid, to kill hare, pheaſant, 


— ce partridge, or any other game whatſoever; but if the faid 


keeper, with *© game-keeper ſhall, under colour or pretence of the ſaid power 
power and d and authority to kill or take the ſame for the uſe of ſuch lord 


vr ap oh « or lady, afterwards fell or diſpoſe thereof, to any perſon or 
hare, phea- * perſons whatſoever, without the conſent or knowledge of the 
fant, par-  «& lord or lady of ſuch manor or manors that hath given ſuch 


— Lins « power or authority in manner as aforeſaid, and ſhall be thereof 


whatſoever, «© convicted, upon the complaint of ſuch lord or lady of any ma- 


— _ «© nor, and upon the oath of one or more credible witneſſes, be- 


qualified by fore any one or more of her majeſty's juſtices of the peace as 
the laws of «© aforeſaid, upon ſuch conviction, ſuch game-keeper ſhall be 
us realm 4 committed to the houſe of correction for the ſpace of three 


ſo to do, or 
anleſs fach months, there to be kept to hard labour.” 


perſon be truly and properly a ſervant to the ſaid lord or lady, or ſach perſon be immediately employed 
and appointed to take and kill the game for the ſole uſe and beneſit of the ſaid lord or lady, Cc. IB. 
25 Geo. 3. c. 50. every perſon who ſhall kill game ſhall deliver to the clerk of the peace his name 
place of abode, and take out annually a certificate thereof charged with a ſtamp duty of 21. 25.3 and by 
31 Geo. 3. c. 21. with a fatther duty of 11. 15. : and all deputations of game-keepers ſhall be | 
and the game-keepers ſhall annually take out a certificate thereof charged with a duty of 105. 6d. which 
is doubied by the above ſtatute of 31 Geo. 3. c. 21. Every perſon killing game without a certificate 
incurs a penalty of 20/. ; and any per ſon in purſuit of game, who ſhall refuſe to produce his certificate 0r 
to diſcloſe his name and place of abode, or who ſhall give a falſe account of himſelf, incyrs a penalty of 
50/7. The certificate will not authorize unqualified perſons to kill game; nor can a cert} cate taken out 
dy a game-keeper under a deputation be given in evidence for killing game out of the manor in ref 
of which it is granted. ] A lord of a manor may appoint a game-keeper, with power to kill games 
though be is neither a perſon qualified, nor a menial ſervant of the lord; and ſuch game-keeper ___ 
right to carry a gun any where, though out of the manor ; and though he kills game, or out of 


- manor, his gun cannot be taken from him; but if he kills game out of the manor he is liable to the 


penalty. Mich. 9 G. 3. 2 Wilſ. 387.——{ Though it is a rule of law not to permit a queſtion 1 
the boundaries of a manor to be diſcuſſed in an action on the game-laws ; Calcraft v. Gibbs, 4 oo 
Rep. 681. and Hawkins v. Bailey; and Blunt v. Grimes, there cited; yet it is no defence to _ 
action that the defendant acted as game-keeper under a deputation from a perſon claiming to be 3 
manor, if there appear to be no ground for the claim. Calcraft v. Gibbs, ub3 ſepra. and 5 


Same. 331 
By the 9 Ann. cap. 25. $2. it is enacted, “ That if any hare, [(a) Ia an 
« enki . moor, heath game or grouſe ſnall be . _ 
(a) found in the ſhop, houſe, or poſſeſſion of any perſon or this ſtatute 
« perſons whatſoever not qualified, in his own right, to kill for expofing 
« game, or being entitled thereto under ſome perſon ſo quali- a ws 
« fied, the ſame ſhall be adjudged, deemed, and. taken to be an (cient 
« expoſing thereof to ſale within the true intent and meaning of to allege, 


a hare in his poſſeſſion, Jones v. Biſhop, Say. Rep. 64.] 


And it is further enacted by the faid ſtatute, $ 3. “ That if For che pu- 
« any perſon or perſons whatſoever ſhall take, kill, or deſtzoy any ain of 
« hare, pheaſant, partridge, moor, heath game or grouſe, in the \,1,,culy 
« night-time, the perſon or perſons ſo offending ſhall ikewiſe for hunt or take 
« eyery ſuch offence incur ſuch forfeitures, pains, and penalties, — 
« as by the ſaid ſtatute of 5 Ann. is declared and enacted, to be in foreſts or 


« recovered by ſuch means as by the ſaid ftatute is preſcribed.” chaſes, or 
| . whobeat or 
wound keepers or other officers in foreſts, chaſes, or parks; and for more effectually ſecuring the 
breed of wild fowl, fee 10 Geo. 2. c. 32. ſ. 9, 10. N. B. Sect. 9. is made perpetual by 31 Geo. 2. 
c. 42. f. 3. For the preſervation of the game in Scotland, ſee 24 Geo. 2. c. 34» For preventing the 
burning or deſtroying of goſs, furze or fern in foreſts or chaſes, fee 28 Geo. 2. c. 19. f. 3+ 


Alſo by the ſaid ſtatute 9 Ann. cap. 25. 5 4. reciting, © That 
© whereas very great numbers of wild fowl of ſeveral kinds are 
« deftroyed by the pernicious practice of driving and taking them 
« with hayes, tunnels, and other nets, in the fens, lakes, and 
© broad waters, where fowl reſort in the moulting time ; and 
« that at the ſeaſon of the year when the fowl are fick and moult- 
© ing their feathers, and the fleſh unſavoury and unwholeſome, 
* to the prejudice of thoſe who buy them, and to the great da- 
mage and decay of the breed of wild fowl; it is therefore en- 
© acted, That if any perſon or perſons whatſoever, between the _ 
© firſt day of July and the firſt day of September, as they ſhall -»- 
* yearly happen, ſhall by hayes, tunnels, or other nets, drive 
© and take any wild duck, teal, widgeon, or any other fowl, 
commonly reputed water fowl, in any of the fens, lakes, broad 
* waters, or other places of reſort for wild fowl in the moulting 
* ſeaſon, ſuch perſon or perſons who ſhall ſo offend, and thereof 
* thall be convicted before any one or more of her majeſty's juſ- 
* tices of the peace for the county where ſuch offence ſhall be 
* committed, by the oath of one or more credible witneſſes, ſhall, 
* for every wild duck, teal, or other water fowl ſo taken as afore- 
* ſaid, forfeit and pay the ſum of five ſhillings ; one moiety 
a thereof to be paid to the informer, and the other moiety to the 
: Bow of the pariſh where. ſuch offence ſhall be committed; the 
is lame to be levied by diſtreſs and ſale of the offender's goods, by 
, Warrant under the hand and ſeal of the juſtice and juſtices of 
2 the peace before whom the offender ſhall be convicted, render- 
: ing the overplus, if any be, above the penalty and charge of 
the diſtreſs, and for want of diſtreſs the offender ſhall be com- 
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Game. 8 


ee mitted to the houſe of correction for any time not excee 


« one month, nor leſs than fourteen days, there to be whip 
« and kept to hard labour; and the juſtice or juſtices of the 


peace, before whom ſuch perſon or perſons ſo offending ſhall 


ede convicted, ſhall order ſuch hayes, nets, or tunnels, that 


See 28 G. 2. 
c. 4+ and 30 
G. 2. C. 6. 


I 47. to the 
ſame pur- 


port, 


By 26 G. 2, 
c. 11. ſuits 
for the reco- 
very of pe- 
cuniary pe- 
nalties for 
oftences 
committed 
after 2 5 
Mareb 
17535 
againſt the 
game-laws, 
may be 
drought be- 
fore the end 
of the ſe. 
cond term 


after the of- 


fence com- 


«were uſed in driving and taking the ſaid wild fowl as aforeſaid, 
« to be ſeized and immediately deſtroyed in the preſence of ſuch 
c juſtice or juſtices.” | | 


By the 6 Geo. 2. cap. 3. ( for the better preſervation of the game 


t in or near ſuch place where any officers or ſoldiers ſhall at an 
« time be quartered, it is enacted, That no officer or ſoldier 
« ſhall, without leave of the lord of the manor, under his hand 
« and ſeal, firſt had and obtained, take, kill, or deſtroy any hare, 
« coney, pheaſant, partridge, pigeon, or any other ſort of fowls, 
« poultry, or fiſh, or his majeſty's game within the kingdom of 
« (rreat Britain, and upon complaint thereof ſhall be, upon oath 
« of one or more credible witneſs or witneſſes, convicted before any 
« juſtice of the peace, who is and are hereby impowered and autho- 
« riſed to hear and determine the ſame, (that is to ſay) every ſuch 
« officer ſo offending ſhall, for every ſuch offence, forfeit the ſum 
« of five pounds, to be diſtributed among the poor of the place 


„ where ſuch offence ſhall be committed; and every officer com. 


« manding in chief upon the place, for every ſuch offence com- 
« mitted by any ſoldier under his command, ſhall forfeit the ſum 
« of twenty ſhillings, to be paid and diſtributed in manner afore- 
« ſaid; and if upon ſuch conviction made by the juſtices of the 
« peace, and demand thereof alſo made by the conſtable or over- 
« ſeers of the poor, ſuch officer ſhall refuſe or negleQ, and not 
« within two days pay the ſaid reſpective penalties, ſuch officer 
« ſo refuſing or negleCting ſhall forfeit, and is hereby declared to 
« have forfeited his commiſſion, and his commiſſion is hereby 
« declared to be null and void.“ . 
By the 8 Geo. 1. © for rendering more effectual the laws now in 
« being for the better preſervation of the game, it is enacted, 
% That whereſoever any perſon ſhall, for any offence to be here- 
c after committed againſt any law now in being, for the better 
cc preſervation of the game, be liable or ſubject to pay any pecu- 
« niary penalty or ſum. of money, upon conviction before an 
« juſtice or juſtices of the peace, it ſhall and may be lawful tor 
« any other perſon whatſoever, either to proceed to recover the 
« ſaid penalty by information and conviction before a juſtica or 
« juſtices of the peace, in ſuch manner as is in ſuch law con- 
cc tained, or to ſue for the ſame by action of debt, or on the caſe, 
4e bill, plaint or information, in any of his majeſty's courts 
« record, wherein no eſſoin, protection, wager of law, or mor 
te than one imparlance ſhall be allowed, and wherein the plaintif, 
tc if he recovers, ſhall likewiſe have his double coſts. : 


Any perſon may ſue within fix months after offence, for the whole penalty, (though the ſame be given 


to the poor,) to his own uſe, and have double coſts, Stat. 2 Geo. 3. c. 19+ 


| 6 Provided, 


Game. 


« of this act, ſhall be brought before the end of the next term after 
« the offence committed, and that no offender againſt any of the 
« laws now in being, for the better preſervation of the game, ſhall 
« he proſecuted for the ſame offence, both by the way preſcribed 


« mer laws; and, that in caſe of any ſecond proſecution, the 
« perſon ſo doubly proſecuted may plead in his defence the 
« former proſecution pending, or the conviction or Judgment 
« thereupon had“. | | 

* By 2 Geo. 3. c. 19. None ſhall take, kill, or have any partridge, 
from February 12 to September 1, or pheaſant, from February 1 to 
O0a:ber 1, (except taken in lawful time, and kept in a mew,) or 
any black game from January 1 to Auguſt 20, or grouſe, from 
December 1 to July 25, on pain of 5/. per bird. 

All penalties on the game laws, ſued for in Weftminfler-Hall, 
ſhall go to the informer, and no part to the poor of the pariſh. 

By 13 Geo. 3. cap. 55. None ſhall kill or have black game from 
December 10 to Auguft 20, or grouſe, from December 10 to Auguſt 
12, on pain from 20/. to 101. for firſt, and from 300. to 20/. for 
ſubſequent offence, by ſuit, or before a juſtice. 

By 28 Geo. 2. cap. 12. Every perſon, qualified or not, who offers 
to ſale game, is liable to the penalties on higlers, c., offering to 
ſale, by 5 Ann. c. 14. And game found in poſſeſſion of a poulterer, 
Tc. is deemed expoſing to ſale. 

By 13 Gee. 3. cap. 80. Perſons killing hare, pheaſant, c., or 
uſing gun, dog, engine, &c. to kill or take, between ſeven at night 
and fx in the morning, from October 12 to February 12; and between 
une at night and four in the morning, from February 12 to October 
12, convicted before one juſtice, forfeit for the firſt offence from 
204. to 101, and for the ſecond from 3o/. to 207. and coſts, or, 
for want of diſtreſs, ſhall be committed for three months ; and for 
offence after ſecond conviction ſhall be committed till the quarter 
ſeſhon, or give ſurety to appear to indictment, and if convicted 
forfeit 507. and coſts, or, for want of diſtreſs, committed from 


twelve to ſix months, and publickly whipped. Half the forfeiture 
to the informer, and half to the poor. 


the like penalty. The juſtice where the offence is committed may 
grant a warrant to be indorſed by a juſtice in another county 
where the offender lives, and the offender thereby be brought 
_ the firſt juſtice, or diſtreſs be made. An appeal is given, 


ut no certiorari. 


wy to 20/.,or impriſonment from twelve to fix months; and for 


e lecond offence from 50/. to 30. or from eighteen to twelve 
months impriſonment, and whipping. An appeal is final, and there 
is not any certiorari. | = | | 
(lt hath been determined, that in an information on the acts of 
2. 23 Car, 2. c. 25. and 5 Ann. c. 144 not only the negative 


— 


Killing, or uſing an engine on Sunday, or CBriſimas- day, liable to 


qualifications 


333 


t Provided, That all ſuits and actions to be brought by force [The26G-2- 


c. 2. extends 
the time to 
the end of 
the ſecond 
term. ] 


© by this law, and by the way preſcribed by any of the ſaid for- 


By 10 Geo. 3. c. 18. A perſon ſtealing any dog, or receiving it, 
nowing it to be ſtolen, convicted before tuo juſtices, forfeits from 


Rex 9. 
Mancot, 
1 Str. 66. 
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R. v. Hill, qualifications muſt be ſet out; but (a) that the time when the 
1 offence was committed muſt alſo be ſtated. _ 

R. v. Jarvis, 1 Burr. 148. Bluet v. Needs, Com. Rep. 522. R. v. Wheatman, -Dougl, 941, 
(a) R. v. Pullen, 1 Salk. 369. R. v. Chandler, id. 378. R. v. Simpſon, 10 Mod. 248. In an 
action however, it is enough to ſtate that the defendant was not duly qualified. Bluet v. Needs, Com, 
Rep. 522. ; | | | | | 9 

Anon. cited In a conviction for deer- ſtealing, the county where the offence 


ma ld. was committed was mentioned only in the information, and not in 


_ the evidence of the witneſſes; and therefore that not appearing to 


be proved, the conviction was quaſhed. 
R. v. W. A conviction on the 5 Ann. ſet out the vill, but not the pariſh 
at, 2 1d wherein the offence was committed: upon motion to quaſh it for 
. this defect, a part of the penalty being given to the poor of the 
pariſh ; the court ſaid, if there was a pariſh of the ſame name 
with the vill, they would intend it to be co-extenſive with it; if the 
vill was extraparochial, then the informer was entitled to the 
whole penalty. | | 
R. v. Stone, A conviction for deer-killing will be quaſhed, if made upon the 


5 * I m. evidence of the informer. 


R. v. Filer, A conviction for keeping (only) a lurcher is good, for the bare 
N i 497- keeping of it is evidence of the purpoſe for which it is kept. But 
»Y. Gard. . - : as 
ner, 2 Str. it is not ſo in the caſe of a gun, for the keeping of a gun is an 
1084. Wing · ambiguous act: in order therefore to bring the party keeping it 
on 7 within the ſtatute, it muſt be ſhewn that it was kept for the pur- 
315. R. v. poſe of killing game. However a conviction that the defendant 
Thompſon, kept and uſed a gun to kill and deſtroy the game, hath been ſolemnly 


. adjudged to be ſufficient. 


Reaſon v. In an action on the 5 Ann. c. 14. for keeping and uſing a dog to 
Liſle, Com. kill the game, it muſt be ſhewn what ſort of dog it was; that it may 
Reps $75» appear whether it were one of the dogs mentioned in the ſtatute; 
Hooker v. for this being a penal law ſhall not be extended by equity; in an 
Ms „ action therefore for uſing a hound, the judgment was reverſed, the 
1126. . ye" : 
word hound not being to be met with in the ſtatute, 
Marriot v. Tt hath been adjudged that a conviction ſuper premiſſis for three 
e b penalties of 5 J. each for killing three hares, where it appears that al 
La ba was done in the ſame day, is bad, for the ſtatute does not give 51, 


__ the for every hare, it being all but one offence. 
Cale - 


Cripps v. Durden, Cowp. 646., declared, that „ killing a ſingle hare was an offence ; but that Killing 


ten more in the fame day would not multiply the offence, or the penalty impoſed by the ſtatute for killing 


one. See a fimilar deciſion on this point in the caſe of Reg. v. Matthews, 10 Mod. 26., and ket 
3 Term Rep. 510. | 
Rex v. Two or more perſons cannot be convicted in ſeparate penalties 
a Tem under 5 Ann. for uſing a grey-hound to deſtroy game, for it is only 
Rep. 809. one offence. N . | 8 
2 Bl. Com. It is not to be forgotten that none of the above ſtatutes ua 
418. any one, except in the inſtance of a game-keeper, to kill game: the 
circumſtance of having 1001. per ann. and the teſt, ate not po 
perly qualifications, but exemptions, and the perſous, fo ezemp * 
from the penalties of the game ſtatutes, are not only n 
actions of treſpaſs by che owners of the land, but allo if . 
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me within the limits of any royal franchiſe, they are liable to 
the actions of ſuch who may have the right of chaſe or fri war- 
ren therein. 


Gaming. 


Y How far reſtrained by the Common Law. 


n the 'B) How far reſtrained by Statute. 
bare 
But | 
is an . 3 | 
ing it (A) How far reſtrained by the Common Law. 
e pur- 885 
ndant I* ſeems that by the common law, the playing at cards, dice, 2Vent. 175 
emnly Sc. when practiſed innocently and as a recreation, the better $ Mod- 13. 
to fit a perſon for buſineſs, is not at all unlawful, nor puniſhable l 100. 
dog to as any offence whatſoever. See the preamble to the ſtatute 16 Car. 2. c. 7. 
0 Alfo it is agreed, that a perſon who wins money at gaming may ' Lev. 118. 
atute; maintain a ſpecial indebitatus aſſumpſit for it; for the contract is not 6 Mod. 128. 
ä 18. (a) unlawful in itſelf, and the winner's venturing his money is a — 9 15 
ed, ſufficient conſideration to entitle him to the action. 3 Salle, 14. 


r three 
that all 


zive 5 l, 


nat killing 
for killing 
, and (et 


de complained of. And whether it would not have been better policy to bave treated all wagers original 
ming contracts, it is now too late to diſcuſs.” This better policy prevails in Scerland, and 

lately been ſanctioned by a deciſion of the Houſe of Lords of this country. Bruce v. Roſs, 14th April 
1733, Printed Caſes of the Lords.] (a) And therefore the defendant to an action for money won at 
Play, where the contract is for a ſum allowed of by the ſtatutes, muſt put in ſpecial bail. Salk. 100. 
.. 10. [But ſee Younge v. Moore, 2 Wilſ, 67. contr.] 8 8 


But it ſeems to be the better opinion, that a general indebitatus La. Raym- 


Yſumpfit will not lie for money won at play, for the contract is —— 
LR (5) and but a wager, which is but a collateral promiſe ; Lurw. 180. 
is 


action will lie in no caſe but where debt will lie c), which 5 Mod. 23. 


mult be on a contract executed, ſuch as labour done, or ſome other 4 Carch- 
meritorious cauſe. | | eee 
la . 3 ** N 
wo, _ — chief reaſon of this opinion was, becauſe the court would not countenance gaming, by giving 
dang hen remedy for money won at play, & vide 2 Lev. 118. ang Vent. 175-, where it ſeems to 
+ * ven. helden, that ſuch action will le. (6) But if the money be ſtaked down the inſtant that the 
: : . : — $428 
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= -- Gaming. 
game is determined, the property is veſted in the winner, and it is as much à violation of his right, 


with-hold it from him as it would be if he had come to it by any other means. 5 Mod. 13. Le) This 
poſition is unfounded. 3 Burr. 1008. ] . OR Wo g 


5 Med. 13. But an indebitatus ofſſumpſit lies againſt him who (a) holds the 
per Holt, be l. 1 1 iſl 9 1 d li 2 if ; 
C. J. Wager, becauſe it is a promiſe in law to deliver it if won. 


(a) If upon a wager the money is depoſited in the hands of a third perſcn, and the detemination left to 
two, and one of them refuſes to determine the matter, no action lies on ſuch a wager till the adjudication, 
and the party may juſtify the detainer ; but if it happened that the wager became impoſlible to be deter. 
mined, as if the judges died, or the time were paſt, then the wager diſſolves, and each party ſhall have 
his money again. 


That a com- And although gaming in the manner, as has been ſaid, may he 
mon player lawful, yet if a perſon be guilty of cheating, as by playing with falſe 


f hazard E 
dec | Fog cards, dice, &c., he may be indicted for it at common law, and 
Falſe dice, fined and impriſoned according to the circumſtances of the caſe 


may be in- : X 
3 and heinouſneſs of the offence. 


at common law, and ſet in the pillory. 2 Rol. Abr. 78. So, an information againſt a perſon for 
uſing the game of cock-fighting, may be at common law. 3 Keb. 463. 510. 


Hawk. P. C. Alſo, all common gaming-houſes are nuiſances in the eye of the 
0. 75. 56. law, not only becauſe they are great temptations to idleneſs, but 
alſo becauſe they are apt to draw together great numbers of diſ- 
orderly perſons, which cannot but be very inconvenient to the 
neighbourhood, | 


Vern. 49. Alſo, from the deſtructive and pernicious conſequences which 
—_ mult neceſſarily attend exceſſive gaming, both the courts of law 


v. Bret, and equity have ſhewn their abhorrence of it. Hence in a caſe 


2 Vern. 71. where A. came to the houſe of B., and won of him goo/. which 
8 he carried away, and afterwards won 15001. more, which he had 


came to a in his poſſeſſion, but which B. and his ſervants took from him 
hearing, and by violence, upon which A. brought an action of treſpaſs, the court 


the defend- | 8 
— of Chancery granted an injunction. 


that the court inclined ſo ſtrongly againſt him, ſubmitted to a propoſition made by the counſel, which wi 
afterwards decreed, as by conſent ; and on this occaſion my Lord Chancellor cited the cafe of Sir Cecil 
Biſhop and Sir Thomas Staples, that came before the Lord Chief Juſtice Hale in the King's Beneh, upon 
a wager won at a horſe-race, where Lord Hale declared, he would give the defendant leave to imparl from 
time to time. | | 


2Vern. 291 So, where one apprentice loſt to another 1001. at two fittings at 
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hr,» 90 whift, 50l. of which was paid in ready money; and for the other 
1 bam; and 50l. he gave his bond of 100 J. penalty, and on a bill to be relieved 
8 note, that againſt it, the court of Chancery decreed the bond to be delivered 
4 dg hk up and cancelled, although the defendant inſiſted by his anſwer, 
K den, it is a that he was unwilling and declined playing for ſo much, and that 
1 ſufficien he was preſſed to it by the plaintiff. as 

#4 tauſe for a ; | 

b | maſter to turn away his apprentice that he frequents gaming; and he may juftify it before * Cham - 
| 1 8 | | | 

„ | | | 

. (B) How far reſtrained by Statutes 

1 ; | NY | : | f dos 255 | 
Gl Of gaming THERE have been ſeveral ſtatutes made for the reſtraining of 
= <4ax- way gaining, ſuch as the 33 H. 8. cap. 9. 2 & 3 Pb. & Ma. cap.9: 
3k becoming ! 3 ; ; hich re; 
if bankruprs 16 Car, 2. cap. 7. 9 An, cap. 14. and 2 Geo, 2. cap. 28, W citing 
i wide tit. A ; x. 8 | 


Bankrupt, 
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__ Gaming, 


citing the 33 H. 8. and that no power is given unto juſtices of the 


peace to demand and take from perſons found playing contrary to 
law, any other ſecurity than their own recognizances, &c. enacts, 
« That where it ſhall. be proved upon the oath of two or more 


« credible witneſſes, before any juſtice or juſtices of the peace, as 


« well as where ſuch juſtice or juſtices thall find, upon his or 
« their own view, that any perſon or perſons have or hath uſed 
« or exerciſed any unlawful game, contrary to the ſaid ſtatute, 
© the ſaid juſtice or juſtices ſhall have full Power and authority 


-_ 


« to commit all and every ſuch offender and offenders to priſon, + . 


© without bail or mainprize, unleſs and until ſuch offender and 
© offenders ſhall enter into one or more recognizance or recogni- 
« zances, with ſureties, or without, at the diſcretion of the ſaid 
« juſtice or juſtices of the peace, that he or they reſpectively ſhall 
« not from thenceforth play at, or uſe ſuch unlawful game. 
But the moſt remarkable ſtatutes to this purpoſe are the 16 Car. 2. 
cap. 7. and the 9 Ann. cap. 14. . . 
By the firſt of which it is enacted, That if any perſon or per- 
« ſons of any degree or quality whatſoever, at any time or times, 
« do or ſhall by any fraud, ſhift, coſenage, circumvention, deceit, or 
« unlawful device, or ill practice whatſoever, in playing at or with 
« cards, dice, tables, tennis, bowls, kittles, ſhovelboard, or in 
« or by cock-fighting, horſe-races, dog-matches, or ſoot- races, 
« or other paſtimes, game or games whatſoever, or in or by 
« bearing a ſhare or part in the ſtakes, wagers, adventures, or in 
« or by betting on the ſides or hands of ſuch as do or ſhall play, 
«.aCt, ride, or run as aforeſaid, win, obtain, or acquire to him 
« or themſelves, or to any other or others, any ſum or ſums of 
« money, or other valuable thing or things whatſoever, that then 
« every perſon and perſons ſo offending, as aforeſaid, ſhall po 
«* fads forfeit and loſe treble the ſum or value of money, or other 
« thing or things ſo won, gained, obtained, or acquired; the one 
* moiety thereof to our ſovereign lord the king, his heirs and 
* ſuccefſors, and the other moiety thereof unto the perſon or 
« perſons grieved, or who ſhall loſe the money or other thing or 
things ſo gained, ſo as every ſuch loſer and perſon grieved in 
© that behalf do or ſhall proſecute and ſue for the ſame within 
© ſix kalendar months next after ſuch play, and in default of 
* ſuch proſecution, the ſame other moiety to ſuch perſon or per- 
© ſons as ſhall or will proſecute or ſue for the ſame, within one 
year next after the ſaid ſix months expired; and that the ſaid 
© forfeitures ſhall and may be ſued for or recovered by action of 
debt, bill, plaint, or information, in any of his majeſty's courts 
at Meſeminſter, wherein no eſſoin, protection, or wager of law 
6 ſhall be allowed ; and that all and every ſuch plaintiff or plain- 
« tiffs, informer or informers, ſhall, in every ſuch ſuit and pro- 
p ſecution, have and recover his and their rreble coſts againſt the 
' perſon offending and forfeiting as aforeſaid.” . + ©» 
a And by 53. of the ſaid ſtatute it is further enacted, That if 
any perſon or perſons ſhall at any time play at any of the ſaid 
Vol. III. 8 | 6 games 
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fte) The 


words 

% con- 
tract or 
contracts 
for the 
ſame are 
not in 

o Ann. 

c. ., and 
were pro- 
bably left 
out defizn- 


edly. 2 Bur. (c 
Rep. 108 f.] : 


Salk. 344+ 
pl. 2. 
Huſſey and 
Jacob, ad- 
Judged. 


Carth. 356. 


5 
_ adjudged. 


Holt, 328. 
pl. 2. 
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« games, or any other paſtime, game or games whatſoever, 
(other than with and for ready money,) or ſhall bet on the 
« ſides or hands of ſuch as do or ſhall play thereat, and ſhall 
« loſe any ſum or ſums of money, or other thing or things fo 
« played for, exceeding the ſum of one hundred pounds, at any time 


or meeting upon ticket or credit, or otherways, and ſhall not 


« pay down the ſame at the time when he or they ſhall fo loſe. 


« the ſame; the party and parties who loſeth or ſhall loſe the ſaid 


«© monies, or other thing or things ſo played, or to be played for, 
« avove the ſaid ſum of one hundred pounds, ſhall not in that cafe 
« be bound or compelled, or compellable, to pay or make good 
« the ſame, but the contract (a) or contracts for the ſame, and 
cc for every part thereof; and all and ſingular judgments, ſtatutes, 
tc recognizances, mortgages, conveyances, aſſurances, bonds, bills, 
« ſpecialties, promiſes, covenants, agreements, and other acts, 
ce deeds, and ſecurities whatſoever, which ſhall be obtained, made, 
given, acknowledged, or entered into for ſecurity or ſatisfaction 
of or for the ſame, or any part thereof, ſhall be utterly void 
<« and of none effect; and that the perſon or perſons ſo winning 
& the ſaid monies or other things, ſhall forfeit and loſe treble the 
“ value of all fuch ſum and ſums, of money, or other thing or 
things, which he ſhall ſo win, gain, obtain, or acquire, above 
the ſaid ſum of one hundred pounds; the one moiety thereof 
to our ſaid ſovereign lord the king, his heirs and ſucceſſors, and 
the other moiety thereof to ſuch perſon or perſons as ſhall pro- 
ſecute or ſue for the ſame within one year next after the time 
of ſuch offence committed, and to be ſued for by action of 
debt, bill, plaint, or information, in any of his majsſty's courts 
of record at Weſimin/ter, wherein no eſſoin, protection, or 
c wager of law ſhall be allowed; and that every ſuch plaintiff 
«.or plaintiffs, informer or informers, ſhall in every ſuch ſuit or 
& proſecution have and receive his treble toſts againſt the perſon 
tc or perſons offending and ſorfeiting, as aforeſaid.” 

In the conſtruction of this ſtatute the following opinions have 
been holden : | + | 

1. That if the loſer draws a bill for 120 guineas on his banker, 
who accepts the bill, to an action brought againſt him by the 
winner, the drawee may well plead this ſtatute, although it was 
objected, that the nature of the duty was altered, and a new 
contraCt created by the acceptance, and that it would endanger 
the credit of ſuch bills, if they could be avoided on this account; 
but theſe reaſons did not preyail, for though it be in the nature of 
a new contract, yet all is founded on the illegal and tortious Will- 


A „ 


c 
o 
o 
o 
6 
c 


„ 


K 


- Comyns, 4. ning, to which the plaintiff 18 privy. 


12 Mod. 96. Ld. Raym. 87. | 


Salk. 345 . 


But fee 
Bowyer v. 
Prampton, 


2 Sit. 1155. Lowe v. Waller, Doug}, 736] 


2. But it ſeems, that if the winner had aſſigned this bill or 
note bond fide, upon good conſideration, to a ſtranger, he had not 


been within the ſtatute, not being privy to the tort, but an hon 
creditor, 


3. Alfo 
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r, 3. Alſo it hath been adjudged, that if a man wins above the 2 Mod.279. 

he ſum mentioned in the ſtatute at play, and the winner owes J. S. 

all the like ſum, who demands his money, and thereupon the win- 

fo ner tells him, that ſuch a one, viz. the loſer, was indebted to him, | 
ne and that he would give him his bond for the money, which | 
Ot he accordingly does; in this caſe, if F. S. is not privy to the 

fe. monies being won at play, he is not within the ſtatute. | 

ad 4. It ſeems to be the better opinion, that a perſon's loſing 80 J. 2 Mod. Fe 

or, at one meeting, for which he gives ſecurity, and 70/. more at 8 

- - another meeting, to the ſame perſon, is not within the ſtatute ; 4 


* * | | 
but if theſe ſeveral meetings were appointed to evade the ſtatute, |- 
nd it might be otherwiſe. > 


5. But it hath been adjudged, that if A. and B. enter into ar- Lev. 94. \ 
ticles to run a horſe-race ſuch a day for 100 J. which is won by Edgebury 
A., and further in the fame articles, that on a ſubſequent day, 4. par 2 
ſhould, at B.'s requeſt, bring his horſe to run againſt his for 2001. judged. 
more, which B. never requeſts, though only 100 J. is won by 4. > 288 
which is not above the ſum mentioned in the ſtatute, yet the con- judged. 
tract being for more than 100 J. makes the whole bargain void ab 
initio, and within the ſtatute; which being made to prevent the 
uſe of exceſſive gaming, ought to be conſtrued in the moſt exten- 
five manner that can be to anſwer that end. 

6. If A. wins a watch from B. of 10 J. value, which is pre- Lev. 244. 
ſently delivered, and alſo 100 J. for which a bond is given; this Danvers and 
is not within the ſtatute, which extends only to thoſe caſes where | 
credit 18 given for any ſum loſt at play above 1001. without any Sid. 394. 
regard to what was loſt in ready money; and here the watch is in 5. b. 
nature of ready money, and therefore not within the ſtatute. 


— * 
LY 


Sal 
: pl- 4. 8. E. 5 | 
cited as law by Holt, Ch. Juſt. 

7. It hath been adjudged, that if a perſon loſes 60 J. to one, 5 Mod. 351. 1 | 
and 60 J. to another, at one ſitting, or if he loſes to each of three ke 14 | 
or four people 50. or any other ſum not exceeding 100 J. that gait, 345. | 
this is not within the ſtatute. 7 * 


2 8 Dickſon and 
Pawlet, S. P. adjudged, unleſs they go ſhares fraudulently and join in the ſtakes; for then, as to the 
chang: of the game, they are as one perſon. | 


8. If two are at play at backgammon, and one of the players Salk: 344. 
Urs a man, but does not move it from the point, upon which N 
there enſues a wager of 100 guineas, viz. whether he who ſtirred 3 | | 
the man was obliged to play it, and the determination left to the 10 Mod. if 
gr00m-porter, who determines that he was not; this is not with- 33% PW = 
in the ſtatute, for the money was not loſt on the chance of the 344535 a. 80 
play, but on the right of the play, which is a collateral matter. Skin. 572. | 


— Carth. 322. S. C.; but note, the judgment in this caſe was reverſed for a fault in the bi 


| [ | 
6 v7 the 9 Ann. cap. 14. it is enacted, © That all notes, bills, By 12 G. 2, bl 
bonds, judgments, mortgages, or other ſecurities or convey- 5 28. §2. | bis 
whatſoever given, granted, drawn, or entered into, or e, 

ted by any perſon 7 perſons whatſoever, where the hearts, faro, 


1 „ whole, 


« ances 
© execu 
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baſſet, and 4 whole, or any part of the conſideration of ſuch conveyances or 
! e « ſecurities ſhall be for any money, or other valuable thing what - 
deemed © ſoever, won by gaming or playing at cards, dice, tables, tennis, 
games or © bowls, or other game or games whatſoever, or by betting on 
orteres by „ the fides or hands of ſuch as do game at any of the games 
=o "ang © aforeſaid, or for the reimburſing or repaying any money know- 
every perſon ( ingly lent or advanced for ſuch gaming or betting as aforeſaid, 
who mathe « or lent or advanced at the time and place of ſuch play, to any 
theſis « perſon or perſons ſo gaming or betting as aforeſaid, or that 
rap E « ſhall, during —_ plays. wk play 2 1 1 0 * 
© nevattzes © fruſtrate, and of none effect, to all intents and purpoſes what- 
for . « ſoever; and that where ſuch mortgages, ſecurities, or other 
up or ke*p- «© conveyances ſhall be of lands, tenements, or hereditaments, or 
dle any „ ſhall be ſuch as incumber or affect the ſame, ſuch mortgages, 
or + 6 ſecurities, or other conveyances, ſhall enure, and be to and for 
in this act  « the ſole uſe and benefit of, and ſhall devolve upon ſuch perſon or 
By 140.3. « perſons as ſhould or might have, or be entitled to ſuch lands, te- 
e. 19. Fg. © nements, or hereditaments, in caſe the ſaid grantor or grantors 
the Same of ce thereof, or the perſon or perſons ſo incumbering the ſame, had 
e ea been naturally dead, and as if ſuch mortgages, ſecurities, or 
game with « other conveyances had been made to ſuch perſon or perſons ſo 
die ore & incumbering the ſame; and that all grants or conveyanees to be 
or walk oy «© made for the preventing of ſuch lands, tenements, or heredi- 
otherinftru- c taments from coming to, or devolving upon ſuch perſon or per- 
en © „ ſons hereby intended to enjoy the ſame, as aforeſaid, ſhall be 
dice, in the © deemed fraudulent and void, and of none effect to all intents 
ra ure of ( and purpoſes whatſoever. 


one or more figures or numbers thereon, (backgammon and the other games played with backgammon- 
tables only excepted,) ſhall be deemed games or lotteries by dice within the ſaid at, By 18 Geo. 2. 


c. 34. no perſon ſhall keep any houſe, room or place for playing, or luffer any perſon whatſoever within 
any ſuch houſe, room or place, to play at the game of rowlet, ocherwiſe roly-poly, or at any other game 
with cards or dice prohibited by law, and the offender ſhall incur the penalties, and be liable to ſuch pro- 
ſecution as direRed by this act. By Y 5., no perſon incapable of being a witneſs (except the parties) 
for having played, betted, &c. By & ., no privilege of parliament to be allowed in proſecutions, xc. 
By 30 G. 2. c. 24. §14., if any pubiican permits journeymen, &c. to game in his houſe, he ſhall for · 
feit 40 5., and ten pounds for every ſubſequent offence, to be levied by diſtreſs and ſale. 


[To lofe c And it is further enacted, That any perſon who ſhall at any 
2 * hr “e time or ſitting, by playing at cards, dice, tables, or other ge 
loſe it by a © or games whatſoever, or by betting on the ſides or hands of 
fingle take 4c ſuch as do play at any of the games aforeſaid, loſe to er 
We! ne © or more perſon or perſons ſo playing or betting, mEES . 
fitting, is to © the ſum or value of ten pounds, and ſhall pay or deliy : 
loſe it in a © ſame, or any part thereof, the perſon or perſons ſo loſing . 

ee 3 paying, or delivering the ſame, ſhall be at liberty, within 
the cm. 4e months then next, to ſue for and recover the money or goods 10 
pany never *& loſt, and paid or delivered, or any part thereof, from the reſpec- 
"diet "i tc tive winner and winners thereof, with coſts of ſuits, by action 
may nor be (c debt founded on this act, to be proſecuted in any of 1 3 
actually &« jeſty's courts of record, in which actions or fuits, no con 
OE te protection, wager of law, privilege of parliament, or all 
Per Black= * than one inparlaace ſhall be allowed; in which actions ＋ . 
one, J. $5 So Ts 
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« be ſufficient for the plaintiff to allege, that the defendant or 2 Bl. Rep. 
« defendants are indebted to the plaintiff, or received to the 7227-1 


« plaintiff's uſe, the monies ſo loſt or paid, or converted the 
on « goods won of the plaintiffs to the defendants uſe, whereby the 
nes « plaintiff's action accrued to him, according to the form of this 
We « {tatute, without ſetting forth the ſpecial matter; and in caſe 
aid, « the perſon or perſons, who ſhall loſe ſuch money or other 
any « thing as aforeſaid, ſhall not within the time aforeſaid, _— 
hat « and bong fide, and without covin or colluſion, ſue, and with ef- 
vid, « fect proſecute for the money or other thing, ſo by him or them 
hate « loſt and paid or delivered, as aforeſaid, it ſhall and may be 
ther « ]awful to and for any perſon or perſons, by any ſuch action or 
„or « ſuit, as aforeſaid, to ſue for and recover the ſame, and treble 
ges, « the value thereof, with coſts of ſuit, againſt ſuch winner or 
| for « winners as aforeſaid; the one moiety thereof to the uſe of the 
tha « perſon or perſons that will ſue for the ſame, and the other 
te- « moiety to the uſe of the poor of the pariſh where the offence 
tors « ſhall be committed. . I 
had « And for the better diſcovery of the monies, or other thing 
„ Ol « ſo won and to be ſued for and recovered as aforeſaid, it is 
ns ſo further enacted, That all and every the perſon or perſons who, 
0 be « by virtue of this preſent act, ſhall or may be liable to be ſued 
redi- for the ſame, ſhall be obliged and compellable to anſwer upon 
pore « oath ſuch bill or bills as ſhall be preferred againſt him or them, 
1] be for diſcovering the ſum and ſums of money, or other thing ſo 
tents « won at play, as aforeſaid. | | 
„Provided, That upon the diſcovery and repayment of the 
men- * money, or other thing ſo to be diſcovered and repaid as afore- 
wes. « ſaid, the perſon or perſons, who ſhall ſo diſcover and repay 
= tame „ the fame as aforeſaid, ſhall be acquitted, indemnified, and q 
ch pro- diſcharged from any further or other puniſhment, forfeiture, or | 
mon) penalty, which he or they might have incurred by the playing | 
all for for, or winning ſuch money or other thing ſo diſcovered and 
* repaid as aforeſaid. | | 
* And it is further enacted, © That if any perſon do or ſhall, [ 
at any “ by any fraud or ſhift, coſenage, circumvention, deceit, or un- | 
game * lawful device or ill practice whatſoever, in playing at or with | 
ids of * cards, dice, or any the games aforeſaid, or in or by bearing 1.1 
yy one a ſhare or part in the ſtakes, wagers, or adventures, or in 1 
whole * or by betting on the ſides or hands of ſuch as do or ſhall play 38 
er the as aforeſaid, win, obtain, or acquire to him or themſelves, or 9 
ig and to any other or others, any ſum or ſums of money, or other | 
three valuable thing or things whatſoever, or ſhall at any one time | [ 
zods {0 Sor fitting win of any one or more perſon or perſons what- | 


eſpec- 
jon of 
er ma- 
eſſoin, 

more 
t Mall 

« be 


: loever, above the ſum or value of ten pounds; that then every 
„ berſon or perſons ſo winning by ſuch ill practice as aforeſaid, 
. , Winning at any one time or fitting above the ſaid ſum or 
- value of ten pounds, and being convicted of any of the ſaid 
. offences, upon an indictment or information to be exhibited 
Againſt him or them for that purpoſe, ſhall forfeit five times 

2 3 | « the 
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« the value of the ſum or ſums of money, or other thing ſo won 
* as aforeſaid 3 and in caſe of ſuch ill practice as aforeſaid, ſhall 


« be deemed infamous, and ſuffer ſuch corporal puniſhment as in 
« caſes of wilful perjury; ſuch penalty to be recovered by ſuch 


cc perſon or perſons as ſhall ſue for the ſame by ſuch action as 
cc aforeſaid. | | 


6 And whereas divers lewd and diſſolute perſons live at great 


« expences, having no vilible eſtate, profeſſion, or calling to 
* maintain themſelves, but ſupport thoſe expences by gaming 
cc only; it is further enacted, That it ſhall and may be lawful for 
« any two of her majeſty's juſtices of the peace in any county, 
cc city, or liberty whatſoever, to cauſe to come, or to be brought 
„ before them, every ſuch perſon or perſons within their reſpec- 
cc tive limits, whom they fhall have juſt cauſe to ſuſpect to have 
cc no viſible eſtate, profeſſion, or calling to maintain themſelves 
« by, but do for the moſt part ſupport themſelves by gaming; 


&« and if ſuch perſon or perſons ſhall not make it appear to ſuch 


« juſtices, that the principal part of his or their expences is not 
© maintained by gaming, that then ſuch juſtices ſhall require of 


* him or them ſufficienr ſureties for his or their good behaviour 


cc for the ſpace of twelve months, and in default of his or their 
«' finding ſuch ſecurities, to commit him or them to the common 
cc p20], there to remain until he or they ſhall find ſuch ſureties. 

« And it is further enacted, That if ſuch perſon or perſons ſo 
« finding ſureties ſhall, during the time for Which he or they ſhall 
cc be ſo bound to the good behaviour, at any one time or fitting, 
<« play or bet for any ſum or ſums of money, or other thing ex- 
« ceeding in the whole the ſum or value of twenty ſhillings, that 
&« then ſuch playing ſhall be deemed or taken to A a breach of 
« his or their behaviour, and a forfeiture of the recognizance 
« given for the ſame. | 

And for the preventing of ſuch quarrels as ſhall or may happen 
« on the account of gaming, it is further enacted, That in caſe any 
« perſon or perſons whatſoever ſhall aſſault and beat, or ſhall chal- 


« lenge or provoke to fight any other perſon or perſons whatſo- 
ever, upon account of any money won by gaming, playing, or 


« betting at any of the games aforeſaid, ſuch perſon or perſons 
C aſſaulting and beating, or challenging or proyoking to fight, ſuch 
ce other perſon or perſons, upon the account aforeſaid, ſhall, being 


e thereof convicted upon an indictment or information to be ex- 


« hihited againſt him or them for that purpoſe, forfeit to her 
6 majeſty all his goods, chattels, and perſonal eſtate whatſoever, 
and ſhall alfo ſuffer impriſonment without bail or mainprize, in 
<« the common gaol of the county where ſuch conviction ſhall 
& had, during the term of two years. 
« Provided, That nothing in this act ſhall extend to prevent 
or hinder any perſon or perſons from gaming or playing at an 
« of the games aforeſaid, within any o her e palaces 
« St. James's or, Whitehall, during ſuch time as her majeſty, her 
“ heirs or ſucceſſors, ſhall be actually reſident at either of 1 


e. . 2. DD 5 
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« ſaid two palaces, or in any other royal palace, where her ma- 


1 « jeſty, her heirs or ſucceflors, ſhall be actually reſident, during 
in « the time of ſuch actual reſidence, ſo as ſuch playing be not in 
ch « any houſe, lodging, or other part of any of the ſaid palaces, 
28 « the frechold or inheritance whereof is or ſhall be out of the 

8 « crown, or is or ſhall be in leaſe to any perſon or perſons, dur- 
eat « ing ſuch time as ſuch freehold and inheritance ſhall be out of 
to « the crown, or ſuch leaſe ſhall continue, and fo as ſuch playing 
ng « be for ready money only.” | 
for Upon this act it hath been determined, that although both the  rageau v. 
ty, ſecurity and the contract are void as to money won at play, only Walmſley, 
ght the ſecurity is void as to money lent at play; and that the contract ee 
ec- as to that remains, and the lender may maintain an action for it. y. Hal, 
ave | 2 Will. 309. Robinſon v. Bland, 2 Burr. 1077. 
yes A bill of exchange given for money won at play, cannot be re- powyer v. 
ng; covered upon by an indorſee for valuable conſideration, and with- Bampton, 
uch out notice, the original vice of the conſideration affecting the ſe- 1 eee 

curity even in the hands of an innocent and bond fide holder. Rhodes, - 


Dougl. 614. Lowe v. Waller, id. 716. 


If money be paid on a ſecurity made void by the ſtatute, it Rawden v. 
may be recovered back; and the action may be brought after the Shadwell, 
expiration of three months, the time within which the loſer of f . 
money actually paid at the time it is loſt muſt bring his action to Tuner . 
recover it back; for that limitation doth not extend to payments Warren, 
made on account of ſuch void ſecurities. | | a een. 

As the ſecond ſection of this ſtatute impowers any perſon to ſue Frederick 
for and recover the money; and then directs that a moiety of it N 
{hall be to the uſe of the poor of the pariſh where the offence ſhall be 1021. 
committed; therefore, the declaration may be laid either * to ren- 
der to the informer only,” or, “ to render to the informer and the 
poor ;” and conſequently, fo may the judgment be likewiſe. 2 

If a defendant be convicted in an information upon that clauſe Rex v. 
of the ſtatute, which ſays that he ſhall forfeit five times the value, a 5 
the court cannot impoſe a ſine upon him; but the only judgment rs 
they can give, is, gued convictus et, a new action muſt be brought 
upon that judgment for the forfeiture, 

In an action to recover back money loſt at any game within Lynall v. 
this ſtatute, it muſt be ſtated that ſome one was actually playing 8 
a: ſuch game, elſe a wager of above 10. laid upon his fide is not , wit at -- 
a betting within the act. | It was faid 

| in this caſe, 
that this ſtatute is penal, and not remedial : but where the aQion is, as here, by the party who has loſt 
© money, the ſtatute is remedial, and not penal, and therefore a new trial may be had after verdict for 


| the defendant, Bones v. Booth, 2 Bl. Rep. 1226. And ſo it was conſidered in the caſe of Turner v. 
Warren, 2 Str. 1149., where the court obliged che defendant to give ſpecial bai. 


A foot-race, and a horſe-race, are games within the ſtatute : Lynall v. 
lo it ſeems is cricket, Indeed, it ſeems immaterial to conſider 3 
whether the game itſelf be lawful or not; if a man loſes 10 J. by 2 vir 46. 


playing or betting at it, it is within the ſtatute. 3 v. 
b E 


: He: ye, 
id. 309. Goodburn v. Marley, 2 Str. 1159+ Jeffreys v. Walter, x Wilſ. 220. Clayton v. ſen- 
Ag, 2 Bl. Rep. 706. : | BY ; 
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344 _ Gaol and Gaoler. 
Rex v. The ſtatute of 27 Geo. 3. c. 1. Which takes away the ſummary 


> Tan juriſdiction of magiſtrates over the lotteries, extends only to ſtate | 
Rep 338. lotteries; and does not repeal their power over the games of 
| chance or lotteries prohibited by ſtat. 12 Geo. 2. c. 28. 

The 13 Geo. 2. cap. 19. enacts that no plate under the value of 
col. ſhall be run for, or be advertiſed or proclaimed to be run 
for, by any horſe, &c. under a penalty of 200 J.; and that no 
perſon ſhall run any match between any horſe, &c. for any ſum of 
money, plate, prize, or other thing whatſoever, unleſs ſuch match 
ſhall be ſtarted or run at Newmarket or Black Hambleton, or ſuch” 

ſum of money, Se. be of the real and intrinſick value of 500. 
or upwards. 

Bidmend Upon this act it hath been determined, that a match for 251, 
v. Gale, each ſide, play or pay, the plaintiff to pay the defendant 51. be- 
2452. and fore-hand h for 50. 
2432., and fore-hand, is a match for 50 
1 Bl. Rep. 671. + 
E. „„The ſtatute having prohibited any horſe-race for a ſmaller ſtake 

_ than 50/., of courſe no action can be maintained to recover a 


Term 
Kip. 1. Wager on ſuch a race. ] 


Gaol and Gaoler. 


(A) Gaols, by what Authority FO and to whom 
they belong. 


() Who are to be at the Charge of repairing them. 


(0) To what Place Offenders are to be committed: 
And herein what fhall be laid a Gaol, and where 
to be kept. 


(D) Of the Duty and Power of Gaolers and Keepers 
of Priſons: And herein, 


1. What Acts they may lawfully do, and for what Abuſes 
they are puniſhable. 


2. For what Offences they ſhall forfeit their Offices. 


(E) At whoſe Charge Priſoners are to be carried to 
Gaol. 


(F) How maintained there, 


(G) Of the Offence of breaking Gaol. 
(A) Gaols, 


S £ © I wa 


Gaol and Gaoler, | 245. 


(A) Gaols, by what Authority erected, and to whom 
+ they belong. 


AOLS are of ſuch univerſal concern to the (a) publick, that 2 Inf. 50g. 
none can be ereCted by any leſs authority than by act of () Hence 
the coroner 
arliament. 3 — 
of the death of all perſons whatſoever who die in priſon, to the end that the publick may be ſatisfied 


whether ſuch perſons came to their end by the common courſe of nature, or by ſome unlawful violence, 
or unreaſonable bardſhips put on them by thoſe under whoſe power they were confined. 3 Inſt. 52. 92. 


Alſo all priſons or gaols belong to the king, although a ſubjeCt 2 Inſt. 200. 
have the (5) cuſtody or keeping of them (5) Where 

may have the ( 7 eping . Br 

may be judge and gaoler, as the ſheriff of London is of the Compter both judge and keeper, Roll. Abr. 

806. Show. Rep. 162. cited. 


And to this purpoſe by the 5 H. 4. cap. 10. reciting, «That 
« divers conſtables of caſtles within the realm, being aſſigned 
« juſtices of peace by the king's commiſſion, had by colour of 
« ſuch commiſſion uſed to take people to whom they bore evil 
« will, and impriſoned them within the ſaid caſtles till they had 
« made fine and ranſom with the ſaid conſtables for their deli- 
« verance; thereupon it is enacted, that none be impriſoned 
by any juſtice of the peace but only in the common gaol, ſav- 
« ing to lords and others, which have gaols, their franchiſe in 
« this caſe.” | | | | | 
And it hath been holden, that the king's grant, ſince this ſta- And..345. 
tute, to private perſons to have the cuſtody of priſoners commit- pes _—_— 
ted by juſtices of peace, is void; and that the ſheriff ſhall have Gro. Elis. 
the cuſtody of all perſons taken by virtue of any precept or au- 829, 830. 
thority to him directed, notwithſtanding any grant by the king of 
the cuſtody of priſoners to another perſon. - 
Alſo it is ſaid, that none can claim a priſon as a franchiſe, un- Salk. 343. 
lels they have alſo a gaol-delivery z and that therefore the dean pl- * 
and chapter of Vęſiminſter, though they have the cuſtody of the — Holt, 
Gate-bouſe priſon, yet as they have no gaol-delivery, they muſt C.J. 
lend a kalendar of the priſoners to Newgate. | | 
By the 14 E. 3. fat. 1. cap. 10. it is enacted, © In the right of This ſtatute 
_ © the gaols, which were wont to be in ward of the ſheriffs, and 9 a 
* annexed to their bailiwicks, it is aſſented and accorded that they oe & 
* ſhall be rejoined to the ſheriffs; and the ſheriffs ſhall have the 5 Ann. e. g. 
© Cultody of the ſame gaols as before this time they were wont to *' 3 11 


* have, and they ſhall put in ſuch under-keepers for whom they W. 3. c. 19. 
© will anſwer . | | „ 


| FIR. eriffs ſhall 
As to the King's Bench priſon and the Fleet, ſee infra. 


By the 3 Geo. 1. cap. 15. „ None ſhall purchaſe the office of 


a gaoler, or any other oflice pertaining to the high ſheriff, under 
Pain of 500 J.“ 5 5 


have the cuſtody of gaols. 
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accordingly done at his expence. ] 


346 Gaol and Gaoler. 


(B) Who are to be at the Charge of repairing them, 


2 Inſt. 589. ALTHOUGH divers lords of liberties have the cuſtody of pri- 
os rg ſons, am ſome iyÞfee, yet the priſon itſelf is the king's pro bono 
re it is to be repaired at the common charge{(a). 


was made by publico, and t 
the Attor. ' | 
ney and Solicitor General, De Grey and Willes, and ſubmitted to the king, 21 Fan. 1767, upon 
a queſtion which was at that time agitated. between the Biſhop of Ely, as lord of the franchiſe 
of Ely, on the one part, and the inhabitants of the franchiſe on the other, touching the repairs of the 
gaol, the editor meets with the following paſſage : “ Although all gaols, whether in counties at large, 
or in particular franchiſes, are deemed to belong to the crown, as far as the publick adminiſtration of 
Juſtice is concerned, and it is but the cuſtody of them that is placed in the hands of ſheriff5 or the lords 
of franchiſes, yet we are not able, in a matter which lies buried in much obſcurity, and has ſcarcely ever 
been called into publick diſcuſſion in modern times, to find upon what authority a great writer in our 


lau, has inferred from the pofition „that all priſons belong to the crown,” they are therefore to be 


repaired at the common charge.” Nor does it appear by whom, and from what perſons, and in what 
manner the cha ge could have been raiſed. It ſeems to us more probable, that from the time that the 
publick gaols were rejoined to the counties, and committed to the ſole cuſtody of the ſheriffs, the charge 


of keeping and preſerving them in a proper condition lay in the firſt inſtance on the ſheriffs, and it i: 


probable that the ſheriffs might have an allowance for extraordinary expences of that fort in their ac- 
counts in the Exchequer : and we obſerve, that in the ſtatute of 23 H. 8. for building new gaols in ſe- 
veral counties particularly mentioned, at the charge of the reſpective counties, proviſion is made that 
Merifts ſhall be allowed what they ſhall expend in the future neceſſary reparations of ſuch neu- built 
gaols in their accounts in the Exchequer. In the ſame manner, it ſhould ſeem, that lords of franchiſes 
who have the cuſtcdy of publick gaols in their reſpeRive juriſdictions committed to them, and are thereby 
reſponſible to the publick for their priſoners, ſhould be bound to provide ſecure and ſufficient gaols az 
incidental to their publick truſt ; and they having no accounts with the Exchequer, can have no ſuch 
allowance made to them, but may well be ſuppoſed to ſubmit to ſuch charge in conſideration of the 
honourable exemption of their franchiſe.” In this caſe it was the opinion of the above great law 
officers, that the onus of repairing the gao! at Ely lay upon the ſee of Ely, and not upon the inhabit- 
ants; an opinion which they grounded, not upon the general law of the queſtion, but upon evidence laid 
before them of ſuch a charge upon the lords of the franchiſe being coeval with the franchiſe. In con- 
ſequence of this opinion orders were given by the Lords of the Treaſury to the Attorney General to pro- 
ceed at the expence of the crown again the Biſhop of Ely, in order to have the point ſolemnly ſettled ; 
but Dr. Mawſon, who then fitted that ſee, was ſo well ſatisfied with the report, that he readily ſub- 
mitted without any farther litigation, and gave immediate orders for the repair of the gaol, which wa 


(5) Revived Dut this matter is now regulated by the (5) 11 & 1 | 3. cap. 19. 
conti 


ned rn K. by which it is enacted, © That it ſhall and may he lawful for the 
ven years, © juſtices of the peace, or the greater number of them, within the 
by 10 Ann. ©« limits of their commiſſions, upon preſentment of the grand jury 
we: {ak &« or grand juries, at the aſſiſe, great ſeſſions, and general gaol- 
petua by © delivery held for the ſaid county, of the inſufficiency or incon- 
6 Seo. c. 19. “ yeniency of their gaol or priſon, to conclude and e upon 
e e * ſuch ſum or ſums of money, as upon examination of able and 
by 24 C. 3. © ſufficient workmen ſhall be thought neceſſary for the building, 
cen. 2. (4 finiſhing or repairing a public gaol or gaols belonging to the 
© 54+] « ſhire or county whereof they are juſtices of the peace; and by 
« warrant under their hands and ſeals, or under the hands and 
ſeals of the greater number of them, by equal proportion, to dil- 
« tribute and charge the ſum or ſums of money, to be levied fot 
<« the uſes aforeſaid, upon the ſeveral hundreds, lathes, wapen- 
takes, rape, ward or other diviſions of the ſaid county and the 
t juſtices of the peace are hereby authoriſed and impowered 1 
« the general quarter- ſeſſions held for the reſpective diviſon 3 
2 the ſaid county, to direct their warrants or precepts to hig 
4 conſtables, 


anchiſes 


4 ing and collecting the ſame.” 
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| Eaol and Gaoler. 
« conſtables, petty conſtables, bailiffs, or other officer or officers, 
«. as they in their diſcretion ſhall think moſt convenient for levy- 

And it is further enacted by the ſaid ſtatute, « That if any per- 
« ſon ſhall refuſe or neglect to pay his or their aſſeſſment, by the 
« ſpace of four days after demand thereof by the proper officer 
« appointed to collect the ſame, or ſhall convey away his or their 
goods or eſtate, whereby the ſum or ſums of money ſo aſſeſſed 
« cannot be levied, then it ſhall and may be lawful to and for the 
« ſaid collectors, by warrants from any one of the juſtices of the 
& peace preſent at the ſaid general quarter- ſeſſions as aforeſaid, to 
« levy the ſum ſo aſſeſſed by diſtreſs and ſale of the goods and 
« chattels of ſuch perſons ſo refuſing or neglecting to pay; and 
the goods and chattels then and there found, and the diſtreſs 
« ſo taken, to keep by the ſpace of four days at the coſts and 
„ charges of the owner thereof; and if the ſaid owner do not 
« pay the ſum or ſums of money ſo rated or aſſeſſed within the 
« ſpace of the ſaid four days, then the ſaid diſtreſs to be appraiſ- 
« ed by two or more of the inhabitants where the ſame ſhall be 
taken, or other ſufficient perſons, and to be ſold by the collec- 
« tor for payment of the ſaid money, and the overplus of ſuch 
« tale, (if any be,) over and above the ſum ſo aſſeſſed, and charges 
« of taking and keeping of the diſtreſs, to be immediately return- 


ed to the owner thereof; and the ſaid juſtices of the peace are 
« hereby authoriſed and impowered, under their hands and ſeals, 


Hor under the hands and ſeals of the greater number of them, to 
* conſtitute and appoint one or more ſufficient perſon or perſons 
to be receiver of the money ſo aſſeſſed; the ſaid receiver firſt 
« giving ſecurity to be accountable, when thereunto required, for 
all ſums of money received or diſburſed by him, iu purſuance of 
« ſuch order as he ſhall have received under the hands and ſeals 


Jof the juſtices of the peace, or the greater number of them; 


and if the ſaid receiver or receivers, high conſtable, petty con- 
© ſtable, or other officers, ſhall by the ſpace of four days after 
demand refuſe to account for all ſums of money received by 
them in purſuance of this act; then it ſhall and may be lawful 
* for the juſtices of the peace, or the greater number of them, to 
commit him or them to priſon, there to remain without bail or 
* mainpriſe, until he or they ſhall have made a true account, and 


* ſatisfied or paid ſuch ſum or ſums of money as ſhall appear to 


remain in his or their hands; and the receipt of ſuch receiver 
* ſhall be a ſufficient diſcharge to all high conſtables, petty con- 


< ſtables, or other officer or officers, paying their proportion of 


6e ſuch aſſeſſments; and the diſcharge under the hands and ſeals 
< of the juſtices of the peace, or the greater number of them, at 
the aſſiſe, great ſeſſions, and general gaol-delivery, to ſuch their 
receivers, ſhall be deemed and allowed as a good and ſufficient 
f releaſe, acquittance or diſcharge in any court of law or equity, 
to all intents and purpoſes whatſoever ;z and the ſaid juſtices of 

lle peace are hereby authoriſed and impowered to covenant, 

| & contract 
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Gaol and Gaolet. 


contract and agree with any perſon or perſons for the well 
and ſufficient building, finiſhing and repairing of the ſaid gaol 
or gaols. | | | 

« Provided that this act be not any wiſe hurtful or prejudicial 
to any perſon or perſons having any common gaol by inherit. 
ance, for term of life or for years; but that they ſhall have and 


enjoy the ſaid gaols, and the profits, fees and commodities of 


the ſame, as they had, or might lawfully have had before the 
making this act, and as if this act never had been made. 

6% Provided alſo, that this act ſhall not extend to charge any 
perſon inhabiting in any liberty, city, town or borough corps. 
rate, which have common gaols for felons taken in the ſame, 
and commiſſions of aſſiſe, or gaol-delivery of ſuch felons, for 
any aſſeſſment, to the making the common gaol or gaols of the 
reſpective ſhire or county.” | 

And it it is further enacted by the ſaid ſtatute, That where 
any priſons or gaols (belonging to any county of this realm, or 
the dominions of Wale) are ſituate upon any lands or heredita- 
ments of or belonging to the king's majeſty, in right of the 
crown, that the ſaid lands and hereditaments, with their and 
every of their appurtenances, ſhall not at any time be alienated 
from the crown, but remain and be for the publick ſervice and 
benefit of the county.” 


(C) To what Place Offenders are to be committed: 


cc 
cc 


And herein, what ſhall be ſaid a Gaol, and where 
to be kept. 


Y the 5 H.4. cap. 10. it is enacted, „That none ſhall be im- 

e prifoned by any juſtice of the peace but only in the common 
gaol, faving to lords and others, who have gaols, their franchiſe 
in this caſe,” | 


But the court of King's Bench may commit offenders to any priſon 


in the kingdom which they ſhall think moſt proper, and the 


offenders ſo committed or condemned to impriſonment cannot be 


removed or bailed by any other court. 


But by the 31 Car. 2. cap. 12. it is enacted, That no ſubject 


of this realm, being an inhabitant or reſiant of this kingdom of 


England, dominion of Wales, or town of Berwick upon Tweed, 


DS 2. 


HF & 


Ze 
Hate 
25. 


« ſhall or may be ſent priſoner into Scotland, Ireland, Jer 


« Guernſey, Tangier, or into parts, garriſons, iſlands, or places be- 
ce yond the ſeas, which then were, or at any time hereafter ſhall 
te be within or without the dominions of his majeſty, his heirs 0! 
& ſucceſſors, and that every ſuch impriſonment is by the ſaid 
ce {tatute enacted and adjudged to be illegal; and that every ſubject 
“ ſo impriſoned ſhall have an action of falſe impriſonment, Ec. 
and recover treble coſts, and no leſs damages than five hundred 
« pounds, againſt the perſon making ſuch warrant, who ſhall incur 
&« a præmumire. . 4 | And 

1 g 


And as priſoners ought to be committed at firſt to the proper 


priſon, ſo ought they not to be removed from thence, except in 


lome ſpecial caſes. 


To which purpoſe, by the 31 Car. 2. ends 2.59. it is enacted, 


349 


« That if any ſubject of this realm ſhall be committed to any 


« priſon, or in cuſtody of any officer or officers whatſoever, for 
« any criminal or ſuppoſed criminal matter, that the ſaid perſon 
« ſhall not be removed from the ſaid priſon and cuſtody into the 
« cuſtody of any other officer or officers, unleſs it be by habeas 
« corpus, or ſome other legal writ z or where the priſoner is deli- 
« vered to the conſtable. or other inferior officer, to carry ſuch 
« priſoner to ſome common gaol ; or where any perſon is ſent by 
« order of any judge of aſſiſe, or juſtice of the peace, to any com- 
« mon work-houſe, or houſe of correction; or where the priſoner 
« js removed from one priſon or place to another within the ſame 
county, in order to a trial or diſcharge by due courſe of law; 
« or in caſe of ſudden fire (a) or infection, or other neceſlity 
« upon pain that he, who makes out, ſigns, or counterſigns, or 
« obeys or executes ſuch warrant, ſhall forfeit to the party grieved 
« one hundred pounds for the firſt offence, two hundred pounds 
« for the ſecond, c. : 1 

Felons ſhall be impriſoned in the common gaol, 11 &' 12 
V. 3. cap. 19. $ 3. ————Vagrants and other offenders may be 
committed to gaol, or the houſe of correction. 6 Geo. 1. 
cap. 19. § 2. | hy 


D) Of the Duty and Power of Gaolers and Keepers 


of Priſons: And herein, | 


(a) Vue the 
Ig Car. 2. 
c. 4. $2. 
for empow - 
ering juſ- 
tices of the 
peace to re- 
move pri- 
ſoners in 
caſe of in- 
fection. 


1. What Acts they may lawfully do, and for what Abuſes 


puniſhable. ö 


A Gaoler is conſidered as an officer relating to the adminiſtration 
ol juſtice, and is ſo far under the protection of the law, that 
if a perfon threatens him for keeping a priſoner in ſafe cuſtody, he 


may be indicted and fined and impriſoned for it. 


if a criminal endeavouring to break the gaol aſſault his gaoler, 


he may be lawfully killed by him in the affray. 


But if a priſoner gets out of gaol, and the gaoler in purſuit of 
him kills him, he is guilty of an eſcape though he never loſt fight 
of him, and could not otherwiſe take him ; not only becauſe the 
f benefit he might have had from the attainder of the 
priſoner by the forfeiture of his goods, Qc. but alſo becauſe the 
is not ſo well ſatisfied by killing him in ſuch an 


king loſes the 


publick juſtice 
extrajudicial manner. 


the ab 
law fu} 


_ VFH/ | 
MVSEVM 
[BRITANNICVM 


Belides the duties enjoined (5) gaolers by acts of parliament, and 
uſes for which by ſtatute they are puniſhable, the common 
yects them to fine and impriſonment, as alſo to the for- 
feiture 


2 R oll. 
Abr. 76. 


Jenk. 23. 
Hawk. . 
c. 28. f 13. 
Fitz. Coron, 
328. 346. 
Staundf. 

P. C. 33. 

2 Hawk. 

P. C. C. 19. 
& 6. 


9 Co 50. 
Raym. 216. 
(b) That a 
gaoler de 
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fas, who feiture of their offices, for groſs and palpable abuſes in the ven. 


takes upon 
him without 
any legal 


tion of their offices, ſuch as ſuffering priſoners to eſcape, har. 
barouſly miſuſing thaw, &c. wc, be, bar 


authority to keep priſoners, as alſo feme coverts and infants, ars anſwerable for their miſcarriages, 


2 Inſt. 331, 


Staundf. 
P. C. 36. 
3 laſt. 91. 


2 Hawk. 
P. 655 C. 22. 
831. & 


wide tit. 


Habeas 
C:rpus. 

(a) But a 
gaoler is not 


8 Co. 44. 


By the 14 E. 3. cap. 10. © If any keeper of a priſon, or under. 
de keeper, by too great dureſs of impriſonment, and by pain, make 
« any priſoner that he hath in his ward to become an appellor 
dc againſt his will, he is guilty of felony.” | 

In the conſtruction of this ſtatute it is ſaid to be no WAY ma · 
terial, whether the approvement be true or falſe, or whether the 
appellee be acquitted or condemned; but at law this offence was 
eſteemed a miſpriſion only, unleſs the appellee were hanged by 
reaſon of the appeal. | 

Alſo gaolers are puniſhable by (a) attachment, as all other 
oſhicers are by the courts to which they more immediately belong, 
for any groſs miſbehaviour in their offices, or contempts of the 
rules of ſuch courts, and puniſhable by any other courts for dil. 
obeying writs of habeas corpus awarded by ſuch courts, and not 
bringing up the priſoner at the day prefixed by ſuch writs. 


puniſhable by attachment for the bare efcape of a perſon in his cuſtody by civil proceſs, but the party 
grieved by ſuch eſcape ought to take his remedy by action. | 


By the 4 E. 3. cap. 10. reciting, that whereas in times paſt, 


| ſheriffs, and gaolers of gaols would not receive thieves, perſons 


appealed, indicted or found with the manner, taken and attached 


by the conſtables and townſhips, without taking great fines and 


(3)By 23H. 
3. c. 10. a. 
gaoler upon 
a commit- 


ment may 


take 4 4. 


ranſoms of them for their receipt, whereby the ſaid conſtables and 
townſhips have been unwilling to take thieves and felons becauſe 
of ſuch extreme charges, and the thieves and the felons the more 
encouraged to offend, it is enacted, . That the ſheriffs and gaolers 
« ſhall receive, and ſafely keep in priſon from henceforth, ſuch 
cc thieves and felons, by the delivery of the conſtables and town- 
“ ſhips, without (5) taking any thing for the receipt; and the 
< juſtices aſſigned to deliver the gaol ſhall have power to hear 
&« their complaints, that will complain againſt the ſheriffs and 
« gaolers in ſuch caſe, and moreover to puniſh the ſheriffs and 
4% gaolers, if they be found guilty.” D 

By the 3 H. 7. cap. 3. it is enacted, „That every ſheriff, bailif 
of franchiſe, and every other perſon having authority or pow" 
« of keeping of gaol, or of priſoners for felony, do certify tht 
<« names of every ſuch priſoner in their keeping, and of eve!) 
<« priſoner to them committed for any ſuch cauſe, at the ne 


E 


general gaol-delivery, in every county or franchiſe where an 


ce ſuch gaol or gaols have been, or hereafter ſhall be, there to 
« kalendered before the juſtices of the deliverance of the lame 
<« gaol, whereby they may, as well for the king as for the path 
« proceed to make deliverance of ſuch priſoners according to u 
upon pain to forfeit to the king ſor every default there recorde 
e one hundred ſhillings.” By 


Gaol and Gaoler, 


"ne [By 29 Geo. 3. c. 67. it is enacted, “ That at the firſt ſeſſion of 
* « the peace to be holden after Mirbaelmas in every year, the 

« gaoler, or other officer having the care or ſuperintendance of any 

. « aol within the juriſdiction of the court holding ſuch ſeſſion, 


« ſhall deliver to the chairman or other magiſtrate preſiding in 


| « ſuch court, a certificate according to the form hereunto an- 


nder- « nexed, ſubſcribed by himſelf and verified by him, to the beſt of 
make « his knowledge and belief, on his oath, to be taken either before 
pellor « ſuch court, or in caſe of ſickneſs, or inability from any other 


« cauſe to attend, then before ſome juſtice of the peace for the 
« county, town, or diſtri& in which ſuch gaol ſhall be ſituated, 
« and that ſuch certificate ſhall expreſs, after each of the pro- 
« yifions therein enumerated, whether ſuch proviſion is or is not 


ed by « complied with or obſerved within ſuch gaol; and ſuch certifi- 

« cate ſhall be read publickly in open court in the preſence of the 
other grand jury, and entered upon record as part of the minutes of 

elong, « the ſaid ſeſſion.“ | 

of the And by F 2. „ The ſaid court of quarter ſeſſion ſhall thereupon 

or diſ- « take the ſaid certificate into their conſideration, and ſummon 

nd not « any perſon or perſons named therein to appear before them, 
« and ſhall give ſuch directions, and make ſuch orders relative to 

* « any of the matters contained in ſuch certificate, as to ſuch juſ- 
« tices ſhall ſcem meet, and ſhall and may take ſecurity from any 

s paſt « perſon or perſons whom the ſame may concern for his or their 

perſons due compliance therewith.” 

WM) By 63. a gaoler negleCting to deliver ſuch certificate forfeits 

nes and 50/. if the gaol be a county gaol, and 20/., if any other gaol. 

— Certificate referred to in the body of this act. 

ne more f ds the general quarter ſeſſions of the peace, for the 

| gaolers to wit. holden at this 

b, ſuch day of in the year of our Lord 

ts the certificate of in purſuance of the ſtatute in this 

and the caſe made and provided, reſpecting the gaol of 

38 A 22 C23 C. 2. c. 20, enacts, that 


Felons and debtors ſhall be kept ſeparate, under pe- 
nalties upon the ſheriff or gaoler, : | 
4 han 24 6. 2. c. 40, enacts, that, | | 
if, 1. No gaoler ſhall ſell, lend, uſe, give away, or ſuffer 
2 ſpirituous liquors within an gaol, under a penalty. 

rtify 2. Copy of the clauſe laft mentioned, as alſo of two 


other clauſes reſpeCting the ſame, ſhall be hung u 
the next in the gaol, under a . ; Sl 


phere 3ff 32 C. 2. c. 28, enacts, that 
= _- The clerk of the peace ſhall eauſe a liſt of the ſees pay- 
ue. art} bole by debtors, and the rules and orders for the govern- 
5 4 5 dent of gaols and priſons, to be hung up in the court 
ee 5 vbere the aſſizes or ſeſſions ſhall be held, and ſend ano- 


I copy to the gaol z and the gaoler ſhall cauſe the ſame 
nung up iu a conſpicuous place in the ſaid gaol. 


13 G. 3. 
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But for the 
more effect - 
ual regulat- 
ing the fees 
of gaolers, 
vide 2 G. 2. 
| Co 22. 
3G. 2. c.27. 
38. 2. c. 24. 
21 G. 2. 
C. 33 · 
32 G. 2. 
c. 28, 
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Co. Lit. 233. 
9 Co. 5. 
3 Mod. 143. 


2 Inſt. 43 · 


Gaol and Gaoler. 


13 G. 3. c. 58, enacts, that | 
Clergymen my be provided to officiate in gaols. | 
14 G. 3. c. 20, enacts, that 
Perſons acquitted, or diſcharged upon proclamation} 
for want of proſecution, ſhall be diſcharged immedi- 
ately, in open court, and without fee. | 
14 G. 3. c. 59. enacts, that, 3 
1. The walls and ceilings of cells in gaols ſhall be 
ſcraped and white-waſhed once in the year at leaſt. 
2. That the cells ſhall be kept clean; and 
3. That they ſhall be ſupplied with freſh air, by ven- 
tilators or otherwiſe. 1 
4. That there ſhall be two rooms ſet apart for the ſick. 
5. That a warm and cold bath, or bathing tubs, 
ſhall be provided. | 
6. That this aCt ſhall be hung up in the gaol. | 
7. That a ſurgeon. or apothecary ſhall be appointed, 
with a ſalary.) ö 
By the 22 & 23 Car. 2. cap. 20. { 12. it is enacted, 4 That 
6e the ſeveral rates of fees, and the future government of priſon- 
< ers, be ſigned and confirmed by the lord chief juſtices, and 
„lord chief baron, or any two of them for the time being; and 


the juſtices of the peace in London, Middleſex, and Surrey; and 


&« by the judges for the ſeveral circuits, and juſtices of the peace, 
& for the time being, in their ſeveral precincts, and fairly written 
ec and hung up in a table in every gaol and priſon, and likewiſe 
&« be regiſtered by each and every clerk of the peace within his or 


their particular juriſdiction ; and after fuch eſtabliſhment, no 


c other or greater fee or fees, than ſhall be ſo eſtabliſhed, ſhall 
&« be demanded or received.” 5 
And by the ſaid ſtatute, 5 13. it is enacted, e That it ſhall 


< not be lawful hereafter for any ſheriff, gaoler, or keeper of 


ic any gaol or priſon to put, keep, or lodge priſoners for debt and 
ce felons together in one room or chamber, but that they ſhall be 
<« put, kept, and lodged ſeparate and apart one from another in 
<« diſtinct rooms; upon pain that he, ſhe, or they, which ſhall 
<« offend againſt this act, or the true intent and meaning thereof, 
e or any part thereof, ſhall forfeit and loſe his or her office, place, 
or employment, and ſhall forfeit treble damages to the part) 
“ grieved, to be recovered by virtue of this act.“ 


2. For what Offences they ſhall forfeit their Offices. 


It ſeems clearly agreed, that a gaoler, by ſuffering volunti 
eſcapes, by abuſing his priſoners, by extorting unreaſonable ſecs 
from them, or by detaining them in gaol after they have been le- 
gally diſcharged, and paid their juſt fees, fotfeits his office; fol 
that in the grant of every office, it is implied that the grante? 
execute it faithfully and diligently. | | 3 

As where the king granted to the abbot of St. Albans to have 


. a * 
gaol, and to have a Saol- delivery, and divers perſons | w__ 


& That 
priſon- 
es, and 
1g3 and 
rey 3 and 
e peace, 
' written 
likewiſe 
an his or 
nent, no 


ed, {hall 


t it {hall 
;eeper af 
debt and 
y ſhall be 
nother in 
hich ſhall 


x thereof, | 
ce, place, 


the part] 


* Yar wr 
—_ 


Gaol and Gaoler, 
mitted to that gaol for felony ; and becauſe the abbot would not 
be at the colt to make deliverance, he detained them in priſon a 
long time without making lawful deliverance ; it was reſolycd, 
that the abbot had for that cauſe forfeited his franchiſe, and that 
the ſame might be ſeiſed into the king's hand. | 

So, the lady Broughton, keeper of the Gate-houſe priſon in Weſt- 
minſter, was informed againſt, and upon not guilty pleaded, 
ſhe was found guilty 3 and her crime was extortion of fees, and 
hard uſage of the prifoners in a moſt barbarous manner; and af- 


ter ſhe had by her counſel moved in arreſt of judgment and could 


not prevail, ſhe had judgment given againſt her, viz. ſhe was 
fined one hundred marks, removed from her office, and the cuſ- 
tody of the priſon was delivered to the ſheriff of Middleſex, till 
the dean and chapter ſhould farther order the ſame, /alvo jure 
cujuſlibet. 

And by the 8&g I. 3. cap. 27. it is enacted, That if any 
e marſhal or warden, or their reſpective deputy or deputies, or 


353 


Raym. 216. 
2 Lev. 71. 
Lady 
Brough- 
ton's caſe. 


« any keeper of any other priſon within this kingdom, ſhall take | 


« any ſum of money, reward, or gratuity whatſoever, or — 
« for the ſame, to procure, aſſiſt, connive at, or permit any eſ- 
« cape, and ſhall be thereof lawfully convicted, the ſaid marſhal 
or warden, or their reſpective deputy or deputies, or ſuch other 
«* keeper of any priſons as aforeſaid, ſhall for every ſuch offence 
« forfeit the ſum of 5007. and their ſaid office, and be for ever 
« after incapable of executing any ſuch office.“ 

It hath been reſolved, that a forfeiture by a gaoler who hath 
but a particular intereſt, as of him who hath cuſtody of a gaol 
for life or years, does not affect him in remainder/or reverſion 
who hath the inheritance, but that upon ſuch forfeiture his title 
thall accrue, and not go to the king. 


But by the 8 & 9g V. 3. cap. 27. it is enacted, « That the of- 


| © tices of marſhal of the King's Bench priſon, and warden of the 


Fleet, ſhall be executed by the ſeveral perſons'to whom the in- 
* heritance of the priſons, priſon-houſes, lands, tenements, and 
other hereditaments of the ſaid - priſons of King's Bench and 
* Fleet, or either of them, ſhall then belong or appertain re- 
ſpectively, in his or their reſpective proper perſon or perſons, 
or by his or their ſufficient deputy or deputies, for which de- 
** puty or deputies, and for all forfeitures, eſcapes, and other 
miſqdemeſnours, in their reſpective offices, by ſuch deputy or 
** deputies permitted, ſuffered, or committed, the ſaid perſon or 
* perſons, in whom the aforeſaid inheritances reſpectively are, or 
„hall then be, ſhall be anſwerable; and the profits and afore · 
ho ſaid inheritances of the ſaid ſeveral offices ſhall be ſequeſtered, 
** teiſed, or extended to make ſatisfaction for ſuch forfeitures, 


RR et kg g : ; - REY | 
elcapes, or miſdemeſnours reſpectively, as if permitted, ſuf- 


5 fered, or committed by the perſon or perſons themſelves, or 


: either of them, in whom the reſpective inheritances of the ſaid 
priſons {tall then be.“ 


Vol., III. A a 


Poph. 119. 
Lev. 71. 

Raym. 216. 
3 Lev. 288. 


See 27 G. 2. 
C. 17. 
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(E) At whoſe Charge Priſoners are to be carried to 
5 e 


By 27 G. 2. B* the 3 Fac. t. cap. 10. it is enacted, © That every perſon or 
e _ cc perſons, that ſhall be committed to the common or uſual 
conveying *©* gaol, within any county or liberty within this realm, by any 
poor offend- ( juſtice or juſtices of the peace, for any offence or miſdemeſnour, 
ers 52830, © having means or ability thereunto, ſhall bear their own reaſon- 
of correc- able charges for ſo conveying or ſending them to the ſaid gaol, 
tion, is to be © and the charges alſo of ſuch as ſhall be appointed to guard 
paid by the « them to ſuch gaol, and ſhall ſc guard them thither ; and if any 
the county, ** ſuch perſon or perſons, ſo to be committed, ſhall refuſe at the 
2 8 e time of their commitment, and ſending to the ſaid gaol, to 
beer. « defray the ſaid charges, or ſhall not then pay or bear the 
“ ſame, that then ſuch juſtice or juſtices of the peace ſhall and 

„ may by writing under his or their hand and ſeal, or hands and 

<« ſeals, give warrant to the conſtable or conſtables of the hun- 

<« dred, or conſtable or tithing-man of the tithing or townſhip 

& where ſuch perſon or perſons ſhall be dwelling and inhabit, or 

4 from whence he or they ſhall be committed, or where he or 

& they ſhall have any goods within the county or liberty, to fell 

„ ſuch and ſo much of the goods and chattels of the ſaid perſons, 

as by the diſcretion of the ſaid juſtice or juſtices of the peace 


4 ſhall ſatisfy and pay the charges of ſuch his or their conveying 
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N « or ſending to the ſaid gaol; the appraiſement to be made by | 
i} & four of the honeſt inhabitants of the pariſh or tithing where . 
bu! „ ſuch goods or chattels ſhall remain and be, and the overplus 
. of the money which ſhall be made thereof, to be delivered to . 
\F « the party to whom the ſaid goods hall belong.“ „ a 
. And it is further enacted, „“ That if the ſaid perſons ſhall : 
ul © not have or be known to have any goods or chattels, which may . 
. be ſold for the purpoſe aforefaid, within the county or liberty, I 
ce an indifferent aſſeſſment ſhall be made by the conſtables and . 
KY « churchwardens, and two or three other the honeft inhabitants : 
1 of the pariſh or tithing where ſuch offenders ſhall be taken or v 
Wl % apprehended the ſaid taxation being allowed under the hand . 
1 of one or more juſtice or juſtices of the peace, if there be 1 
1 . ſuch conſtables or churchwardens there inhabiting, and in de- I 
$500 « fault of them, by four of the principal inhabitants of the ſaid E 
F% « pariſh, townſhip, or tithing where fuch offenders ſhall be taken I 
1 « or apprehended; and if any ſo aſſeſſed ſhall refuſe to pay theit : 
1 faid taxation, then the juſtice or juſtices of the peace by whom b 
1 « the ſaid offenders ſhall be committed to priſon, or any juſtice of 4 
1 « peace near adjoining, ſhall and may give warrant, as aforeſaid, to 40 
1 ii & the conſtable, tithingman, or other officer, there to diſtrain the : 
| b | « goods of any ſo aſſeſſed which ſhall refuſe to pay the ſame, and 5 
1 4e to ſell the ſame, and that ſuch perſon or perſons fo authoriſe a 
| A „ ſhall have full power fo to diftrain, and by . 4 
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Gaol and Gaoler. — 
te four ſubſtantial inhabitants of the ſaid place, to ſell a ſufficient 
« quantity of the goods and chattels of the ſaid perſon ſo re- 
« fuſing, for the levying of the ſaid taxation; and if any over- 
« plus of the money come by the ſale thereof, the ſame to be de- 
« lvered to the owner,” | : 


(F) How maintained in Priſon. 


BY (a) ſome opinions, a gaoler is compellable to find his pri- (4) 2 
ſoner ſuſtenance; but as this is denied by (5) others, and as |? 3 
there are ſeveral ſtatutes which provide for the maintenance of where my 
priſoners, without ſuppoling the gaoler any way obliged to it, it 2 3 
ſeems this opinion is not maintainable. | = 32 
of debt by a gaoler againſt the priſoner for his victuals, the defendant ſhall not wage his law; for 
he cannot refuſe the priſoner, and ought not to ſuffer him to die for default of ſuſtenanee; otherwiſe 
it is for tabling a man at large. [ This privilege, that the defendant ſhall not wage his law, appears to 
be given to the gaoler, not becauſe he is compellable to maintain the priſoner, as Lord Coke ſup- 
poſeth, but merely as a reward or additional incitement to the exerciſe of humanity; and in that - 
ſenſe it ſeems to be explained by the court in 1 Ld. Rolle's Reports, 338., where it is ſaid, * that 
the defendant ſhall not in ſuch caſe wage his law, becauſe it is a work of charity; and therefore the 
gaoler has not the ſame remedy for proviſions thus ſupplied to the priſoner, as he has for the cuſtomary 
fees due to him, that of detaining him in priſon till payment. The editor is indebted for this remark 
to the caſe from Ely above referred to.] (6) As Plow. 68. a. 2 Roll. Abr. 32. 
By the 14 Elia. cap. 5. it is enacted, © That it ſhall and may 
de lawful for the juſtices of peace of every ſhire within 
« this realm, at their general quarter-ſefſions of the peace to be 
« holden within the ſame ſhires, or the moſt part of the ſaid juſ- 
« tices, being then preſent, to rate and tax every pariſh within 
* the ſaid ſhires, at ſuch reaſonable ſums of money, for and to- 
* wards the relief of priſoners, as they ſhall think convenient, | 
© by their diſcretions, fo that the ſaid taxation and rate doth not | 
a exceed above 6d. or 8d. by the week, out of every pariſh, and | 
x the churchwardens of every pariſh within this realm, for the 
x time being, ſhall every Sunday levy the fame, and once every 
© quarter of a year pay the high conſtables or head officers of 
«ry town, pariſh, hundred, riding, or wapentake within this 
y realm, all ſuch ſums of money as their pariſh ſhall be rated 
Y 2 taxed, for and towards the relief of the ſaid priſoners within 
%. err ſaid ſeveral pariſhes and that the ſaid high conſtables and 
. ead officers, and every of them, ſhall pay all ſuch ſums of 
money ſo to them paid by the ſaid churchwardens, at every 
general quarter-ſeſſions, to be holden within the ſaid ſeveral 
5 * to ſufficient perſons dwelling nigh the ſaid gaols, as 
i * c appointed by the ſaid juſtices in their ſaid open quarter- 
- 3 to be there ready to receive the ſaid money ſo col- 
N 2 aforeſaid 3 and that the collectors for the ſaid pri- 
Tos = all weekly diſtribute and pay all ſuch ſums of money 
« {aca KP every of them ſhall receive for the relief of the 
n . R as aforeſaid; upon pain, as well the ſaid church- 
. . of every pariſh, conſtables and head officers of every 
Lare Or Wapentake, as alſo the ſaid collectors appointed for 
collection and contribution of the ſaid priſoners ſo making 
Aa 2 “default 
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&« default as aforeſaid, to forfeit 5 J. the one moiety thereof ſhall 
be to the uſe of the queen's majeſty, her heirs and ſucceſſors, 
and the other moiety to the relief of the priſoners. 
Provided, That the juſtices of peace within any county of 
« this realm or Wales ſhall not intromit or enter into any city, 
* borough, place, or town corporate, for the execution of auy 
branch, articles, or ſentences of this act, for or concerning 
« any offence, matter, or cauſe growing or ariſing within the 
“ precincts, liberties, or juriſdictions of ſuch city, borough, 
ce place, or town corporate, but that it may and ſhall be lawful 
« to the juſtice and juſtices of the peace, mayor, bailiffs, and 
& other head oſſicers of thoſe cities, boroughs, places, and towns 
corporate, where there be juſtice or juſtices, to proceed to the 
« execution of this act within the precinct and compaſs of their 
<« liberties, in ſuch manner and form as the juſtices of peace in 
any county may or ought to do within the ſame county by vir- 
tue of this act; any matter or thing in this act expreſſed to the 
« contrary thereof notwithſtanding.” 
And by the 19 Car. 2. cap. 4. it is enaCted, © That the juſtices 
c of peace of the reſpective counties, at any their general ſeſ- 
« fions, or the major part of them then there afſembled, if they 
« ſhall find it needful ſo to do, may provide a ftock of ſuch 
« materials as they find convenient for the ſetting poor priſoners 
* or! work, in ſuch manner and by ſuch ways, as other county 
charges by the laws and ſtatutes of the realm are and may be 
levied and raiſed, and to pay and provide fit perſons to overſee 
and ſet ſuch priſoners on work, and make ſuch orders for ac- 
counts of and concerning the premiſes, as ſhall by them be 
„thought needful, and for puniſhment of neglects and other 
abuſes, and for beſtowing the profit ariſing by the labour of 
„the priſoners ſo ſet on work for their relief, which ſhall be 
% qduly obſerved, and may alter, revoke, or amend ſuch their or- 
« ders from time to time; provided that no pariſh be rated above 
* 6d. by the week towards the premiſes, having reſpect to the 
« reſpective values of the ſeveral pariſhes.” 
The like By the 22 C23 Car. 2. cap. 20. { 10. it is enacted, © That 
__— e every under-ſheriff, gaoler, keeper of priſon or gaol, and every 
c. 22. p. 3. perſon or perſons whatſoever, to whoſe cuſtody any petſon of 
and 32 G. 2. ( perſons ſhall be delivered or committed by virtue of any unt 
er « or proceſs, or any pretence whatſoeyer, ſhall permit and ſuffer 
clauſe does * the ſaid perſon or perſons at his and their will and pleaſure to 
not exclude «© lend for and have any beer, ale, victuals, and other neceſſary 
of che quan- food, where and from whence they pleaſe, and alſo to have 
tity of liquor and uſe ſuch bedding, linen, and other things, as the ſaid Jn 
„ eee ſon or perſons ſhall think fit, without any purloming, detail 
LoriLcugh. ** ings or paying for the ſame, or any part thereof.” 
borough's Obſervations on Engliſs Priſons, 31. .f 
Like clauſe By the 2 Geo. 2. cap. 22. it is enacted, © That the lords uy 
Catz #23 © juſtices, lord chief baron, judges of aſſiſe, and juſtices ot 


. . * ol . * * ' ers 
F 12. and © peace, in their reſpeCtive juriſdictions, and all commiſone 
2 Geo. 2. 7 
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See fat. 
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_ Gaol and Gaoler. "97 
« for charitable uſes, do their beſt endeavours and diligence to 
« examine and difcover the ſeveral gifts, legacies, and bequeſts 
« beſtowed and given for the benefit and advantage of the poor 
« priſoners in the ſaid ſeveral gaols and priſons, and to ſend for 
« any deeds, wills, writings, and books of account whatſoever 
« and any perſon or perſons concerned therein, and to examine 
« them upon oath to make true diſcovery thereof, (which they 
« have full power and authority to do,) and to order and ſettle 
« the payment, recovery, and receipt of the ſame, when ſo diſ- 
« covered and aſcertained, in ſuch eaſy and expeditious manner 


* 


* 


„ and way, that the priſoners for the future may not be defraud- 


& ed, but receive the full benefit thereof accordin 

intent of the donors, and that liſts or tables of lach — * 
« gacies, and bequeſts, for the benefit of the priſoners in over 
« gaol or priſon reſpectively, fairly written, ſhall be likewiſe hung 
« up in ſuch gaols and priſons reſpectively, in ſome open room 
* or place, to which the priſoners may have reſort, as occaſion 
„ ſhall require, without fee, and ſhall be regiſtered by the clerks 


* of the peace of the reſpeCtive counties and places in manner 
6 aforeſaid.” ©; 


(G) Of the Offence of breaking Gaol, 


HE offence of ki a gaol or priſ oy 
T priſon by the common law : Ink. 58g. 
was no leſs than felony ; and this, —— the party were Sanni, 5 


committed in a criminal or civil caſe, or whether he were actually _ C. 31. 


in the walls of a priſon, or only in the ſtocks, or in the cuſtody of . ah 


e NE had lawfully arreſted him, or whether he were 
hy e king's priſon, or one belonging to a lord of franchiſe. | 
* ry = 5 the 1 E. 2. ft. 2. the ſeverity of the law is relaxed, 2 Inft. 589. 
3 W 6h of priſon is (a) only felony, as herein declared, () Batof- 

Priſcnaxiis frangentibus priſanam dominus rex vult & precipit, quod r ag 
l de. caters. a 1 Pit, quod chis kind, 
n F 2 priſonam fregerit, ſubeat vitæ vel membrorum which ae 
aac pro ft racine priſone tantum, niſi cauſa pro qua captus not felony 
impriſonatus fuerit tale judicium requirit |< de illa ſecundum |, 1 

, ndum legem 1 E. 2. ae 


& co 1 : ? : . 
fer 15 e terre fuiſſet convictus, licet temporibus preteritis aliter Rill puniſh 
* milſprifions by fine and impriſonment. Hale's P. C. 116. 2 Hawk. . 


In the : ; 3 
v5 r of this ſtatute the following opinions have 
1 OP _ whatſoever, wherein a perſon under a lawful 2 Inſt. 589. 
rer 8 capital offence is reſtrained from his liberty, Dyer, 99. 
e e ſtocks or ſtreet, or in the common gaol, or the An, 
© ot a conſtable or private perſon, or the priſon of the ordi- Gro: 1 
nary, is a priſon within the ſtatute. | 546 Hale's 


4 TH : P. C. 107. 
& at if the party who breaks from priſon was taken on a 2 int. 6 


pia on e 3 
A an indictment or appeal, it is not material, whether any Hale's P. C. 
me, as that of which he i -uſed : 109. 
| is accuſed, were in truth com- 
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Hale's P. C. 


2 Int. 590. 


Cromp. 
38. a, 


Hale's P. C. 
109. 

2 Inſt. 590. 
cont. 2 Leon. 


2 Inſt. cor. 
H. P. 0? 
109. 

2 Hawk. 
P. P. e 18. 
$8. 


2 Inſt, 589, 
590. Hale's 
P. C. 108. 
Staundf. 

P. C. 31. 


Plow. 136. 

2 Inſt. 590. 
Hale's P. C. 
108. 


Keilw. 8. a. 
Hale's P. C. 
108. 

2 Inft. 591; 
Plow. 258, 


But for this 
wide 2 

Hauk. P. C. 
C. 18. 8 14 
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mitted, or not, for there is an accuſation againſt him on re 
which makes the commitment lawful, be he ever ſo innocent. 

Alſo if an innocent perſon be committed by a lawful mittimuw 
on ſuch a ſuſpicion of felony, actually done by ſome other, as will 
juſtify his impriſonment, though he be neither indicted nor ap- 
pealed, he is within the ſtatute if he break the priſon, for that he 
was legally in cuſtody, and ought to have ſubmitted to it till he 
had been diſcharged by due courſe of law. — 3 1 

But if no felony at all were done, and the party be neither in- 
dicted or appealed, no mittimus for ſuch a ſuppoſed crime will 
make him guilty within the ſtatute by breaking the priſon, for that 
his impriſonment was unjuſtifiable. | 

Alſo, if a felony were done, yet if there were no juſt cauſe of 
ſuſpicion either to arreſt or commit the party, and the mittimus be 
not in ſuch form as the law requires, his breaking of the priſon 
cannot be felony, becauſe the lawfulneſs of the impriſonment, in 
ſuch caſe, depends wholly on the mittimus, which, if it be not 
according to law, the impriſonment will have nothing to ſup- 
port it. | | 5 8 

3. That there muſt be an actual breaking, for the words Fane 
fregit priſonam, which are neceſſary in every indictment for this 
offence, cannot be ſatisfied without ſome actual force or violence; 
and therefore if the prifoner, without the uſe of any violent means, 
go out of the priſon doors, which he finds open by the negligence 
or conſent of the gaoler, or if he eſcape through a breach made by 
others without his privity, he is guilty of a miſdemeſnour only, 
and not of felony. | | : 

Nor will the breaking of priſon, which is neceſſitated by an in- 
evitable accident, happening without any default of the priſoner, 
as where the priſon is fired by lightning, or otherwiſe, without 
his privity, and he breaks out to ſave his life, come within the 
ſtatute, Bf | 

Nor is it felony to break a priſon, unleſs the prifoner eſcape. 

4. That if the impriſonment be for an offence made capital by 
a ſubſequent ſtatute, the breach of priſon is as much within the act 
of 1 E. 2. ft. 2. as if the offence had always been felony ; but if the 
offence, for which a man is committed, were but a treſpaſs at the 
time when he breaks the priſon, and afterwards become felony by 
matter ſubſequent, as where one committed for having dangeroully. 
wounded a man, who afterwards dies, breaks the priſon before he 
dies, the fiction of law, which to many purpoſes makes the offence 
a felony ab initio, ſhall not be carried ſo far as to make the priſon- 
breach alſo a felony, which at the time when it was committed 
was but a miſdemeſnour. e 1985 | ; 

Alfo, it ſeems, the better opinion, that if the offence, for which 
the party was committed, be in truth but a treſpaſs, the calling it 
felony in the mittimus, will not make the breaking of the priſon 
amount to felony ; and that on the other ſide, if the offence Were in 
truth a capital one, the calling it a treſpaſs in the mttinus will not 
bring it within the ſtatute; for the cauſe of the impriſonment is * 
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the ſtatute regards, and that is the offence, which can neither be 
leſſened nor increaſed by a miſtake in the mittimus, * 


359 


* But wide 
Hawk. for 
the opinions 


| differ, and he leaves it in doubt. 
5. That the breach of priſon by a perſon attamted is within the 2 Hawk. 


ſtatute, though his crime doth not now require any judgment, 
becauſe it hath been given already, whereby he is out of the ſtrict 
letter of the ſtatute, but clearly ſtill within the meaning of the 


words. 


6. That the offence of breaking priſon 1s but felony, whatſoever 
the crime were for which the party was committed, unleſs his iu- 


tent were to favour the eſcape of others alſo who were committed 


for treaſon, for that will make him a principal in the treaſon. 

7. That he that breaks priſon may be proceeded againſt for 
ſuch crime before he be convicted of the crime for which he is 
committed, becauſe the breach of priſon is a diſtin& independent 
offence z but the ſheriff's return of a breach of priſon is not a ſuf- 
ficient ground to arraign a man without an indictment. 

8. That it is not ſufficient to indiCt a man generally for having 
{cloniouſly broken priſon; but the caſe muſt be ſet forth ſpecially, 
that it may appear that he was lawfully in priſon, and for a capital 
offence. | 

By the fat. 16 Geo. 2. c. 31. aſſiſting priſoners to eſcape from 
any gaol, although no eſcape be actually made, in caſe ſuch pri- 
ſoners then were attainted or convicted of treaſon or any felony, 


except petty larceny, or lawfully committed to, or detained in 


gaol for treaſon, or any felony except petty larceny, expreſſed in 
the warrant of commitment, or detainer, is made felony, and the 
perſons aſſiſting, Qc., are to be tranſported for ſeven years; and in 
cale ſuch priſoners then were convicted of, committed to, or de- 
tained in any gaol, for petty larceny, or other crime not being 
treaſon or felony, exprefled in the warrant of commitment, c. or 
then was in gaol upon proceſs for any debt, damages, c., 
amounting to 100/., the perſons aſſiſting, &'c., are adjudged guilty 
of a miſdemeſnour, for which they ſhall be liable to fine and im- 
priſonment. | 


By 5 2. of the ſame ſtatute, any perſon conveying any diſguiſe, 


inſtrument, or arms, to help an eſcape without the knowledge of 


the keeper, if the priſoner be attainted of treaſon or felony, or 
committed for treaſon or felony, being thereof convicted, is 
deemed guilty of felony, and ſhall be tranſported for ſeven years. 
Diſguiſe, inſtrument, &'. given to any one detained for any leſs 
crime, or for debt, damages, &c. amounting to 1001. the offender 


P. . Ce 18. 
Q 16, 


2 Hawk, 
P. C. c. 18. 


2 Hawk. 
P. . — 18. ; 


818 


Hale's P. e. 
109. 


2 Inſt. 591. 


being convicted, adjudged guilty of a miſdemeſnour for which he 


ſhall be fined and impriſoned. 


[The extenſive inquiries of the late Mr, Howard into the ſtate of 


priſons, have lately excited the attention of the legiſlature to this 
iubjeCt, and the reader will find a variety of important proviſions, 
too numerous to detail in a work of this kind, in fat. 19 Geo. 3. 
#154. 24 Geo. 3. e. 2. c. 545 $5: 31 Geo. 3. c. 46. 34 Geo. 3. c. 84.] 
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Gav elkind. 


(A) Of the Original, Coatinuance, and ſeveral 


Properties of this Cuſtom. 


(B) The particular Caſes which have been adjudged 
relating to this Cuſtom. | 


[Forthe (A) Of the Original, Continuance, and ſeveral 


etymology » 4 . 
of the word Properties of this Cuſtom. 
gavelkird, | 

d the ori- 5 = RS : | 
n 8 F the many opinions concerning the original of this cuſtom 
quity, and the moſt probable ſeems to be, that it was firſt introduced 


e any by the Roman clergy, and therefore propagated more extenſively 

tom, ſee the in Kent, becauſe there the chriſtian religion was firſt propagated. 

three firſt | 

chapters of Mr. Robinſon's Common Law of Kent; and ſee alſo Mr. Whitaker's Hiſt, of Mancheſter, 

vol. 1. Pp 360.] This tenure is reckoned by the beſt antiquaries to be the ſame with che Saxen 
3 


beckland, which was allodial and exempt from the feudal ſervices. Somner, 12. 35. 37s 
Seld. Jan. How this property came to eſcape, and to remain entire down to 
Crag 1 the people of Kent from their Saxon anceſtors, is not agreed among 


Taylors the ſeveral antiquaries; ſome of them tell us, that the ae wre 
Hiſtoryof came with boughs, and demanded their cuſtoms to be con rmed 
oy nes by the conqueror, or elfe reſolved to oppoſe his march: others e- 
Somner, 12. ject that ſtory as a monkiſh fable, and think the Kenti/hmer ſub- 
mitted, and that the cuſtom came with Oda, biſhop of Bayeux, from 
Normandy ; which hath leſs probability, conſidering the many ex- 

emptions of the Kentiſh lands from feudal flaveries. re, 
notwithſtanding the rejecting of this ſtory as to the oppoſition o 

the con queror with arms, it might thus far be true, that they came 

with their boughs to ſubmit themſelves to him on his firſt entry, 

and might petition ſor the eſtabliſſiment of their rights and 

cuſtoms; and the conqueror, who was a very politick princes 


might, to gain reputation with his new people, thew this inſtance 
of his clemency ; which ſeems the more probable, becauſe the 


monks, the hiſtorians of thoſe times, drop the ſtory, and we all 
know they have not been at all favourable to his character; an 


the romantick part of the ſtory might be invented by Shut, to a8. 
grandize his own monaſtery. : The 
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The frſt quality of this land was, that it was alienable, without Their grant 


any licence, according to the true nature of the Roman patrimomal 
property, and very different from the feudal ſervitude. 


were like 
wiſe patri- 
monial, in 


nature of the contracts in the Roman law, and without any feudal words or reſervation of tenure, 


Somner, 88. 


The next pony is, that theſe lands are not forfeitable for 
ſelony, but for treaſon they are; for the feudal forfeitures only 
held in lands where there were tenures, and not in the allodial 
property; and the allodial property was only forfeitable, according 
to the Reman civil law, for the crimen leſe majeſtatis ; and there- 
fore the clergy, that were judges with the earl, never allowed this 
land to be forteited but for the crime of high treaſon : but ſubſe- 
quent ſtatutes comprehend gavelkind, becauſe ſuch laws extend to 
the whole land of the kingdom, unleſs gavelkind were excepted ; 
but if a man be outlawed, or abjure the realm for felony, “ he ſhall 
forfeit his lands in gavelkind, and his wife her dower in them; and 
though the ſtrictneſs in which the cuſtom is to be taken, becauſe 
derogatory from the common law, is uſually given as a reaſon for 
this conſtruction, yet the true reaſon is, that outlawry and abjuring 
the realm are puniſhments introduced ſince the conqueſt, and con- 
ſequently ſince the eſtabliſhment of gavelkind in Kent, and there- 
fore like other new laws ſhall extend to that cuſtom. 


Where any tenant died, his heir within age, might and did 
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Lines 
Lamb. 614, 


commit the guardianſhip to the next relation in the court of 612+ 6 


juitice within whoſe juriſdiction the land was; but the lord was 
bound on all occaſions to call him to an account, and if he did not 
ice that the accounts were fair, the lord himſelf was bound to 
anſwer it. This province the chancellor hath taken from inferior 
courts fince the conqueſt, only in Kent, where theſe cuſtoms are 
continued; but the cuſtom is not uſed even in Kent to this day, 
becauſe the lords, in giving tutors, do it at their own peril in the 
_ and therefore every man thinks it dangerous to inter- 
meddle. ; 

The infant at fifteen was reckoned at full age to ſell for money: 
this they undoubtedly took from the civil law, which reckons 
fourteen the etas pubertatis ; for they reckoned, that though the 
infant had ended his years of guardianſhip at fourteen, yet he 
might not have completed his account with his guardian till the 
age of fifteen, and that was eſteemed to be the age when he was 
completely out of guardianſhip. | 

This guardian appointed by the lord is to have the ſame allow- 
ance, and no other, with the guardian in ſocage at common law, 
and is ſubject to the account of the heir for his receipts, and to the 
diſtreſs of the lord for the ſame cauſe. 


Lamb. 624. 


— 


Lamh. 


The liberty of ſelling was allowed at the age of fifteen for the Lamb. 625, 


convenience and neceſſity of commerce, which in theſe ſmall 
divided ſhares wa 


duke wares was abſolutely neceffary z yet it was. allowed under 
uch limitations and reſtrictions, that the infant could not be 
wronged or impoſed upon; the-efore an infant that ſells muſt have 


the 


And. 193. 


valuable conſideration, becauſe other wiſe it is a plain Ggn that 
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the infant was defrauded. If a woman ſold at the age of fifteen 


cauſq matri monii prælocuti, this was a good conveyance; for mar. 
riage was reckoned to be a good and ſufficient conſideration. 


Lamb. 628. It muſt paſs by feoffment, and the livery upon the feoffment 
ee muſt be made by the infant in perſon, becauſe an infant cannot ap- 
—_ of Point an attorney by the common law; and ſince the expreſs words 


livery was of the cultom do not derogate from the common law in that point, 
ever annex- an equitable conſtruction ſhall not be admitted to make it dero- 


— " gate, for all cuſtom are to be conſtrued ſtrictly. 


grants in the Saxon times, or whether it came in with the feudal grants, ſeems doubtful ; yet if the 
lands did formerly paſs by a grant, when the other way of conveyance was introduced, they always pat 
them by feoffment, as the moſt ſolemn manner ; for ſubſequent laws having made that ſolemn ceremon 
before the men of the country abſolutely neceſſary to convey land, the ceremony paſt without diſtinRion 
into the being of this cuſtom, and ſo it hath always, I ſuppoſe, continued ever ſince the Norman times; 
but it hath been doubted, whether a leafe and releaſe will not be a good ſale, as amounting to a feoff. 
ment. 9 Co. 76. Roll. Abr. 568. Lamb. 625. | TY 


This cuſtom, like all others that are derogatory from the com. 
mon law, is to be conſtrued ſtrictly ; becauſe as far as the parts 
cular cuſtom hath not derogated from the law, the general cuſtom 
of the whole kingdom ought to prevail; and we are not to pre- 
ſume that the particular cuſtom goes farther than by notorious 
facts may appear; therefore in this caſe, if an infant in gavelkind 
be diſſeiſed, and releaſe to his diſſeiſor, or releaſe to a diſcontinue, 
it is not within the cuſtom, and therefore void; fo if he make a 
feoffment with warranty, the warranty is not comprehended with- 
in the cuſtom, and ſo void ; for the cuſtom reaches no farther than 
a Conveyance by a naked feoffment. | „ 
Bendl. 33. It muſt be lands in poſſeſſion, and not in reverſion or remainder, 
* 8b. 62, becauſe the true value of a reverſion or remainder cannot be 

27 known or computed, and therefore the greater need of more tha 
ordinary diſcretion in ſuch a caſe, which is not found in infants; 
beſides, a reverſion or remainder could not be immemorial; and 
therefore the cuſtom could not be thereunto appendant, becauſe 
the immorial cuſtoms only were confirmed by the conqueror; ſo 
that fince the Norman conqueſt ſuch a ſale cannot be adjudged 
legal. | | N 

Bendl. 33. fle muſt be land coming by deſcent, and not by purchaſe, becauſe 
1 8 hes the infant's purchaſe could not be a ſubje-matter for the cuſtom; 
for the conqueror muſt, as is ſaid, be preſumed to confirm nothing 
but a privilege that is immemorial; therefore it muſt be governed 

by the general laws of the kingdom. ow 
Roll. Abr. An infant in gavelkind ſhall have his age, and all other privileges 
144. of the infant at common law, becauſe though he hath the privilege 
of alienation at fifteen, yet that doth not take from him any pr 

vilege he had before at the common law. | 
As to the geld, or allodial rent, that was reſerved upon the lands, 
the lord might diſtrain, having the ſame privilege for his rent 3 
when the tenant held it in modum beneficu ; for though the lord 
parted with the lands, yet the rent ſtill remained to be the lords 
as it was before, and therefore he had the ſame remedy for it, à 


Roll . Abr. 
568. 


Lamb. 612. 


all other perſons had for rents reſerved out of feudal 7 
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but if the land lay fallow, and did not afford the lord his rent, the 
lord after ſuch ceſſing of his tenant ought, by award of his three 
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weeks court, to ſeek whether there were diſtreſs to anſwer his 


rent, and this award of the court ought to be executed in the 
preſence of good witneſſes; and the ſame ought to be renewed for 


three courts, till the fourth court, and in the fourth court it ſhall 


be awarded, that the lord ſhall take the tenements into his hands 


as a diitreſs or pledge for the rents and ſervices, and ſhall detain 
them for a year and a day without manuring them; within which 
time, if the tenant come and make agreement with the lord for 
his arrears, he ſhall take the lands into his hands again; but if he 
come not within that ſpace, the lord ought openly to declare all 
his proceedings to the county-court, which being done likewiſe 
at his own court next following, the land ſhall be finally awarded 
to him. - | | 

We come now to the deſcent to all the children, which runs 
through all the lands in Kent, and it is probable that all bocklands 
in England were thus partible, though it further happened, that all 
the lands in Kent were all allodial without villain, and for the moſt 
part without copyhold z for it is a ſufficient plea in villenage to 
ſay, that the detendant's father was born in Kent, though not to 
ſay, that the party himſelf was born there ; becauſe for the father to 
be born there is a ſuppoſition that the defendant could by no means 
be a villain, that being a country totally free: it is probable that 
this happened, becauſe they made all their flaves allodial proprie- 
tors, Kent being, by reaſon of the cingue ports, a trading country; 
and they were better pleaſed with the rent, than if they had their 
work in ſpecie z and this country being. untouched by the con- 


queror, there could be no villains. 


As to the deſcent, that was, it ſeems, introduced by the notions 
of the clergy from the Roman law, where all the land was equally 
divided among the children and next relations, ſo are the laws of 
the confeſſor, * | 

But there is a great difference between the deſcent of gavelkind 
land and the words of purchaſe of the ſame land; for if a remainder 
be limited to the right heir of J. S., the heir at common law ſhall 
take it, and not the heirs in gavelkind ; the reaſon is, becauſe this 
remainder being newly created could not be reckoned to be within 
the old cuſtom ; for the confirmation of the conqueror was only 
of the old privileges, by which the land had been enjoyed, and not 
to make expoſition of any grant afterwards ariſing. 

But if a man has lands of the cuſtom of borough-engliſh, and 
lkewiſe lands at common law; and having two ſons, deviſes the 
latter to his heir according to the cuſtom of borough-engliſh, the 


youngeſt ſon ſhall take, and the deviſe ſhall not be defeated be- 


cauſe he is not heir at common law, his elder brother being alive 
_ that was probably the reaſon of his making the deviſe, as the 
itter would have deſcended to him, had his brother been dead. 
i if a man having gavelkind lands, deviſes other lands to his 
eus in gavelkind, all his ſons ſhall take as ſufficiently deſcribed 
J this deviſe, though not heirs by the common law. 1 


Lamb. 628. 
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Co. Lit. And if a man ſeiſed in fee of lands in gavelkind make a gift in 
2 d. 1. 4, fail, or leaſe for life to J. S., remainder to his own right heirs, it 
3 ſeems, all his ſons ſhall take by the name of heits, for the re. 
mainder limited to the right heirs of the donor is only a reverſion, 
he bearing in himſelf during his life (in judgment of law) all his 
heirs, and, therefore, the heir ſhall have it by deſcent. 
26 H. 8. 4. 80, if a man ſeiſed of lands in gavelkind, make a feoffment to 
Cup . the uſe of himſelf and his wife in tail, remainder to his own right 
Lamb. 548. heirs, this remainder ſhall go to the heirs by the cuſtom. For it 


Rob. Gav. is the old uſe, and the heirs take by deſcent, their anceſtor having | 


119. See 


Mr. Har. à precedent eſtate of freehold, and not by purchaſe.] 
grave's learned notes, Co. Lit. 10. a. n. 3. 27. b. 


24 H. 8. 9. And as to lands deſcending, the cuſtom is the law of the place, 
__ + and cannot be altered but by act of parliament, for being the 
5 ancient Saxon law, and till continuing under the Normans, it can- 
not be altered but by the legiſlature; therefore if lands eſcheat to the 
5 crown, and be enjoyed in ſeveral deſcents, and be after granted 
out by the king in knights ſervice, yet they deſcend in gavelkind, 
for the law of the place cannot be controlled by the king's charter. 
Mod. 96, The gabel or rent iſſuing out of any gavelkind land ſhall enſue 
* the nature of the land; for the conqueror confirming the privileges 
jog, Bro. relating to the land, doth confirm alſo the privileges relating to 
tit. Cum, the tribute or rent, which is but the profits of it. Hence, ſince 
58. cont. the rent deſcends in the ſame manner the land did, it follows that 
| all rents iſſuing out of ſuch lands ſhall deſcend in gavelkind, nor 
is there any difference that can be well conceived between a rent- 
ſervice and a rent-charge in this caſe ; and it has been adjudged 
accordingly, that a rent-charge, granted out of gavelkind land, 
ſhall deſcend according to the rules of deſcent in that cuſtom, 
becauſe it is part of the profits of the land, and iſſues out of the 
land, and ſo ſhall ſubmit to thoſe rules which govern the land out 
of which it ſprings. | 
Lamb. 608. For a condition broken, the heir at law ſhall enter, becauſe the 
wy . condition is a thing of new creation, and altogether collateral to 
Infra, tit. the land, _ not in any manner like the rent, which Is part of 
Heir and the profits of the land itſelf z but when the eldeſt ſon hath entered 
1 for the condition broken, the younger children ſhall enjoy the 
Fs land with him; and the reaſon is, becauſe the eldeſt ſon is in of 
the old eſtate, which is ſtill under the control and direction of the 
_ cuſtom. 

Moor, 113. [But we muſt diſtinguiſh between a condition in groſs, and 2 
* 1 2. condition incident to a reverſion; for of the latter the ſpecial heir 
* dall take advantage, though not of the former. A man made 
leaſe of land, parcel borough-engliſh, and parcel at common law, 
by indenture for twenty-one years. Provided that if the ** 
his heirs or aſſigns, ſhould give a year's warning to the leflec, t 1 

he, his heirs or aſſigns, would dwell there, then the leaſe ſhou 

be avoided : the leflor died leaving two ſons; the eldeſt afhy 0 
over his part to the youngeſt; and the queſtion was, whether me 
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K ther the condition was not g0n9 by the ſeverance of the reverſion 
X on the death of the father! Manwoed and Monſon, Juſtices, were 
4 of opinion, that he might give warning, and that the law which 
ſevered the reverſion, has ſevered the condition alſo; and ſo for 
; one part, as heir in borough-engliſh, and for the other, as aſſignee 

| of the elder brother, (by ſtat. 32 H. 8. c. 34.) he ſhall take ad- 
0 yantage of the condition. But if a man makes a feoffment in fee 
t ol borough-engliſh lands on condition, and dies, having iſſue two 
it ſons, the eldeſt only ſhall take advantage of the condition, for it 
g zs a condition in groſs z*but in this caſe there was a reverſion in the 

leſſor. | | 


If a leaſe for years be made of two acres, one of the nature of Co.Lit.21 
borough-engliſh, the other at common law, on condition, and the Mr: Robin. 


o * ® / , 'f bſ 
ce WH (lor die, leaving iſſue two ſons, each of them ſhall enter for the that t ic 
e condition broken; for by act of law, a condition may be appor- difficult to 

tioned | reconcile 

i 0 | this paſſage 
10 wich another in the ſame book; vis. That if a man ſeiſed of lands ex parte matris, makes a gift in tail 
d or leaſe for life, the heir of the part of the mother ſhall have the reverſion ; and the rent alſo, as incident 
5 thereunto, ſhall paſs with it; but the heir of the part of the mother ſhall not take advantage of a con- 
d, dition annexed to the ſame, becauſe it is not incident to the reverſion, nor can paſs therewith. Cos 
T7, Lit. 12. b. But as this is not warranted by the caſe cited as an authority for it by Lord Coke, Mr. 
M Robinſon adheres to the other opinion as more agreeable to common reaſon, Robinſ. Gay. 121.}] 
es Manwood, in Dy. 316. 6. puts this caſe : A man ſeiſed in fee of Rob. Gay. 
to { land in gavelkind, has iſſue two ſons, and by his laſt will deviſes 121. 
CC 


the land to his eldeſt fon, on condition that he pay to the wife of 
the deviſor 100 J. at a certain day; and he fails of payment; 


or whether the younger may enter on a moiety on his brother, by a 

at- limitation implied in the eſtate ? 2. But this doubt is, as Lord 

ed Cate obſerves, well reſolved by the following determination: A Wellocke v. 
id, copyholder in fee of land deſcendible in borough-engliſh, having Hammond, 
m, three ſons and a daughter, after a ſurrender to the uſe of his will, Fr. "4 
he deviſes the land to his eldeſt ſon, paying to his daughter and each 2 Leon. 114. 
ut of his other ſons 40 f. within two years after his death: the eldeſt 

ſon is admitted, and does not pay the money; the youngeſt ſon 

the enters on the land, and his entry was holden lawful : for though 

to the word paying in caſe of a will may make a condition, yet here 

of the law conſtrues it a limitation, of which the youngeſt fon in 

red borough-engliſh may take advantage; and it is the ſame as if he 

the had deviſed the land to his eldeſt fon till he made default in pay- 

| of ment: for if it ſhould have been a condition, then it would have ; 
the deſcended to the eldeſt, and it would, conſequently, have been | 
"i at 0 pleaſure whether his brothers or ſiſter ſhould be paid or 

not, | 

heir But if a man, having three ſons, deviſe gavelkind lands to his Rob. Gar, 
Ie a {cond ſon, paying, or upon condition to pay to each of his other 122. 
R ſons 100 J. and the deviſee fail of payment, Mr. Robinſon thinks, 

that the youngeſt ſon cannot take advantage of this by enterin 
t N into a third part, but in order to defeat the deviſe, the eldeſt ſon 
a ought firſt to enter upon the whole, agreeably to the determina- 
* non in the caſe of Curtis v. Wookverflone, Cro. Fa. 56. where a man 


having three ſons and ſeveral daughters, deviſed lands deſcendible 
. | | in 


366 


it. § 210. 


Co. Eit. 


140. a. 
Lamb. 608. 


Hob. 31. 


Co. Lit. 


376. a. b. 


* 


Co. Lit. 
376. b. 


Co. Lit. 


376. b. 


— 


N * J a> 
7 . 


— 


Gavelkind! 


* 


In borougli-engliſn to his ſecond ſon in fee, on condition t6 pa 


20 J. to each of his daughters at their age of 21; and the deviſee 
not paying the money at the time, the youngeſt ſon entered in 
his own name; ſuch entry was holden ill; for this ſhall not be 
taken as a limitation, but as a condition, it differing from the rea- 
ſon of the caſe of Wellothe v. Hammond, where had it been con- 
ſtrued a condition, it had been void and to no purpoſe; but it 
ſnall be expounded according to the common law, where it is not 
neceſſary to give it a contrary expoſition.] ; 

Touching the manner of deſcent,” it is firſt to male children; 
then to the female, then to collateral relations; and the deſcent 
had, after the manner of the civil law, regard to the Sz:rpes; and 
therefore, if the eldeſt ſon had iſſue a daughter, ſhe ſhould inherit 
her father's ſhare with the younger ſons. 


As to warranty, and its manner of affecting heirs in gavelkind, 


the law ſtands thus; if a man enfeoffs another of lands with 


warranty, and dies, leaving iſſue ſeveral ſons, and lands in gavel- 
kind to deſcend to them, the warranty ſhall deſcend only on the 
eldeſt ſon, as heir at common law; for warranty being a cove- 
nant diftinf from and collateral to lands, it could not come under 
the character and denomination of privileges belonging to lands 
which the Conqueror confirmed, and therefore muſt be governed 
by the rules of the common law, which will carry it to the heirs at 
common law ; however, in this caſe, if the feoffee is empleaded; 
he may vouch all the heirs in gavelkind, that he may have the full 
benefit of his warranty; and that their lands being ſubject to the 
warranty, they may be called in to the defence, that they may not 
loſe their lands without being concerned in the defence againſt 
the oppoſite title; but in this caſe the feoffee may, if he pleaſes, 
vouch only the heir at common law, as the perſon on whom the 
warranty deſcends ; ſo that it is left to his choice, either to vouch 
all the heirs by the cuſtom, that he may recover in value from 
them all, or only vouch the heir at common law. NES 

But the great queſtion is, in caſe all the heirs are vonched, and 
the heir at common law happens to have nothing at the time 0 
the voucher, ſo that the recovery in value lies upon the younger 
brothers; who in ſuch caſe ſhall deraign the warranty paramount, 
and recover the recompence in value? Some have been of opt- 
nion, that as they are vouched together, they ſhall all vouch over; 


and that the recompence in value ſhall enure according to the 
| Joſs. 


Others have holden, that it is againſt the maxim in law, that 
they who are not heirs to the warranty ſhould join in voucher, or 
take benefit of a warranty which did not deſeend to them ; and 


therefore the heir at common law only, on whom the warranty 


deſcended, ſhall deraign it, and recover in value: but this is de- 
nied to be law on the other fide; for by the rule of law, the 
vouchee ſhall never ſue to have execution in value till execution 15 
ſued againſt him, and therefore he canot have execution in Va- 


fre- 


lue: they urge farther, it would be contrary to the rules 0 _ 
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SGavelkind. 367 
ton and equity, that the heir at common law ſhould have all [(-) And 7 
the benefit, while the ſpecial heirs ſuſtain all' the loſs; and to Gals 
ſtrengthen this opinion, my Lord Coke adds (a), that the reaſon Sims, Lord 
given in the books, why the ſpecial heirs ſhould not be youched Coke fits 
only, is, becauſe if they only were vouched, they would loſe the tr Os 


5 heir at com- 
benefit of the warranty paramount; and therefore the heir at mon law be 


common law, ſhall be called upon with the reſt, that they may vouched for 


j | 15 warranty, 
all deraign the warranty paramount; but . | aps... 


the heirs in gavelkind, becauſe of the poſſeſſion, they all ſhall vouch over, and what is recovered in value 
ſhall go only to the heirs in gavelkind. So, if two be vouched where one has nothing, and they youch 
over, the recovery in value goes only to him who had the intereſt. Cro, Ja. 218. And of the ſame 


opinion, both as to heirs in gavelkind and borough-engliſh, was Holt, C. J. in the caſe of Page v. 
Hayward, Rob. Gay. I3I.] & 


The eldeſt ſon only is rebutted by the warranty; for a war- Lamb. 608, 
ranty being a covenant diſtinct from lands, the confirmation of = Lie 
the conqueror, which related only to lands, and the privileges, Cro. Elis. 
belonging to lands, could not extend to it; fo that in its deſcent 431. 


it muſt be directed by the rules of the common law, and fo go to own 112. 


J. . 
the eldeſt ſon and bind him. | But ©, for 


| in the laſt of theſe books there is a caſe to this effect: A formedon in deſcender was brought by three ſong 


of lands in gavelkind, and the warranty of their anceſtor was, pleaded againſt them in bar; upon which 


| they were at iſſue, if aſſets by deſcent ; and it was found by ſpecial verdict, that the father of the de- 


mandants was ſeiſed in fee of lands in gavelkind, and deviſed them to the demandants, and to their heirs, 
equally to be divided among them; and the court was of opinion, that they were in as purchaſers by the 


tevile, and conſequently that the lands were not aſſets; fo that in this caſe the rebutter of all the ſons, 
2nd not of the heir at law, was admitted. 


Three men levied a fine with a warranty for the heirs of them 24 E. 3. 66. 
all: the court doubted whether they ſhould receive it, for that the Pin * 
warranty ſhould be for the heirs of one in certain; but becauſe 1 


| Bro. Fines, 
the land was gavelkind, and the conuſors heirs by the cuſtom, the 65- 


court received it.) : 

By the cuſtom of gavelkind, a huſband, after the deceaſe of his Lamb. 615. 
wite, is to have a moiety of ſuch gavelkind land whereof his wife 2 HIS 
had an eſtate of inheritance, whether he had iſſue by her or not, Nb. 8 
which he is to hold without committing waſte, and the like, as in 135., Kc. 
tenancy by the curteſy, as long as he continues unmarried. 

Likewiſe the wife, by the ſame cuſtom, is to have, after the Cro. Elis. 
death of her huſband, a moiety of his inheritance in gavelkind, Lank. oath 
to hold as long as ſhe continues unmarried and chaſte, the pre- Leo. 133. 
lumption (a) of her chaſtity to continue till ſhe can be proved to Roll. Abr. 


, . . 3 8. i 

ave been delivered of a child got during her widowhood. bes) But 

authorities are not wanting to ſhew that this preſumption fails merely upon evidence of the commiſſion 

n the a& of fornication itſelf, though the detection of it be not made in this publick manner. Rob. 
Y. 165. and the authorities there produced. ] 


A woman cannot waive this dower, and claim her dower at Savil, 91. 
common law; for where gavelkind is the lex loci, it muſt govern Leon. "= | 


ue property of the place; and all controverſies concerning lands, 
Where ſuch law obta 


to the cuſtom 
and its cuſto 


ins, muſt be determined with a ſtrict regard 
s which are annexed to ſuch law; for if ſuch law 
ms are not. made the rules to decide the differences 


by, 


{11.73 i 
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368 | _ Gavelkiny, * g 
by, chat ariſe within the preeinct where they obtain, they ate wt 

the law there. | Lat ER 

Lamb. 613, Lambard is of opinion, that a legal ſeiſin of lands in gayelking 
G1 3 PRs in a huſband will not entitle a wife to dower, as it will of an in. 
[() ra heritance at common law, but that an actual ſeiſin is required; 
in the books and he founds his opinion on the words of the Kentiſb cuſtom, 
to wart?t which he hath placed in the latter end of his book (a); the words 


this opinion 

of * are theſe, that a woman ſhall be endowed des tenements dont fin 
Lendarty baron moruſt ſeiſe & veſiu; which word vu, in his opinion, muſt 
and it is 


mean an actual ſeiſin; and conſequently, fince cuſtoms derogz. 
obſervable, | K | 8708 

that the tory from the common law muſt receive a ſevere conſtruQion, 
word _ wife will not be received to claim her dower in gavelkind without 
es fuch ſeiſin of the huſband, 


the book referred to, vis. the Cuftuma!, printed by Tottel ; nor-in a manuſcript copy of that co 
fairly written on vellum, amongſt a collection of the old ſtatutes in Lincoln's-Inn Library. But wen 
Mr. Lambard's the right reading, it might, as Mr. Robinſon obſerves, bear ſome doubt whether he bu 
not put too ſtrong an interpretation on this word; for an eſtate vefted, by no means imports that the 
tenant has a ſeifin in deed, but only that the eftate is not in abeyance or contingency ; and undoubtedy 
the eſtate vgs in the heir at law immediately on the death of his anceſtor, which is before entry called 4 
ſeiſin in law. But let the proper ſenſe of this ſingle word be what it will, it can ſcarcely be ſufficient t 
add ſo unreaſon2ble a qualification to the cuſtom, as that the laches of the huſband in gaining an aQul 
ſeiſin by entry, {hall prejudice the wife, without a ſtrong uſage accordingly. Rob. Gay. 171, 24 
ro. Eliz. All gavelkind land is deviſeable, for the allodial property doth 
follow the rules of the civil law, which permits any perſon to 
Rob. Gav. G 4 ; 25 1 
234.] But make his will, and to diſpoſe of his eſtate; and this notion the 
by "2 oe clergy ſeem to have brought over into all thoſe allodial poſſeſtons 
htc la. and the cuſtom hath continued ever ſince. 


ute of frauds, 29 Car. 2. c. 3. { 5. the deviſe of theſe, as of other lands, muſt be in writing. 


All the children ſhall join in a writ of attaint, and in 4 wit 
of error touching the gavelkind lands; for ſince they hare 2 
Joint title, they are to join in all actions for the recovery of ther 
Tights, 6 


(B) The particular Caſes which have been adjudged 
relating to this Cuſtom, 


Leon. 133. I dower brought by a huſband and wife, the defendant pleads 
pl. 82. that the land, of which dower is demanded, is of the naturt 
of gavelkind; and that the cuſtom is in land of ſuch nature it 
endow the wife of a moiety tenendum quamdiu non maritata remon 
ſerit, & non aliter ; upon which the demandants demurred, ard 
judgment was given againſt them, becauſe the cuſtom 1s wei 
pleaded againſt the dower in the affirmative, with the negate = 
nen aliter, and is confeſſed by the demurrer; and therefore ut 
feme cannot be endowed contrary to the cuſtom ſo exprels!} al 
lowed, | 
Co. Lit. If a man ſeiſed of lands in gavelkind give or deviſe thee to. 
. man and his eldeſt heirs, this does not alter the cuſtomary ” 5 
ritance, or hinder the deſcent, according to the rules in g 
kind, for that can be only done by act of parliament. F 


* 
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I lands in gavelkind deſcend to the king and his brother, the Plow. 205. 
king ſhall take one mojety, and his brother the other; but if the Co- Lit. 15. 
king dies, his moiety ſhall deſcend to his eldeit fon, and not ac- 
cording to the rules of deſcent in gavelkind; for the king was 
ſciſed of his moiety pure corone, therefore it ſhall attend the 
crown, and conſequently go to the eldeſt ſon. | 5 

A. ſeiſed of lands in gavelkind had iſſue three ſons, and deviſed Moor, 864. 
part to one, part to another, and other part to a third; and ap- 3 
pointed by his will, that“ if any of them died without iſſue, that 
the other ſhould be his heir; and it was adjudged, that each of 


C them had an eſtate-tail by implication, by that part of the will, 


that if any of them died -without iſſue, the other, &c. and hkewiſe 

that the word heir makes a fee-fimple in that part that deſcends 

to the ſurvivor, upon the death of che reſt without iſſue. | 
A man ſeiſed of land in gavelkind makes a feoffment to the uſe Bro. tit. 


of himſelf and his wife in tail, the remainder to his right heirs z %% (2); 


1 . . a But where 
the word /eips in the remainder is a word of limitation, and not Leg of 


of purchaſe z and therefore the remainder ſhall defcend according gavelkind 
to the cuſtom of gavelkind. | wo is ex- 
ry 


and to be carried into execution by a court of equity, that court will direct the conveyance-to be made 
according to the rules of the common law, and not according to the cuſtom, Roberts v. Dixon, 
1 At. 607. See Starkey v. Starkey, infre, tit. Uſes and Truſts (H), S. P! 


Lands in Kent were diſgavelled (by 31 H. 8. cap. 3. and a pri- Raym 59. 
vate act made 2 & 4 E. 6.) to all intents, conſtructions, and pur- 7% 77- 


poſes whatſoever z and that they ſhould deſcend as lands at com- 8 77. 


mon law, any cuſtom to the contrary notwithſtanding; and the Lev. 79. 
queſtion was, whether theſe lands loſt by theſe ſtatutes all their 3 . 
ther qualities or cuſtoms belonging to gavelkind, as well as their — 
8 Sing to g 
partibility ; and reſolved that they loſe only their partibility. 
For firſt, theſe acts were made at the petition of thoſe gentle- 
men whoſe lands were diſgavelled, to prevent the extinction of 
their families by the frequent diviſions of thoſe lands; therefore it 
is to be preſumed, that the legiſlature intended only to deſtroy 
partibility, as that part of the cuſtom which tended to the crum- 
bling of families; and not thoſe other beneficial. cuſtoms an- 
nexed to ſuch lands in Kent, ſuch as deviſing, forfciture for treas 
ſon only, &9'c. ; 65x | 
2. To expound this private act of the 2 & 3 E. 6. literally in 
the clauſe, {that they ſhould be as lands at common latu to all intents 
and purpoſes) would take away all manner of power of deviſing 
thoſe lands; for lands at common law were not deviſcable; and 
this act being ſubſequent to 32 H. 8. cap. 1. and 34 & 35 H. 8. 
600. 5. of wills, muſt repeal them, and conſequently prevent all 
future deviſes; but this reſtraint cannot be intended to be within 
the view of the petitioners, nor of the legiſlature that framed the 
xt upon the petition. | 
3- Though in the beginning of the clauſe the words 70 all in- Sid. 137. 
tents and purpoſes, & c. are large, yet they are reſtrained by the laſt Rum. 59. 
words of the clauſe, viz. that they ſhould deſcend as lands at 125 
common law, and conſequently the cuſtom of partibility is only 
Vol“. III. deſtroyed; 


370 


Raym. 76. 
1 Lev. 79. 
Sid. 138. 
Cro. Car. 
562. 
2 Sid. 153. 
Brown v. 
3 
amb. 0 


41. 


2 Ld. Raym. 
1292. 


\ 


co. Lit. 
175. b. 


Lit. S 265. 


2 L. d. Raym. 
1024. 

1 Salk. 245. 
1 P. Wms. 
63. 

6 Mod. 


120. 


deſtroyed; moreover it is very much to be doubted, whether the 
power of deviſing, and'the other qualities annexed to the partible 
lands in Ken, be eſſential to gavelkind; for the cuſtom of gavel- 
kind prevails in other countries beſides Kent; and yet it may be 
very much queſtioned, whether the gavelkind of Kent, and that in 
other countries, agree in any thing but the manner of deſcent; 
and if this doubt may be admitted, then thoſe extraordinary cul- 
toms in Kent cannot be extinguiſhed in a ſtatute, without particu» 
lar words for that purpoſe. | | | 

To illuſtrate this point farther, it will be neceſſary to take no- 
tice, that it is ſuſſicient for any one, who will entitle himſelf by 
the cuſtom of gavelkind, to plead that the land is in Kent, and of 
the nature of gavelkind, without pleading the cuſtom ſpecially; 
but if any one will plead the cuſtom of deviſing, or of having a 
moiety as tenant by the curteſy, or in dower, he muſt plead the 
cuſtom ſpecially, and not in that general manner he may plead 
gavelkind ; and the reaſon of this difference ſeems to be this, 
That gavelkind in Kert is the general law of the place, and no 
particular cuſtom ; and therefore when it is generally alleged, the 
court ſhall take notice of it as of a law that prevails in a conſider- 
able part of the kingdom; but as for the other cuſtoms, they are 
not an eſſential part of gavelkind, and ſo are not laid before a 
court upon a general pleading of gavelkind, but require a parti- 
cular manner of pleading them, as all other private cuſtoms do 
which are derogatory to the laws of the kingdom, that the judges 
may be appriſed of them, and where they obtain, and ſo give their 
deciſions with regard to them. - 

Heirs in gavelkind ſhall make partition as parceners, and a writ 
of partition lies between them as it does between parceners; and 
in the declaration upon ſuch writ the cuſtom muſt be mentioned; 
as to ſay, that the land is of the cuſtom of gavelkind ; but they 
need not preſcribe; for though the cuſtom, as different from the 
general law of the kingdom, muſt be taken notice of to the 
Judges; yet there is no neceſſity for preſcribing, becauſe it is 
ex loci. | | 

[If a man has three ſons, and purchaſes lands in gavelkind, and 
a younger ſon dies in the lifetime of the father, leaving iſſue a 
daughter, the daughter ſhall inherit the part of her father furt 
repreſentaticnis ; for the cuſtom having made all the ſons heirs, the 
law implies all the neceſſary incidents and conſequences in point 
of deſcent. And the repreſentative would in like manner be ad- 
mitted, though the lands were not purchaſed till after the death of 
her father.) | | | 
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Grants, | 


* 


HE word grant is regularly applied to things incorporeal, Co. Lit. 
ſuch as advowſons, rents, commons, reverſions, Sc. which 17%» 


1 ie 1 rs 5 2. a. 
are therefore ſaid to lie in grant, and not in (a) livery, becauſe they . 
cannot pals from one to another without (5) deed. import of 


. 5 3 the word 

« grant,“ and its operation in conveyances of eſtates in fee-ſimp'e, in gifts in tail, and in leaſes for lives 
and for years, is explained by Mr. Butler in his very learned note upon Co. Lit. 384. a,] (a) What 
things lie in grant, and not in preſcription, & vier verſa, vide Dav. 13. (6) That a rent granted 
by one coparcener to another, for equality of partition, is good without deed, becauſe they do not claim 


from each other, but as making one heir to their anceſtor. Co. Lit. 169. a. 


On this difference between things corporeal and incorporeal, it 
hath been holden, that there can be no diſcontinuance of things 
which lie in grant; and therefore if tenant in tail of a rent, ad- 
vowſon, common, or remainder, or reverſion expeFant on a free- 
hold, make a grant by deed or fine, or diſſeiſe the tenant of the 
land out of which the rent is iſſuing, whereof he is ſeiſed in tail, 
and make a feoffment with warranty, that theſe acts work no diſ- 
continuance of the entail, for nothing paſſes but during the life of 
tenant in tail, which is lawful. : | 

Alfo, of things which may be transferred without the notoriety 
of livery and ſeiſin, ſuch as rents, advowſons, Sc. which lie in 
grant, a man cannot by any diſpoſition or act in pars forfeit them; 
and therefore, if a man ſeiſed of a rent, advowſon, or common 
tor life, grants them by deed to another in fee, this is no for- 
tciture, for this can be no way prejudicial to him in reverſion, be- 
cauſe, ſhould the grantee claim an eſtate in fee, he can make no 
title without the original grant made to his grantor, by which it 
muſt appear what intereſt he had, and conſequently what eſtate 
he could convey ; and fo the grantee, notwithſtanding the grant 
n fee, can claim no larger eſtate than his grantor had power to 
make, and ſo he in-reverſion can receive no prejudice. 

So, there can be no occupant of things which lie in grant (c), 
and which cannot paſs without deed, as rents, &c, becauſe theſe 
things having no natural exiſtence, but conſiſting purely in the 
*greement, and depending on the inſtitution of the ſociety for 
their being, no man can enter to poſſeſs them ; beſides, as theſe 
things are framed, and have their exiſtence by the municipal laws 
of the nation; ſo thoſe laws have eſtabliſhed the ſolemnity of a 
deed to transfer them; from whence it. follows, that ſince no 
man can make himfelf a title to thoſe things without deed, who- 
der claims them, muſt ſhew he is a party to the deed before he 
can derive himſelf a title to the things contained in the deed. 


named in the grant of a rent 
My, 023, 664. G9 dh, 1 72+] 


Bb 2 


_Co.Lit. 324. 


b. 3 Co. 85, 
Leon. 111. 
& wide 

2 And. 110. 


Co. Lit, 
233. b. 
8 Co. 45+ 4. 


Co. Lie. 

41. b. 
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Pur autre vie, they ſhall take. Dy. 186. in marg. 1 Bulſtr. 133. 
But 


Grants. 


But for the better underſtanding of this head we ſhall conſider, 


(A) What Perſons may make good Grants : And 
herein, 


1. Of Grants by CN 

2. Of Grants by Eccleſiaſtical Perſons. 

3. Of Grants by Infants. 

4. Of Grants by Feme Coverts. 

5. Of Grants by Idiots and Perſons of inſane Memory. 
6. Of Grants by Perſons under Dureſs. 


(B) What Perſons may take by Grant. 


(C) ) What Name or Deſcription of the Grantor, or 
the Grantee, will make the Grant certain enough. 


(D) Of what Intereſt in the Grantor he may diſpoſe: 
And herein, 


1. Where by Reaſon of Maintenance a Thing cannot be 
granted or aſſigned over. 


2. Where the NS muſt have the abſolute Property, ſo 
that the Grant be not to the Prejudice of a third Perſon, 


3. Whether a bare Right or Poſlibility may be granted or 
aſſigned over. 


4. What Seiſin or Poſſeſſion in the Grantor will enable him 
to grant it over. 


5. Where the Grantor's Right, being joined with a Truſt 


or Confidence, is incapable of being granted or aſſigned 
Over. 


(E) What Ceremony is requiſite to the Perfedtion 
of a Grant: And herein of the Neceſſity of a Deed. 


(F) What Words are ſuſficient to create a good 
Grant. 


(G) Where a Thing ſhall be ſaid to paſs by Grant, 


or ſome other Conveyance. 


(H) Where Grants ſhall be ſaid to be good, or void, 
for Incertainty: And herein, 


1. What ſhall be a ſufficient Deſcription of the Thing grants 
ed, notwithſtanding any Miſrecital thereof. 


2. Where a Defect in the Deſcription may be aided by Re- 
lation to a ＋ certaiu. 
bang 3. Where 


F 1 


3. Where by an Election given to the Grantee, he may 8 
duce an uncertain Grant to a Certainty. 


(I) How Grants are to be expounded : And herein, 
1. How to be conſtrued where there appeats a Repugnan 

in the Words. $93. 8 

2. Where the Premiſes differ from the Habendum, and there- 


in how far the Habendum may enlarge or abridge the Grant 
in the Premiſes, 795: | 


3- How the Words of a Grant are to be conftrued as to the 
Things intended to be granted. 2 9 

4. Where a Thing ſhall be ſaid to paſs as appendant, appur- 
tenant, or incident. 397 | 

5. What Eſtate or Intereſt ſhall be ſaid to be granted. 


6. At what Time the Thing granted becomes veſted, and 
when the Grantee muſt take the ſame, 


— TR TU TIO ENPAPCee" 


(A) What Perſons may make good Grants : And 


herein, 


1. Of Grants by Corporations. 


OOrporations aggregate, although they be inviſible, and exiſt But for this 
only in ſuppoſition and intendment of law, yet are they ca- 2 whe 
pable of making grants and parting with their poſſeſſions. ä 

But a dean without the chapter, a mayor without his common- 21 E. 4. 12, 
alty, the maſter of a college or hoſpital without his fellows, can- 2 52 
not grant or make any contract that will bind the corporation. phy 9375 
2. Of Grants by Eccleſiaſtical Perſons. 


The grants of all perſons dead in law, as monks, friars, ca- Perk. & 3, 
nons profeſſed, and ſuch like religious perſons, were always 
holden void. | 

But it ſeems that by the common law, deans and chapters, Comp. In- 
malters and fellows of colleges, maſters and brethren of hoſpitals, umb. 43. 
and ſuch like corporations aggregate of many, might of them- 
ſelves alone, without the conſent or confirmation of any, have 
made long leaſes for lives or years, or gifts in tail, or eſtates in 
fee to others of their poſſeſſions, at their wills and pleaſure. | 

80, biſhops, deans, &c. ſeiſed in the right of their biſhopricks, Comp. In- 

caneries, Wc. ſo archdeacons, prebendaries, parſons, vicars, &'c. cumb. 473. 
with the conſent and confirmation of others, might grant their 
bolleſſions in the ſame manner as other aggregate W 

ut 
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374 Grants. 


Vide AY But now by the ſtatutes of 1 Elia. cap. 19. and 13 Flix. cap. 10. | 


fatures and all gifts, grants, feoffments, or other conveyance by biſhops 
cecxpan- maſters, and fellows of colleges, deans and chapters, te. are 
tionofthem, Maſters, and fellows of colleges, deans and chapters, Oc. are 
tit. Leaſes void, except leaſes for the term of twenty-one years or three 
= — lives, being made conformable to the rules preſcribed by theſe 
„„ EEE: 3 
Heiley, 57. If a perſon obtains a grant to build houſes on church or college 
| land, and this is confirmed (where confirmation is neceffary); 
this grant makes no alienation, but is only as a licence or cove- 
nant; for the ſoil remains in the grantor, and ſo by conſequence 
the houſes are alſo in him. NS = | 
Co. 7. Eccleſiaſtical perſons ſeiſed of advowſons in right of their 
edford's churches, are reſtrained from alienating the ſame, or granting the 
Caſe, if made dy . gy 3 K 
by a bithop, next or other avoidance thereof, to the prejudice of their ſueceſ- 


though con- ſors; for theſe are, parcels of the poſſeſſions and hereditaments of 


. the church, and not things whereof an annual rent or profit can 
| chapter, be reſerved. : 

are void. | 1 : 

Cro. Eliz. But though theſe grants are void againſt their ſucceſſors and the 


6. 440 King, yet the grant of a biſhop, in ſuch caſe, is good againſt him- 
Ander. 241, ſelf; ſo that he cannot avoid it during the time that he conti- 


nueth biſhop, the ſtatutes being made only for the benefit of the 
ſucceſſors and the king, that by the preceding poſſeſſors they 
might not be prejudiced in their reſpective rights; but not to re- 
ſtrain thoſe in poſſeſſion from doing any thing to bind themſelves 
during their own time. 8 5 | | 
4 Co, 60. The like law in caſe of grants made by deans and chapters, 
Cro. Jac. for they are void when the dean (being principal member of 
„ CHIP the corporation) dies, and bind both dean and chapter during 
of the next his life only. | | 
àvoidance ö ' 


by a chapter, not being made by the head of the corporation, is void immediately. 2. Mod. 50. 


20 Co. o. So, the grant of the next avoidance of an advowſon is only 


$b. 132: void againſt the ſucceſſor, but ſhall bind the bifhop himſelf, &c 
(a) 80, if SO, if an annuity be granted by a biſhop out of the poſſeſſion of 


a biſhop the biſhoprick, this is not void (a) againſt the biſhop that makes 
makes 2 the grant thereof. : 

teaſe for ns 
about twenty-one years, this ſhall bind the biſhop during his time. 2 Leon. 134.—— Or if a biſhop 
lets tithes for three lives, which is a void leaſe againſt the ſucceſſor, becauſe there is not any remedy for 
the rent; yet it is not void againſt the biſhop himſelf. Cro. Jac. 173. So, wherg a biſhop by 
deed enrolled granted to the queen, without the conſent of the dean and chapter; it was halden that this 
was not void againſt the biſhop, himſelf. Roll. Rep. 151. | 


Gou!2f, So, if an (5) archdeacon, dean, prebendary, Sc. make leaſes, 
Aalen * other grants of any of their ſole poſſeſſions, not warranted by 
(5) Bur ſtatute, they ſhall be bound by their own grants for the time. 


where there is a chapter that hath no dean, as the chapter of the collegiate church of Southwe!, 1 
leaſes made by them, contrary to the ſtatute of 13 El. Cc. 10. are void ab initio, for they mutt be 4 . 
ſo, or good for ever. Mod. 204. So, in all caſes where a corporation aggregate makes a leaſe uc 
warranted by the ſtatute of 13 Eliz, e. 10. ſuch leaſe is void ab initio againſt themſelves ; but wn 
corporation makes ſuch leaſe, it ſhall bind him that makes it, but ſhall be void againſt his ſuc 
Leon. 308. Hard, 326, | | 5 Ne 


Where 
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Where the maſter and fellows of a college by deed enrolled 11 Co. 67. 
made a leaſe not warranted by the ſtatute, and levied a fine, and 78 * 
fixe years paſſed without claim; in this caſe, though it was * 306. 
holden, that the leaſe was void againſt the ſucceeding maſter, yet 

it was good during the life of the maſter that was party to the 

leaſe, and made no claim, becauſe he is the head and principal 

part of the corporation. | | 


| 3. Of Grants by Infants. 


Infants in regard to their want of underſtanding are ſo far pro- Yide herd 


_ tected by the law, that (a) regularly all their grants are void in the » by | 
. {ume manner as their contracts are. 2 (a) Where 
2 an infant may diſpoſe of lands in gavelkind, wide tit. Gawelkind, ante. That an infant coparcener 

| ſhall be bound by partition, tit. Cæparceners. What acts he may do when executor, tit, Executor s 
f and Adminiſtrators. 


void, or only voidable; the firſt of which are all ſuch gifts, 9 

e grants, or deeds made by an infant, which do not take effect by 
delivery of his hand; as if an infant give a horſe, and do not 
deliver the horſe with his hand, and the donee take the horſe by 
force of the gift, the infant ſhall have an action of treſpaſs, for 
the grant was merely void. ; 

But if an infant enter into an obligation, make a feoffment, Perk, 5 12, 
levy a fine, or ſuffer a recovery, theſe are not merely void, but 73: 
only voidable by him. | 

If an infant being ſeiſed of a carve of land, grant a rent-charge Perk. Q 13. 
to be iſſuing out of the ſame carve by deed, and the grantee diſ- 
train, he ſhall puniſh him as a treſpaſſer, notwithſtanding that the 
infant delivered the deed with his own hand. 

If an infant grant a rent by fine, this grant is voidable by him- Perk. 68. 
ſelf during his nonage, by writ of error; but if he do not avoid 125 Ba 
a . : 8 . . þ . for this wide 
it during his nonage, it is good for ever; alſo if he die during his jeaq of 
nonage, his heir ſhall not avoid it. 2 Fines and Recoveries, ante. 


An infant being lord. of a copyhold manor may grant copyholds, Ney, 4r. 
for thoſe eſtates have their force and effect from the cuſtom of the 4 Co. 23» 
manor by which they have been demiſed, and are demiſable, time ans 
out ot mind, without any regard to the perſon of the grantor. 


4. Of Grants by Feme Coverts. 


A grant by a feme covert is void, for no act of hers can transfer Va. vt, 
that intereſt which the intermarriage has veſted in the huſband z #9» and 
and therefore (5) if a man be ſeiſed of land in right of his wife, FN 
and his wife grant a rent iſſuing out of the ſame land, without 5 6. ; 
the knowledge of the huſband ; this grant is'void ; and ſo it is not- 
withſtanding that the huſband had conuſance of it, if it be made 
OT without his affent, or with his aſſent, if it be made 


© name of the wife, and not in the name of the huſband ; 


* 


and notwithſtanding the huſband be abroad out of the country, at 
B b 4 the 


But herein the law diſtinguiſhes between ſuch grants as are Perk. 5 12 
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the time of ſuch grant made and delivered, ſo that it is not known 
whether he be alive or dead ; yet ſach grant is void if the huſband 


be living; inaſmuch as if the grantee, by force of ſuch grant, enter 
into the land and diftrain, the huſband, at his return, ſhall have, for 


his entry and diſtreſs, an action of treſpaſs. 


bi Perk. F8, So, if there be a difference betwixt the huſband and wife, by 
q reaſon whereof certain lands of the huſband are aſſigned unto the treat 
4 wife by the friends of the huſband, and by his aſſent, and the wife lawe 
5 grant a rent- charge to be iſſuing out of the ſame lands unto 3 A 
A ſtranger, the grant is void, > 3 be g 
| Perk. & 9. If a ſingle woman being ſeiſed of a carve of land, by deed grant out 1 
A a rent-charge thereout, and ſhe deliver the deed to a ſtranger as befor 
an eſcrol, upon condition, that if the grantee go to Rome and re- men 
. turn back again before the feaſt of Eaſter then next following, the! 
| that then he ſhall deliver the ſame eſcrol as her deed unto the band 
grantee; the woman marry, and before the feaſt of Eaſter, and If 
þ during the coverture, the grantee go to Rome, and return again, jet! 
3 and the ſtranger deliver the eſcrol unto him as the deed of the beca 
[ woman ; this grant is good, notwithſtanding that the huſband was prof 
„ ſeiſed of the land in the right of his wife, before that the grant trary 
bil took effect, for it ſhall have relation to the firſt delivery, at which 
'N time ſhe was a feme ſole. GK | A 
„ | Perk, F 10. But in this caſe the grantee ſhall not have any rent by force of in ſu 
the ſaid grant before the laſt delivery, when the ſame took effect the b 
i as a complete deed, | EIS | 12 
* Perk, F111 Alſo in ſuch caſe, if the woman had been married at the tim * 
1 of the delivery of the deed as an eſcrol, and her huſband died, | March, 
nt and the grantee, after his death, had performed the condition, the 
. grant had been void; for the delivery of the deed as an eſcrol, As 
1 being at a time when ſhe was a feme covert, no ſubſequent act of co 
i can make it good. and d 
| - : grant: 
5. Of Grants by Idiots and Perſons of inſane Memory. | 5 — 
For the learning on this head, ſee tit. Idiots and Lunaticts, office: 
infra. | again! 
| the gr 
| 6, Of Grants by Perſons under Dureſs, bers y 
2 Inſt. 483. The grants of perſons under dureſs are void, that is, if they 4 
Lade tit. were made under an apprehenſion of ſome bodily hurt, or if the | Pable 
Dareſee grantor were impriſoned without cauſe, and the grantee refuſed to ceſſes 
releaſe or diſcharge him, unleſs he made ſuch grant. 6 
4 Inſt. 483. But menacing to burn houſes, or ſpoil or carry away the 775 agran 
Perk § 18. goods, are not ſufficient to avoid the grant; for if he ſhould ſuffer reaſon 
wWhhat he is threatened with, he may ſue and recover damages in upon + 
proportion to the injury done him, If 
| Yardla; 
it ſhoy 


their e 


Grants, 


(B) What Perſons may take by Grant. | 


1 are few or no perſons excluded from being gran- 


tees, and therefore a man attainted of felony, murder, or 


lawed in a perfonal action, or a baſtard, may be grantees. | 
A feme covert may be a grantee, and therefore if a rent- charge 
be granted to a feme covert, and the deed be delivered to her with- 
out the privity or knowledge of her huſband, and the huſband die 
before any diſagreement made by him, and before any day of pay- 
ment, the grant is good, and ſhall not be avoided, by ſaying, that 


treaſon, may be a grantee z fo the king's villein, an alien, one out- 


377 


Perk. 8 4% 


Perk. & 4.Jo 


the huſband did not agree, Sc., but the diſagreement of the huſ- ; 

: band ought to be ſhewn, | 
1 If an Engliſhman goes into France, and there becomes a monk, 2 Roll. 

0 jet he is capable of taking by a grant made to him in England, eee e 
e becauſe ſuch profeſſion is not triable; and alſo for that all ſuch reſolved by 
$ profeſſions are taken away and declared unlawful, as being con- _ the 
F trary to our eſtabliſhed religion. Ferant Bd, A n 1 _—_ 

Although (a) aggregate corporations are inviſible and exiſt only Co. Lit. 9. 
f in ſuppoſition of law, yet are they capable of taking by grant, for 2 347 
2 the benefit of the members of the corporation. | | by te | 
| wardens may take goods for the benefit of the church. Rol. Abr. 393. March 66. But not 
16 ge 12 Fl. Jo 27. Kelw. 32. a. Co. Lit. 3. a. Salk. 167. pl. 79. ——Except in Lindon, where 
0 a x EY 8 are a corporation, and may purchaſe and demiſe lands, &c. Cro. Jac. 532. 
5 arch, 66. Lane, 21. 5 Mod. 395. See too tit. Chure bæuardens, ſupra. 

c | | 
ol, As where the mayor and commonalty of N., brought an action 43E. 3. 17. 
0 of covenant againſt the mayor, bailiffs, and commonalty of Derby, Sund. 344+ 

and declared, that the defendants* predeceſſors had by their deed — 
granted to the plaintiffs? predeceſſors, that all the commonalty of 
VN. ſhould be diſcharged of murage, pontage,.cuſtom, and toll, for 
all their merchandize, &'c. within the vill of Derby, and that the 
155 ollicers of Derby had taken toll and cuſtom of the burgeſſes of N. 
againſt the covenant; it was holden that the action lay, and that 
the grant to the corporation for the benefit of the particular mem- 
rs was good, | 
lay Z 3 or grant be made by deed to a mayor and com- Co. Lit, 
the beer or any other corporation aggregate of many perſons ca- 94 % 
110 Lale to purchaſe, they have a fee-fimple without the word /uc- 
(ſors, becauſe in judgment of law they never die. | ö 
Fs | > a ee be made to them during their lives; this is equal to ay 24 76. 
tr en ws 0 to them while they continue a body politick, which, by RI A 
$10 the perpetual ſucceſſion of its members, is in law looked 
upon to be for ever. ; 
grants to the mayor and burgeſſes of D., the moiety of a Leon. 30. 


| nary in the waſte of without deſcribing in what part 
their el be, or how it is bounded, the corporation cannot make 
election by attorney, but are firſt to reſolye on having the 
land, 
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land, and then they may make a ſpecial warrant of attorney, reciting 
the grant to them, and in which part of the waſte the grant ſhould 


take effect, and according to ſuch direction the attorney is to 
enter. | 


(C) What Name or Deſcription of the Grantor or 
_ Grantee will make the Grant certain enough. 


Perk, $36. THE names of perſons at this day are only ſounds for diſtinction- 
| ov | ſake, though it is probable they originally imported ſomething 
Hob. 32. more, as ſome natural qualities, features, or relations; but now 
there 1s no other uſe of them, but to mark out the families or in- 
dividuals we ſpeak of, and to diſtinguiſh them from all others; 
and therefore in grants, which are to receive the moſt benign in- 
terpretation, and moſt againſt the grantor, if there be ſufficient 
ſhewn to aſcertain the grantor and grantee, and to diſtinguiſh 
them from all others, the grant will be good. | 
Co. Lit. 3. Aud this we may obſerve in thoſe cafes, where there are ſuch 
A —_ ſufficient marks of diſtinction, that the grant would be good with. 
(a) But in Out any name at all, conſequently, a miſtake in the name of bap- 
pleading in tiſm or ſurname, is to be looked upon but as ſurpluſage, and wil 
1 not vitiate; as a (a) grant by or to George, Biſhop of Norwich, 
name ought Where his name is John, or to Henry, Earl of Pembroke, where his 
to be ſhewn, name is Robert, is good, for there cannot be more perſons of thoſe 


for the 
geath of Kanes. . 


the individual is a good plea in abatement, which often falls out, where the ſame office, dignity, or relz- 
tion, continue in another. Co. Lit. 3. | 


Perk. § 36. So, a grant of an annuity by an abbot, by the name of the 

Je foundation, without his name of baptiſm, is good, if there be not 
any more abbots in England of the fame name of foundation, 

46 E. 3. 22. b. If a grant be made to a man and his wife, without naming her 


13 by the name of baptiſm, yet ſhe ſhall take. 


2 H.4. 25. So, if a grant be made to T. and Elen his wife, where in truth 
. her name is Emlyns yet the grant is good, for being called the wiſe 
Co. Lit. 3. of T., reduces it to a ſufficient certainty. | 


2 Roll. If A. be created a herald, and in the patent he be called Chef, 
Abr. 44. a grant or obligation made to him by the name of Chefter is good, 
for this ſufficiently diſtinguiſhes him from all other men. 

Perk. &37- If there be father and ſon of the ſame name, and the father 

grant an annuity by his name, without any addition, it ſhall be 

intended the grant of the father; and if the ſon being of the ſam 

name with his father, grant an annuity without any addition; yet 

the grant is good, for he cannot deny his own deed. 

Co. Lit. 3. A (6) baſtard, who is known to be the ſon of ſuch a one, ma 

razr purchaſe, or be a grantee by ſuch reputed name; for all ſurnam® 
(5) So, a Were originally acquired by reputation. 


woman, who hath gotten the reputation of being the wife of ſuch a one, may be a grantee 1 
though in truth ſhe was never married to him. Hob: 32. 4 
| 5 5 


Grants, 


As where George Shelly conveyed lands to the uſe of himſelf, the 


remainder to George Shelly his fon, whereas in truth George was 
born of one B. in matrimony of one C., yet was reputed the ſon 
of George, and educated by him; though the boy was but fix years 
old, it was ruled he ſhould take the remainder, for having gotten 
by reputation the name of George Shelly, theſe words are a certain 
deſcription of the-perſon to take the remainder. 

But if a remainder be limited to the eldeſt z/ive of F. S., whether 
legitimate or illegitimate, and J. S. have iſſue a baſtard, he ſhall 
not take this remainder, for it is not veſted in J. S. as it was in 
the other caſe, but is in contingency, and the certain time 1s not 
defined when this contingency ſhall happen, for the baſtard, at his 
birth, does not acquire the reputation of being the iſſue of J. S. 
and ſince the baſtard, when firſt in being, cannot take by virtue of 
this limitation, he can never take it; for he cannot be underſtood 
to be the perſon deſigned and marked out by theſe words, if after 
his birth it depends on the uncertainty of popular reputation, 
whether he ſhould take the remainder, or not; and ſuch a deſig- 
nation of the perſon as contains no certainty in itſelf, or no rela- 
tion to any other certain matter that may reduce it to certainty, 1s 
a void limitation. | | 

But where a remainder is limited to the eldeſt /on of Fane S., 
whether legitimate or illegitimate, and ſhe hath iſſue a baſtard, he 
ſhall take this remainder, becauſe he acquires the denomination of 
her iſſue by being born of her body, and ſo it never was uncer- 
tan who was deſigned by this remainder, 


If a grant be made to a father and his ſon, he having but one 


fon, the grant is good for the apparent certainty of it; but if the 37+ 
father have ſeveral ſons, or if a grant be made to a man's couſin or 


friend, theſe are void for uncertaint 


It ſeems by the better opinion of the books, that a miſtake of 
the chriſtian name will vitiate the grant; as where the grant is 
without any chriſtian name at all, or where (a) a wrong name is 
made uſe of, as Edmund far Eduard; neither can the party be de- 
clared againſt by his right name, with an averment, that he made 
the deed by a wrong name, for that would be to ſet up an aver- 
ment contrary to the deed, and contrary to that ſanction allowed 
by law to every ſolemn contract; and therefore if he be emplead- 


ed by the name in the deed, he may plead that he is another perſon, 
and that it is not his deed*, 


75 in by the ſame deed grants an annuity by. the name of The. S., this is a good grant; 
Al be 


brought upon the whole deed. Perk. & 40. 
eme covert, | 


there is a ſu 
above, like 
ing to the rule, utile Fer inutile non vitiatur. Perk. & 40. 


cred, that he is a yeoman, grants an annuity, the grant is good. Perk. & 40. 

Vert, reciting b | 

or deprive her 
*$ 


of her privilege of coverture. Perk. F 41: 
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Co. Lit. Zo 


2 Roll. Abr. 
435 44+» 
Bioncell 
and Ed- 
wards, 

[ See Mr. 
Hargrave's 
note, upon 
theſe caſes 
in Co. Lit. 


3. be} 


Noy, 35s 


Cro. Jae. 


7 
Co. Copyh. 
95 


Vide 36 H. 
6. 26. 
Dyer, 279. 
Owen, 107. 
Co. Lit. 3 
Cro. Jac. 
558. 640. 
Perk. & 38. 
(a) But if 
J. S. re- 
citing by 
his deed, 
that his 
name is 
for the writ 


So, if A., reciting by her deed, that ſhe is a 
and in truth the is a feme ſole, grants an annuity, &c., it is a good grant; for whenever 
fficient expreſſion and ſignification of the party's intent, whatever is redundant and over and 
all other ſurpluſage, though miſtaken, cannot hurt and deſtroy the force of the grant, accord- 
So, if F. S., knight, reciting by his 
But if a feme ce- 
y her ded that ſhe is a ſingle woman, grants an annuity z this recital ſhall not bind her, 


6 *d qu. the law? Few grants are without valuable conſideration, and grants are to be conſtrued moſt 
zongly againſt the granters, for the benefit of the grantees ;z and it would be ſtrange if the grantor, by 


5 0Wn fraudulent miſtake, 
_ againſt by the name ſpecified in his 
de name a3 the other. And wide infra. 


ſhould avoid his grant. Nor do I ſee any reaſon why he ſhould not be de- 
Srant, and that grant be evidence that he is as well Known by 


But 


1 I 
1 
. 

bl 

1 

* | 
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3H.6. 25, But a miſtake in a ſurname does not vitiate the grant, becauſe 


2 nol; there is no repugnancy that a perſon ſhould have two different fur. 
146. | | PAD” DOE) j | 
names, fo that he may be empleaded by the name in the deed, ang 
his real name brought in by an alias, and then he cannot deny the 
name in the deed, becauſe he is eſtopped to ſay any thing con- 
trary to his own deed. | 
46 E. 3. Alſo, though a perſon cannot have two chriſtian names at one 
85 = and the ſame time, yet he may, according to the inſtitution of the 
3 Rol. church, receive one name at his baptiſm, and another at his con- 


Abr. 43. firmation, and a grant made to or by him, by the name of confi. 
557 pry mation, will be good; for though our religion allows no re- 
132. baptizing to make double names, yet it does not force men to abide 


by the names given them by their godfathers, when they come 
i themſelves to make profeſſion of their religion. 
2 Roll. Abr. So, if a man make a leaſe by a contrary name to that by which 


pe en he was baptiſed, yet the leaſe is good; for this does not take 


Pee. effect (a) altogether by the indenture, but partly by the demiſe; 
(a) So, of as if John by the name of Jane leaſe lands, admitting that theſe are 
which pat, diſtinct names, yet the leaſe is good. 
by livery, if the deed of feoffment be made by a contrary name of baptiſm of the feoffor or feoffee; yet 
35 the feoffment good if livery and ſeiſin be made, for it takes effect by the livery, and not by the dedd, 
Perk. & 42. ————So, if a man delivers a horfe by word, and by contrary name of baptiſm mikes a 
gift of him in writing; yet the gift is good by word, though not by the writing. Perk. § 42. 


Perk. &56. If a rent be granted to J. S. or J. D., the grant is void for () 
Us #/-5* uncertainty, for the deed is in the disjunctive; and though the 
two ſons, deed be delivered to J. S., yet this cannot make the grant good; 


and agrant- for the deed was void at firſt, and cunnot be made good by the 


is made to 

the firſt fon delivery. 5 : 
of F. S., without name; this is certain enough. Petk. § 54. Hob. 32.—— But if J. S. hath 
not any itlue, and a rent is granted unto him who ſhall be ths firſt iſſue of FJ. S., whether it be fon ct 
daughter ; this grant is void for uncertainty. Perk. § 54. 


< 


Perk. $52. If a rent, or any thing elſe that lies in grant, be granted to the 
* 3 right heirs of J. S., and J. S. be alive, this grant is void; for 
of L. and there is no perſon (c) capable of taking, as anſwering this 


his ſucceſ- deſcription. | 
fors, when ; 
there is no biſhop in being at the time, or to the dean and chapter of St. Paul's, or to the mayor nd 
commonalty of ſuch a place, when there is no dean or mayor living at the time of the grant, is wid 
Vaugh. 199. | 
But for this But if a rent, c. be granted to A. for life, remainder to the 
=p" right heirs of B., and B. be dead at the time the grant is to take 
and Rewe. ion. effect; this is a good grant. : 
It has been already obſerved, that the naming of the rig 
names of the grantor and prantee is for no other purpoſe but b 
aſcertain the parties and diſtinguiſh them from others ; and that 
if there be a ſufficient verification to this purpoſe, the grant will 
receive the moſt favourable interpretation: and it ſeems the ſame 
indulgence will be allowed of in the miſtake of additions, which 
2 Inſt. 666. are by law made part of the name. By additions we mean names 
-o ny. of dignity, which are marks of diſtinction, impoſed by publick auth0- 
e 398, rity, and always make up the very name of the perſon to 765 
| 4 


poſſi 
title 
and 8 
Comm 


figs 


Grants. 


they are given; and theſe are of two ſorts ; 1/, Such as exclude 
the ſurname, ſo that the perſons may not ſeem to be of any com- 
mon family; and ſuch are the names of earls, dukes, Cc. 2dly, 
Such marks of diſtinction as are alſo impoſed by the king, and 


knight and baronet. . 

As to thoſe names of dignity which exclude the ſurname, we 
have already obſerved, that in grants a miſtake in the chriſtian 
name will not vitiate the grant, becauſe there cannot regularly be 
more than one perſon of that name. | | 

So, a grant to a duke's eldeſt. fon, by the name of a marguis, 
or to the eldeſt ſon of a marquis, by the name of an earl, c. is 
good, becauſe of the common curteſy of England, and their places 
in heraldry. | | 

So, where a conveyance was made of a reverſion to Ralph Evers, 
knight, lord Evers, and he brought an aCtion of covenant, to which 
the defendant pleaded, that at the time of the grant he was not 
cognitus & reputatus per nomen mil., it was holden to be no good plea z 
for the perſon is ſuthciently expreſſed by Lord Evers,and the addition 
of knight, though falſe, doth not take away the deſcription af the 
true perſon. 

But it was adjudged in C. B. and affirmed by three judges in 
B. R, where the party ſet forth his title to an advowſon by virtue 
of letters patent granted to A. tunc armigero & poſtea militi ; and 
upon cyer of the letters patent it appeared, that the grant was made 
to A., knight, that it could not be intended the fame perſon, be- 
cauſe knight is a name of dignity, but armiger or eſquire, a name 
of worſhip ; and if he is afterwards made a knight, the name of 
eſquire is thereby extinguiſhed, and conſequently, that a grant 


made by the king to 4. knight, when there was no ſuch man a 
knight, was a void grant. | | 


ver), fi conftat de perſond, ut res magis valeat, Ec. 


the grant, Carth. 441. Show. P. C. 224. 12 Mod, 187. 


tit. Corporations (C 2. ). 


D) Of what Intereſt in the Grantor he may diſpoſe: 
And herein, 


1. Where by Reaſon of Maintenance a Thing cannot be granted 
| or aſſigned over. 


HE common law hath ſo utter an abhorrence to any act that 

may promote maintenance, that regularly it will not ſuffer a 
or thing in action, or cauſe of ſuit, or 
n, to be granted or aſſigned over. 


pl. 1. that arrearages of rent are not aſſignable. 


poſſibility, right of entry, 
for a condition broke 


and Skin. 6. pl. To 26. 
comment upon the 
ment. 


title 


2. Where 


parcel of the name itſelf, but do not exclude the ſurname, ſuch as 


381 


Co. Lit. 3. 


Carth. 440. 
Ld. Raym. 
292. 


Bulſt. 21. 
Lord Evers 
v. Strick- 
land, Cro. 
Car. 240. 
2 C. : 


Carth. 440. 
Skin. 651. 
pl. 1. The 
King v. 
Biſhop of 
Cheſter, 

5 Mod. 297. 
2 Salk. 560. 
1 Ld. Raym. 
335. S. C. 
& wide 

Lit. Rep. 
200. S. P. 
— But 


Nebeſey Juſt. held, that he might take by a grant made unto him by the name of knight, & fic vice 


| And note, this judgment was reverſed in par- 
liament, becauſe it was only a miſtake in the pleader, the party being in truth a knight at the time of 


As to grants by and to corporations, the reader is referred to 


21 E. 4. 24. 
Co. Lit. 214. 
1 Roll. 
Abr. 376. 
2 Roll. 
Abr. 45. 


[See Mr. Juſtice Buller's 
doQrine of maintenance in 4 Term. Rep. 340, and ſee the caſes on this head in tit. 
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Gtants. 


2; Where the Grantor muſt have the abſolute Property, ſo that 
the Grant be not to the Prejudice of a third Perſon, 


Perk. $65. It is laid down as a general rule, that a man cannot grant of 
(s) But charge that which he hath not; and therefore if a man grant x 
where a man | : 

baving de- (a) rent-charge out of the manor of Dale, and in truth he hath not 
bauched a any thing in the manor of Dale, and afterwards. he purchaſe the 


young ag manor of Dale, yet he ſhall hold it diſcharged. 


man, and 
intending afterwards to put a trick on her, made a ſettlement on her of 30. a year for life, out of u 
eſtate he had nothing to do with; yet the court of Exchequer decreed him to make it good out of u 
eſtate he had of his own, Abr. Eq. 87, | 


11 E. 4. 43. A corody uncertain cannot be granted over, becauſe of the 

5 8 prejudice that may accrue thereby to the original grantor z but a 
corody certain may. | 

21E. 4-34 80, a common /ans number in fee may be granted over, but a 

r _ common for (5) life or years /ans number cannot be granted over, 

(5) That a becauſe of the prejudice it may be to the tenant of the land . 

leſſee at will cannot grant over his term. 22 E. 4. 6. 2 Rol. Abr. 46. * Sed gu. 


2 Roll. If the king grant a warren to J. S. and his heirs in his manor, 
Abr. 46. the grantee may grant the manor with the warren over to an- 
ther in fee, becauſe this liberty inhæret ſolo & ſolum ſequitur, 
2 Roll. So, if the king grant to another and his heirs, a fair or market 
Abr. 46. in certain manors or towns, the grantee may grant over the mw 
nors or towns, with the fair or market. Dubitatur. 
Poph. 87. If a rent be granted in tail, the grantee cannot grant it ort 
. Lit. While it continues a rent, becauſe, as ſuch, it may be entailed 
7 Co. 61. Within the ſtatute de donit; but if the grantee bring his writ of 
Nevill's annuity, it is no longer within the ſtatute, becauſe then it is be- 
Wa come a charge merely perſonal, without any relation to the land 
out of which it was at firſt granted, and therefore is become 3 
fee-ſimple conditional, as ſuch a gift of lands had been before the 
ſtatute z and therefore the annuity not being within the ſtatute 
may be aliened or granted over, $ 
9H. 6. 13. The grantee of a rent-charge in fee may grant over any pat 
: 8 of it, though it hath been objected to theſe kind of grants or d. 
Lit. 148. a, Viſiohs of rent-charges, that thereby the tenant is expoſed to ſere- 
but Cro. ral ſuits and diſtreſſes for a thing, which in its original creation 
. was entire and recoverable upon one avowry; but the anſwer t0 
trary. this is, that it is the tenant's own choice, whether he will ſubmit 
himſelf to that inconvenience, or not, becauſe the grantee, be- 
fore the 4 & 5 Ann. c. 16. $9. could not take any benefit of the 
grant by diſtreſs, without the conſent or attornment of the te- 
nant, nor by aſſiſe, without he obtains ſeiſin of it from the te- 
nant ; beſides, ſince the law allowed of ſuch ſort of grants, 7 
thereby eſtabliſhed ſuch ſort of property, it would have been ur 
reaſonable and ſevere to hinder the proprietor to make à proper 
diſtribution of it for the promotion of his children, or to provide 


for the contingencies of his family, which were in his view. 


5. v 


Tf 
B. c: 
beca 
ber 0 


Chan. 


over, 
tit. A 


If 


main 
cann 
certa 


daron 


| Curing 


over b 


5 Where a bare Right or Poſſibility may be granted or aſſigned 
| over. | 


If there be a deviſe of a term to A. for life, remainder to B., Dyer, 116. 
B. cannot, in the life-time of A., aſſign or grant over his intereſt, 4 Co. 66. 


| becauſe he has but a bare poſſibility, for A. may outlive the num- E s. 
ber of years. | | 5 5 
& vide 


Chan. Caſes, 8. 11. where it is ſaid, that the truſt of a poſſibility in the remainder of a term is diſpoſable 
over, but the poſſiblity in intereſt in the reverſion of a term is not aſſignable, & wide 2 Vern. 563. and 
tit. Aſſignment. | 


If a leaſe be made to baron and feme for their lives, the re- Co. Lit. 46. 
mainder to the executors of the ſurvivor of them; the huſband * Roll. 


| . os 2 Abr. 48. 
cannot grant over the term, being but a poſſibility; for it is un- 23 
certain which of them ſhall be the ſurvivor. deviſe a 

term to 


baron and feme for one and twenty years, remainder to the ſurvivor of them ; neither baron nor feme, 
during their joint lives, may grant this remainder over. Raym. 146. [ Sed gu. if it is granted 
ever by huſband and wife, and the huſband ſurvive, ſhall not the grant be good againſt him 21 


If a church is void, the void turn is not grantable by any com- Dyer, 129. 
mon perſon, for it is a mere ſpiritual thing, and annexed to the 2 : 
S perſon of him who is patron; and during the time of the vaca- Cro. Wiz 
tion it is a thing in right, power, and authority, a thing in action, 273. 
and in effect the fruit and execution of the advowſon, and not 018. 
| the advowſon itſelf; but (a) whilſt a church is void, the next 255 uM: 
avoidance or ayoidances that ſhall happen, or the inheritance of 
the advowſon, may be granted away. | 
If a man acknowledges a ſtatute in 2000 J. to A. and afterwards 2 Roll. Abr. 
| leaſes the land for twenty-one years to another, and afterwards = — 
leaſes the ſame lands to another for ninety years, to commence ern 
immediately, and the land is extended upon the ſtatute, at 53 /. 
fer ann. ; the leſſee for ninety years may, during the extent, grant 
over the term, although the extent be till the damages and coſts 
are levied, which may not happen till after the expiration of the 
ninety years; for the extent is but in nature of a leaſe, and by a 
| reaſonable conſtruction will end before the term of ninety years. 
If a man grant a rent-charge with a clauſe of diſtreſs, and that 2 Roll. Abr. 
if the diſtreſs be replevied, that the grantee may enter and hold 48, 49- 
till ſatisfaction, the grantee may grant over the rent with this pe- 
nalty, although the penalty is but a poſſibility ; for being annexed 
| to the rent, it may well paſs together with the rent. 
| If a man make a leaſe to B. for forty years, and the leſſor co- Moor, 27. 
venant, that upon his being allowed to view the premiſes, and on. 
finding them in ſufficient repair at the expiration of the forty a 
years, the leſſee ſhall hold them for forty years longer; and three judges 
_ leflee, during the firſt forty years, grant to J. S. totum in- . 
al ſe, terminum & termiinos quos tunc habuit in tenementis illis; this 
*ng but a mere poſſibility cannot be granted or aſſigned over. 
: : a man grants 200 faggots of wood to be taken out of all his yo ag 
ud, or 205. in lieu thereof, out of his ſaid lands, with a clauſe 247, 


: a Southweſt 
of diſtreſs, at the election of the grantee to have the one or the and Wade, 


other; Judges 
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Grants. 


other; in this caſe the grantee may, without any election, grant 


over the faggots, becauſe he had a preſent intereſt in them ; but 


Moor, 691. 
. $53* 

[7.955% 

and Baſlet, 

adjudged. 

2 Roll. Abr. 


47. and 
5 Co. 24. b. 


Hob. 1 32. N 
Grantham 


and Hawley, 


adjudged. 

2 Roll. Abr. 
47, 8. S. C. 
cited. 


Hob. 132. 
2 Roll. 
Abr. 48. 


26 Aſſ. 3. 


the 20s. being given in lieu thereof cannot be granted over be- 
fore election. 3 | | 

If a man ſeiſed of divers woods bargains and ſells 300 cords 
of wood to B. and his aſſigns, to be taken by the appointment 
of the bargainor; by this bargain and fale a preſent intereſt is 


veſted in B. which he may grant over before any appointment by 


the bargainor. 
8. = cited. 


A man may grant that which he hath potentially, though not 
actually: as if a leſſor covenants, that it ſhall be lawful for the 
leſſee, at the expiration of the leaſe, to carry away the corn groy- 

ing on the premiſes, although by poſſibility there may be no corn 
growing at the expiration of the leaſe ; yet the grant is good, for 
the grantor had ſuch a power in him, and the property ſhall pak 
as ſoon as the corn is extant. 

So, if A. leaſes land to B. for years, and grants that he hal 
have the natural fruit of the ſoil, as graſs, ith renews yearly, 
which ſhall be on the land at the end of the term; this grant is 
good, and paſſes the property to the grantee. | 

So, a perſon may grant to another all the tithe wool which he 
ſhall have ſuch a year, and the grant is good in its creation, though 
it may happen that he had no tithe wool in that year. | 

But a man cannot grant all the wool that ſhall grow upon his 
ſheep that he ſhall buy afterwards ; for there he hath it not either 
actually or potentially. 


4. What Seiſin or Poſſeſſion in the Grantor will enable hin 
| to grant it over. 


The grantee of a common may grant it over before he hath 


2 Roll Abr. any ſeiſin thereof by the mouths of his cattle, for the freehold i 


s. e. in him by the grant. | | 
36 Af. 3. So, the grantee of an adyowſon may grant it over before be 
4 +" has preſented to it; for he can have no ſeiſin of it before it be- 
4 comes void, and by the grant itſelf he is {ciſed of the fxechold, 
which he may grant over. ; 
2 Roll. 90 the grantee of a rent may grant it oyer before any ſeiſin of 
Abr.47- the rent. | YE 
2 Roll, If a common be granted to huſband and wife, and to the heit 
Abr. 47. of the huſband, after the death of the huſband, his beir may 
7 grant over the remainder, for the eſtate was veſted in him. 
yy * Leſſee for years may, before entry, grant or aſſign over his in- 


tereſt to another; for the leſſor having done all that is requibte 
on his part to deveſt him of the poſſeſſion, and paſs it over to the 
leſſee, hath thereby transferred ſuch an intereſt to the leflee as be 
| may at any time reduce into poſſeſſion by an actual entry, as We 
after the death of the leſſor as before, and ſuch an intereſt as 
go to his executors, and, conſequently, may be granted or allg" 


over before entry. 1 


wy 
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' May 
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If 4. makes a leaſe of lands to B. for life, remainder to his Co. Lit. 54. 
executors for years in this caſe the term veſts in B. fo that he 4 
can grant it over; for as an heir repreſents his anceſtor as to 


an inheritance, ſo an executor repreſents his teſtator as to a 
chattel. | | : 


5. Where the Grantor's Right, being joined with a Truſt or 
Confidence, is incapable of being granted or aſſigned over. 


A perſonal truſt, which one man repoſes in another, cannot be Perk. & 99. 
aſſigned over, however able ſuch aſſignee may be to execute it. That a 


truſtee can- 
not aſſign over his truſt. 4 Inſt, $5. 


Therefore if a man grant unto another to be his carver, or Perk. C107. 
ſewer, or chamberlain, &c. theſe cannot be granted over. But for this 


A guardian in ſocage may grant the wardſhip over to another, 2 Roll. abr. 
but ſuch grant ſhall not be effectual after the death of the gran- 46. , but 


tor, becauſe by the law of nature ſuch guardianſhip belongs to Faak. — 
the next of kin. . | 


If a man gives his horſe to another to go to York, he muſt go 2 Roll. 
with him himſelf, and not give him to another to go there. Abr. 46. 


(E) What Ceremony is requiſite to the perfection of 
a Grant: And herein of the Neceſſity of a Deed. 


JNcorporeal inheritances, which lie in (a) grant, cannot paſs 2 Roll. - 
from one to another without deed, becauſe of them no (6) poſ- 62. 


P a . . . Lit. 6 » : 
ſeſſion can be delivered; and they are not like corporeal inheri- (a) n aey 
tances which paſs by livery; and therefore he that claims them a reverſion 
muſt (c) ſhew a grant of them, which he cannot do without 4 1 Kl 
deed. | ED Abr. 62. 
do, of a rent · ſervice or rent charge. 2 Roll. Abr. 62.80, of a hundred in groſs. 11 H. 4. 89. b. 
—S0, of a corody, common. 12 H. 4. 17.—80, of the profits of a mill. 18 E. 3. 56. b. (6) And 


therefore a horſe may be granted without deed. 42 E. 3. 23. b. Roll. Abr. 62.80, trees growing 


may be granted without deed. 2 Roll. Abr. 62.—80, a licence to hunt in another's chaſe may be 


granted without deed. 2 Roll. Abr. 62. (e) That where a jury find that a thing did paſs, it ſhall be 
intended that there was a deed, Godb. 273, 4+ 


An advowſon, or the next avoidance to a church, will not paſs 2 Roll. Abr. 
without deed; but if a feoffment be made of a manor, to which 62. Cro. 
an advowſon is appendant, the ſame will paſs without deed. 88 
So, if A. be ſeiſed in fee of land, to which a common for à Roll. 
cattle levant and couchant on the land is appurtenant by 17 A 3. 


mide by deed within memory, and he make a feoffment of the Sacheverel 
land without deed, 


land 


and Porter. 
the common ſhall paſs as appurtenant to the 


although it could not be created without deed. 
wo if 4, ſeiſed in fee of Black-acre and White-acre, grants 2 Roll. 
nr to C. with common for his cattle levant and couchant Abr. 63. 


| hite-acre, this grant is not good without deed. _ Ln _ 
: if the king grant to J. S. the manor of D. and that he ſhall 2 Ron. 
are det. talia tanta & eadem privilægia & libertates in the ſaid ma- Abr. 6a. 
V OL. III. | | ws nor, 


vide head of Officers, 
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inn, 


nor, which ſuch an abbot had before; and the abbot had in the 
ſaid manor bona & catalla felonum, Sc. and afterwards J. S. make 
a feoffment of the ſaid manor to J. D. in fee with the appurte- 
nances without deed; this will not paſs thoſe liberties, the 
feoffment being without deed. . e 


2 Roll. 
Abr. 63. 
(a) Not 


for a:fingle year. 


2 Moll. 


Abr. 63. 


Put ſee 


A parſon cannot grant his tithes over to a ſtranger for liſe or 


(a) years, becauſe they lie merely in grant. 


E 


But a parſon may leaſe his rectory for years by word without 


deed, by which the tithes will paſs as annexed to the rectory, 


29 ar. 2. C 3 


2 Roll. 


Abr. 62. g 
(5) And if 
the leaſe be 


Alſo a parſon may by parol leaſe to a pariſhioner his own tithes 


for a year, years, or for life, for a valuable conſideration, and the 
pariſhioner thall have them by way of (5) retainer ; for the grant 


made tothe being for a valuable confideration is but in nature of a compolition 


parithioner 


and his 


between the parſ6n and pariſhioner. 


; 
alligns, the aſſignee of the land ſhall take advantage of it. 2 Roll. Abr. 63. 


2 Noll, 


Abr. 62, 4. 
Mountjoy 


for years, and B. licenſe C. to put in his cattle, this leaſe o 


If A. ſciſed of land in fee grant the paſture of the land 7 B. 
the 


and Terdrue. Paſture is good without deed, and ſo is the licence alſo; for this 


Co. Lit. 85. 
2 Roll. 
Abr. 62. 


Co. Lit. $5. 


is a leaſe of the land to paſture, and not like common of paſture, 
which cannor be granted without deed. 


cauſe it was an original chattel, i. e. a new. intereſt in a thing 
wherein no one had an eſtate before. | 

But the wardſhip of an advowſon, Sc. was. not grantable 
without deed, becauſe it was not an original chattel, but was 
derived out of the inheritance of a thing lying in grant. 


The wardſhip of the body might be granted without deed, be- 


Co. Lit. 8 5. 
(c) That 
corporation 
ſole, ſuch as 
a biſhop, 

E:c., may 

take a thing 


A leaſe for years, made by a corporation aggregate, might at 


* law be aſſigned without deed, though it could not be made 


(e) without deed ; for though ſuch corporation cannot make an 
eſtate without deed, . yet an eſtate, when made by them, has the 
ſame properties with thoſe of the like nature made by others. 


without dced, as a natural perſon may; but a corporation aggregate, ſuch as a dean and chap's, 


2 Roll. 


2 Roll. 


Abr. 56. 


Hob 132. 


mayor and commonalty, &c., cannot take any thing without deed, Co. Lit. 94. b. 2 Roll. Abr. bl. 


, 


(F) What Words are ſufficient to create a good 
| Grant. | 


Fj FRE it may be obſerved, that in many caſes, without expreſs 
4 words, the law creates a good grant; becauſe it is the de- 
ſign of the law to render all contracts binding anti effectual ſe 
far as the intention of the parties may be gathered from the deed, 
and ſuch interpretation is made ftrongeſt againſt the grantor, be- 
cauſe he is preſumed to receive a valuable conſideration for w 
he parts with, | 5 
As if a leſſor grant to the leſſee by theſe words, 7hat af the end 


Abr. . 


S. C. cited. 


of the term it ſhall be lazoful for him to take the corn grown 15 


46%. at 
» 1558 A 


| 
| 
| 
; 
| 


? Z 387 
run uſe; this, from the intention of the parties, and common 

uſe of ſuch words, amounts to a good grant, and transfers the 

property to the leſſee; as a leaſe without impeachment of waſte 

gives the leſſee a property in the trees | 

So, if a man by indenture demiſes to J. S. the manor of D. 2 Roll. 
and bargains and ſells to him all the woods and trees, Sc. on the Abr. 56. 

{aid manor, to be felled and carried away at his pleaſure, haben- Faves _ 
dum the ſaid manor for life, this is an abſolute ſale of the woods vide Moor, 
and trees; for the intention of the grantor appears by the diſtinct 837. pl. 
clauſe in the premiſes, and leaving the woods and trees out in the *'7 
habendum. 1 | 

If a man obliges himſelf to J. S. in an annual rent of 10 J. per- 2 Roll. 
cipiendum annuatim de manerio de D. and bindeth the ſaid manor, and Abr. 424. 
all the chattels therein to a diſtreſs, this amounts to a good grant 
of the rent, and FJ. S. may diſtrain for it. | Ws; 

If A. grants and agrees with B. his heirs and aſſigns, that 3 Lev. 305+ 
it ſhall be lawful for them at all times afterwards to have and LING 
uſe a way by and through a cloſe of As, this amounts to a 
good grant of the way, and not a covenant only for the enjoy- 
ment of it. | | | 

The words ded; & concęſſi are general words, and may amount Co.Lit.3or. 
to a grant, feoffment, gift, releaſe, confirmation, ſurrender, & c. 2 Saund. 96, 


| | 7. S. P. 
cited; and that though the jury find ↄued concefſit, yet the court may adjudge a releaſe according to the 
operation it has in law. | 


But a releaſe, confirmation, or ſurrender, cannot amount to a Co. Lit. 302. 
grant, nor a ſurrender to a confirmation or releaſe, for theſe are & vide 


: . , it, Rep. 
peculiar conveyances deſtined to a ſpecial end. ore yp ER 
in grants of things which lie in grant, there ate eſſential words which muſt be made ule of. 


. 3 
— V — re —— — — ve SUR 
. 
———_— 


— y — 


(G) Where a Thing ſhall be ſaid to paſs by Grant 


or ſome other Conveyance. 


Fa teoffment be made of a manor in leaſe for years, and livery Moor, 496. 
be made without ouſter of the leſſee, by which the feoffment For this vide 


Is voi . . 2 Roll. Abr. 

5 void, yet if the leſſee attorn, this ſhall be good as a grant of 56. add — 

the reverſion * | Ferffment. 
* By 4 & 5 Ann. c. 16. $9. grants ate good without attornment. 


If 4. by indenture enrolled bargains and ſells lands to B. and Cro. Jac. 

is heirs, with a way over other of the lands of A., this is void as 2 4 
to the way, for nothing but an uſe paſſes by the deed ; and there "ns 
can be no aſe of a thing not in eſſe, as a way, common, c. be- | 
fore they are ereated. | Ty 
- man demiſes, bargains, and ſells a manor, part in demeſne 2 co. 25. 
Part in tenants hands for ſeventeen years; the party may chooſe HAW 
eicher to take it by way of leaſe at common law, and then the te- * 
nants muſt att 2 1 | 2 C4] with 
| ment; and torn ; or by way of bargain and ſale without attorn- 

ga this agrees with the policy of the common law, to take 
man's grant, fo as to paſs ſuch an intereſt as ſhall be moſt 
Cc 2 advantageous 
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. 2. 


advantageous for the grantee; and fince in this caſe the words al. 
low a double way of taking it, the grantee ſhall be judge which 


is moſt beneficial. | | hi 

Co. Lit. If A. bargains and ſells land to B. by indenture, and before en. B 
147. rolment they both joint in a grant of a rent-charge to C. this af. ſh 
ter the enrolment ſhall be conſtrued the grant of B. and the con- wu 
firmation of A., becauſe when the bargain and fale is enrolled, it an 

has the effect of a deed enrolled from the making thereof, and fe 

therefore it muſt be the grant of B. who had the land at the time te 

of the grant made; but if the deed had never been enrolled, then ſee 

it ſhould have been the grant of 4. and confirmation of B., be- 

cauſe the land never paſſed from A. the deed being ineffectual and 

void without enrolment. 75 an 

| Ptow. 140. If tenant for life and he in reverſion join in a conveyance the 
Co. 76- . Without deed, this to avoid a forfeiture ſhall be conſtrued à fur _ 
5s render of the eſtate for life, and the conveyance of him in rever- lo 
ſian; for it cannot be a grant or confirmation of him in reverſon all 

for want of a deed. | Rs, 

Co. 76. hut if tenant for life and he in reverſion join in a feoſſment * 
Plow. 140. by deed, then each paſſes only his own eſtate; the tenant for life wh 
the freehold in poſſeſſion, and he in reverſion. his reverſion; and th: 

this cannot be a forfeiture, becauſe he in reverſion joined in 4 7 


proper conveyance to transfer his reverſion, and having paſſed it 
to another, has no intereſt left to entitle him to take advantage of = 
the forfeiture. | 


MTS DOES N 1 

| — | | ther 

(H) Where Grants ſhall be ſaid to be good, or void, = 
for Incertainty : And herein, *. 

| F : It 
1, What ſhall be a, ſufficient Deſcription of the Thing, granted, | the 
notwithſtanding any Miſrecital thereof. . Ma; 

| Glee 


Hob. 229. THE very matter and ſubſtance of every grant being nothing 8 
| elſe, as my Lord Hobart ſays, but a declaration of the owners ; 
will to transfer a thing to another; if by any words his intention 
appears to paſs the thing, a flight miſtake or error in the deſcrip+ 
tion will not vitiate the grant. | 
cio. car. As where the ſubchantor, and vicars choral of Litchfield, made: 
548. od: 3, 4. grant to Humphrey Peto of 78 acres, of glebe, and of their tithe⸗ 
cited. Moor, predial and perſonal, and alſo of the tithe of the glebe, all which 
881. 8. P. late were in the occupation of Margaret Peto, which was nt 
relolved. true; yet the grant was adjudged good, for the words all. whi 
are not words of reſtriction, unleſs when the clauſe is gen 

| the ſentence entire, but not when it is diſtinct. | 

2 Mods 3. But where the thing is not granted by an expreſs name, there 
| if a falſity is in the deſcription of that thing, the grant is void; 3 

if A. grant lands lately let to D. in ſuch a, pariſh, and the lands 
were not let to D. and were alſo in another pariſh, the grant!“ 

void, becauſe the lands are not particularly named. i 


Grants, 389 
II A. grants and confirms to B. a rent of 57. to be taken out of Bro. «it. 
a his lands, which rent B. has of the grant of his father; though ©" 52 
B. never had any ſuch rent from his father, yet this grant of A. 8 * 5 
ſhall be good to create a rent-charge in B., for it is evidently the & vid: 
intention of A. that B. ſhall have a rent of 5/7, out of his land; 2 beg 
and a miſtake or error in the deſcription of the thing (a) re- 2 grant 
ferred to, ſhall not render the true deſign of the contract inef- all his lands 


. which he 
fectual and void. hath by dee 


ſcent from his father in D., the land which he hath from his mother does not paſs. 2 Roll. Abr. 50. 


If a man make a leaſe of eight tenements in D. by ſeveral leaſes, 2 Roll. 
and afterwards by deed, reciting ſeven of the ſaid leaſes, grant _ . 
the reverſion to J. 8. with all lands, houſes, and buildings in D. Gifs. 
and the grantor have only theſe eight tenements in D., the rever- 
ſion of the eighth tenement not recited ſhall paſs, for the words 
all lands, &c. cannot otherwiſe be ſatisfied. | 

A biſhop grants all his farms and hereditaments of Wz/down Moor, 176. 
in Weſidown, in the county of Somerſet; the biſhop has a rectoty 17 80 
which extends itſelf into the county of Devon; it was holden, oy = 
that by force of the word hereditament the rectory paſſed, (5) but manor of D. 
for ſo much only as lay in the county of Somerſet, for as to that in '* — — 9 
Devon it was void for incertainty. 8 — 3 


W no more paſſes than what lies in the county of AA. 2 Roll- 
Abr. 50. | | | 


If a man hath lands in D. and S., part of which lands his fa- 3 Roll. 
| ther had by purchaſe, and part by deſcent, and he grants omnia Ar. 31. 
terras & tenementa in D. & S. & modo in tenurd F. S. c. vel 
| alquorum aliorum, & que G. Pater meus perquiſivit de F. D. & aliit, 
the lands which his father held by b only ſhall paſs. | 
If a man leafe his lands by a certain name, as Blackacre in 2 Roll. 
| the pariſh de Maria Leades in civitate Glocefter, the land lying in — oo 
Maria Loades ſhall paſs, although it be not ſituated in the city of gunon. 
| Glacefter, for there was a ſufficient certainty before expreſſed. | 
80, if the lord licenſe his copyholder for life to leaſe Blackacre 2 Roll. 
| n the tenure of J. S. for five years, and Blackacre is not in the j 
tenure of J. S. but of the copyholder himſelf; yet this #mounts and Bam. 
to a good licence, for the lands being particularly named, reduces bridge. 
it to a ſufficient certainty. . '- bs 
If a man grant all his land called D. in the tenure, occupa- Co. Lit. 4. 
ton, or poſſeſſion of J. S., and J. S. have part of the lands in D. Ae 
by leaſe, and as to the other part he only depaſture his cattle * 
there, yet all ſhall paſs by the grant; for whether his occupation 
right or wrong is not material, the words being made uſe of 
to deſcribe the thing granted. | | 
1 f a manor conſiſt of copyhold tenants only, and there are no 2 Roll. 
rechold tenants, without which in ſtritneſs there can be no 3 
manor, yet this being known by the name of a manor will paſs * 
that name. | | 
A. made a leaſe for years, habend a ſeſlo Purificationis, and after Hob. 121. 


by . reciting that he had made a leaſe to commence 4 teſto CI 
Cc 3 | Annuts : 


390 | 


2 Roll. 
Abr. 44. 
Miller and 
Manwaring. 


Grants. 


Annunciationis, granted the reverſion to another; the grant was | 


holden good; for that the miſrecital of the particular eſtate was 
not material jo long as he had a reverſion in hi TRY” 

A. ſeiſed of the manor of B. in right of his wife, makes a leaſe 
thereof for years, which upon the death of the huſband and wife 
becomes void, and notwithſtanding the lefſee continues in poſ- 
ſeſhon; and the heir of the wife, to whom the land deſcended, 


m. 


reciting the ſaid leaſe grants that J. 8. after the forfeiture, ex. 


piration, or other determination of the ſaid leaſe, ſhall hold and 
enjoy the ſaid manor, c. for fixty years; this grant is void, and 


| ſhall not take effect in preſenti, or at the expiration of the ſaid 


Bendl. pl. 72. 
Andr. 3. 
Dyer, 116. 
pl. 70. 
Plow. 148. 
a. Roll. 
Abr. 849. 
Cro. Car. 
399. Jon. 
355. Co. 
Lit. 46. b. 
Lev. 77. 
Keb. 360. 
2 Leon. 11. 
pl. 17. 
Vaugh. 73. 
2 Lev. 242, 
Lev. 234. 
Sid. 460. 


2 Keb. 322. 


Vent. 83. 


2 Roll. 
Abr. © Yo 
Halſwell 
and Ayie- 
worth. 


recited term. 0 

But as to this matter, it ſeems by the better authority of the 
books, that if A. reciting that B. hath a leaſe for years of ſuch 
lands, demiſes the ſame lands to C. for years, to begin after the 
end or determination of the ſaid leaſe to B. where in truth B. 
hath not any leaſe at all of thoſe lands, the leaſe to C. ſhall begin 
preſently, for in judgment of law a void limitation, and no limi- 
tation, is all one; ſo, if he recites a leaſe, which in conſtruction 
of law appears aſter to be void, or miſrecites a good leaſe ina 
point material, habend* from the end of the ſaid leaſe, this new 
leaſe ſhall begin preſently ; though where the firſt leaſe is good in 
law, and only miſrecited in a point material, the new leaſe can 
begin preſently only in enumeration of years, not in intereſt, 
till the end of the firſt leaſe; for in theſe caſes, the commence- 
ment of this new leaſe being referred to a thing which is not, 
cannot be any ways aſcertained or governed thereby, and then it 
is as if no ſuch recital had been, which would have left the leaſe 
to begin preſently, as the ſtrongeſt conſtruction againſt the leſſor, 
ſince there is nothing now to aſcertain or determine its beginning 
at any other time, X 

King H. 8. in the 31ſt year of his reign leaſed lands to one for 
twenty-one years, and after granted the reverſion to a biſhop, who 
reciting all the lands contained in the letters patent, and the 
land itſelf before leaſed by name, and reciting the letters patent 
thus; That whereas H. 8. by his letters patent dated 20 H.. 
where in truth they were dated 31 H. 8. and alſo miſreciting the 
day of the date, grants all the lands, tenements, &' to the 
firt Iefſee for a certain number of years, poſt expirationem gj 
modi literarum paten:ium ; in this caſe, it ſeems that the date being 
miſtaken, and the commencement of the new leaſe referred to 
the expiration of the ſaid letters patent, when in truth there were 
no ſuch letters patent as were recited, the ſecond leaſe {hall 
begin preſently, and ſo by acceptance thereof will amount © 
a ſurrender of the firſt ; aliter it would have been, if the ſe- 
cond leaſe had been limited to begin after the end of the fir 
term generally, | 


4. When 


nn 


SGrants. 3 
2. Where a Defect in the Deſeription may be aided by Relation 


to a Thing certain. 


If a grant be made of ſuch liberties as ſuch a town enjoys, the 
grant is good, being capable of being reduced to a certainty for 
when the aCt of diſpoſal relates to another thing, that thing be- 
comes in a manner part of the diſpoſition ; and the ſtandard re- 
ferred to being certain, the grant by relation thereto becomes cer- 
tain, according to the common maxim, id certum eft quod certum 
reddi poteſt. | | 1 

But if a man grant to another ſo many of his trees as may be 
reaſonably ſpared, this grant is void, for there is no ſtandard to re- 
duce it to a certainty. © | 

If one makes a leaſe for years to another for ſo many years as 
J. S. ſhall name, this at the beginning is uncertain; but when 
J. S. hath named the years, this aſcertains the commencement and 
continuance of the leaſe accordingly : but if the leaſe had been made 


for ſo many years as the executors of the leſſor ſhould name, this 


could net be made good by any nomination, becauſe to every leaſe 
there ought to be a leſſor aud leſſce; and here the nomination, 
which aſcertains the commencement of the leaſe, not being ap- 
pointed till after the death of the leflor, makes the leaſe defective 
in one of the main parts of it, wiz. the want of a leſſor, and there- 
fore of conſequence muſt be void; which is alſo the reaſon, that 
in the firſt caſe the nomination ought to be made in the life-time 
of the leſſor, and not by J. S. after his death, for then it will be 
void. | RED 

(a) If A. lets lands to B. for ſo many years as B. hath in the manor 
of D. and B. hath then a term for ten years in that manor, this 
makes 4's leaſe to him good, and fixes the meaſure and continu- 
ance thereof, ſo that B. thall have the lands demiſed for ten years. 
90 (S) a leaſe to one during the minority of J. S., who is then ten 
years of age, is a good leaſe for eleven years, if J. S. ſo long live; for 
if he dies ſooner, that determines the leaſe, ſince nothing appears 
to extend it beyond his life, and his minority ceaſes at his death. 

But if a woman be enſeint with a ſon, and a leaſe be made till 
ſuch iſſue in ventre /a mere ſhall come to full age, this is a leaſe 
only at will ; for it is uncertain when or whether the ſou will ever 
be born, and conſequently the beginning, continuance and ending 
of this leaſe is uncertain ; and therefore it cannot be ſaid to be any 
leaſe for years, ſince it is to begin preſently as a leaſe; and yet 
nothing appears in the deed itſelf, nor is there ſuch a reference 


to any collateral circumſtance, as may then meaſure the continu- 
ance thereof, | : 


3. Where by an Election given to the Grantee, he may reduce an 
uncertain Grant to a Certainty. 


If A. ſeiſed of a great waſte, grants the moiety of a yard-land. 
ying 1n the waſte, without aſcertaining what part, or the ſpecial 
name of the land, or how bounded, this may be reduced to a cer- 

Ce 4 | tainty 


391 


Hob. 174. 
Godb. 24 5. 
2 Roll. 
Abr. 49. 


Moor, 880. 
Hob. 168. 
Dav. 36. 


2 Leon. 86. 

Godb. 25. 

Co. Lit. . 

45. b. 

Co. 155. 

6 Co. 35. 

Plow. 6. b. 
73 d. 


Lane, 62. | | 


102. 


(a) Co. Lit. 
45. b. | 
6 Co. 35. 
(b) Plow. 
273- 

3 Co. 19» b. 


6 Co. 35 b. 


Leon. 30. 
Noy, 25. 
Co. 86. 
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tainty by the election of the grantee ; but it is otherwiſe in the caſe 
of the king's grant, for there can be no election in that caſe, and 


therefore the grant is void for incertainty. | | ( 
Keilw. 84. 80, if a man grant twenty acres parcel of his manor, without 
2 C 6. ; 8 8 Y 1 : . 
@) T „ any other deſcription of them, yet the grant is not void, for an l. 


the election ACTC is a thing certain, and the ſituation may be reduced to a cer- 
muſt be tainty by the election of the (a) grantee. Le 


made in the 
Iife-time of the parties, and cannot be made by the heir or executor. Co. Lit. 145. a» 2Co.39.% / ( 
Hob. 174. Leon. 2 54. | | 2 | LE 
2 Co. 36. But if a man ſell 20/. worth of his land, parcel of a manor, this th 
Keila. 84. is void, it being neither certain in itſelf, nor reducible to any cer- cc 
| tainty, for no man is made judge of the value. 3 
5 Co. 24. If a man grant 600 cords of wood: out of a large wood, the Fa 
mere orantee hath election to take them, when, and in what part ofthe Ju 
caſe. Cro. : : 1 
Eliz. 380% wood he pleaſes, without any appointment of the grantor, and px 
Moor, G51 conſequently may aſſign his intereſt in them to a third perſon, 0 
Jon. 276- and he ſhall have the like election. 3 ED 
Hob. 179. Like point. | wy | b 
$.Co.24.in But if one grant to me 1000 cords of wood, to be taken 1 : 
mers my election, and the grantor or a ſtranger cut down part of the To 
: wood, I can take no part of that which is cut down, but muſt * 
ſupply myſelf out of the reſidue ſtill ee | 1 Wh 
Vent. 2 1. But if A. covenant with B., that he ſhall have twenty of the I 
eee beſt trees in the wood of A. to be taken at the election of B. within ( 
2 Lees, ſuch a time, it is a breach of the it in 4 dowr 3 
2 Lev. 142. ſuch a time, it is a breach of the covenant in A. to cut down any * 
S. C. ad- of the trees within that time, becauſe the latitude of election which ta 
Judged. B. had is thereby abridged. | 
2 Roll. Iſ a man grant to another 200 faggots of wood out of all his | 
— lands, or 20s. in lieu thereof out of his faid lands, habendum the v 
and Wade, 200 faggots, or 205. to him and his heirs, with clauſe of diſtrels th 
for the one or the other, at the election of the grantee ; in this caſe 
the grantee hath an intereſt veſted in him in the faggots before any 2 
election made by him; but as to the 205. being given in lieu ip 
thereof, he hath no intereſt till he hath made his election. Je 
Co. Lit. If A. ſeiſed of lands grant to. B., that when B. pays 205. that x 
. thenceforth he ſhall have and occupy the lands for twenty-one vi 
years, and after B. pay the twenty ſhillings, this is become a good Ea 
| leaſe for twenty-one years from the time of ſuch payment made; be 
for though the commencement of it was contingent and uncertain, 
and depended upon B.'s election to pay the twenty ſhillings 3 Jet | b 
after he hath paid them, this takes off all uncertainty, and-fixes E-Y 
the commencement and continuance of the leaſe. ex 
| 1 
th 
w 
th 
ſy 
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(J) How Grants are to be expounded And herein, 


1. How to be conſtrued where there appears a Repugnancy in the 
Words. 8 I 5 


(GRANTS are to be conſtrued according to the intention of the 2 Roll. 
parties; and if there appears any doubt or repugnancy in the Ar: 6s. 
words, ſuch (a) conſtruction is to be made as is molt ſtrong againſt 314. b. 


the grantor, becauſe he is preſumed to have received a valuable 3 Atk. 136. 
conſideration for what he parts with. [Warts 


operate according to the intenticn of the parties, if by law they may : and if they cannot operate in one 
form, they ſhait operate in that which by law ſhall effectuate the intention. Cowp. 600. For the 
judges have more conſideration of the ſubſtance, namely, the paſſing of the eftate, than of the ſhadow, 
namely, the manner of paſſing it. 3 Lev. 372. Hence, a deed made to one purpoſe, may enure to 
another; if meant for a reicaſe, it may amount to a grant of the reverſion ; or e converſo. Touchit. 82. 
Goodtitle v. Bailey, Cowp. 597+ 3 ſo, if meant for a releaſe, Roe v. Tranmer, 2 Will. 75., or grant, 
Oſman v. Sheafe, 3 Lev. 370., it may operate as a covenant to ſtand ſeiſed. A conveyance by leafe 


' and releaſe, having the word “ grant” in it, may take effect as a grant and aſſignment, and paſs a leaſe- 


hold intereſt, Marthall v. Frank, Gilb. Eq. Rep. 143- Pr. Ch. 480. Doe v. Williams, 1 H. Bl. 25. 
And a deed intended as an appointment to uſes may, having the words © limit and appoint” in it, 
operate as a grant fo as to paſs a reverſion, It is not neceſſary that the word ** grant” ſhquld be uſed in 
2 gtant, ſo long as the intention to grant be manifeſted in the deed, Shove v. Pincke, 5 Term 
Rep. 128. But in expounding a grant according to the intent, it muſt be done according to the intent at 
(ce time of the grant; as, if 1 grant an annuity to F. S. until he be promoted to a competent benefice, 
and at the time of the grant he is but a mean perſon, and afterwards is made an archdeacon, yet if 
I offer him a competent benefice at the time of the grant, the annuity ceaſeth. Cro, Ek 35+} 
(a) That the word grant implies à warranty. Cro. Jac. 233, 4-——T hat in deeds, ſubſequent clauſes, 
which are general, ſhall be governed by precedent clauſes, which are more particular. 4 Mod. 6g. —— 
That words of a known fignification, but ſo placed in the context of a deed that they make it repug- 
nant and ſenſeleſs, are to be rejected equally with words of no known ſignification. Vaugh. 176. 


Therefore if a thing be granted generally, and there come a Moor, 88a. 
diz. which deſtroys the grant, it is void, being repugnant to the 
thing firſt granted, | 3 N 

As if there be a demiſe of a parſonage with the lands and woods, Moor, 38 T. 
except the woods; this exception is void; for the woods bem 
ſpecially granted in the premiſes cannot be reſtrained afterwards ; 
/ecus if the woods had not been ſpecially granted. 

So if a leaſe for years be made to a man and his aſſigns, pro- Moor, 8:1. 
vided that he ſhall not aſſign ; this proviſo is void, being repugnant *. But pro- 

d ON | ſhould not 

aſſign without licence of the leſſor, had been good. 

If a man grant arent out of his land, with clauſe of diſtreſs, and Lit. 5 220. 
by a proviſo in the deed, or by deed of defeaſancs provide that Peph- 37 
the grant, nor any thing therein contained, ſhall be conſtrued to 
extend to charge his perſon by writ of annuity ; in this caſe the 
perſon of the grantor is not . becauſe the charge upon 
the perſon ariling only from the manner of conſtruing grants, 
which for the conſideration given ought to be extended as far as 
the words will bear againſt the grantor, there can be no room for 
ſuch conſtruction, when by the expreſs words of the grant the 
perſon of the grantor is not charged; for no implication ſhall be 
admitted to overthrow an expreſs clauſe in the deed. 


to the premiſes, though it would be good, had the word gn. — 2 


been left out *. 


But 


Co. Lit- 146. 


. —— — 


p 6 Co. 87. a, 
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Co. Lit. 
145. a. 


Co. Lit. 146. 
6 Co. 41. 
8 Co. 65. b. 


14 H. 8. 13. 
Bro. tit» 
Leaſes, 13. 
SZ. 


Ateor, 880. 


Moor, 880. 


Moor, $80. 


Co. Lit. 
153- b. 


Athrington 
v. Biſhop of 
Cheſler, 
1H Bl, 
418. 
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| Grants. 

But if the proviſo had been alſo, that the grant, nor any thing 
therein contained, ſhould charge the land, that proviſo had been 
void as repugnant to the grant, 

So, if a man grant a rent-charge out of the manor of Dale, in 
which the grantor has no intereſt,” with a proviſo that the grant 
ſhall not charge his perſon ; this proviſo is void, becauſe the gran. 
tor having nothing in the manor of Dale could not by any act of 
his charge it; and conſequently the grantee having no remedy for 
his annuity but againſt the perſon of the grantor, the proviſo to ex. 
empt his perſon is void, as rendering the whole grant ineffectual; 
and if in this caſe the grantor had been ſeiſed of the manor, and 
had granted a rent-charge out of it for the life of the grantee, with 
a proviſo that the grant ſhould not charge his perſon ; though the 
grantee himſelf could have no remedy but by diſtreſs, becauſe that 
remedy being open to Him, the proviſo is to exonerate the perſon; 
yet upon the death of the grantee his executor may have an action 
of debt againſt the grantor for the arrears, becauſe the executor 


Has no other remedy for the recovery of them; for he cannot dif- 


train after the grant is determined, and therefore the proviſo to 


exempt the perſon is void againſt the executor, as rendering the 
grant uſeleſs and ineffeCtual. | | | 


- 


If one makes a leaſe for ten years at the will of the leſſor; this 
is a good leaſe for ten years certain, and the laſt words are void for 
repugnancy. 90, if one lets lands at will for a year & fic de amm 
in annum ; this is a leaſe only at will by the firſt words, and the lat 
words being repugnant thall not control them, or add any mote 
certainty to its Continuance, | 

But if the viz. or proviſo be only explanatory, and not repug- 
nant to the grant, it will be good; as if a leaſe be made of three 
manors, rendering 1o/. rent, viz. 51. out of one, and 51, out of 
another; this is good, and the third ſhall be diſcharged. | 

So, in caſe of a feoffment of two acres, habendum the one in fee, 
and the other in tail; the habendum only explains the manner of 
taking, but does not reſtrain the gift. | N 

So, if an advowſon be granted, viz. to preſent every ſecond tum; 
this is good, the viz. being only explanatory. 

And note as a general rule, that where it is impoſſible the grant 
ſhould take effect according to the letter, there the law ſhall make 
ſuch conſtruction as that the gift by poſſibility may take effect. 

[Where the grant of a rectory from the crown contained an ex- 
ception of all advowſons of the rectories, vicarages, and churches 
belonging to the premiſes, it was holden, that a perpetual curac) 
belonging to the rectory was not included in the exception, but 
paſſed by the grant ; for a contrary conſtruction would have ſev 
the nomination of the curate from the fund out of which he ws 0 
be ſupported ; would have made it queſtionable who was to ma- 
tain him, and left the eccleſiaſtical court deſtitute of means to com- 
pel ſuch maintenance by ſequeſtering the profits of the living.] 


2. Where 
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2. Where the Premiſes differ from the Habendum, and therein 
how far the Habendum may enlarge or abridge the Grant in the 


Premiſes. 


The office of the premiſes of the deed is to name the grantor Co. Lit. 6. 
and grantee, and the thing to be granted or conveyed ; and of this e for this 
it muſt be obſerved» as regularly true; ½, That no perſon not * . hy 
named in the premiſes of the deed can take any thing by the deed, letter (C), 
though he be afterwards named in the habendum, becauſe it is the ee a 
premiſes of the deed that make the gift, and therefore when the A 
lands, cc are given to one in the premiſes, the habendum cannot the pre- 
give any ſhare of them to (a) another, becauſe that would be to re- Pies ] 


- tak 
tract the gift already made, and conſequently to make the deed 8 
contrary and repugnant in itſelf. 70 ; remainder 

| by limitation 


in the habendum. 2 Rol. Abr. 68, - Hob. 313. Cro. Jac. 564. [In 3 Leon. 50, it is ſaid that the 


babendum thall never introduce one hp is a ſtranger to the premiles to take as grantee, but he may take 
by way of remainder. ] i | 


2dly, That the habendum cannot paſs any thing that is not ex- 2 Ron. 
preſsly mentioned or contained by implication in the premiſes of Abr. 6g. 


the deed; becauſe the premiſes being part of the deed by which 
the thing is granted, and, conſequently, that make the gift; it fol- 


lows, that the habendnm, which only limits the certainty and ex- 
tent of the eſtate in the thing given, cannot increaſe or multiply 
the gift; becauſe it were abſurd to ſay that the grantee ſhould 
hold a thing which was never given to him. : 

If a termor grant a term of 1000 years to the grantee, his exe- Salk. 346. 
cutors, adminiſtrators, and aſſigns, habendum after the death of the 
grantor and his wife, for the reſidue of the term of 1000 years, in 
this cafe the habendum being repugnant to the premiſes is void, 
and the grantee ſhall have the term preſently. 7 


3. How the Words of a Grant are to be conſtrued as to the 
Things intended to be granted. 


If a prebendary, who has an advowſon annexed to his prebend, Hob. 304. 


make a leaſe for years of ſeveral parcels thereof, together with all (4) S0, an 


appropria- 


commodities, emoluments, profits, and advantages to the prebend tion will not 


belonging, theſe general words will not paſs the advowſon, for pals by the 
they ſignify things (6) gainful, and words in grants ſhall be con- dame of an 


q > ad vowſon. 
ſtrued according to a reaſonable and eaſy ſenſe, and not ſtrained 44 E. 3. 33. 
to things unlikely or unuſual. | | r Sans 

: : | reaſon it was 
"Ip e Judges againſt two, that if a prebendary having a peculiar juriſdiftion make a leaſe of his pre- 
0. I ma wall profits, commodities, advantages, Sc. thereto belonging, the eccleſiaſtical juriſdiftion did 
e paſs to the leſſee, ſo that he might make a commiſſary, being a thing annexed to the ſpiritual 

9 


and not to the co f : 20. in be 
contained under the Se ge; a he bend: Loy. 125. Keb. 538. 639 Yet an advowſon will be 


main extends to advowſons, Dyer, 358. 


Hing where the church Ii 
re ieth. Dyer, 322. 
may be ſeiſed ut de libero tene any. 


So, advowſons paſs by the name of all hereditaments 
That the word tenement paſſes any thing whereof a man 


mento ; bereditament any thing wherein a man may have an inheritance. Co. 
1. 3 Atk. 82. Therefore an heir-loom, though neither land nor tenement, but 
yet being inheritable, is comprized under the general word Hereditament; and a condi- 
of which may deſcend to a man from his anceſtor, is alſo an hereditament. 3 Co. 2.1 


90, 


Lit. 6. A. [ Touch, 9 I . 
mere moyeable 


non, the benefit 
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tenement, and therefore a licence to purchaſe lands and tenements in mort- 


— — 
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Hob. 304 ö, if a man grant all his woods and trees, apple trees will not 


Paſs. TEA 5 3 
Co.Lit. t My Lord Cale ſays, that by a grant of (a) vgfura terre, the 
2 been underwood and ſweepage paſs, but not the ſoil, timber- trees or 


that the and ſeiſin be made. 

grant of 1 2 

| weftura terræ with livery paſſes the foil, and that the grant of prima weſtura for no certain time paſſn 
the firſt cutting only; but that from ſuch a day to ſuch a day, it paſſes the ſoil. Vent. 393. But 
fee Hargr. note 1. Co. Lit. 4. b. n e 


ines baden, mines; nor do theſe paſs by a grant of the herbage, though livery 


Co, Lit. 4. A grant of ſeparalis piſcaria paſſes neither water nor ſoil ; but 
bar bs a grant of the water paſſes both the water and piſcaryy but not the 
2 Salk. 637. ſoil, . | 

Contr, and note 2. Co, Litt. 4. b. | 


Co.Lit.s, But a grant of fagnum or gurges paſſes both water and ſoil. 
Vaugh. 108. 


Co. Lit.s, General words, as honour, iſle, caſtle, will paſs things com- 
pound; as honour or caſtle will paſs divers manors or things 
ſimple of different natures; as fearm or farm will paſs houſes, 
lands, tenements, a ploughland, or ſo much as one plough can till; 
an oxgang, or ſo much as one ox can till, may paſs arable, mex 
dow, paſture, and wood, c. neceſſary for ſuch tillage. | 

Co. Lit. 5. A. grant of a grange paſſes a barn or ſtable with its curtilage, 

Co. Lit. 5. So, a grant of a houſe paſſes the houſe, orchard, and curtilage. 

Co. Lit.s, 80, if a man grant a foreſt, warren, chaſe or vivary, by theſe 
words both the ground and privilege paſs. „ 

(3) co. A grant of a (6) boilery of ſalt paſſes the ſoil; by the graut of 

Lat. 4 Ouile a ſheep-cot, and not a ſheep-walk paſſes. 

Abr. 2. Godb. 273. 

29 Aſſ. 9. If a man grant all his lands and tenements, by thefe words a 

= () common in groſs doth not paſs. | 

(e) But by the grant of a tenement a reverſion paſſes, 37 H. 6. 5. That by a grant of all a man's lands 

and hereditaments, copyholds will not paſs. Owen, 37- But if a man grants all his lands and 

renements in D., a leaſe for years paſſes. Plow. 424. cont. Bro. tit. Grant, 155. & vide Godb. 183. 


S. P. but no reſolution. So, if a man grant all his lands and tenements in D., a rent-charge 
he has iſſuing out of lands there paſſes. 2 Rol. Abr. 57. | 


/ 


> Roll. Abr. By a grant of land the houſes and buildings thereupon pals. 
57.Palm. 320. 


Moor, 6. If A. demiſe lands, and grant that the leſſee ſhall have houſe- 
pl. 23. bote in other lands of the leſſor not demiſed, the leſſee may, beſides 
thoſe granted, take houſe- bote, c. on the demiſed premiſes. 
3 Leon. 19. If leſſee for years of the pawnage of a park grants all his goods 
and chattels, moveables and immoveables within the ſaid park, bj 
theſe words the pawnage paſſes. 88 | 
Cro.Eliz.633- If a perſon grant an acre called Two Acres, an acre only paſſes. 
18E. 4.16, If a man grants (d) omnia bona ſua, trees growing do not pals; 


* otherwiſe, if they had been cut down at the time of the grant. 


(4) So, of a grant de emnibus averiis ſuis, deer will not paſs. 2 Rol. Abr. 57. 


11 Co. co, If a man leaſe lands for life, excepting the trees growing, and 
„ afterward he grant the reverſion to another, by the grant of the 
rererſion the trees paſs, for they are annexed thereto. if 


0 


ener 
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mention of them; as if a (e) man grant a manor to which an ad- 


— 


If a man grant all his chattels, a term which he hath in extent 21 Hl. 6. 7. 
on a ſtatute-merchant paſſes; for this is but a chattel, | 

If a man grant all his (a) goods and chattels, an obligation in Dyer, 25. 
which J. S. is bound to him paſſes hereby, and_by*thete words 2 Roll. 


| he hath an intereſt in the parchment or paper, although the debt bz gs. 


a) That 
itſelf being a choſe in action cannot be granted or aſſigned over (þ). G1 by a 


theſe words will not carry debts due to the teſtator. Dyer 59. b. pl. 15. (5) But ſee tit. Afronments 


If a man grant omnia bona & catalla ſua, a term for years which 9H. 6. 32. 
he hath in right of his wife hereby paſſes. Fs * 


So, if a man grants omnia bona & catalla ſua, the goods which For this 
he hath as executor ſhall paſs, as well as his own proper goods. 2 
Noy, 106. 4 Leon. 22. 1 Leon. 263. 


A grant of bona & catalla felonum will not carry the goods of a Sid. 420, 
; ent. 32. 
| Saen 2543 


4. Where a Thing ſhall be ſaid to paſs as appendant, appurtenant, 
or incident. | 


It ſeems agreed, that feveral. things will paſs as appendant or 10 Co. 64. 

appurtenant to the prifcipal thing granted, without any expreſs bes . 

* 
4 : l 2 Roll. 
vowſon is appendant or villain regardant, without ſaying cum 2 

8 2 the: Gouldſ. 
fertinentizs, yet theſe paſs as (d) appendant or appurtenant to the Style, -" 
manor, : 1 Co. Lit. 
207. 2. (c) But this muſt be underſtood of a grant by a common perſon; for if the king grants ſuch 
2 manor, or grants a manor cum pertinentiis, yet the advowſon does not paſs. Plow. 251. 10 Co. 64. 
{See Hargr. note-2 Co, Lirt; 12. b. 13th'Edit.] (d) Here note, as regularly true, that nothing can be 
appendant or appurtenant, unleſs it agree in quality and nature to the thing whereunto it is appendant or 
appurtenant ; as a thing corporeal cannot properly be appendant-to a thing corporeal, nor a thing incor- 
poreal to a thing incorporeal ; but things incorporeal which lie in grant, as advowſons, villains, com- 
mons, and the like, may be appendant to things corporeal, as a matior-houſe or lands; or things corpo- 
real to things incorporeal, as lands to an office; alſo they muſt agree in nature and quality; for a Come 
mon of turbary or of eſtovers cannot be appendant or appurtenant to land; but to a houſe to be ſpent 
there; nor a leet that is temporal, to a church or chapel which is ecclefiaſtical ; neither can a nobleman, 
eſquire, Ic. claim a ſeat ima church by preſcription, as appendant or belonging to land, but to a bouſe; 
becauſe ſuch a ſeat belongeth to the houſe in reſpeR of the inheritance thereof. Co. Lit. 121. b. 122. a. 
— Alſo, the thing to which another is appendant muſt be of perpetual ſubſiſtence ; and therefore an 
advowſon which is ſaid to be appendant to a manor, is in truth appendant to the-demeſnes of the manot, 


which are of perpetual ſubſiſtence and continuance, and not to rents of ſervices, which are ſubject to ex- 
unguiſhment and defttruQtion. Co. Lit. 122. a. 


4 


So, if a man at this day grant to a man and his heirs common in Co. Lit. 


ſuch a moor for his beaſts Ievant and couchant _ his manor, or 125+ 4 


if he grant to another common of eſtovers or tur ry in fee- ſimple, 
to de burnt or ſpent within his manor; by theſe grants thoſe 
commons are appurtenant to the manor, and ſhall paſs by the 
grant thereof, | 
So, if A., ſeiſed of 100 acres of land to which a common for 2 Roll. 
cattle lerant and couchant is appurtenant, by grant made thereof _ 66, bs. 
within time of memor t ten of the ſaid acres only, without and Porter 
Yo gran Ys and Porter. 
ſaying cum pertinentiis ; yet a proportionable common for the cat- 
tle levant and couchant on theſe ten acres ſhall paſs ; for being a 
common appurtenant, it is in its nature apportionable. 


4 


But 
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Savil. x03. But if A. grant the third part of a manor to which an adyvow- 
—— „ fon is appendant, though he adds cm pertinentiit, yet the advow. 
Gloucester. Ton does not paſs unleſs it be expreſsly mentioned. 

Moor, 24 By a grant of a meſſuage five tenementum, only the houſe and 
* of circuit thereof paſſes, but not the garden, for theſe are diſtinQ; 
Weſton, for in a precipe quod reddat the demand muſt be de uno meſſuagio & 


contrary to 2h⁰ gardino, and the word tenement, as here uſed, is only {ynony- 
Brown; but 


Wenn mous to the word meſſuage; but had it been a grant of a meſſuage 


held, that and tenement, it might be otherwiſe. 
the garden would paſs by the name of meſſuage, with an avermeat, that they were occupied together. 


Vaugh. 178. Where a houſe or land belongs to an office, or a chamber 
| to a corody, the office or corody being granted by deed, the 
houſes and land follow as incident or beloging to.it without livery, 
becauſe the office is the principal, and the land but appertaining 
to it. i : | | 

Vaugh. 19. If a man grant his ſaddle with all things thereunto belonging, 
ſtirrups, girths, and the like do paſs ; ſo, if a man grant his vic, 
the ſtrings and bow will paſs. 3 

Moor, 682. By a grant of a houſe cum prrtinentiis, a conduit which conveys 

Browne and water to the houſes paſſes, and the owner, may, without alleging 

Nichols. 3 ; wt 
a preſcription or grant, enter upon the ſoil of another to repair it; 
but this muſt be done in convenient time. 185 


Sid. 211. It was found by ſpecial verdict, that A. was ſeiſed of a mill in 
* 131: fee, and that he built a kiln at the end of the cloſe wherein the 
c.“ mill ſtood, and then granted the mill cum pertinentiis ; and if the 


Archer and Kiln paſſed was the queſtion ; and the court held clearly, that if 
Bennet. it had been found in the ſpecial verdict, that the kiln had been 
neceſſary to the mill, that then it ſhould paſs by a grant of the 
mill; ſo, if it were erected for the uſe of the mill, as ſluices, 
though never ſo far off; ſo a dove-houſe to a dwelling-houle; 
but as it was here barely found, there was no colour to adjudge it 
to paſs. 1 
Saund. 322. If a man grants to another the uſe of a pump, the grantee 
as incident to the grant may enter on the ground of the grantor 
to repair it; for this privilege is given to him as incident to the 
grant, | „ 
$aund. 323. 80, if a man licenſe another to lay pipes of lead on his ground 
to convey water to his ciſtern, although the ground is not 
hereby granted, yet the grantee may enter thereon to repair 
the pipes. | 
Hdb. 234. If a man grant the fiſh in his water, the grantee may fiſh with · 


2 Roll. in, but he cannot cut the banks. 
Abr. 60. 


* Zo, if a man grant or reſerve wood, it implies a liberty to takt 
2 Roll. I | | | 
IS and carry it away. 


5. What Eſtate or Intereſt ſhall be ſaid to be granted. 


x Sak. 346. It is holden by Chief Juſtice Holt, that if a termor grants by 
land, the grantee is but tenant at will; for it does not appear . 


N 


antce 
rantor 
to the 
round 
s not 
repair 


) with- | 


to takt 


nts the 
ar that 
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the grantor meant to paſs his whole intereſt, and this is enough to 
ſatisfy the grant. | 


| Alfo, it was adjudged in B. R. that if a termor for 1000 years, 

by deed reciting the original leaſe of the lands, grants the ſai, 
lands, together with the ſaid (a) recited leaſe, to the grantee, his 
executo1s, adminiſtrators, and aſſigns, and all writings relating 
to the premiſes, habendum to the grantee, his executors, c. 
after the death of the grantor and his wife, for the reſidue of the 
term of 1000 years, that hereby the term does not pals. 


;5 the recited leaſe, which can ſignify nothing but-the deed : alſo he agreed, that if a term 


399 


Salk. 346. 


Germain 


+ & Urmor, v. 


Orchard. 
(a) But per 
Holt, the 
word /eaſe 
would paſs 
the term, 
but here it 


or deviſe the 


land, all the term paſſes; for the aeviſee cannot be tenant at will, becauſe the deviſor mutt die before the 


d:viiz can take effect, and one cannot be tenant at will to a dead man. Salk. 346. 


But this judgment was reverſed in the Exchequer- chamber, 
where it was holden, that by the grant of the lands in the pre- 
miſes to the grantee, his executors, adminiſtrators, and aſſigns, 
the whole term of 1000 years was transferred; and ſince by the 
premiſes the whole term paſſed preſently, but by the habendum 
not till after the death of the grantor and his wife, they held 


and void. 


If a man by deed grant a rent-charge, reverſion, common, or. 
any thing elſe which lies in grant, without mentioning any parti- 
cular eſtate, the grantee hath an eſtate for term of his own life, 
becauſe a man's own act is. taken moſt ſtrongly againſt himſelf; 
and where the words of the deed will bear two ſenſes without in- 
jury to any one, the purchaſer deſerves the moſt fayour, and the 
conſtruction that moſt enlarges his intereſt is to be preferred; be- 
hides, being granted to him, it cannot be ſuppoſed out of him as 
long as the ſame perſon continues. | | | 

If A. grant a rent-charge to B. and his heirs, habendum to him 
and his heirs, to the uſe o him and his heirs for the life of J. $. 
this a only a deſcendible eſtate for the life of J. S. and not a fee- 
imple, | | 

f an office be granted to a man to have and enjoy ſo long as 
he ſhall behave himſelf well in it, the grantee hath an intereſt for 
lite in the office z for ſince nothing but his miſbehaviour can de- 
termine his intereſt, no man can prefix a ſhorter time than his 
life, ſince it muſt be his own act, (which the law does not pre- 
ſume to ſoreſee,) which can make his eſtate of ſhorter continu- 
ance, | 

if the king grants an office at will, and grants a revt to the 
patentee for his life, for the exerciſe of his office; this is no ab- 
ſolute eſtate for life; becauſe the rent being granted on account 
of the office and in diſcharge of the duty of the place, whenever 

is intereſt in the office ceaſes, the rent is determined, becauſe it 


Das at firſt granted for the exerciſe of the office, which he is no 


farther concerned in. 


ks a man makes a leaſe for forty years, and grants that the 
ce ſhall have houſe-bote, fire-bote, and cart-bote, in other 
4 6 lands 


adjudged in 
the Exche- 
quer-cham-_ 
ber, and af- 
firmed in the 
Houle of 
Lords. 


that ex cor:ſequenti the habendum was repugnant to the premiſes, 


Roll. Abr. 
845. 

Co. Lit. 
42. b. 

3 Co. 8, 


Moor, 876. 
pl. 1227. 
Wilkins. 
Perrat. 


Co. Lit. 
42. 2, Roll. 
Abr. 844. 


1 Show. 523. 


Show. P. 
Caſes, 161. 


4 Mod. 173. 


Co. Lit. 
42. 2. 


Moor, 6. 
pl. 23. 
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lands 6f the grantor's not demiſed, though it is not ſaid for 


how long, yet the grantee ſhall have ſuch privilege during the 
continuance of | the leaſe, and ſuch privilege ſhall go to his exe- 
cutors and aſſigns. | | 


6. At what Time the Thing printed becomes veſted, and when 
the Grantee muſt take the ſame. 


2 Roll. If a man grant a thing to be taken yearly, and the grantee ne. 
— — lect to take it for one year, he cannot take double the quantity the 
and Wade. next; as if a man grant to another and his heirs 200 (a) fagpots 
(a) So, if a of wood, to be taken yearly, and the grantee neglect to take any 
dungen fer for the firſt year, he cannot the next take 400 faggots ; for by thi 
ten head of means he might deſtroy all the woods of the grantor. 
cattle yearly, the grantee, if he neglects ro feed the common for one year, cannot put on double the 
number the next. 27 H. 6. 10. | 
2 Roll. But if the grantor be to render the thing, as if A. grant 200 
Abr. 65. faggots of wood to be taken yearly out of all his lands, with 
clauſe of diſtreſs, and the grantor be to cut and make up the fag 
gots and carry them to the houſe of the grantee ; if the grantor 
negle& to do this for the firſt or = one year, the grantee ſhall 
have double the quantity the next; for in this caſe the grantor 
was to do the firſt act, and ſhall not have any advantage by his 
. En oO ons 
Co. 28. He who hath the next avoidance of a church, muſt preſent to 
ul. 26. the next that happens after ſuch grant, at his peril. _ 
Moor, 832, If a man grant all his trees to be taken within five years, the 
| rrantee cannot take any after the expiration of the five years; 
be this is in nature of a condition annexed to the grant; but ff 
the grant be of tlie trees, with covenants either on the part of 
the grantor or grantee, that they ſhall be taken away in fire 
years, there the grantee may take them after the expiration df 
five years, and the grantor muſt purſue his remedy by action dd 
..__.__ "covenant, | 3 „ = 
Moor, 882. . So, if a man grant corn growing, and the grantee do not take 
be Hutton. it away in a reaſonable time, by which the grantor receives 4 
wot taking Prejudice, he may have an action on the caſe *, 
away tithes in due time, whereby the occupier of the land is prejudiced. 
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| the | 
* Guardian. 
| . 
when 
Fe GUARDIAN (a) is one appointed by the wiſdom and policy (a) For the 
y the of the law to take care of a perſon and his affairs, who by ken omg 
Shots realon of his (5) imbecility and want of underſtanding is inca- Ggnifica- 
er pable of acting for his (c) own intereſt; and it ſeems that by tions of the 
y this our (d) law his office originally was to inſtruct the ward in the Wore guy 
: b dian, vide 
arts of war, as alſo thoſe of huſbandry and tillage, that when he 2 tas. 12. 
ble the came of age he might be the better able to perform thoſe ſervices (5) And 
to his lord, whereby he held his own land, | — | 
by . 2. c. 38. f. 86. treating thereof, ſays de illis, qui minores ſunt & infra ætatem, & us oportet ofſe ſub 
n bk tutela & curd aliorum, eo quod je 75 regere — norunt, & quorum quidam * eſſe ſub cuſtodid domini 
ö wit cum terris & tenementis, que ſunt de feeds eorum, & quidam ſub cuſtodia parentum & proximorum conſan- 
le fag guinecrum, ut prædict. 15 & quibus dantur cuſtodes aliguando de jare de antiquo feoffamento, & aliguando 
rrantor curatares ab Lomine. So, Fleta, c. 9. f. 4. Nyidam ſub cuſtodiã parentum & proximorum conſan- 
| hall quineorum, & illis dantur cuſtodes de jure gentium. (c) And therefore their authority and intereſt extends 
E 1940 only to ſuch things as may be for the benefit and advantage of the infant. Co. Lit. 89. a. [So in the 
Trantor Roman law, the poteſtas, or authority of the tutor, was exerciſable only for the benefit of the minor. 
Tanto foteſt 
by his (4) In the civil law they are called curators or guardians. Swinb. 194. [The curators were not ap- 
pointed, except in particular caſes, till the minor attained the age of puberty, Before that time he 
4 40 was under the care of perſons called tutores. ] | : 
lent to 
7 Under this head we ſhall conſider, | 
rs, U 4 * 4 - 
yea (A) The ſeveral Kinds of Guardians: And herein, 
z but! 3 
Part u 1. Of the ſeveral Kinds of Guardians by the Common Law. 
in fire 2. Of Guardians by Cuſtom. 
ation , 3. Of Guardians by Statute. 
ction | . 
1 (B) What Perſons may be Guardians. 
not take Wl . . 
a (C) By what Authority Guardians are appointed: 


And herein of the proper Juriſdiction in reſtraining 
and puniſhing Abuſes by Guardians and others, 
in Relation to Infants. - | | 


| (D) Of the Manner of appointing and admitting a 
Guardian, 8 


(E) At what Time the Authority of a Guardian 
ceaſes, and what Acts will determine it. 


(E) Of the Guardian's Intereſt in the Body and 
Lands of the Ward, and his Remedy for the ſame. 


Vor. M. (G) What 


402 . Guardian. 
| (G) What Things a Guardian may lawfully do, and 
will bind the Infant. 


(H) Of the Infant's Remedy againſt his Guardian 
for Abuſes by him. 


(1) Of obliging a Guardian to account, and what 
Allowances he ſhall have. 


* 


(A) The ſeveral Kinds of Guardians: And herein, 


1. Of the e881 Kinds of Guardians by the Common Lay, 


Co. Lit. J HERE are four (a) kinds of guardians by the common law, 
(a) 3 ViZ. guardian in chivalry, ſocage, nature, and nurture. 


there is a guardian in chivalry and guardian in ſocage; and again guardian in chivalry is twofold, guar. 
dian in droit, that is to ſay in his own right; and guardian in fait; as where the king or lord afſigneth 
over the cuſtody to another: alſo both theſe are either guardians by right, or guardians by claim and 
poſi-6en without right: likewiſe guardian in ſocage is twofold, wiz. guardian by right, who is called 
tutor proprius; and guardian by poſicllion and claim, who is called tutor alienus. 2 Inſt. 305. 


Lit. $103. 1, As to guardian in chivalry, it is to be obſerved, that by the 
or . common law, if tenant by knights-ſervice had died, his heir male 
. being under the age of twenty-one years, the lord ſhould have the 
13. land holden of him till ſuch heir had arrived to that age, becauſe 
| till then he was not intended to be able to do ſuch ſervice; and 
ſuch lord had likewiſe the cuſtody of the body of the infant to 
reed him up and inure him to martial diſcipline, and was there- 
fore called guardian in chivalry. | 
Co. Lit. 76. 80, if an heir female were unmarried, and under fourteen at her 
anccſtor's death, the lord was guardian till ſhe arrived to that age; 
alſo by Nm. 2. cap. 22. the lord ſhould have had the land til 
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1 ſhe were ſixteen, to tender convenable marriage to her; and if the 
: * ford died within the two years, the law gave the ſame intereſt to 

* | his executors and adminiſtrators. 
q Co. Lit. - Wardſhip was due to the lord in reſpect to the tenure; there- 
. fore if the lord had releaſed his ſeigniory to his ward, or tht 


Abr. 36. ſeigniory had deſcended to him, he ſhould have been out of ward, 
for cefante cauſa ceſſat efeftus. 

Co. Lit, An heir who had been in ward by reaſon of a tenure in capt 

. when he came of age, muſt have ſued livery, i. e. to have had 

the lands delivered to him by the king, the expence of which 

was half a year's profit of his lands holden ; but if the heir had 

been of age at his anceſtor's death, he ſhould have paid for Jand 

in poſſeſſion a year's profit for the king's primier ſeiſin and lieg 

and for rexerſions expectant on freeholds half a year's prolit 

"HU and the king ſhould have had all the meſne profits till _ 
H | of livery were made; ſo if a tender were made, and not dus 
* 8 purſued. Br 
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Guardian, SY 


By the ſtatute of (a) Merton, cap. 6. if the lord diſparaged his Co. Lit. 80. | 


6) male ward under fourteen, he ſhould have loſt the ward, and (a) 2 
the whole profit thereof ſhould have been converted to the ward's writ ery 
benefit; the lord was faid to diſparage the heir by marrying him chat no ac- 


to the daughter of a villain, burgeſs, one attainted of felony, to den could 


1 iti . be brought 
a baſtard or alien, one wanting hand or foot, deformed, paralytick, yecaufe none 
conſumptive, WT was ever 


brought. 


2. Lit. & 108. And the reaſon hereof, ſays my Lord Coke in his comment, is quia periculoſum 


exiſtimandum eſt, quod bonorum virorum non comprobatur exemplo; not, ſays he, that a ſtatute can be 


antiquated, but it may be expounded by non- uſe. Co. Lit. 81. b. [See Hargr. note on this paſſage, ] 
(5) But there never was any forfeiture of the marriage of an heir female. Co. Lit. 82. b. 


On the death of guardian by knights-ſervice, the executors Co. Lit. go, 
ſhould have had the wardſhip of the heir, for they had it, to 
their own uſe, and might have granted or aſſigned it over; and 
therefore were not at all accountable to the infant when he came 
of age. | | 

But this ſort of guardianſhip being a ſort of dominion of maſ- [See Mr. 
ters over ſervants and vaſlals, introduced among the Gothich na- Hargrave's 


| tions to breed them to arms; it was deemed a great burden, and fy... _5 


ſpecies of 
thereſore is now fallen by the 12 Car. 2. cap. 24. by which all te- —.— 


nures by knights-ſ{ervice, and ſocage in capite, are turned into Pg 8 8 
common ſocage, and diſcharged of homage, livery, primier ſeiſin, n. wg e 
wardſhip, Sc. which were at law incident to ſuch tenures, and edit.] 

aids pur file marrier & pur faire fitz chevalier. | 

2. By the common law, if tenant in ſocage die, his heir being co Lit. 87. 
under fourteen, whether he be his iſſue, or couſin male or female, | 
the next of blood to the heir, to whom the inheritance cannot 
deſcend (c), ſhall be guardian of his body and land till his age of [(c)See 2 P. 
fourteen ; and although the nature of ſocage tenure be in ſome 3 _ 
meaſure changed from what it originally was, yet it 1s ſtill called | Sg Ry 
ſocage tenure, and the guardian in ſocage is ſtill only where lands Lit. 87. b. 
of that kind (as moſt of the lands in England now are) deſcend * e 
to the heir within age; and though the heir after fourteen may 
chooſe his own guardian, who ſhall continue till he is twenty-one, 
yet, as well the guardian before fourteen, as he, whom the infant 
{hall think fit to chooſe after fourteen, are both of the ſame na- 
ture, and have the ſame office and employment aſſigned to them 
by the law, without any intervention or direction of the infant 
himſelf; for they were therefore appointed, becauſe the infant, 
in regard of his minority, was ſuppoſed incapable of managing 
himſelf and his eſtate, and conſequently, they derive their autho- 
rity not from the infant, but from the law; and that is the reaſon 
they tranſact all affairs in their own name, and not in the name 
of the infant, as they would be obliged to do, if their authority 
were derived from him. i : 

Hence the law has inveſted them not with a bare authority co. Lit. 
only, but alſo with an intereſt till the guardianſhip ceaſes; and to 90. 4. 
prevent their abuſe of this authority and _intereſt, the law has 
made them accountable to the infant, either when he comes to 
the age of fourteen years, or at any time after, as he thiriks fit; 
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Guardian. 
and therefore, they are not to have any thing to their own uſe; as 
the guardian in chivalry had. } 


Co. Lit.%4. 3. Guardian by nature, who is the father or mother; and here 


9 14 9. we muſt obſerve, that by the common law every father hath 
my $38.6. (a) right of guardianſhip of the body of his ſon and (5) heir until 
55. Raſt. he attain to the age of (c) twenty-one years. | 2 


Ent. 263. ; in 
(a) The father being guardian in ſocage ſhall account with the ſon for the profits ; for otherwiſe it would 


be more for the ſon's advantage to have another for his guardian, than his father. Co. Lit. 88. 
And the true reaſon of guardianſhip is not with reſpect to the benefit of the lord by tenure, but with 
reſpect to the good education of the infant. Carth. 386. — But where the father had the cuſtody of 
the body of his heir apparent, in reſpect of his natural right, he ſhould render no account to the heir; 
for what the father might receive on ſuch account, would otherwiſe have belonged not to the heir, but 
to the guardian in knights ſervice, Co. Lit. 83. (6) The true reaſon why, by the law of England, 
the father hath not the guardianſhip of his younger children, is, becauſe by our law the younger children 
cannot inherit any thing from their father. Carth. 386. per Holt, C. J. (c) That the guardianſhip 
of the father, which is a guardianſhip by nature, continues till the ſon and heir apparent attain to the age 
of twenty-one years, but that is with reſpect to the body only. Carth. 386. per Holt. | 


3 Co. 37. And therefore, when tenures in knights-ſervice were in being, 
at coy the guardian in chivalry could not have the cuſtody of the body 
Lit. 75. 84. Of the heir as long as his father was living; but all, which ſuch 
Dyer, 189. guardian could have, was the cuſtody of the lands which were 
Vaugh-189. Jeſcended to the infant from his mother or other collateral anceſ- 


4: e tor; and therefore, the father had an action of treſpaſs for taking 


therefore . 

the writ de away his ſon and heir quare filium & heredem rapuit, though he 
pts W was not in propriety of ſpeech counted the (d) guardian. 

terre & 


barcdis did not lie, becauſe the father was not complete guardian. Fitz. tit. Garde, 32. 


Lit. & 174+ But neither the mother, nor any collateral anceſtor could have 

Co. Li” 3+. have had the cuſtody of their heir apparent before the lord; for 
argr. Co, though they may have an action of treſpaſs quare conſanguineum & 

Lit. 74. b. heredem rapuit, yet they can have it only againſt a ſtranger, and 

u. 12-] not againſt guardian in chivalry. | 

Co. Lit.$3, 4. Guardian by nurture, who hath only the care of the perſon 

[As to and education of the infant, and hath nothing to do with hi 


dian- 8 g 8 
1 lands merely in virtue of his office; for ſuch guardian may be, 
ture, Mr. though the infant hath no lands at all, which a guardian in ſocage 
Hargrave cannot. : | 


obſerves, | 
that it only occurs where the infant is without any other guardian; and none can have it except the 


father or mother. 8 E. 4. 7. b. Br. Guard. 7. 3 Co. 38. It extends no farther than the cuſtody 
and government of the infant's perſon, and determines at fourteen, in the caſe both of males and females- 
Lord Chief Baron Comyns indeed refers to Fleta, as if, according to that ancient book, grandfatheri 
and great grandfathers might be guardians by nurture; 3 Com. Dig. 42 1. ; but the paſſage cited dot 
not point at this ſpecies of guardian, it deſcribing the patria poteſtas in general, and being apparent!y 
borrowed from the text of the Roman law; nor will it bear the leaſt application to guardianſhip, 5 cut 
den law regulates it. Hargr, note 13. Co. Lit. 119 b.] . 


2. Of Guardians by Cuſtom. 


But for this By the cuſtom of the city of Londen, the cuſtody and guardiat 


wide tit 1 7 1 
Coin of ſhip of orphans, under age, unmarried, belongs to the city. 
Londen, letter (B). | 8 
Lamb. 611, By the cuſtom of Kent, where any tenant died, his heir within 
612. 624, 5- age, the lord of the manor might and did commit the guardianbP 


to che next relation in the court of juſtice, within whoſe juries 


\ 


him to an account ; and if he did not ſee that the accounts were 
fair, the lord himſelf was bound to anſwer it. This province the 
chancellor hath taken from inferior courts fince the conqueſt, only 
in Kent, where theſe cuſtoms are continued ; but the cuſtom is not 
uſed even in Kent at this day, becauſe the lords in giving tutors do 
it at their own peril in the account; and therefore every man 
thinks it dangerous to intermeddle. - 

This guardian appointed by the lord is to have the fame allow- Lamb. 624. 
ance, and no other, with the guardian in ſocage at common law, 
and is ſubject, as has been ſaid, to the account of the heir for his 
receipts, and to the diſtreſs of the lord for the ſame cauſe. | 

If copyhold lands deſcend to an infant within the age of fourteen 2 Roll. 
years, the next of kin, to whom the lands cannot deſcend, ſhall be A% 4% 
guardian both of the infant's land and eſtate, if by the cuſtom of 


1188. S. P. 
a manor the guardianſhip does not belong to another. faid to be reſolved, 


And therefore if a copyhold deſcend to a lunatick, or an infant Hob. 275. 
within the age of fourteen, the lord, without a ſpecial cuſtom for a [In 17. 
chat purpoſe, hath no power of appointing a guardian. 15 


3. Of Guardians by Statute. 


By the common law, no perſon could appoint (a) a guardian, 3 Co. 37. 
becauſe the law had appointed one, whether the father was tenant 6 
by knights-ſervice or in ſocage. 1 


common 
law, tenant in ſocage of age might have diſpoſed of his land by deed, or laſt will, in truſt for his heir; 


but not the cuſtody and tuition of his heir, for the law gave that to the next of kin to whom the land 
could not deſcend. Vaugh. 178. : 


The firſt ſtatute, that gave the father a power of appointing, Sid. Rep. 
was the 4 & 5 P. & M. cap. 8. which provides under ſevere pe- 362. 
nalties, ſuch as fine and impriſonment for years, That nobody 
« ſhall take away any maid or woman-child unmarried, being with- 
in the age of ſixteen years, out of or from the poſſeſſion, cuſtody 
© or governance, and againſt the will of the father of ſuch maid 
or woman-child, or of ſuch perſon or perſons to whom the 
father of ſuch maid or woman-child by his laſt will and teſta- 
ment, or by any other act in his life-time, hath or ſhall appoint, 
aſlign, bequeath, give, or grant the order, keeping, education 
and governance of ſuch maid or woman-child.” 

In the conſtruction of this ſtatute it hath been holden, that if Poph. 204. 
two perſons are appointed guardians by authority of this ſtatute, 
and one of them dies, the guardianſhip will not ſurvive, becauſe 
the ſtatute gives an authority to a ſpecial purpoſe, and makes the 
raviſher criminal within the words of it; and being a penal law 
ought to be conſtrued ſtrictly, | 


The 12 Car. 2. cap. 24. enacts, That where any perſon hath 


c«c 


. 
Lad 


«c 
60 


or ſhall have any child or children under the age of twenty-one 


* years, and not married at the time of his death, it ſhall and may 
be lawful to and for the father of ſuch child or children, whe- 
ther born at the time of the deceaſe of the father, or at that 

| D d 3 c time 


Guardian. 405 


tion the land was; but the lord was bound on all occaſions to call 


406 Guardian. 


wm cc time in ventra ſa mere, or whether ſuch father be within the age 
* « of one and twenty years, or of full age, by his deed executed in 
Hg c“ his life-time, or by his laſt will and teſtament in writing, in the 
c preſence of two or more credible witneſſes, to diſpoſe of the 
« cuſtody and tuition of ſuch child or children, for and during 
« ſuch time as he or they ſhall reſpectively remain under the age 
| © of twenty-one years, or any leſſer time, to any perſon or perſons 
1s [() Other © in poſſeſſion or remainder, other than popiſn recuſants (a); and 
7 1 able. fſuch diſpoſition of the cuſtody of ſuch child or children, ſhall 
See the © be good and effectual againſt all and every - perſon or perſons 
9 & 10 W. „ claiming the cuſtody or tuition of ſuch child or children as 
ee guardian in ſocage, or otherwiſe; and ſuch perſon or perſons to 
relative to © whom the cuſtody of ſuch child or children hath been or ſhall 
the qualifi- & be diſpoſed or "deviſed as aforeſaid, ſhall and may maintain an 
ee &« action of raviſhment of ward or treſpaſs againſt any perſon or 
alſo Swinb. ** perſons which ſhall wrongfully take away or detain ſuch child 
. pe & or children, for the recovery of ſuch child or children, and ſhall 
1 “ and may recover damages for the ſame in the ſaid action, for 
ce the uſe and benefit of ſuch child or children. 1 mY 
6 And ſuch perſon or perſons, to whom the cuſtody of ſuch 
& child or children hath been or ſhall be ſo diſpoſed or deviſed, 
„ ſhall and may take into his or their cuſtody, to the ule of ſuch 
& child or children, the profits of all lands, tenements and here- 
« ditaments of ſuch child or children, and alſo the cuſtody, tuition, 
% and management of the goods and chattels and perſonal eſtate 
* of ſuch child or children till their reſpective age of one and 
« twenty years, or any leſſer time, according to ſuch diſpoſition 
c aforeſaid, and may bring ſuch action or actions in relation there- 
« to, as by law a guardian in common ſocage might do“ 

In the conſtruCtion of this ſtatute the following opinions have 

been holden : + 
Vaugh. 179 1. That a teſtamentary guardian, or one formed according to 
2Will: 329+ this ſtatute, comes in loco farentis, and is the ſame in office and in- 
tereſt with a guardian in ſocage, and differs only as to the modus 
habendi, or in a few particular circumſtances ; as firſt, that the guar 
_ dianſhip may be holden for a longer time, viz. till the heir attains 
the age of twenty-one, where before it was __ fourteen : Se- 
condly, it may be by other perſons holden ; for before it was, the 
next of kindred not inheritable could have it ; now, who the father 

names ſhall have it. | ; 
Vaugb. 178. 2. That though neither before nor ſince this ſtatute a perſon 
nay under age may deviſe his lands, yet a perſon under age may, 
ary guardian Within this act, diſpoſe of the cuſtody of his child, and ſuch dil- 


omg 1 poſition draws after it the land, c. as incident to the cuſtody. 
e cuſtody | 


of the infant's real eſtate, a leaſe granted by him of ſuch eſtate is abſolutely void. Roe v. Hodgſon, 


2 Will. 129. 135] 

Vapgh. 179. 3- That an infant hath the ſame remedy againſt a teſtament} 
guardian, as he had againſt a guardian in ſocage, though the 
ſtatute ſpeaks only of remedies for the guardian, 7, Bs 


4 


ſition 
here- 


have 


Guardian. 


4. If the father being of age deviſe his land to F. S. during the Vangh. 184. 


minority of his fon and heir, in truſt for his heir, and for his main- 
tenance and education until he be of age, this is na deviſing the 
cuſtody within this ſtatute, for he might have done this before the 
{tatute. 

5. If a man deviſe the cuſtody of his heir apparent to J. S., and 
mention no time, either during his minority, or for any other time, 
this is a good deviſe of the cuſtody within the act, it the heir be 


497 


Vaugh. 
184, 5» 


under fourteen at the death of the father; becauſe by the deviſe, the 


modus habendi cuſtodiam is changed only as to the perſon, and left 
the ſame as it was as to the time; but if above fourteen at the 
father's death, then the deviſe of the cuſtody is merely void for 
the incertainty; for the act did not intend every heir thouid be 
in cuſtody until one-and-twenty, non ut tamdiu, ſed ne diutius; 
therefore he ſhall be in this cuſtody but ſo long as the father ap- 
points; and if he appoint no time, there is no cuſtody. - 

6. That as the ſtatute declares the guardianſhip ſhall continue 
till twenty-one, if fo preſcribed by the father, it ſhall not be de- 
termined ſooner even by the marriage of the infant.) 

7. That this teſtamentary guardian hath the cuſtody not onl 
of the lands deſcended or left by the father, but of all lands and 
goods any way acquired or purchaſed by the infant, which the 
guardian in ſocage had not. 

8. That this guardian cannot aſlign or transfer the guardianſhip 
over to another, neither ſhall it upon his death go to his execu- 
tors or adminiſtrators; for though it be an intereſt, yet it is 
an intereſt joined with a truſt, which the 1 might think 
thoſe perſons incapable of executing, thouglhe placed that truſt 
and confidence in the guardian himſelf; but it ſeems, that if two 
or more are made guardians, and one of them dies, the ſurvivor 
or ſurvivors ſhall continue guardians, for from the nature of the 
thing the authority muſt be joint and ſeveral ;\alſo, were it other- 
wiſe, the more guardians were appointed for the ſecurity of the 
infant, the leſs ſecure he would be, becauſe upon the death of any 
one of them the guardianſhip would be at an end. a 

9. That if a perſon appointed guardian purſuant to this ſtatute, 
die or refuſe to take upon himſelf the guardianſhip, the lord chan- 
cellor may appoint a proper guardian. | 

10. Allo if a perſon, appointed guardian purſuant to this ſta- 
tute, becomes a lunatick, or is otherwiſe incapacitated to execute 
the truſt repoſed in him; or if he abuſes the truſt, by doing any 
thing prejudicial either to the perſon of the infant, or his eſtate, 
it ſeems, that the court of Chancery may either totally remove 
him, and appoint another guardian, or elſe impoſe ſuch terms on 
him, by obliging him to give ſecurity, Sc. as will effectually 
hinder him from doing any thing prejudicial to the infant ; but in 
what particular inſtances of this kind a court of equity will in- 
terpoſe, does not ſeem ta be clearly agreed (a). 

H. T. 1791. | 
even though 
iſue. Morgan v. Dill 


Dd 4 


Mendez v. 
Mendez, 
3 Ack. 625, 


Vaugh. 
135, 6. 


Vaugh. 181. 
TMelliſh v. 
De Coſta, 

2 Atk, 15] 


Abr. Eq. 
260. 


Vide 2Chan. 
Ca. 237» 
Chan. 
Rep. 53, 
2 Sid. 424. 
Vern. 442. 
Abr. Eq. 
260, 201. 
[1P, Wms. 
704. 
1 Vez. 160. 
Ex parte 
Lady Ann 
Brydges, 


(a) It will not remove a mother on account of her being married to a ſecond huſband, 
ſhe be deviſce in remainder of the real eſtate, in caſe the infant ward ſhould die without 


3 Wooddeſ. 461] we cbs | ot a P. C. 341. Mellich v. De Coſta, 2 Atk. 15. Sce too 
11. That 
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—_ - Guardian. 
| 3Lev. 305. 11. That a copyholder is not within this ſtatute to diſpoſe of 
Genchand the cuſtody of his infant heir, becauſe of the meanneſs of his 

re, + hv | 

and 2 Lutw. Eſtate, and the prejudice that would accrue to the lord of the 
2181. S. C. manor; and therefore the lord, or thoſe entitled by the cuſtom, 
ſhall have the cuſtody of him. | 5 | | 
Rex v. [12. 'Though a natural daughter hath been holden to be with. 
* in the ſtatute of 4 & 5 P. & M. c. 8. yet natural children are 
Wady, not within this ſtatute, But though not within this laſt ſtatute, the 
St. Paul, court of Chancery will adopt the nomination of the father, with- 
- wh = out referring it to a Maſter, unleſs. ſome objection be ſtated to 
and Peck. the perſon named by the father. And though a grandfather (a) 
— wel Ve cannot appoint a teſtamentary guardian for his grandſon, yet if 
eckham, he leave him an eſtate upon that condition, and the father do 


there cited. . „ : 
(a) Blake v. not ſubmit to it, it will work a forfeiture. 


Leigh, Ambl. 306. | 4 
Vaugh. x80. , 13: An appointment of a teſtamentary guardian by a mother is 


Ex parte Abſolutely void. | 

Edwards, 3 Atk, 519. | 
14d. Shafteſ. 14. If a father diſpoſe of the cuſtody of an infant by deed, 
bury v. {ſuch diſpoſition may be revoked by will. But if there be a co- 
e venant in the deed (5), that the father will not revoke it, a court of 
Rep. 323. equity will not ſet it aſide unleſs the truſt be abuſed, | 

(5) Lecone v. Sheires, 1 Vern. 442. 


Swinb. p. 3. 15. As the ſtatute preſcribes no particular form of appoint- 
__ ment, it is immaterial by what words the guardian is appointed, 
provided the father's intent be ſufficiently apparent] 
Sid. 363. And note, that both by the 4 & 5 P. M. c. 8. and by this 
| ſtatute, there are expreſs ſavings with reſpect to the city of Lan- 
don and other towns, as to the cuſtody of orphans. 


| (B) What Perſons may be Guardians. 


Co. Lit. 88. 1 ERE in the firſt place we muſt take notice, that there can be 

, PS 37% no guardian in focage but where lands of that nature de- 
ſcend to the heir. | 

Co. Lit.87. Therefore if a man die ſeiſed of a rent-charge, common, ot 

> . ſuch like inheritances, which lie not in tenure, and diſpoſe not of 

the cuſtody of his child, the heir may chooſe his guardian; if he 

be ſo young that he can make no-choice, it is moſt fit that his 

next couſin, to whom the inheritance cannot deſcend, ſhould have 

the cuſtody of him, and whoever takes the rent, &c. is charge- 

able in account; but if he have any „ land, the ſocage 


uardian ſhall take the rent-charges, &c. in his cuſtody. 
F. N. B. So, the wife's heir ſhall not be in ward during the life of tenant 


243. by the curteſy, becauſe by his continuance of his wiſc's eſtate the 
| deſcent to the heir is interrupted. 

Co. Lit. 87. By our law the next of blood, to whom the inheritance can- 

This ſeems not deſcend, is entitled to the guardianſhip ; as if the land deſcen 


t bee OY | f 
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ſide, 


ide, ſhall be guardian in ſocage; & fic e converſo, where lands law, and is 
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deſcend from the mother; but the (a) civil law appoints him to conſis 
be guardian that is to inherit next, which our law ſays is com- s 0 ola 


mittere ovem lupo. - Is. ? (a) The 
rule in the civil law is, ubi ſuccęſſionis emolumentum, ibi & tutelæ onus eſſe debet. 


If the younger brother die ſeiſed in tail, leaving iſſue under Co. Lit. 88. 
fourteen, the elder, not the middle brother, ſhall be his guardian 
in ſocage, for in equal degree the law prefers him. 

But, if tenant in tail have no brother or ſiſter, and die, leav- Co. Lit. 38. 
ing iſſue under fourteen, the next couſin of the father's or 
mother's ſide that firſt  ſeiſes the heir ſhall have the cuſtody 
of him; for the relation on both ſides is equal, and no cauſe 
appears wherefore either ſhould be preferred; and he that firſt 
takes care of the heir ſhews himſelf to be moſt concerned for his 
intereſt. 

But if donees in frank-marriage die, their iſſue being under Co. Lit. 88. 
fourteen, the next couſin of the part of the donee that was the 
cauſe of the gift (being not inheritable to the donor's reverſion) 
ſhall have the cuſtody. 8 

A. ſeiſed of ſome lands as heir to his father, and of others as Co. Lit. 
heir to his mother, dies, leaving iſſue under fourteen; the next 88. b. 
coulin of either ſide, that firſt ſeifes the body of the heir, ſhall 
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Ay mg, for the rule is, that no perſon,” who can by any poſſibility inherit, ſhall be guardian, 
+ Lit. 88. | 

R If A. be guardian in (c) ſocage of B. under fourteen, he ſhall Co. Lit. 

© guardian in ſocage of another infant, whom B. ought to be 58+ b. 


ramps of, as being his next couſin pur cauſe de gard, and an 8 
action of account lies againſt him. | au guard» 
ian, purſu- 


- ant to the 12 Car. 2. c. 24. though his ward happens as next of kin to be entitled to the guardianſhip 


of another infant, ſhall not be guardian pur cauſe de gard ; for he is neithe itamen 
N ; r an hereditament, nor oods, 
nor chattels of the firſt infant. l * 184. e gh hy 


An infant, idiot, lunatick, non compos, one blind and dumb, Co. Lit. 


= and dumb, or leper removed, camot be guardian in fo- 38. b. 


419 Guardian. 


(C) By what Authority Guardians are appointed: 

And herein of the proper Juriſdiction in reſtraining 
and puniſhing Abuſes by Guardians, and others, 
in relation to Infants. | 


2 Inſt. 14. II is clearly agreed, that che king as pater patriæ is univerſi 
gu 


Rt ardian of all infants, idiots, and lunaticks, who cannot take 
ver ; 7 * 
"oy oo in Care of themſelves; and as this care cannot be exerciſed other- 


Staundf, wile than by appointing them proper curators or committees, it 


mm 072 i feems alſo agreed, that the king may, as he hath done, delegate that 
di leg has authority to his chancellor; and that therefore at (a) this day the 


the protec- court of Chancery is the only proper court, which hath juriſdic- 
3 tion in appointing and removing guardians, and in preventing 
and of all them and others from abuſing their perſons or eſtates. 

their goods, lands, and tenements; and ſo of ſuch as cannot govern themſelves, nor order their lands an! 
tenements, his grace, as father, muſt take upon him to provide for them, that they themſelves and their 
things may be preſerved. (a) Allo, it feems, that when tenures were in being, and till the court of 
wards was erected, the whole juriſdiction of the king's wards, where the lands were holden in chivalry or 
knights ſervice, was under the juriſdiction of the cdurt of Chancery; ſo likewiſe in relation to ſubjeds, 
this court determined touching the wardſhips of the body, who was the prior and who was the poſt-riar 
lord. And in Palm. 252. it is ſaid. that if a guardian be made by writ out of Chancery, or by the 
direction of the court, his authority cannot be revoked by the infant, but that that court will make him 
anſwer for any act of his to the prejudice of the infant. ¶ This juriſdiction of the court of Chancery, 
in the caſe of infants, Mr. Hargrave conceives to have originated in uſurpation, the arguments in gene- 
ral adduced in ics ſupport being very weak and inſufficient, and its commencement of a very late date, 
Co. Litt. 128. note 16. But ſee a very able attempt to reſcue it from this aſperſion by the learned and 
ſpirited annotator on the Treatiſe of Equity. Fonbl. Eq. Tr. 228. note a.] 


2 Mod. 177. And as the court of Chancery is now inveſted with this autho- 


1 Eq. Cal. ; - , : >» 
Abd. Tity, hence in every day's practice we find that court determining 


Gitb. Eq. AS to the right of guardianſhip, who is the next of kin, and who 
Rep. 172. the moſt proper guardian (b); as alſo orders made, on petition (% 


8 Mod. 214. ** . . . , 25 
9 Mod. 116. or motion, for the proviſion of infants during any diſpute herein; 


135. [Pre. as likewiſe guardians removed or compelled to give ſecurity z they 
Ch. 106. and others puniſhed for abuſes committed on infants, and effeCtual 


nr ae care taken to prevent any abuſes intended them in their perſons 
Wins. 703. Or eſtates; all ſuch wrongs and injuries being reckoned a con- 


2 P. Wms. tempt of that court (d), that hath by an eſtabliſhed juriſdiction 


* 3 the protection of all perſons under natural diſabilities. 
116. 118. 154. 1 Vern. 442. Caſ. Temp. Talb 58. 1 Stra. 168. 2 Stra. 982. 3 Atk. 305. 
(5) A guardian appointed by the court is competent to conſent to the marriage of an infant, Ex 
parte Birchell, 3 Atk, 813. But a petition, that a guardian may be affigned, unleſs to carry o! 
Juit or protect an intereſt, muſt be purſuant to the ſtatute, Ex parte Becher, 1 Br. Ch. Rep. 556+ 
(e) It is now ſettled that an order of maintenance may be made upon a petition without a hill, though 1 
different practice ſeems to have once prevailed. Ex parte Kent, 3 Br. Ch. Rep. 88. Ex parte Sal 
id. 500. In allowing maintenance the court will attend to the circumſtances and ſtate of the M 
as, where there is an elder ſon, and younger children who have no proviſion, it will allow a more amp 
maintenance to the guardian of the eldeſt ſon, that he may be enabled to maintain the younger children. 
Hervey v. Hervey, 2 P. Wms. 21. Pierpoint v. Lord Cheney, 1 P. Wms. 493. Petre v. Petre, 14 1 
$11. Roach v. Garvan, 1 Vez. 160. And it will in ſome caſes allow the principal to be broken 
* for the maintenance of the infant. Barlow v. Grant, 1 Vern. 255. Hervey v. Herve; 1 
ms. 21. (d) If a man marry a ward of the court without confent, he will be committed, thous | 
ſhould appear that he did not know that ſhe was ſo ; Herbert's cafe, 3 P. Wms. 116+ 5 and there * 
be a proper ſettlement made on che wife before the contempt can be cleared. Stevens v. Savage ! 
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Guardian: : 


: {This court will interpoſe, too, even againſt that authority and 


diſcretion which the father bath in general in the education and 
management of his child: 2 fortiori, it will interpoſe againſt per- 
ſons who derive their whole authority from the father : and there- 
fore, although it cannot remove a teſtamentary guardian, or con- 
ſider his conduct a contempt, unleſs the infant be a ward of the 
court (a), yet it may impoſe ſuch reſtrictions as will prevent him 
from prejudicing the intereſts of the ward (6).] 


v. Garvan, 1 Vez. 160. 


But it is clear, that the eccleſiaſtical court hath not any juriſ- 
diction with regard to a guardian in ſacage, or teſtamentary guar- 
dian; and therefore, where Sir Henry Wood having deviſed the 
guardianſhip of his daughter, by his will in writing, according to 
the 12 Car. 2. c. 24. to the lady Cheſter his ſiſter; the ducheſs of 
Cleveland, to whole ſon this 5 hr being about eight years 
old, was contracted, pretending that Sir Henry Wood by word 
revoked this diſpoſition of the guardianſhip, ſued in the preroga- 
tive court to have this nuncupative codicil proved; the court 
granted a prohibition z for they are not to prove a will concern- 
ing the guardianſhip of a child, which is-a thing of a temporal 
nature, and of which the courts at Weſtminſter are to judge, whe- 
ther it be purſuant to the ſtatute or not. 
rourts, and ſeems warranted, within the province of York, by immemorial cuſtom. 
4 Burn's E. L. 102. 


their power hath been confined merely to the appointment of guardians ad item. 
3 Burr, 1436. Co, Lit. 88. Wh I16.] d ® 'S : : 


[When, from a defect of the law, the infant finds himſelf Co. Lit, $8, 


wholly unprovided with a guardian, he may ele& one himſelf, 
This may happen, either before fourteen, when the infant has no 
property ſuch as attracts a guardianſhip by tenure, and the father 
is dead without having executed his power of appointing a guar- 
dian for his child, and there is no mother; or after fourteen, 
when the cuſtody of the guardian by ſocage terminates, and from 
the want of the father's appointment there is no other ready to 
Cn to the truſt, and ro take care of the infant or his pros 
ty. 


D) Of che Manner of appointing and admitting a 
| Guardian, 


* 18 ſaid, that in Chancery a guardian cannot be otherwiſe ap- Abr. Eq. 
pointed than (c) by bringing the infant into court, or his pray- ag ens by 


muß a commiſſion to have a guardian aſſigned him. 
that the court c 


Comb, 256. 330, 1. 


Freeman, 


| - © 2197s and 

Potts v. Norton, in note (1) 110 of Mr. Cox's edition of that book. Powell v. Cleaver, 2 Br. Ch. 
Rep. 499. But qu. if ſuch child ſhould not be a ward of the court? Ex parte Warner, 4 Br. Ch. 
Rep. 101. (a) Goodall v. Harries, 2 P. Wms. 561, (6) Foſter v. Denny, 2 Ch. Ca. 237. Roach 


This claim however hath in modern times been treated as a preſumption, and 


annot appoint a guardian, unleſs the heir be in perſon before them. 2 Leon. 189. S vide 


Regalen 
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Duke of © | 
Beaufort v. th 
Bertie, 1 P. | 1 
Wms. 702. \ 
Butler Vo 


Ambl. 302. 
Lord Shattſ- 

bury's caſe, _ | 
2 P. Wms. "Mi 


Vent. 207, | j 
Lady Chet. 
ters caſe, | 
[The right | 
alſo of ap- | 
pointing 
guardians |, 

of the per- 
ſonal eſtate, 
and if there 

is no other 
guardian by 
tenure or 
otherwiſe, 

of the per- 
ſon,is claim- 
ed by the 
ecclefiaſtical 
Swinb. 210. 


3 Atk, 631, 


b. n. 16. 


(c) It is ſaid 
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412 Guardian, 


Vide bead of Regularly an infant is to fue both at common law and in 


=—_— and e by his prochein amy (a) or guardian; but he muſt al. 
(e) That in Ways defend by guardian, who is to be (5) admitted by the court, 
an ejectment againſt an infant, the defendant cannot appear by procbein amy, for a guardian and Prochein 
amy are diſtin, and the ſuit by prochein amy was not before the ſtatute of Weftm. 1. c. 47. and Vein. 2. 
c. 15. and is given in caſe of neceſſity, where an infant is to ſue his guardian, or is eloined, or the 
guardian will not ſue for him. Cro. Jac. 640.—But for the difference between a prochein amy and guardian 
wide Palm. 296. 2 Inſt. 260. 390. (6) For the regularity of ſuch JO vide 4 Co. 53. b. 2 Inſt. 261 
Cro. Jac. 641. Palm. 296. Sid. 173. 342. 446. Mod. 48. Vent. 73. 2 Saund. 94. 2 Keb. 627, 
Lev. 224. 3 Mod. 236. 2 Vern. 342. Pre. Ch. 376. 8 Mod. 25. Fitzgib. 1. 114. 164. 2 b. 
Wms. 297. 3 P. Wms. 140. 1 Stra. 114+ 304. 445+ 2 Stra. 1076. Cowp. 128. Co. Litt. 135. b. . 1, 


Stil. 369. The reſpective courts, in which the ſuit is commenced, muſt 
nant aſſign a (c) proper guardian to the infant; and therefore if an in- 
Jay: fant is ſued, the plaintiff muſt move to have a proper guardian 
(e) That aſſigned him. | . 
the courſe 
hath been to allow ſome of the officers of the court, &c., who by reaſon of their ſkill make the beſ 
guardians, and proc hein amys for the advantage of the infant. 2 Inſt. 261. That the court of 
Chancery may aſſign one of the fix clerks to be guardian to an infant. 2 Chan. Ca. 163. Butif 
there be a guardian appointed by the father, or ex proviſione legis, as guardian in ſocage, who acts atcord- 
ingly, he only ſhall be admitted to ſue for the infant, unleſs he hath miſdemeſned himſelf, Sid. 324 
per Keling C. J. That the court may diſcharge one guardian and appoint another. Stil. 456. 
That a huſband can't diſavow a guardian made by the court for his wife. Vent. 18 2 
perſon who is reduced by age or infirmities to a ſecond infancy, may alſo defend by guardian. Pr, 
Ck. 429+] | h 8 
(4) And And as no infant can bring his bill but by prochein amy, ſo the 
pc prochein amy muſt take care of it; for if the bill is diſmiſſed, he 
5 muſt (d) pay the coſts thereof. | 


a bill, as proc bein amy to an infant without his conſent, becauſe it:is at his peril that he brings it to be 
anſwerable for the event. Abr. Eq. 72. Andrews end Cradocł. 


Where a bill is brought againſt an infant (if in town) he mult 
appear in court, and have a guardian aſſigned him, by whom he 
may defend the ſuit; if in the country, he ſues out a commil- 
fion to aſſign a guardian, and put in his anſwer; and whether he 
pleads, anſwers, or demurs, {till it muſt be done by his guardian; 
for if it is the plea, anſwer, or demurrer of the infant, without 
doing it by the guardian, it will be irregular. 

But where the infant neglects to appear, or to have a guardun 
aſſigned, it is a motion of courſe (he being in contempt to an at 
tachment) to pray for a meſſenger to bring him into court, and 
when he is there, the court always aſſigns him a guardian; but f 

fe) Pidetit. is (e) doubted, whether this can be done againſt a peer of the 
Privitige realm who is an infant, and whoſe perſon is ſacred. 


(E) At what Time the Authority of a Guardia 


ceaſes, and what Acts will determine it. 


Lit. § 103. THA authority of a guardian in chivalry did not determine ul 
Cn) 7 5* the heir, if a male, came to the age of twenty-one . 
DUAL: aac becauſe it was preſumed, that till that age he was not capable 0 

doing knight-ſervice, and attending his lord in the Wars e 
guardianſhip of an heir female determined at her age of — 
4 : 


d in at common law, but by Wem. 1. the lord had the wardſhip till (a) As to 


t al. ſhe attained the age of fixteen, to tender her convenable mar- 3 
= a : 3 p 
-ourt, riage : the authority of a guardian in (a) ſocage ceaſes at the age che father, 
prochein of fourteen, at which age the infant may call his guardian to an fee ante. 
= iccount, and may chooſe a new guardian. | barge: 
aiim waſte is a forfeiture of the father's guardianſhip. Hard. 69. 
0 
3 If a guardian in ſocage die, the guardianſhip ſhall go to the next Plow. 293. 
img | of kin of the infant, to whom the inheritance cannot deſcend, 0 S, _ 
25 and ſhall not go to the executors of the guardian, becauſe they Lit. 89. S. P. 
muſt can take nothing but what the teſtator had to his own uſe; be- 
an in- ſides, the law gives the guardianſhip to ſuch perſons as are pre- 
ardian ſumed to have moſt affection for the infant; and therefore will not 
entruſt executors with it, who may happen to be ſtrangers. 
. | If a feme infant, who is in ward, marries, at common law 2 och 260. 
. the guardianſhip is determined, becauſe the huſband is immedi- NR 
—Þuif ately on the marriage become her guardian; and it would be in- court of 
N conſiſtent, that ſhe ſhould at the ſame time be under the power Chancery 
til. 456 | of another guardian. a 
8 dian after maariage, yet it will not determine a guardianſhip, or diſcharge any order made for a guardian 
an. Pr. becauſe of marriage. Roach v. Garvan, 1 Vez. 159. ] | 5 
fo the If a feme guardian in ſocage marries, the huſband becomes Plow. 294. 
Ted, he guardian in right of his wife; but if ſhe dies, the guardianſhip 13. 2 
ceaſes as to him, and ſhall go to the next of kin to the infant. f. P. 
os it to be A guardian in ſocage ſhall not forfeit his intereſt by outlawry, Co. Lit. 
or attainder of felony, or treaſon ; becauſe he hath nothing to his 8 6. 
. own uſe, but to the uſe of the heir. * 
he mult 
hom he | 
ommuil- | 
ther he (F) Of the Guardian's Intereſt in the Body and Lands 
ew of the Ward, and his Remedy for the ſame. 
wi ä 
. A® the law hath inveſted guardians not with a bare authority 2 Inf. 90. 
ruardian | - . . 2 . Co. 7 
NN „ only, but alſo with an intereſt till the guardianſhip ceaſes, fo 9 C0. 73. 
es o it hath provided ſeveral remedies for guardians againſt thoſe who 
2 + violate that intereſt; and therefore at common law there were 
74 * remedies both droitural and poſſeſſory, to recover the guardian- 


thip, . | 
As at common law there was the writ de cuſtodid terre & here- 2 Inft. go, 
cir, called the writ of right of ward, wherein the guardian reco- 
rered the cuſtody of body and lands; but if the ward were mar- 
ied, then the guardian was driven to this action of treſpaſs, 


t. ory fe intruſit maritagis non ſatisfaF. But this was remedied 
| | by the ſtatute of Merten, cap. 6. which provides, that in the 
-mine tl writ of right of ward, the plaintiff ſhall recover the value of the 
-apable of Nu at common law, an action of treſpaſs lay for the guardian, 2 Intl. go. 
vars: ble by ory was a poſſeſſory action; and in this at common law he 4255 5 
ſourteen could only recover damages for his ward, and not the ward itſelf; Hader 
it ieee 


but 


414 


caſe. 

Hob. 94. 
(a) And by 
the equity 


of this ſtatute, a writ of raviſhment lay for the guardian in ſocage, as a writ in conſimili caſu. C6. Lit. 

F. N. B. 139. J. 

which gives ſuch guardian the ſame remedies that a guardian in ſocage had, have a writ of raviſhment at 
3 Keb. 446. | 


89. b. 
ward. 


3 Keb. 446. 


Co. Lit. 
88, 89. 
Lit. 8 1 233 
124. 

(5) May 
avow in his 
own name. 
Vaugh. 18. 
Bro. tit. 
Gard. 70. 
tit. Garden, 
19. 

2 Roll. 
Abr. 41. 
Briſden and 


Huſſey, Cro. 
Jac. 8 5 98. 


Shopland 


Leon. 1 58. 
322. 

4 Leon. 7. 

Owen, 45. 
56. Willis 


and White 


wood. 


(e) In Hut. firſt leaſe was ſurrendered, was the queſtion; and it is ſaid to be 


ton, 105. 
this caſe is 
Cited, and 

there ſaid, 
that in 


ſtrictneſs it 


could not 


amounttoa Way, he could not do. 
ſurrender properly ſo called, but that however it amounted to a determinations 


but the ſtatute of (a) Weftm. 2. cap. 3 5. gives 2 writ of ih. 


not to be abſolutely void by the infant's coming of age, but onh 


Guardian. 


ment of ward, in which the plaintiff recovered the body of the 
heir, and not damages only. : 


And it feems, that a teſtamentary guardian may, by 12 Car. 2, 024 


If upon a habeas corpus an infant be brought into court, and it 
appear, that the queſtion is touching the right of guardianſhip, 
the court cannot deliver the infant to the guardian; for he may 
have a writ of raviſhment of ward, | 


(G) What Things a Guardian may lawfully do, 
and will bind the Infant. 


7 


FROM the authority and intereſt, which the policy of the lay 

has inveſted guardians with, it appears, that a guardian my 
do ſeveral acts which will bind the infant; ſuch as making leafs 
for years, which he may do in his own (5) name, and ſuch leſſe 
may maintain ejectment thereupon, 


Therefore if a guardian in ſocage makes leaſes for years, to 
continue beyond the time of his guardianſhip, ſuch leaſes ſeem 


voidable by him, if he thinks fit; for they were not derivl 
barely out of the intereſt of the guardian, or to be meaſured 
thereby, but take effect alſo by virtue of his authority, which for 
the time was general and abſolute ; and therefore all lawful act 
done during the continuance of that authority are good, and mi 
ſubſiſt after the authority itſelf by which they were done is de- 
termined ; and conſeqnently the infant, when he comes of agy 
may, by acceptance of rent, or other act, if he thinks fit, make 
ſuch leaſes good and unavoidable : but a guardian pur nurtur 
cannot make any leaſes for years, either in his own name, or it 
the name of the infant; for he hath only the care of the perſon 
and education of the infant, and hath nothing to do with ll 
lands. | 

A. lets lands to B. for four years, and dies, and the lands be- 
ing holden in ſocage, and the heir under fourteen, the guarciat 
in ſocage, by indenture, before the firſt leaſe is expired, lex 
the ſame lands in his own name to B. for eight years; and if 9 
this acceptance of a new leaſe from the guardian in ſocage Ur 


holden by the court, that it was ſurrendered ; or if it could 5 
be properly called a ſurrender, for want of a reverſion in in 
guardian in ſocage, yet they held, that at leaſt the firſt leaſe va 
thereby (c) determined by admittance of the leſſor's power Fo 
make ſuch preſent leaſe, which, if the firſt ſhould ſtand in 


In 
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Guardian. 415 


In ejeꝭ ment the caſe was, that one A. deviſed lands to B. his Cro. Els. 


of the ſon in tail, with divers remainders over, and makes one C. over- 678. 5 
5 ſcer of his will, and willed that he ſnould have the education of Cann 
C6. Lit | his ſon till he came to twenty-one, and to receive, ſet, and let for 
yy | the ſaid B. the ſaid lands ſo given him, and thereof to account to 
the ſaid B., being allowed his charges, &c. C. makes a leaſe for 
and ſeyen years in his own name, with reſervation of rent to himſelf, 
anſtip, and this leaſe, by computation, was to continue half a year after 


Bis attaining his full age; and if this leaſe was good for any part 
of the term was the queſtion, C. being dead, and B. not of age? 
And it was argued to be good for the whole term, or at leaſt 
during the minority of the ſon, and only void for ſo much as ex- 
ceeded the full age of the ſon; and that C. had an intereſt in the 
land, and not a bare authority only ; for then all leaſes muſt have 
been made in the name of the infant, and ſo he might avoid them 
whenever he thought fit, which the teſtator never intended to 
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the lay impower him to do: but Popham, Clench, and Fenner held, that 
my as this deviſe is, C. was but a guardian for nurture, and could not 
g leaſe make leaſes at his own will and pleaſure, for then he might make 
ch leſee them for an hundred years; but here he can only make leaſes at 
will; for there is no other time certain appointed, and he is but 
in the nature of a bailiff, and accountable ; and therefore it was 
ears, t0 adjudged that the leaſe was void; from which caſe it appears, that 
es een if the authority had been ſufficient to enable him to have made 
but only leaſes for years, ſuch leaſes made by him, during the continuance 
derivel of that authority, would not have determined therewith, but 
neaſured ſhould have ſubſiſted during the whole term for which they were 
hich for made; and the infant in ſuch caſe could not when he came of | 
ful 20h age have avoided them, as he may leaſes made by his guardian in | 
and 7 ſocage, if he thinks fit; becauſe the leſſee would have been in by | | 
e 18 de- the will and deviſe, not by the guardian pur nurture. ne 
of * If a woman who is guardian in ſocage to her ſon marries Plow. 293. 1 
it, make again, and her huſband and. ſhe join in a leaſe of the infant's 8 il 
a 8805 lands, this leaſe upon the death of the huſband becomes void; ih | 
a0, a ks for the intereſt ſhe had in the lands was in right of the in- | 
wy " fant, and therefore ſhall not bind her, as thoſe acts ſhall in which ] 
wit ſhe joins with her huſband in parting with her own poſſeſſions, Y 
Ye A guardian in ſocage may grant copyhold eſtates in his own Co. Jac. 
man's _— and ſuch grant ſhall bind the heir, for he is'dominus pro NN 
8 13 ae 8 ſhall take the profits to his own uſe, though he ſhall — Wb 
11 1 h count for them; and he ſhall keep courts in his own name. Godb. 145. 
Yeage the : . Roll. Abr. 499. 2 Rol. Abr. 42. 
faid to be Alſo it hath been reſolved, that a guardian in ſocage may grant Mich. | 
could no copyholds in reverſion, according to the cuſtom of the manor, 2 
n in the * that ſuch grants ſhall be good, though they come into poſſeſ- and 3 
leaſe un ion during the nonage of the infant. 5 | 
power w infz guardian or prochein amy may make partition in behalf of an 2 Roll. 
ind in ile nt, and it will bind the infant, if equal; for the guardian is Abr. 25% 


. 4 the law to take care of the inheritance of the in- 
In 3 and this ſeparation and diviſion of his part from what be- 
| longs i 
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416 Guardian. 5 


longs to another is ſo far from being a prejudice to the infant, 
that it is really for his benefit and advantage. 
Co. Lit. 17. As the authority and intereſt of a guardian extend only to 
5 2 4 ſuch things as may be for the benefit and advantage of the in- 
(a) But in fant, and whereof he may give an account; on this foundation it 


Oro. Jac. is holden, that a guardian cannot preſent to any beneſice in ripht 
72% wat of the heir, becauſe he can make no advantage thereof (for that 
if the heir would be ſimony); and conſequently has nothing therein whereof 
be within he can give an account, and therefore the (a) infant himſelf ſhall 


the age of | 2 
diſcretion, Preſent thereto. . 


the guardian may preſent in his name. But Parſon's Lau, e. 10. f. 76. makes a guere hered, 
and ſuppoſeth that it muſt be intended of a guardian by knight-ſervice, and not a guardian in ſocage, 

And in 3 Inſt. 156. it is faid, by my Lord Coke, that the heir ſhall preſent of what age foever he 
be, and not the guardian. ¶ See acc. Arthington v. Coverley, 2 Eq. Ca. Abr. 513 Mr. Hargrave cb. 
ſerves in his edition of Co. Lit. note 1. 89. a., that though this laſt caſe “ may remove ail doubts 
about the legal right of an infant of the moſt tender age to preſent, Mill it remains to be ſeen whether 
the want of diſcretion would induce a court of equity to control the exerciſe, where a preſentation is ob- 
tained from the infant without the concurrence of the guardian.” ] 


42E-3- 130. But yet a preſentment made by the guardian in the name of the 
heir, is a good title to the heir in a guare impedit. ; 

Hob. 132. Alſo a guardian in ſocage of a manor to which an advowſon 
is appendant, if he be diſturbed, ſhall have a quare impedit in his 
own name, although he can make no advantage thereof. 

Carth. 79. [f a guardian puts in an anſwer to a bill in Chancery for an 

— 2 infant, on oath, ſuch anſwer ſhall not conclude the infant, nor 

Eccleſton v. be (ö) read in evidence againſt him; for the effect of an infant's 

Petty. anſwer to a bill in Chancery is to no other purpoſe than to make 

ee tay proper parties, fo as to have an opportunity to take depoſitions, 

229. Gilb. and to examine witnefles to prove the matter in queſtion, 


Eq. Rep, 4. 1 P. Wms. 504. 2P. Wms. 387. 401. | 3P. Wms. 237. [Exceptions cannot be 
taken to an infant's anſwer. Stradwick v. Pargiter, Bunb. 338. Nor will an infant's not replying to 
an anſwer, be an admiſſion of the facts in the anſwer, as in the caſe of an adult, for an infant can admit 
nothing. Legard v. Sheffield, 2 Atk. 377.] (5) If an infant put in an anſwer by guardian, and there 
be a decree againſt him, without any day given him to ſhew cauſe, ſuch anſwer ſhall not be read or ad- 


mitted as evidence againſt him when he comes of age; but if a ſuperannuated defendant put in as anſwer 


by his guardian, it ſhall be read againſt bim at any time after, for he is ſuppoſed to grow worſe, and is not 


0 have a day to ſhew cauſe. Abr. Eq. 281. Levirg and Caverley. 


Abr. Equ. An eſtate having deſcended to an infant, ſubject to incum- 
. brances; and the queſtion being, whether a guardian might, 


Danby, without the direction of a court of equity, apply the profits to 
(e) That a diſcharge the incumbrances, or the intereſt of them, or whether 
Sand they ſhould not be accounted perſonal eſtate, and ſo the admin. 
pay pz : i 1 
off a judg. ſtrator of the infant be entitled to them, if the infant died in bi 
ment with minority; it was holden by the court, that a guafdian, without 
+ of 6875 any direction, may pay the intereſt of any (e) real incumbrance, 
fant's eftate. and the principal of a mortgage; becauſe that is a direct and 
1 immediate charge on the land, but not any other real incum—- 
- Chan. brance. | | : 
Ca. 156. 1 Vern. 436. infra. | 
Wen. bob. And therefore where a widow, who was guardian to her 10 
Ebral, received the rents and profits of his eſtate, and paid off debts 0 


ing in bis 
N, but took aſſignments of the bonds, che ſon dy Abdi 


fant, minority, ſhe brought her bill againſt the defendant the heir, for 
a diſcovery of aſſets by deſcent to ſatisfy the money due by bond, 
y to ſhe claiming the profits as adminiſtratrix to her ſon; it was 
e IN» holden by the court, that the guardian was not compellable to 
on it apply the profits of the eſtate of the infant heir to pay off the 
right bond debts, | | | 
that If a guardian borrows money of A. to pay off an incumbrance zVern. 480 
ereoſ on the infant's eſtate, and promiſes to give A. ſecurity for his mo- 11 
ſhall ney, but dies before it is done; though A.'s money is applied to 258 
pay off the incumbrance, yet the court will not decree him ſatis- 
hereof, faction out of the infant's eſtate z but if the ſum diſburſed ex- 
ge ceeds the profits of the eſtate, for ſo much A. ſhall have an ac- 
1 count as for money due to the guardian, and it ſhall be raiſed out 
| oe of the infant's eſtate. | | 
waetner - 


on is ob- 


Guardians. 


A guardian to an infant, having a conſiderable ſum of money Vern, 4090 
in his hands that was raiſed out of the infant's eſtate, lays out, $35. 08 
with the conſent of his grandmother, 3oool. in a purchaſe of . 


helſea v. 

of the lands which lay contiguous to the infant's eſtate, and takes the — 
purchaſe in the name of J. S. for his benefit, if when he came [(-) Where 
a of age he ſhould agree thereto, and allow that money on ac- eee, 8 


count; the infant dying in his minority, it was holden by my lunatick in- 
Lord Chancellor, C. B. Atkins, and J. Lutwyche, againſt the opi- ted part 


for all nion of the Maſter of the Rolls, that though neither the heir nor 4 


7 : | l tick's per- 
at, nor adminiſtrator of the infant were entitled to the lands, yet the ſonal eſtate 
infant's guardian muſt account for this 3000. to the adminiſtrator of the n pur- 
ks chaſe of 


infant; and that it was not in the (a) power of the guardian, lands made 
without the direction of this court, to turn the perſonal into real in the luna- 
eſtate, by which it would deſcend to the heir ; and that the ob- _—_ arg 
jection, that an infant may make a will at ſeventeen of his per- en, that he 
ſonal eſtate, but not of his real, was not anſwered. | _ exceed- 

4 : is power 
by changing the perſonal eſtate into a real, and thereby defeating the next of kin in favour of the heirs at 
law; and therefore the court decreed, that the purchaſed lands ſhould be ſold, and the money divided 
amongit the next of kin, according to the ſtatute of diftributions. 2 Vern, 192. Awdley and Awdley. 


A guardian cannot change the nature of the ward's eſtate, unleſs by ſome act manifeſtly for the ward's 
advantage. Tullitt v. Tullitt, Ambl. 370. Therefore, where an eſtate in mortgage deſcends to an 


hfitions, 


cannot be 
replying to 
can admit 
and there 
ead or ad- 
an anſwer 
, and is nd 


incum⸗ infant, the guardian muſt not let the intereſt run in arrear to increaſe the perſonal eſtate, but ſhould 
joht regularly apply the profits of the eſtats to keep it down. Jennings v. Looks, 2 P. Wms. 278. 
mignt, . 
. A mother, as guardian to her infant ſon, had out of his per- zVern. 193. 
whether ſonal eſtate paid off a mortgage; the infant afterwards died, and 2 ra” 
| _ the eſtate deſcended to a remote heir, and then the mother would 
ed in M1 


have had back the money, but the court denied her any relief. 


without W Io un, an, ak e, a Hee A. 
mbrance, . r 5 C24, 76, ,. & 2. 252 
rect and H O Fe- 22. Seeg . ae .. 
| incun- ) Of the Infant's Remedy againſt his Guardian 
for Abuſes by him. | 
A common law, both a ib ion of ie 4 Aion of f 
1 5 prohibition of waſte and an action of 2 rg. 20g; 
Fee A waſte lay againſt a guardian in chivalry and a guardian in (%) But i 
Hae ocage, for a voluntary, but not for permiſſive waſte, or waſte i2*7* be ws 
ing m 1 done b 3 : Jjointenants 
minority, | * ( ) ſtranger. | of award, 


and the one do waſte ; this ig the waſte of bath, for he is no ſtranger. 3 E. 3» 18» 
, „ | —_— 
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41 8 | | Guardian, 


- Baugh, abatement and a diſſeiſin. 


3laft. 35. If 2 guardian ſuffereth a ſtranger to cut down timber trees, or 
to proſtrate any of the houſes, and doth not, according to his 
duty and office as guardian, endeavour to keep and preſerve the 
inheritance of the ward in his cuſtody and keeping, and doth not 
_ prohibit and withſtand the wrong-doer; this ſhall be taken in law 
for his conſent, according to the rule, i non prohibet quod pro- 
Hibere poteſt, aſſentire videtur ; and if ſuch waſte and deſtruction be 
done without the knowledge of the guardian, or with ſuch force 
as he could not withſtand, then ought the-guardian to cauſe an 
aſſiſe to be brought againſt ſuch wrong-doers, by the heir, where- 
in he ſhall recover the freehold, and damages for ſuch wrong and 
diſheriſon. | | 
2 Inſt. 305. And if the heir brings his action of waſte within age, the judg- 
ment according to the ſtatute of Gloceſſer, 6 Ed. 1. cap. 5. ſhall 
not only be to recover locum vaſiatum, but the guardian ſhall loſe 
the whole wardſhip, and yield to the heir ſingle damages, if the 
wardſhip be not ſufficient to ſatisfy the damages, | 


2 Inſt. 305, If the guardian doth waſte, and after aſſigneth over his intereſt, 


an action of waſte lieth againſt the grantor in the fenet. 


| > Inft, zo. Alſo if the waſte be committed ſo near the time of the in- 


fant's coming of age,, that he could not conveniently bring his 
action of waſte during his minority; yet after the determination 
of the guardian's intereft, he may bring his action of waſte, 
and in ſuch caſe, as he cannot recover the wardſhip which 
is ended, he ſhall by the ſtatute, of Glocgſter recover treble 
damages. e e ; # £1 

2 Inst. 413. By Weſtm. 2. cap. 5. if leſſee for years, or guardian alien in 
fee, the remedy for recovering the freehold ſhall be by an aſſiſe 
of novel diſſeiſin, and both the feoffor and feoffee ſhall be eſteemed 
diſſeiſors, and the ſurvivor of them ſhall be liable to this remedy. 
So, if either happen to die, he that ſurvives may be conſtrued 

aà diſſeiſſor, and as ſuch liable to this action. | 
Not only guardians in chivalry,” but in ſocage, and by nature, 
come within this law of Feftm. 2. So alſo their alienations not 

only in fee, but in tail, or for life, are within the act. 
Bro. Difſei- If a guardian accepts of a feoffment from his ward, the ward 
fin,95- may bring an aſſiſe againſt him as a diſſeiſor; for the guardian ach 


S } | 8 . 3 . * 
— 9 pon of contrary to his duty, when he aſſents to any alienation made by 


* his infant; for it is his duty to protect the inheritance of his 
the influ- 8 . . = * 
. ward, and to deliver it up to him at full age, and not to bring 


from this into his own family. 


relation, that they will in general reſcind any tranfaQion between guardian and ward. See the caſes te 
ferred to ſupr. tit. Fraud, 305. 


Co. Lit. 579 If a guardian, after the full age of the heir, continues in poſ- 
ce bg ſeſſion, he is an abator, and an aſſiſe of Mortdancefter lies again 
FP. 1 him by the heir; but he cannot be deemed a difſeiſor, becauſe he 


C.B. on the does not actually ouſt the heir of his freehold, which is requ! 
argument of 


Ale cafe of in a diſſeiſin, but holds him out by an intermediate entry between 
Blundell v. him and his anceſtor, which makes the diſtinction between an 


6 


common 


called che Earl of Notiingham's caſe, Juſtice Barclay faid, that he whom Lord Coke in this caſe call 4 


SOT SO SO WP 


| fant's eſtat 
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Abator, miſt be taken for a diſſeiſor; as he had actual poſſeſſion by the poſteſſion of the guardian. Lord 
Nott. MSS.—See Cro. Car. 302. Lit. Rep. $72. 1 Ventr. 35. 80. Co. Lit. 271. a. n. 2. 13th 
edit. ] ERS ES | 5 
If an infant appears by guardian and ſuffers a recovery, this Roll. Abr. 
ſhall bind him; and one of the reaſons hereof is, that if the re- 73 
covery be to the prejudice of the infant, he has his (a) remedy ide tir. 
for it againſt his guardian, and may reimburſe himſelf out of his Fines and 


pocket, to whom the law had committed the care of him. - NN 


guardian faint pleads or miſp leads, the infant hath an action againſt him. Dyer, 104. b. Mod. 48, 49. 


A +uzrdian ſuffered a dowrefs to recover at law, by not ſetting up a term which was created for pro- 
refting a purchaſer, and the infant was relieved in equity. Preced. Chan. 151. 2 Vern. 378. 8. Ce 
1 P. Wms. 137. 8. Tz I Br. P. Go 137. f 


(1) Of obliging a Guardian to account, and what 
| Allowance he ſhall have. 


; \ 
Y the (a) common law, guardians in ſocage are accountable to Co, Lit. 873 
the infant, either when he comes to the age of (6) fourteen (%) At cee 


.* * 1 a 
years, or at any time after, as he thinks fit. e. 


could not have an action of account, nor eduld any but the king have ſuch an action againſt them ; for 
matters of account lie ſo much in privity between the parties, that thoſe who are ſtrangers thereto can 
neither tell what allowances ought to be made by the one party, or what might be alleged in diſcharge 
of the other; but by Y/efm. 2. cap. 23+ if the heir make his will, (which it ſeems to be agreed he may 
now do at the age of fourteen), his executors ſhall have an action of account againſt guardian in 
ocage; and by 25 E. 4. c. 5. Executors of executors may have ſuch an action; and by 31 E. 3. c. 17. 
zd miniſtrators; and by 4 & 5 Ann. c. 16., an action of account lies againſt the executors of a guardian, 


dailiff or receiver. Co. Lit. 87. (5) That an infant may by his procbein amy call his guardian to an * 


chunt even during his minority. 2 Vern. 342. 1 P. Wms. 119. [The court of Chancery will per- 


mit a ſtranger to come in and complain of the guardias and abuſe of the infant's eſtate. Earl of Pom» 
fret v. Lord Windſor, 2 Vez. 484.1 | FI | 


But the guardian, on his account, ſhall have allowance of all co. Lis: 
reaſonable expences z and if he is (c) robbed of the rents and 3 3 
profits of the land without his default or negligence, he ſhall be dhe infant's 
atcharged thereof upon his account; for he is in the nature of a eſtate fuffers 
e or ſervant to the infant, and undertakes no otherwiſe than — 

1 5 I j 's 
* 55 diligence and fidelity — and tempeſt, or other inevitable accidents. 8 Co. 84. 
\ if a man enters as guardian into the lands of an infant, who Roll. Abr. 
das no title to be guardian, it is at the (d) election of the infant 667. 


£24 . : © 0 Cro. Car. 
to make him a diſſeiſor on account of his wrongful entry upon, 2217. 


3 : f | 
_ actual ouſter of, ſuch infant, or elfe diſſemble the wrong, and (4) If guar- 
call him to an account as guardian. N 


<upy after the heir attain to the age of fourteen years, he may be charged as bailiff, 2 Inſt. 390. 


lt a man during a perſon's infancy receives the profits of an Abr. Eg 
e, and continues to do ſo for ſeveral years after the . Yat- 


n \ . f lop and Hol- 
10 wo comes of age, before any entry is made on him ; yet he ſhall the: 

| © / count for the profits throughout, and not during the infancy (e) That if 
only, ; 15 f | a man in- 
3d infant. . 1 . ' N | trude upon 
"rag ſhall toceive the profits but as guardian, and the infant fhall have an account againſt him in 


Nn. 295» 
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Preced. 


Chan. 535+ 


1 Chan. 
Rep. 97. 
Wale and 
Buckley, 
> Chan. 


Ca. 245 


Habeas Corpus. 


A receiver to the guardian of an infant, who has had his account 
allowed him by the guardian, ſhall not be obliged to account over 
again to the infant when he comes of age. 

If a guardian takes a bond for the arrears of rent, he thereby 
makes 1t his own debt, and ſhall be charged with it. 


If a guardian to an infant, whoſe lands are incumbred to the 
value of 6007. buys it off with 1001. of the infant's money, he 


ſhall not charge the infant with the 6004. _ 


Habeas Corpus, 


(A) Of the wie and fi Kinds of Writs of 
Habeas Corpus, 


(B) Of the Habeas Corpus ad Sabjiciendund + thi 
herein, f 


1. What Courts have a Juriſdiction of granting it. 
2. To what Place it may be granted. 
3. In what Caſes it is to be granted, and where it is the 
proper Remedy. 


4. How far the Courts have a diſcretionary Power in grant- 
ing or denying it: And therein of the Habeas Corpus AQ. 


5. Of the Manner of ſuing it out, and the Form of the Writ 
6. To whom it is to be directed. 
7. By whom to be returned. 


8. Of the Manner of compelling a Return, and the Offence 
of a falſe Return. 
9. What Matters muſt be returned together with the Bod 
of the Party, 
10. Where the Return ſhall be ſaid to be ſufficient, and to 
warrant the Commitment. 
11. Whether the Party can ſuggeſt any Thing contrary t0 
the Return, 
i 12. Whether any DefeCt in the Return may be amended. 
13. What is to be done with the Priſoner at the Return! 
And therein of bailing, diſcharging, or remanding him. 


(c) Of the Habeas. Corpus ad faciendum & r- 
piendum. (40 


© kd wa tw» OO. ﬀxoar 


| Habeas Corpus. 


Int . 5 | 
xl (A) Of the Nature and ſeveral Kinds of Writs of 
cby | Habeas Corpus. Es : 
HEREVER a perſon is reſtrained of his liberty by being Vaugh.136. 
the confined in a common gaol, or by a private perſon, whe- bel 
he ther it be for a criminal or civil cauſe, he may regularly by habeas chat it is at 
| corpus have his body and cauſe removed to ſome ſuperior juriſdic- this day the 
tion, which hath authority to examine the legality of ſuch com- Pre uy 
mitment, and on the return thereof either bail, diſcharge, or re- ye relieved 
mand the priſoner, againſt a wrongful impriſonment. | 


caſes, and is deemed (a) a prerogative writ, which the king may 
iſſue to any place, as he has a right to be informed of the ſtate and 
condition of the priſoner, and for what reaſons he is confined. It 
is alſo in regard to the ſubject deemed his writ of (6) right, that 
is, ſuch an one as he is entitled to (c) ex debito fuſtitiæ, and is in na- 
ture of a writ of error to examine the legality of the commitment; 


and therefore commands the day, the caption, and cauſe of deten- 
tion to be returned. | | 


tendant may be brought into court upon the old writ. 1 Bur. 480. 542. 606. 


The habeas corpus ad faciendum & recipiendum iſſues (d) only in 
civil caſes, and lies where a perſon is ſued, and in gaol, in ſome 
interior juriſdiction, and is willing to have the cauſe determined in 
ſome ſuperior court, which hath juriſdiction over the matter; in 
this caſe the body is to be removed by habeas corpus, but-the pro- 
ceedings muſt be removed by certiorari. | 


| grant- 


The habeas corpus ad ſubjiciendum is that which iſſues in criminal 


421 


2 Inſt, 


785 
4 Inſt. 182. 
(a) Cr . 
Jac. 543» 

2 Roll, 
Abr. 69. 
(5) That 
It is an an- 
cient and 
legal Writs 
Cro. Car. 
466. But 


it is no original writ. Carter, 221. per Vaughan, (c) 4 Inſt. 290, * Iſſued in vacation, and return= 
able mmediat? before a judge at his chambers; does not expire by the coming in of the term; but de- 


For this 
vide infra. 
(4) If upon 
this writ a 
civil action, 
and alſo a * 
matter of 
crime be 


returned; as-if a perſon be arreſted for debt, and alſo charged with a warrant of a juſtice of peace for 


d. oy 
and Ac if fraudulent, they may remand him. 2. If it be found real, they may commit him to the King's Bench 
e Wit. with his cauſes, though they are matters of crime; for that court hath conuſance as well of the crime as 


of the civil action; but then in the term the court may take his appearance or bail to the civil action, and 


telony ; in ſuch caſe, 1. If it appear to the judge or court, that the arreſt for debt, or other civil action, 


remand him, if they ſee cauſe, as to the crime to be proceeded on below; but upon the writ ad facien- 


Offence babeas corpus ad ſubjiciendum. 2 Hal. Hiſt, P. C. 145. & wide 6 Mod. 133. 
There is likewiſe a writ of habeas corpus ad reſpondendum, where Dyer, 192: 
he Body a perſon is confined in a gaol for a cauſe of action accruing within 128 
tome inferior court; and a third perſon hath alſo a cauſe of action 5 
t, and t0 againſt him; in which caſe he may have this writ in order to Mod. 235. 
charge him in ſome ſuperior court; for inferior courts being tied Ur; e 2 
ntrary de down -to cauſes ariſing within their own juriſdiction, the party 2 * ; 
| would be without remedy, unleſs allowed to ſue him in another 2 Burr, 
ended. WY Laser be removed to de C. . by ls vrt, nor dir gb; r Ager 
Return: n e C. B. by this writ, nor vice verſa ; for the Counter 
bim. cales there can be no defect of juſtice, as theſe courts be removed 
g ar have (J) conuſance as well of local as tranſitory actions. __— 


25 rect Bench by habeas corpus, 


Ee 3 


dun © recipicndum, there ought not ſingly a matter of crime to be returned, for that belongs to the 


King's 


Fay: : and intending to go over to the Fleet, -procure ſome friend to bring a babeas 
of "Fu; to remove him thither, he ſhall not be removed thither till he has anſwered to the cauſe in B. R., 
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422 | ' Habeas Corpus, 
for he ſhall not compel the plaintiff to follow after a prolling defendant ; and fo vice werſ# of the Com. 
mon Pleas, each court ſhall retain the defendant where he is firit attached, and after he has anſwered 
there, he may be carried anywhere. Salk. 350. pl. 1. [Where a defeadant charged with proceſs out 
of B. R. is removed before declaration to the Fleet priſon, the plaintiff, in order to enable himſelf to de. 
clare againſt him in B. R., muſt remove him there by this writ z otherwiſe his proceeding muſt be in 
C. P. Maddock v. Fletcher, Barnes, 384. Beaſley v. Smith, id. 402. If defendant be removed after 
declaration delivered, the plaintiff may proceed where he hath declared. Aſh v. Day, id. 384. 
(J) And therefore this writ lies not to a county palatine. Salk. 354+ pl. 17. — nor to the cingue ports, 
unleſs the action be local, ſo that they cannot have conuſance of it. Mod. 20. 8 Mod. 22. 
12 Mod. 666. [This writ doth not lie for the plaintiff in an inferior court to remove the body of the 
defendant into B. R. to anſwer to a new action there for the ſame debt. Meiſome v. Gardner, Coup. 
116. If a defendant is in cuſtody at the ſuit of the crown, he cannot be turned over on a habeas corpus 
to another priſon at the inſtance of a private perſon for debt, on an allegation of a pardon by act of par. 
liament, but it muſt be by ſuggeſtion on record, that the crown may traverſe it. Rex v. Pawlett, 
Andr. 274. A priſoner in the Fleet for contempt in the Exchequer in not paying a debt to the crown, 
may be brought into B. R. by babeas corpus, and ſurrendered to the marſhal, in diſcharge of bail ig 
another; cauſe, and cannot be remanded to the Fleet on motion; but a habeas curpus muſt be brought from 
the Exchequer, which the marſhal will return there, and they will remand to*the Fleet. So, in civil 
cauſes between ſubje& and ſubject, and in criminal cauſes at the ſuit of the crown. Chitty's cafe, 
1 Wilſ. 248. See too the caſe of the bail of Boice and Sellers, 1 Str. 641. A babeas corpus may he 
had to bring up an impreſſed man, or a ſoldier, in diſcharge of bail ; but as ſoon as he is ſurrendered 
and committed, he will be diſcharged. Bond v. Iſaac, 1 Burr. 339. ] 


(a) Thereis There are alſo beſides theſe (a) other writs of habeas corpus, 28 3 


alloa writof abea- corpus ad deliberandum & recipiendum, which lies (6) to re- 
babeas cor- 


pus ad ſalſ. move a perſon to the proper place or county, where he committed 
faciendim ſome criminal offence, „ 
after a judg- | 
ment; and on this writ the attorney for the plaintiff muſt - indorſe the number-roll of the judgment on 
the back of the writ. Sid. 100. Styl. Regiſt. 331. [And this writ as well as the habeas corpus ad 
reſpondendum ſhould be directed to the warden of the Fleet, or keeper of any inferior priſon, returnable 
at a day certain in court. Tidd's Pr. 170, 171, ] Habeas corpus upon a cepi, where the party 
taken, and in execution in the court below. So, upon an attachment out of Chancery, and a cept 
corpus returned by the ſheriff, the next ſtep is a habeas corpus; for the ſheriff having executed the come 
mand of the wiit of attachment by taking the body, he cannot carry him out of the county without the 
king's writ. There is alſo a writ of habeas corpus ad teftificand.,, which is to remove a perſon in 
confinement in order to give his teſtimony in ſome court of juſtice; for which wide Styl. 119. 126. 250. 
3 Keb. 51. Comb, 17. 48. * Habeas cor pu ad teſtificandum lies to remove a priſoner in 
execution, to be a witnels 3 yet where it appears to be a contrivance, the court will not grant it; 23 
if A convicted of bribery on the oath of E., indicts him for perjury on that very oath. Rex v. 
Purbage. 3 Bur. 1440. [It was refuſed to bring up a perſon who was in the capacity of a common 


= 


ſailor on board a man of war, and not detained there as a priſoner, becauſe there was no affidanit 


of his haying been ſerved with a ſubpœna, and being willing to attend. Rex v. Roddam, 
Cowp. 672. It will not be granted to bring up a priſoner of war; the uſual way of obtaining the 
preſence of ſuch a witneſs, is by order from the ſecretary of ftate. Furley v. Newnham, Doug 419- 
(5) A perſon committing a crime in Barbadoes, and apprehended here, may be ſent thither by haben 
corpus and tried 3 Keb. 560. 566. 568. Warrer's caſe. ——— Alſo, fince the babeas corpus act, 2 pere 
fon cammitting a criminal offence in Ireland being here, may be ſent to Ireland and tried there, 


2 Vent. 314. Col. Lundy's caſe. 2 Stia, 848. Barnard. X. B. 225. Fitzgib. 111. pl. 12. 14 Vin. 


Abr. 569. pl. 7. Alſo, juſticee of gaol- delivery may ſend pz ſoners by babeas corpus to the ſheriti 
of another county, and a precept to the ſheriff of that other county to receive them, namely for a fciony 
committed in that county, though that county be out of the circuit of the juſtice that ſends them. 


2 Hales Hiſt. P. C. 37. That it any babcas corpus come to receive a priſoner from another gaol, the 


gaoler js to take notice of the offence for which he ſtood committed at the other gaol, and to inform the 
court, that if he (hall happen to be acquitted or have his clergy, he may yet be 1emanded to the former 
gaol, if there be cauſe, Kelynge 4. Aud that if any habeas corpus come to the gaolers to remove à 
2 that with the priſoner they allo certify the cauſe for which he food there commiteds 
elynge, 4. | F 
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(B) Of the Habeas Corpus ad Subjiciendum : Ad 


herein, 
1. What Courts have Juriſdiction of granting it. 


17 is clear, that both by the common law, as alſo by the ſtatute“, = Ing. 55: 
the courts of Chancery and King's Bench have juriſdiction of + 2 < 
awarding this writ of habeas corpus, and that without any privi- , Tomes oj 
lege in the perſon for whom it is awarded; but it ſeems, that by x4. 3. 
the common law the court of King's Bench could only have award- 31 Car. 4. 
ed it in term-time, but that the Chancery might have done it as 
well out as in term, becauſe that court is always open. | 
If the habeas corpus iffues out of Chancery, and on the return 2 Mal. Hist. 
thereof the Lord Chancellor finds that the party was illegally re- 5 * 
ſtrained of his liberty, he may diſcharge him, or if he finds it p. C. c. TR 
doubtful he may bail him; but then it muſt be to appear in the 84. 
court of King's Bench, for the Chancellor hath no power to pro- 
ceed in criminal cauſes z or the Chancellor may commit the party 
to the Fleet, and in term-time may propriis manibus deliver the re- 
cord into the King's Bench, together with the body; and thereupon 
the court of King's Bench may proceed to bail, diſcharge or com- 
mit the priſoner. | 


If the habeas corpus, and alſo a certiorari, be granted returnable in 2 Hal. Hin 


Chancery, and the cauſe and body be returned there, they may be F. C. 17%, 


ſent into the King's Bench; if the body only be returned with the 
cauſes, by habeas corpus into the Chancery, and delivered over into 
the King's Bench, they may proceed to the determination of the 
return, and either by procedendo remand him, or grant a certiorari 
to certify the record alſo, and thereupon commit or bail the pri- 
ſoner, as there ſhall be cauſe. _ Ta | 

But ſending an habeas corpus ad fuoiendum & recipiendum by the 2 Hal. ma, 
Chancellor for perſons arreſted in civil cauſes, eſpecially being in F. S. 148. 
execution, is neither warrantable by law nor ancient uſage, and 
particularly forbidden by the ſtatute 2 H. 5. flat. 1. cap. 2. as to 


perſons in execution. 


There are ſeveral ſtrong opinions, that no habeas corpus ad ſub- Dyer, 175; 


jiciendum could by the common law iſſue out of the courts of a 


xchequer or Common Pleas, unleſs it were in the caſe of privi- 3 Leon: 18. 


lege, becauſe theſe courts are confined to civil cauſes vis 6. and, 4 Inſt. 70. 
therefore unleſs the party were an attorney, or entitled to the pri- 344.1 * 
vilege of the court as an officer, &c., or unleſs there had been a 2 Mod. 198. 
{uit commenced againſt him in thoſe courts, they could not grant Y=ugh-295, 
a habeas corpus ad ſubjiciendum), though they might any other writ CL 
of hab 2 Vent. 22, 
*AVeas COrpus, 

But notwithſtanding theſe opinions, it was holden in Buſhes Vaugh. 155. 
Calc, that the court of Common Pleas may ifſue a habeas corpus ad and leveral 
ſubjiciendum, and that if it appeared on the return thereof that the f it 


n g of writs of 
party was impriſoned and detained againſt law, the court might, Lon ag 
( though 7 of this 


Þabeas Corpus. 12g 


FY 


—— ; - _ — LH — 8 
— — 5 * =, "= 8 
— a J ry 
ol — — — — 
— — - —_— SS = = LS = 


DT ——ð n a 
8 In — - — 


. Þabeas Corpus. 


kind out of though there was no privilege, in the caſe, diſcharge him; for Kh 
the court of that to remand him would be an act of injuſtice in the court, and « p 
: _— contrary to magna charta. 5 | eas | Ne : ce t 
Caſe, 3 Wils. 172. Hood's caſe, a Bl. Rep. 745. S. C.] | 40 / 


2 Hal, Hit, Alſo, by the ſtatute of 16 Car, 1. cap. 10. they have an original | 
P. C. 144+ juriſdiction to bail, diſcharge, or commit, upon an habeas corpus 3.1 
for one committed by the Council-Table, as well as the King's 
Bench, and that although there be no. privilege for the perſon 


; | A 
BE committed. 3 | | = p 
2 Jon. 14 Alſo, by the habeas corpus act, 31 Car. 2. cap. 2. any of the ſaid - 
37 courts interm-time, and any judge of either Bench, or baron of the 4 
Exchequer, being of the degree of the coif, in the vacation, maß 1 10 
award a habeas corpus for any priſoner whatſoever, and on the return I , u 
thereof diſcharge him, if it ſhall clearly appear that the commit. | Ws 
ment was againſt law, as being made by one who had no juriſ- p or 
diction of the cauſe, or for a matter for which no man ought by | a rei 
law to be puniſhed; or bail him, if it ſhall be doubtful whether Ol I — 
the commitment were legal or not; or remand him, according tag s * 
the nature and circumſtances of the cafe. Wes 
N | ; 15 « jud 
| 2. To what Places it may be granted. * v9 
; : . be 
2 Roll. It hath been already obſerved, that the writ of habeas corpus 18 a M a. 
Abr. 69. prerogative writ, and that therefore by the common law it lies to « ſud 
Oro. Jace any part of the king's dominions; for the king ought to have an « wh 
343: impri id therefore no br 
account why any of his ſubjects are impriſoned, and therefore FEAT: 
_ anſwer will ſatisfy the writ, but to return the cauſe with paratum « for 
Babeo corpus, c. wy | . N Ex 
Palm. 54 Hence it was holden, that this writ lay to (a) C Mais at the time "Tags 
(a) _ * it was ſubject to the king of England. | 531 which 
in the King's Bench in Ireland; it was ſuggeſted, that the plaintiff was in execution upon the judgment him, 
in Ireland; and the court ſeemed to be of opinjon, that a babeas corpus might be 17 thither to remove 
him, as writs mandatory had been awarded to Calais, d now to 95 0. Guer . ent 357.— [Ser But i 
atc. 2 Burr. 856. ] A babeas cor pus granted to 7 9 Sid. 386. | Jurors 7 
| and 
2 Roll. It hath been holden, that this writ lies to the marches of Malen mae a 
Abr 69- as it does to all other courts which derive their authority from the Pry 
Oy king, as all the courts exerciſing juriſdiction within his W mitted t 
cberley. do, and that being a prerogative writ it does not come within the the imp 
Fe” rule brevia domini regis non oder i &c., for that muſt be under- | em 
| ſtood of writs between party and part rt. ger and 
(3) Buta Alfo, it hath been adjudged, that (5) this writ lies to the (c) ment, tþ 
pabearcor- cinque ports, to Berwick, although objected to have been part « eſt reme 
ee Scotland, and to the (d) county palatine. : 8 erpus, 
recipiendum does not lie to che cinque ports. Sid. 431. (e) Palm. $45 $+ 96. Bourne's caſe, Ifah 
Jac. 543+ S. C. adjudged, 2 Rol. Abr. 69. (4d) Latch 260. Fobſon's caſe. 3 Keb. 279» the ju a 
MT | | | L l 
Alſo, by the habeas corpus act, 31 Car. 2. cap. 2. par. 1 I. it 3 Pars 
enacted and declared, „That an habeas corpus, according to the 3 


« intent and true meaning of the act, may be directed ane — 


 « into any county palatine, the cinque ports, or other privile ged | ; 
« places within the kingdom of England, dominion of Wales, or 


« town of Berwick upon Tweed, and the iſles of Jerſey or Guern- 
10 fey, any law, Sc.“ | | : 


3. In what Caſes it is to be granted, and where it is che proper 
1 Remedy. N | 


A habeas corpus is a writ of right, which the ſubject may demand, Vaugh.136. 
and is the moſt uſual remedy by which a man is reſtored to his $4 
liberty, if he hath been againſt law deprived of it. | 

By the 31 Car. 2. cap. 2. par. 9. it is enacted, “That if any 
« ſubject of this realm ſhall be committed to any priſon, or in 
« cuſtody of any officer or officers whatſoever, for any criminal 
« or ſuppoſed criminal matter, that the faid perſon ſhall not be 
« removed from the ſaid priſon and cuſtody into the cuſtody of 
« any other officer or officers, unleſs it be by habeas corpus, or ſome 
« other legal writ z or where the priſoner is delivered to the con- 

« ſtable, or other inferior officer, to carry ſuch priſoner to ſome 
« common gaol; or where any perſon is ſent by order of any 
« judge of aſſiſe, or juſtice of the peace, to any common works 

4 houſe or houſe of correction; or where the priſoner is removed 
from one priſon or place to another within the ſame county, in 
« order to a trial or diſcharge by due courſe of law; or in caſe of 
« ſudden fire or infection, or other neceſſity, upon pain, that he © ' 
ho makes out, ſigns or counterſigns, or obeys or executes ſuch 
& warrants, ſhall forfeit to the _ grieved one hundred pounds 
* for the firſt offence, two hundred pounds for the ſecond, c.“ 

If a party be impriſoned againſt law, though he is entitled to a Fitz. 
babeas corpus, yet may he have an action of falſe impriſonment, in 5 
which he ſhall recoyer damages in proportion to the injury done = 2 
him. 2 Inſt. 55. 10 H. 7. 17. 5 Co. 64. March 217. 11 Co. 98. 99. 

But it was holden in the caſe of Buſbel, who together with the other Mod. 119. 
jurors appointed to try an indictment for a riot between the king 3 1 32. 
and Pen and Mead, was fined at the Old Bailey, becauſe they 3 

bound a verdict contra plenam evidentiam & directionem curiæ in materid 
leit; and for non-payment of the fine, divers of them being com- 
mitted to priſon, brought their habeas corpus in C. B.; that though 
the impriſonment (a) was illegal, yet that no action lay againſt the 
commiſſioners, becauſe they acted as judges; and commiſſioners of 
cer and terminer can no more be puniſhed for an erroneous commit- 
ment, than they can be for an erroneous judgment; and the high». 
elt remedy the party in this caſe can haye is a writ of habeas 
corpus. 8 N | 

if a huſband confine his wife, ſhe ay have a habeas corpus ; but 

5 aN on the return of it cannot remove the wife from her 

Uldand. . I; | : 
A motion was made for a habeas corpus to the Lord Leigh, to LadyLeigh's - 

laye in court the body of his wife; and the caſe was, the parties 3 


26 Car. 2. 
_ were in B. R. 


? 
: 
| 
[ 
\ 
| 
* 
1 
' 
{ 
j 
f 
[1 
N 
: 
: 
3 
£1 


y þ = - AO IS. TIES. SE CEE SIE CEE N 
1 c \, * 9 F * 
— . % * * . 3 * * Sy 
* LY K EF 


"1 | Habeas Corpus. 


2 Lev. 128. were married in 1669, and becauſe they were both within age, 0 


18 433. ſettlement was made; in 1671, Lord Leigh perſuades his wife to 


[{s) Not- lexy a fine of ſome lands of goo /. per ann, whereof the had the 
withitand- inheritance, to him and his heirs ; and becauſe ſhe prayed to ad. 
ing this de- 
. tioned the king and council; and there the matter was referred to 
ing ariſen three lords of the council; and they made an award, which the 


in my Lord Lady Leigh was ready to perform; but the Lord Leigh brought to 


— her an inſtrument to be ſealed, upon which ſhe made the fame 
ther the requeſt as before, that ſhe might adviſe with her friends, but he 
courtof refuſed to permit it, and preſently compelled his wife to go with 
King's 4 8 N - 8 

Bench could him to his houſe in the country, where he made her his priſoner; 
iſſue an at- and though by the barbarous uſage of her huſband ſhe fell ſick, 


M yet he would not let her have phyſicians or ſervants to attend her, 


peer during Or to be viſited by her friends; & per cur. a habeas corpus was 


e ee, granted, for this is a writ of right, which the ſubject may demand, 
e and and the king ought to have an account of his ſubject; and though 
execute it it was objected that here was no affidavit but of ſuch complaint as 
wpon him the Lady Leigh had made in a letter to her mother, yet the habeu 
— 44 corpus ſhall go to put the lady in a condition to make oath of this 


zbcir court, matter herſelf, and to exhibit articles againſt her huſband; for 


the queſtion Here is ſufficient matter to compel him to find ſureties of the | 


was moved 


in the Houſe Peace, and of his good behaviour alfa ; for this treatment the lady | 


of Lead may ſue out a divorce propter /zvitiam : and in a like caſe between 
and after 

debate, . N 14 > W's 
9s in this caſe an attachment may be granted againſt my Lord Legi, 
reſolved, if he refuſes obedience to the writ, for being a contempt, a peer 


that neither has no privilege (a). | 


privilege of 


peerage, nor of parliament, extended ſo far as to exempt a peer or lord of parliament from paying 


obedience to a writ of habeas corpus directed to him. See Lords Journals, 7 Feb. 1757, 8 Jan. 1757+ 
x Burr. 631.} | | PO 


Vern. 24. If a perſon be excommunicated, and the fignificavit do not ex- 
Dominus refs that the cauſe of excommunication is for any of the oven 
aller; within the ſtatute 5 Eliz. cap. 23. the remedy expreſsly appoint 
Exile upon that ſtatute is a habeas corpus, and upon the return of it wt 


| Na. 6g. parties ſhall be diſcharged. 


Salk. 3 59. If the chief juſtice of the King's Bench commit one to the 3 
ſhat by his warrant, he ought not to be brought to the bar by rules 
but by pabeas corpus. 1 A bppetſon 


viſe with her friends, he confined her until her mother had peti- 


Sir Philip Howard and his wife a habeas corpus was granted; and 
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A perſon convicted of horſe-ſtealing, and in gaol at St, Albans, C. Care. 
was brought by habeas corpus and certiorari to B. R., and the court 77% 
demanded of him what he could ſay why execution ſhould not be 
done upon the indictment; and becauſe he could not ſhew good 
cauſe to ſtay the execution, he was committed to the marſhal, 
who was commanded to do execution, and the next day he was 

auged. | 3 | 5 
' Ifa perſon be in cuſtody, and alſo indifted for ſome offence in 2 Hal. Hig, 
the inferior court, there mult; beſide the habeas corpus to remove _ 211, 
the body, be a certiorari to remove the record; for as the certiorari pl. wt a 
alone removes not the body, ſo the habeas corpus alone removes not Comb. a. . 
the record itſelf, but only the priſoner with the cauſe of his com- 

mitment 3 and therefore, although upon the habeas corpus, and the 

return thereof, the court can judge of the N or inſuffici» 

ency of the return and commitment, and bail or diſcharge, or re. 

mand the priſoner, as the caſe appears upon the return; yet they 

cannot upon the bare return of the habeas corpus give any judge 

ment, or proceed upon the record of the indictment, order qr 

judgment, without the record itſelf be removed by certirari ; but 

the ſame ſtands in the ſame force it did, though the return ſhould 

be adjudged inſufficient, and the party diſcharged thereupon of his 
impriſonment; and the court below may iſſue new proceſs upon 

the indiQtment. | : 

But it is otherwiſe in a Babeas corpus in civil cauſes, which ſuf. Salk. 352, 
pends the power of the inferior court; ſo that if they proceed 8388 
after, their proceedings are coram non judice*, „ 2) Impretfed 
under a preſs- act, who is not in cuſtody, (either as having abſconded, or as being promoted to be a core 
porai,) cannot bring habeas corpus; but the court will, on motion, grant a rule to the commiſſioners for 
| putting the act in execution, to ſhew cauſe Why he ſhould not be diſcharged. Rex v. Dawes, Rex v. 
| Kelſcl, 1 Bur. 636. 7,-——If the perſon confined is too weak to be brought into court, they will make 


tus that certain perſons ſhall have acceſs to him. 2 Bur. 1099. 1115. But will not give that 
literty unleſs to perſons who have ſome pretenſion to demand it. 3 Bur. 1362. 
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nd | 8 2 : 
ave 4. How far the Courts have a Diſcretionary Power in granting or 
4 denying it: And therein of the Habeas Corpus Act. 
Notwithſtanding the writ of habeas corpus be a writ of right, and 4 Inſt. 290, 
g of vhat the ſubject is entitled to, yet the proviſion of the law herein 3 Bulſ. 27. 
tics vas in a great meaſure eluded by the judges being only enabled to 
2 ward it in term- time, as alſo by an imagined notion in the judges 
— that they had a diſcretionary power of granting or refuſing it z 
eats 


but eſpecially by the art and contrivance of officers, to whom it 
ght vas directed, who uſed great delays in making any return to it. 

By the 31 Car. 2. cap. 2. commonly called the habeas corpus act, * Upon this 
er citing, “ That great delays had been uſed by ſheriffs, gaolers, zune Pr. 
ences * and other othicers, to whoſe cuſtody the king's ſubjects had been ee 
committed for criminal or ſuppoſed criminal matters, in mak- things : 
Ving return of writs of habeas corpus, by ſtanding out an alias and ha 2 _ 
* pluri ; by other ſhifts, to avoid their conflabie 
5 b ey and ſometimes more, and by othe 82 old & conſtable by 
mar- a yielding obedience to ſuch writs, contrary to their duty and the: his own au- 

known laws 'of the land, whereby many ſubjects have been eri), 

6 
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warrant of © detained in priſon in ſuch caſes, where by law they were 
commit- 6c bailable: ages e | 
ment may ; | X . PLL 
carry an offender to gaol; and this was the method of ſecuring priſoners before there were any juflices of 
the peace; yet ſince the inſtitution of that magiſtrate it is better that they be carried before him, to be 
tent by him to gaol by warrant of commitment; otherwiſe they have a right to be bailed upon this ac 
whatever the offence may be. 2. That the warrant of commitment ought to ſet forth the cauſe ſpecially, 


that is to ſay, not for treaſon or felony in general, but treaſon for counterfeiting the ki 


| ; ng's coin, or felony fer 
 Pealing the goods of ſuch an one to. ſucb @ value, and the like, that fo the court may judge thereupon 
whether or no the offence is fuch for which a priſoner ought to be admitted to bail. Burn. 64.—[Ad. 


mitted in caſe of felony by Lord Camden, 3 Wils. 158. 11. St. Tr. 304. but it is faid in Lord Montpo. 
-mery's caſe 10 Mod. 334. that a commitment for treaſon generally is good. And fo it was holden in Sir 
W. JV yndban's caſe, 3 Vin. Abr. 530. Str. 2. A commitment for a libel generally is good, 3 Will, 
358, 11. St. Tr. 304] 8 | | 


It is thereupon enaCted, © That whenſoever any perſon ſhall bring 
& any habeas corpus, directed unto any perſon xt $2 ER for an 
& perſon in his cuſtody, and the ſaid writ ſhall be ſerved on the 
„„ ſaid officer, or left at the gaol or priſon with any of the under. 
« officers, under-keepers, or deputy of the ſaid officers or ke 
« that the ſaid officer or officers, his or their under-officers, - 
& under-keepers or deputies, ſhall within three days after ſuch 
& ſeryice thereof; (unleſs the commitment were for treaſon or 
« felony, plainly and ſpecially expreſſed in the warrant of com- 
c mitment) upon payment or tender of the charges of bringing | 
* the ſaid priſoner to be aſcertained by the judge or court that. | 
« awarded the ſame, and indorſed on the ſaid writ not exceeding 
12d. per mile, and on ſecurity given by his own bond to pay the 
« charges of carrying back the priſoner if he ſhould be remanded, 
and that he will not make any eſcape by the way, make return 
5 * of ſuch a writ, and bring or cauſe to be brought the body of 
a te the party ſo committed or reſtrained unto or before the lord 
cc chancellor, or the lord keeper, or the judges or barons of the 
ce court from which the ſaid writ ſhall iflue, or ſuch other perſons 
c before whom the ſaid writ is made returnable, according to the | 
cc command thereof; and ſhall then likewiſe certify the true 
& cauſes of his detainer or impriſonment, unleſs the commitment 
cc be in a place beyond twenty miles diſtance, &c. and if beyond 
cc the diſtance of twenty, and not above one hundred miles, then 
« within the ſpace of ten days; and if beyond the diſtance of one 
« hundred miles, then within the ſpace of twenty days.” | 
And it is further enacted, { 3. „ That all ſuch writs ſhall be 
c marked in this manner, per flat um triceſimo primo Caroli ſecundi 
tc regis, and ſhall be ſigned by the perſon that awards the lame; 
« and if any perſon ſhall be or ſtand committed or detained as 
&« aforeſaid for any crime, unleſs for treaſon or felony, plainly ex- 
« preſſed in the warrant of commitment, in the vacation- time, it 
« ſhall be lawful for ſuch perſon ſo committed or detained, (other 
tc than perſons convict or in execution by legal proceſs) or any one 
t on his behalf, to complain to the lord chancellor, or lord keeper, 
« or any juſtice of either Bench, or baron of the Exchequer, ofthe | 
« degree of the coif ; and the ſaid lord chancellor, &c. juſtice or | 
« baron on view of thę copy of the warrant of the commitment, 
& or otherwiſe an oath that it was depicd, are authorized 505 1 
1 o 


* 
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« quired, on requeſt in writing, by ſuch perſon, or any in his ber 


« half, atteſted and ſubſcribed by (a) two witneſſes who were 


« preſent at the delivery of the ſame, to grant an habeas corpus 
« under the ſeal of the court, whereof he ſhall be one of the 
« judges, to be directed to the officer in whoſe cuſtody the party 
« ſhall be returnable immediatè before the ſaid lord chancellor, 
« Ec. juſtice or baron; and on ſervice thereof as aforeſaid, the 
« officer, &c., in whoſe cuſtody the party is, ſhall, within the 
« times reſpectively before limited, bring him before the ſaid lord 
chancellor, juſtice or baron, before whom the ſaid writ is re- 
« turnable 3 and in caſe of his abſence, before any other of them, 
« with the return of ſuch writ, and the true cauſes of the com- 
« mitment and detainer; and thereupon, within two days after 
« the party ſhall be brought before them, the ſaid lord chancellor, 
« juſtice or baron, before whom the priſoner ſhall be brought as 
« aforeſaid, ſhall diſcharge the ſaid priſoner from his impriſon- 
« ment, taking his recognizance, with one or more ſureties, in any 
« ſym, according to their diſcretions, having regard to the quality 
« of the priſoner and nature of the offence, for his appearance in 
« the King's Bench the term following, or in ſuch other court 
« where the offence is properly N as the caſe ſhall re- 
« quire; and then ſhall certify the ſaid writ, with the return 
« thereof, and the recognizance into ſuch court, unleſs it be made 
« appear to the ſaid lord chancellor, &c., that the party ſo com- 
« mitted is detained upon a legal proceſs, order or warrant, out 
« of ſome court that hath juriſdiction of criminal matters, or by 


« ſome warrant ſigned and ſealed with the hand and ſeal of any of 


« the ſaid juſtices or barons, or ſome juſtice or juſtices of the 
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(a) One 

wi 

with an 
affidavit 
that the 
other is 
- 5 
ſufficient. n 
Comb. 6. 


« peace, for ſuch matters or offences, for the which by law the 


« priſoner is not bailable.” . 3 
hut it is provided, g 4. „ That if any perſon ſhall have will- 
te fully neglected, by the ſpace of two whole terms after his im- 
priſonment, to pray a habeas corpus for his enlargement, he ſhall 
not have a habeas corpus to be granted in vacation-time in pur- 
« ſuance of this act.“ i 
And it is further enacted by the ſaid ſtatute, { 6. “ That no 
« perſon, who ſhall be ſet at large upon any habeas corpus, ſhall be 
again impriſoned for the ſame offence by any perſon whatſoever, 
© other than by the legal order and proceſs of ſuch court, where- 


© in he ſhall be bound by recognizance to appear, or other court 


© having juriſdiction of the cauſe, on pain of 500/.” | 
And it is further enacted, 5 7. * That if any perſon, who ſhall 
© be committed for treaſon or felony, plainly and ſpecially ex- 
* prefſed iu the warrant of commitment, upon his prayer or peti- 


tion, in open court, the (5) firſt week of the (e) term, or the firſt 


* days of the ſeſhons of oyer and terminer, or general gaol-deli- 
1 very, to be brought to his trial, ſhall not be indicted ſometime 
© in the next term, ſeſſions of oger and terminer, or general gaol- 
* delivery, after ſuch commitment, the juſtices of the ſaid court 
ſhall, upon motion in open court, the laſt day of the term or 
FOXY vs ER I Rk c = « ſeſſions, 
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A perfm mitment by warrant“. 
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the. power te ſeſſions, ſet at liberty the priſoner upon bail, unlef; i * ; 


- bailing ec upon oath that the witneſs for the king could not be produced 
Salk. pars & the ſame term; and if ſuch priſoner upon his prayer, G., ſha 


1 6 tc not be indicted and tried the ſecond term or ſeſſions, he ſhall 
For upon céc be diſcharged from his impriſonment.” | | 
the alarm g f 


of any dangerous conſpiracy againſt the government; it hath been uſual to ſuſpend the operation of thit 
clauſe of the ſtatute by paſſing an act to empower his Majeſty to detain for a mited time perſons com. 
mitted by the privy-council for high · treaſon, ſuſpicion of treaſon, or treaſonable practices, who are not to 
be bailed or tried by any judge or juſtice of the peace without order from the council, figned by fix of the 
members. See 34 Geo. 3. c. $4+] (e) That to this purpoſe the grand ſeſſions of Wales is in the nature 
of a term, ſo that the party entering his prayer there on the want of proſecution for a term, B. R. may 
bail him. ; Comb. 6. . 
Provided, {. 8. That nothing in this act ſhall extend to diſ. 
« charge out of priſon any perſon charged in debt, or other 
& action, or with proceſs in any civil cauſe, but that after he ſhall 
ce be diſcharged of his impriſonment for ſuch his criminal offence, 
te he ſhall be kept in cuſtody according to law for ſuch other 
„„ „ 
(a) And And it is further enacted, { 10. That it ſhall be lawful for 
therefore cc any priſoner as aforeſaid, to move and obtain his habeas corpus, 
this ſtatute 2 i 
makes the © as well out of the Chancery or Exchequer, as the King's Bench 
judges liable cc or Common Pleas; and if the ſaid lord chancellor, or lord 
do an action cc Keeper, or any judge or judges, baron or barons, for the time 
at the ſuit 2 MPR. 25 . 
of the party © being, of the degree of the coif, of any of the courts aforeſaid, 
grieved in e in the (c) vacation-time, upon view of the copy of a warrant of 
one cafe «© commitment or detainer, or on oath made that ſuch copy was 
ealy, whth :.._-.-: | 6 | | ar ; 
is the re- denied, ſhall deny any writ of habeas corpus by this act required 
fouling ® © to be granted, being moved for as aforeſaid, they ſhall ſeyerally 
award a Þ4- «& forfeit to the party grieved the ſum of 5001.” 
eas corpus ; : 
in vacation-time, but leaves it to their diſcretion, in all other caſes to purſue its directions in the ſame 
manner as they ought to execute all other laws, without making them ſubje& to the action of the party, 
er to any other expreſs penalty or forfeiture. 2 Hawk. P. C. c. 15. 524. | 
It is provided, $ 18. © That after the aſſizes proclaimed for that 
«© county where the priſoner is detained, no perſon ſhall be re- 
& moved from the common gaol upon any habeas corpus granted in 
“ purſuance: of this act, but upon ſuch habeas corpus ſhall be 
e brought before the judge of aſſize in open court, who there- 
ec upon ſhall do what to juſtice ſhall appertain.” | 
But it is provided, g 19. „That after the aſſizes are ended, any 
& perſon detained may have his habeas corpus, according to the 
cc direction of this act.“ x | | 


20 Mod. In the conſtruction of this ſtatute it was holden by two judges, 


2 = * in the abſence of one, and contrary to the opinion of the other, 


allowed to a that perfons committed by rule of court are not entitled to the be- 


perſon com- nefit of this act; and that none are entitled to make their praper 
— bat ſuch as are committed by a warrant of a juſtice of peace, ot 


' fon by rule ſecretary of ſtate, and not thoſe committed by rule of court, for 


— court. that is not within the meaning of the act, which ſpeaks of a com- 
tra. 142. L | Wes GIS 
cornmitted for high-treaſon done in Scotland, is not within che act. Rex v Mackintoſh. Stra. * 
A perſon committed to the Tover for bigh-treaſon, cannot make his prayer at the Old-Bailey, to 

bailed or tried. Rex v. Biſhop of Rocheſter, Fort. 101. Nor at Hickt a- Hall. Rex v. Le, N — 
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tad Greys M. S. Fort. r ſhall not de allowed to a priſoner at war, the fubje& of 2 neutral 
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power, taken in the enem 


ſervice, into whi | i ; 
a hip, Rex v. Schievery 2 Butr. 566. hea * — N 9 * 
5. Of the Manner of ſuing it out, and Form of the Writ. 
; By the (a) 1 & 2 Ph. & M. cap. 13. $7. © No writ of habeas (e) And by 
- & corpus or certiorari ſhall be granted to remove any priſoner out . 31 Car. z. 
as 1 « of any gaol,'or to remove any recognizance, except the ſame — 
the « writ be (5) ſigned with the proper hands of the chief juſtice, wrpur pur. 
ue WY « cx in his abſence, of one of the juſtices of the court, out of fvant to that 
5 « which the ſame writ ſhall be awarded or made, upon pain that ans na 
5 « he that writeth any ſuch writs, not being ſigned as is aforeſaid, in this man- 
oh « do forfeit for every ſuch writ 5 /. | — — 
all triccſimo primo Carolt Secundi Regis, and ſhall be ſigned by the perſon that awards the ſame. 
; [And if not figned, it need not be obeyed. Rex v. Roddam, Cowp. 672. For the form of the writ 
ce, ' wide 2 Inſt. 535 4+ (6) Fide Salk. 1 50. pl. 19. | 
a A habeas corpus was prayed to the gaoler of the county gaol of Inch. 
foe Warceſler, to remove one Fox into B. R. to aſſign errors in perſon, - Car. 2. 
a upon the record of his conviction of a præmunire for recuſancy z * 
oh but this was not granted till the writ of error was brought into 
UP court under ſeal, and the recorg certified, 1 
5 Every habeas corpus ad ſubjiciendum muſt in term-time be award- » Mod. 306. 
b, ed on motion and leave of the court, but a habeas corpus ad faci- 
of endum & recipiendum is uſually granted without motion, as it relates 
os to a civil affair only. = 
* So, where debt was brought againſt huſband and wife on an Les. 1. 
al obligation ſealed by them both, and both being taken _by-capras, it Slater and 
vas moved for an habeas torpus to bring them into court, to the * 
bk intent that the huſband only might be committed in cuſtody, and 
- the wife diſcharged; it was holden by the court, that this 
babeas corpus for removing the bodies might have been for them wwith= 
cha ut notion, but where the party is committed for a crime, there it 
re⸗ dught to be on motion. 
d in ' | 
be 6. To whom it is to be directed. 
re- | | | 
f Wherever a perſon is impriſoned: by any. perſon whatſoever, Godb. 44+ 
any Victher he be one concerned in the adminiſtration of juſtice, as 
1 * a ſheriff, gaoler, c. or a private perſon, ſuch as a doctor of 
pybck, who confines a perſon under pretence of curing him of 
dees, maineſs, c. the habeas corpus muſt be directed to him. | | 
ther, A habeas corpus was directed to the chancellor of Durham, by Hil. 25 & 
Dh which he was directed to make a precept to the ſheriff to have wade 
rayer the body of F. S. with the cauſe of his commitment, coram Do- 2 279+. 
e, of nino Rege apud Weftm.z the chancellor returned, that he made a 8. C. 
for ip to the ſheriff to have his body before him, with the cauſe 
com- „Sc. who accordingly returned the cauſe and the body before 
im, and ſets out the cauſe, & hec 1 cauſa detentionis ; & per 
«ach 16 C. J. A habeas corpus ad faciendum & recipiendum directed 
p, to bt s manner is good; ſecùs of a habeas corpus ad ſubjiciendum ; * 
* er the king may {end his writ to whom he pleaſes, and he muſt 


have 
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8 have an anſwer of his priſoner wherever he be: there is a 
deal of difference between a habeas corpus ad ſubjiciendum and 
other habeas corpus; for this is the ſubject's writ of right, in which 
caſe the county palatine hath no privilege. In 31 E. 1. a habeas 
corpus ad ſubjiciendum was directed to the Biſhop of Durham, who 

returned, that he was a count palatine, and therefore was not 

bound to anſwer the writ, for which he was fined 4000“. Hill, 
17 Car. 1. a habeas corpus was directed to the Biſhop of Durham 
to return the body of one Rickoby ; and reſolved, that the writ did 
well run thithex : In this caſe the writ is directed to the chancel. 
lor, to command the ſheriff to have his body here; but he com- 


mands him to have the body before himſelf, which is ill: again, | 


the chancellor doth not return the body to us, for here is no cus 
corpus parat. haheo ; it is not enough for him to ſay, that the ſheriff 


returned the body to him, but he ought to return it to us here; | 
we have nothing before us, therefore he muſt be remanded, for 


he is brought up without a warrant. . 92 
A Habeas corpus directed in the disjunctive to the ſheriff or 


Salle. 3 50. 
of dd gaoler is wrong; but where a man is taken on a warrant of the 
4 . ' 


Le. Raym. ſheriff, in purſuance of a writ to the ſheriff, the habeas corpus | 


386. 618. ought to be directed to the ſheriff, for the party is in his cuſtody, 
and the writ itſelf muſt be returned; otherwiſe it is where one is 
committed to the gaoler immediately, as in caſes criminal, 


7. By whom it is to be returned. 


This writ muſt be returned by the very ſame perſon to whom 


it is directed. 


Paſch. A habeas corpus was awarded to the ſheriff of ——, who before | 


26Car 2. the return leaves the office, and a new ſheriff is made, who re- 


Creſſet. 
* Acon- turned by them two, the firſt that he had the body, and had de- 


ſtable is an : . : : 5 
nave ich. livered it to the new ſheriff, and the new ſheriff may then retum 


in the mean- languidus *. | 

ing of the ſtat. 31 Car. 2. c. 2., and obliged to give a copy of the warrant of commitment. Stra. 167. 
If an babeas corpus is not returned, an attachment, niſi, ſhall go without rule to return. Stra, 915+ 
n an habeas corpus granted by a judge in vacation, returnable immediat?, before himſelf at bis cham- 
ders, the party may be brought into court in term, 1 Burr. 460. 542.——Or if on an habeas corpus ſo 
returnable, the party is brought before him, he may, if he judges it adviſeable, adjourn the return, and 
direct the party to be brought into court the firſt day of term. Rex v. Clarke, 1 Burr. 606.— be 
court will not grant an attachment to accompany an babeas corpus. Rex v. E. Ferrers, 1 Burr. 631.— 
Where it was ſtated, that che party was a lunatick, confined by her neareſt relations, who were aþply- 
ing for a commiſſion of lunacy, the court enlarged the time to return the writ. Rex v. Clarke, 
3 Burr. 1362. c 


8. Of the Manner of compelling a Return, and the Offence of a 


falſe Return. 


F.N.B, 68. The method to compel a return to a habeas corpus 
1H · 4. 36. out an alias and pluries (a), which if diſobeyed, an attachment 


Mod. 195. | 
! 28, iſſues of courſe; alſo the court may make a rule on the officer to 


9. S Mod. return his-writ, and, if diſobeyed, the court may proceed againk 
-——x ſuch diſobedience in the ſame manner as they uſually do 2g 
[(a) But it the diſobedience of any other rule. | 


hath been long ſettled that a return muſt be made to the Frſt writ, elſe an attachment 2 a 
2 1 


eiately, Rex v. James Winton, 5 Term Rep. 89. 


turns languidus; this return is not good, but it ought to be te- 
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And by the 31 Car. 2. cap. 2. 5 2. it is enacted, © That if an 
« officer, &c. ſhall neglect or refuſe to make returns, as by the 
« act is directed, or to bring the body of the priſoner, accord- 
ing to the command of the writ, or ſhall-not within fix hours 
« after demand deliver a true copy of the commitment, Oc. he 
« ſhall forfeit for the firſt offence tool. for the ſecond offence 
« 200 J. and be made incapable to hold his office“. 

A habeas corpus went to the. Stannary Court, to which an inſuf- Salk. 350. 
ficient return was made, and therefore diſallowed ; & per Cur, fl - 5: 
the warden of the Stannaries muſt be amerced, and you may go 
to the coroners and get it affeered, and eſtreat it, and an alias 
habeas corpus mult go for the inſufficiency of the return of the firſt, 
and upon that the body and cauſe muſt be removed up; if another 
excuſe be returned, we will grant an attachment. 

And as a gaoler, £9, is obliged to bring up the priſoner at the : ſon. 278. 
day prefixed by the writ, it is no excuſe for not obeying a writ Marth, 39. 
of habeas corpus ad ſubjiciendum, that the priſoner did not tender 2. 
the fees due to the gaoler; nor * is the want of ſuch tender an 2 Show. 172. 
excuſe for not obeying a writ of habeas corpus ad faciendum & re- . 263. 
cipiendum; but if the gaoler bring up the priſoner by virtue of 
ſuch habeas corpus, the court will not turn him over till the gaoler 
be paid all his fees. 

For a falſe return there is regularly no remedy againſt the offi- 6 Mod. go. 
cer, but an (a) action on the caſe at the ſuit of the party grieved, Suk. 349+. 
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But it has been holden, that if a gaoler return one languidus [2; If any 
when the party himſelf brings his habeas corpus, and is in good 4 Cm 
health, an attachment ſhall iſſue againſt him; ſecùs, if the habeas 1 
corpus was brought by another. > : 


9. What Matters muſt be returned together with the Body of 
| 5 the Party. 


the cauſe of the commitment and detainer be according to law or 
againſt it ; ſo the officer or party, in whoſe cuſtody the priſoner 
is, muſt, according to the command of the writ, certify on the 
teturn thereof the day, cauſe of caption and detainer. 

A habeas corpus was directed to remove one J. S. to which no Hil. 25 & 
return was made; then an alias was granted, and it was returned 26 Car. 2. 
quad traditur in ballium ante adventum iſtius brevis ; and the truth —_— _ 
of the caſe was, that between the firſt and ſecond writ the party Slade. 
was bailed; & per Cur. after an habeas corpus delivered, the party 
cannot be bailed ; and if it happens otherwiſe, yet the cauſe of 
the commitment ought to be returned, though the body cannot 

brought into court; and in this caſe the officer having on the 

rit writ of habeas corpus taken 5. to have the body in court, 

5 Jet made no return, the court granted an attachment againſt 


im, 


Vo, III. "Tf Where 


©2934 Pabeas Corpus. 
Salk. 49. Where a commitment is in court to a proper officer tliere pre- 
pl. 5. : ſent, there is no warrant of commitment; and therefore to à 
- habeas corpus he cannot return a warrant in hec verba, but muſt 
return the truth of the whole matter, under peril of an action; but 
if the party be committed to one that is not an officer, there muſt be 
a warrant in writing, and where there is one it mult be returned; 
for otherwiſe it would be in the power of the gaoler to alter the 
.-.- Caſe of the priſoner, and make it either better or worſe than it 
is upon the warrant; and if he may take upon him to return what 
he will, he makes himſelf judge; whereas the court ought to 

judge, and that upon the warrant itſelf. . 


Yalk. 3 50. If a perſon in cuſtody on an excommunicato capiendo brings 2 
Pl'7® _ habeas corpus, the writ of excommunicato capiendo itſelf mult be 

| returned, as well as the ſheriff*s warrant for taking him, becauſe 
the warrant may be wrong when the writ is right; and though 


the warrant be wrong, yet if the writ is right, the party is right- 
| fully in cuſtody of the ſheriff. x 
« Paſch, Upon a habeas corpus directed to the conſtable of Windſor-Caftle, 
>. to remove the body of one Mr. Taylor, a barriſter, at the day of 
9+ 4 the return of the writ, a ſoldier brought the priſoner into court, 
* Pleadings, and the writ, and the warrant by which he was committed ; but 
CO” the court held it no manner of return, for it ought to be entered 
in E-glſb, in Latin“, and engroſſed in due form. | 


by victue of 4 Geo. 2. c. 26, 


10. Where the Return ſhall be ſaid to be certain and ſufficient 
to warrant the Commitment. 185 


It is ſaid in general, that upon the return of the habeas corpus 
the cauſe of the impriſonment ought to appear as ſpecifically and 
certainly to the judges, before whom it is returned, as it did fo 

tlie court or perſon authorized to commit. 
But for this 


Vaugh. 137. 


For if the commitment be againſt law, as being made by one 
_— who had no juriſdiction of the cauſe, or for a matter for which 
re Bail by law no man ought to be puniſhed, the court are to diſcharge 

in Criminal him, and therefore the certainty of the commitment ought to ap- 
38 pear; and the commitment is liable to the ſame objection where 
P. C. 584. the cauſe is ſo looſely ſet forth, that the court cannot adjudge 

whether it were a reaſonable ground of impriſonment or not. 
Skin. 676. Nudhard an attorney of C. B. being committed to Newgate by 
noo A Co. the lord mayor and Sir 7% Robinſon, for refuſing to give ſecu- 
Triin. 22 Tity for his good behaviour, was brought by habeas corpus to the 
Oer. in C. B. C. B. and it was returned as the cauſe of his commitment, 
= ay i that whereas he had been complained of to the lord mayor and 
Sir John Robinſon for ſeyeral miſdemeſnours, particularly for * 
citing his majeſty's ſubjects to the diſobedience of his majeſty's 

laws, more particularly of an act of parliament made in the 2 
year of his reign, againſt ſeditious conventicles; and whereas be 
| © had been examined before them for abetting ſuch as abetted ſedl- 

© tious conventicles, contrary to the ſtatute 22 Car. 2. cap. 1+ an 


upon his examination they found cauſe to ſuſpeQ him, N 


peace, 
countec 

ad not 
ſo that 
obſerva 
ment b 
2 Bl. R 


47 gen 


Habeas Corpus, 
they requeſted ſureties of him for his good behaviour, and for 
refuſal committed him. Wild, Juſtice, was of opinion, that by 
abetting ſuch as frequented ſeditious conyenticles, muſt be in- 
tended abetting them in that particular, and ſignifies as much as 
encouraging them to frequent ſuch conventicles, and finding cauſe 
to ſuſpect him, &c. (which cannot now be queſtioned, for the 
return is admitted) they may well ſend him to priſon, and there- 
ſore he ought to be remanded. But Vaughan, C. J., Tyrrell, and 
Archer, were of a contrary opinion: 1. Becauſe it does not ap- 
pear but that he might abet the frequenters of conventicles in a 
way which the law allows, as by ſoliciting an appeal for them, or 
the like. 2, To ſay that he was complained of, or that he was 
examined, is no proof that he was guilty z and then to ſay that 
they had cauſe to ſuſpect him, is too cautious; for who can tell 
what they may count a cauſe of ſuſpicion, and how can that ever 
be tried? At this rate they would have arbitrary power, upon 
their own allegation, to commit whom they pleaſed, whereas they 
cannot require ſureties for any man's behaviour, and conſequently 
not commit for refuſal, unleſs the juſtices have any thing againſt. 
him of their own knowledge, or by proofs of witneſſes that tend 
to a breach of the peace. Upon this return Archer declared his 
opinion to be, that he ſhould not be remanded, but give his own 
recognizance to appear in court the next term, to anſwer any thing 
that ſhould be alleged againſt him; but Yaughan and Tyrrell were 
for his abſolute diſcharge; for ſeeing by the return it did not ap- 
pear there was any cauſe for his commitment, they thought they, 
had no reaſon to require a recognizance of him. 'Thereupon 
Wild moved that he could not be diſcharged, there being but two 
for it. But Archer replied, that it had been ſeveral times ruled, 
that where there were three opinions, that was taken to be per Cur. 
which had two of the judges for it: And accordingly Rudyard 
was diſcharged. Vaughan and Tyrrell made another objection to 
the return, viz. that they ſhould have expreſſed the ſum in which 
they required him to give ſecurity (which they had not done), for 
they ſaid that thoſe perſons that might be willing to be bound for 
him in 401. might not be willing to be bound for him in 100/. 
Sc. and therefore till he knew the ſum he could not know whom 
to provide. But as to this it was ſaid, that Rudyard had abſo- 
lutely refuſed to give any ſecurity, and therefore it was to no pur- 
pole to tell him of the ſum; if he had conſented to give ſecu- 
nty, then the juſtices ought to have told him the ſum *, 


A return 
that the de- 
fendant was 
committed 
for bacx - 
bearing and - 
carrying 
away a deer, 
is good after 
couviction, 
though it 
does not ſay 
unlawfully 3 
but not be- 
fore convice 
tion. Fort. 
272, That 
before deli- 
very of the 
writ he had“ 
delivered the 
woman to 
her huſband, 
and knows 
not where 
ſhe is; a 
good return. 
Stra. 915. 

— That at 
the coming: 
of the writ, 
defendant 
was not in 
the keeper 
of the pri- 
ſon's cuſto- 
dy, a good 
return, 
Andr. 28 I's 
— That be. ; 
fore the 
coming of 
the writ, 
defendant 
was di- 
charged out 
of his cuſto- 
dy by an or- 
der of ſeſ- 
ſions, with 
out ſaying 
what ſei- 
ſions, What 


order, or 


that he was 


diicharged 


— — 


ly due courſe of law; good for the purpoſe of ſiting the writ. Thid. A return that the African Com- 
pany had retained the defendant in their ſervice, and ſent him to the Savoy, till he ſhould embark, is 


bad; and defendant was diſcharged, and an information ordered againſt the colonel and, the keeper of 


the Savoy. Stra. 404.—A return that the defendant was committed by an order of two juſtices of the 
peace, tor that he, being overſeer of the poor, had not accounted as by . directed, and had not ac- 
counted before them, bad; he might have accounted before others. Fort. 272. [A return that ** ha 

ad not at the time of receiving the writ, nor hath he ſince had the body of A. B. detained in his cuſtody, 
ſo that he could net have her, &c.” is bad. Rex v. James Winton, 5 Term Rep. 89. See an 
obſervation on the kind of certainty required in theſe returns, Doug]. 159.lf the power of commit- 
ment be at common law, it is not neceſſary to ſtate. it in the return. In Croſby's caſe, 3 Will. 188., 
2 Bl. Rep. 754-, the power of the Speaker of the Houſe of Commons was not alleged. Dougl. 156, 
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Päbeas Corpus, N 
11. Whether the Party can ſuggeſt any Thing contrary to the 


eturn. 


Although it ſeem to be agreed, that no one can in any caſe 
controvert the truth of the return to a habeas corpus, or plead or 
ſuggeſt any matter repugnant to it; yet it hath been holden, 
. that a man may confeſs and avoid ſuch a return by admitting the 
truth of the matters contained in it, and ſuggeſting others not re- 
pugnant, which take off the effeCt of them. 

Upon a habeas corpus it was returned, that Swallow, a citizen 
of London, was fined for alderman, and was committed for his 
fine by the judgment of the court in London. Swaltoaw alleged, 


that he was 'an officer of the mint, and by an ancient charter of 


privilege granted to the minters or moneyers he ought to be 
exempted. It was at firſt doubted whether he might not plead 
this to the return, it being a matter conſiſtent with it. Upon the 
ſtatute V. 2. it is held the parties may come in and plead, and fo 
upon 5 Eliz. but here there is a difference; for he might have 
pleaded this in the court below, but now that is paſt, and here 
is a judgment and execution. Another day Swallow brought into 
court a writ of privilege upon that charter, and the recorder 
prayed that it might not be allowed againſt the ancient cuſtoms 
of the city; for if ſuch a way might exempt men, they ſhould 
have little benefit by fines in ſuch caſes: but per Cur. the privi- 
lege ought to be allowed, for it is very ancient, and it appears he 
has an office of neceſſary attendance elſewhere, which makes the 
privilege reaſonable. 'The king may by his charter exempt from 
juries, if there be enough beſides, much more here; and if there 
be not ſufficient beſides, upon ſhewing that, the privilege ought 
to be ſuſpended; and Swallow may be diſcharged by this court 
now as well as he could at firſt, or as if he had taken upon him 
the aldermanſhip. This court is ſupreme and mandatory in ſuch 
caſes. And he was accordingly diſcharged. = 

Alſo the court will ſometimes examine by affidavit the circum- 
ſtances of a fact, on which a priſoner brought before them by an 
habeas corpus hath been indicted, in order to inform themſelves, 
on examination of the whole matter, whether it be reaſonable to 
bail him or not: And agreeably hereto (a), where one Jackſon, 
who had been indicted for piracy before the ſeſſions of Admiralty 
on a malicious proſecution, brought his habeas corpus in the ſaid 
court, in order to be diſcharged or bailed, the court examined 
the whole circumſtances of the fact by affidavits; upon which it 
appeared that the proſecutor himſelf, if any one, was guilty, and 
carried on the preſent proſecution to ſkreen himſelf : and there- 
upon the court, in conſideration of the unreaſonableneſs of the 
proſecution, and the uncertainty of the time when another ſeſ- 
ſions of Admiralty might be holden, admitted the ſaid Jack. 
fon to bail, and committed the proſecutor till he ſhould find bail 
to anſwer the facts contained in the athdavits. 
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diam meam; and the counſel of the lord mayor expounded this 


Habeas Corpus, - + + an 
12. Whether any Defe& in the Return may be amended. 


It ſeems that before the return is filed, any defect in form, or Mod. 102, 
the want of an averment of a matter of fact may be amended ; 103. 
but this muſt be at the peril of the officer, in the ſame manner 
as if the return were originally what it 1s after the amendment. 

But after the return is filed it becomes a record of the court, Mod. 102, 
and cannot be amended, | 103. 

So after a rule to have the return filed; as where a habeas cor- Hil, 26 * 
pus, alias & pluries was directed to Sir Robert Viner, mayor of 28 We 
London, to have the body of Bridget, daughter and heir of Sir pmenoa v. 
Thomas Hyde, deceaſed ; and upon the pluries he returned quod Sir Rob. 


ge s a Fa Viner, 
tempore receptionis hujus brevis nec unquam poſtea non fuit infra cuſto- aim as 


ua. 3 Keb. 434. 
return that ſhe was within the houſe of the lord mayor, but not 447. 8. C. 


detained in cuſtody prout per breve ſupponitur ; & per Cur. this is 18 
an inſufficient return; for he ought to ſay not only tempore recep- : 
tinis hujus brevis, ſed alicujus, upon a return of a pluries, Then a. 

queſtion was, if the return could be amended ; for though a rule 

was made that the return ſhould be filed, yet this was not actuall 

done; but per Cur. this is filed by the rule of the court, and af. 


ter cannot be amended : and this return the court held to be equi- 


vocal; for it is well enough known that ſhe is not detained in 
ferris ; but though ſhe hath the liberty of the houſe, if ſhe can- 
not go out of the houſe, or not without a keeper, ſhe is within 
his cuſtody z and the court ſhall adjudge what ſort of cuſtody is 
intended by the writ. £2 


13. What is to be done with the Priſoner at the Return; and 
therein of bailing, diſcharging, or remanding him. 


Upon the return of the habeas corpus the priſoner is regularly 5 Mod. 22. 
to be diſcharged, bailed, or remanded; but if it be doubtful SY, 16. 
which the court ought to do, it is ſaid that the priſoner may be 
bailed to appear de die in diem till the matter is determined. S 8 

By the petition of right, or (a) 17 Car. 1. cap. 10. the court (a) Py the 
muſt within three days after the (5) return of the habeas corpus 2 5 
either diſcharge, bail, or remand the priſoner. But it ſeems that 8 


Car. 2. c. 2. 
a commitment by the court of King's Bench-to the Marſbalſea is 5 3-, the 


remanding, being an impriſonment within the ſtatute. | r 


| cellor, &c. 
ſhall within two days after the return of the habeas corpus take order, &c., and bail or remand the 


2 ( That is, after the return filed, for before then there is nothing before the court. 
5 Mod. 22, | 2 a ; | 
Alſo it hath been ruled, that the court of King's Bench may, Vent. 330; 
after the return of the habeas corpus is filed, remand the priſoner to (©) ALT 
the(c)ſame gaol from whence he came, and order him to be brought penten * 


Peyton 
up from time to time, till they ſhall have determined whether it . ae 
18 proper to bail, diſcharge, or remand him abſolutely. Vas remand- 


N ed to the Tower. Vent. 346. 
And though in doubtful caſes the court is to bail or diſcharge the Salk. 348. 
party on the return of the habeas corpus; yet if a perſon be con- Pl, 2. 


t 3 | victed, 19 
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conviction, 


138 Habeas Corpus. 
20. [Where victed, and the conviction on the return of the habeas corpus ap- 
ur pear only defective in point of form, it is at the election of the 
the court court either to diſcharge the party, or oblige him to bring his 


will not writ of error. 
diſcharge 


on the warrant of commitment without having the conviction before them. Rex v. Elwell, Bart. 
2 Str. 794.“ | 


3Keb. 526, If on the return of the habeas corpus it appears that the conteſt 


Ag relates to the right of guardianſhip, though the court will not de- 
= of the termine that point, yet will it ſet the infant at liberty, ſo as to 
party, the Jet him chooſe where he will go till that matter 1s determined ; 
mn or if there be any danger of abuſe, will order him into ſuch hands 
their diſcre- AS will take effectual care of him. | 


tion upon the circumſtances of the particular caſe before them. A young lady, a minor, who was mar. 
riageable, and lived with her guardian, was brought up by a habe..s corpus taken out by a man who 


claimed her as his wife: ſhe denied the marriage, and expreſſed a wiſh to remain with her guardian, 


which the court ordered, and hearing that the man had a defign to ſeize her, ſent a tipſtaff home with 
Her to prote her. Rex v. Clarkſon, 1 Str. 444. A child ſo young as to be incapable of exerciſing 
any judgment of its own, was delivered by the court into the cuſtody of the /egal.gua:dian appointed by 
the father's will. Rex v. Johnſon, 1 Str. 57). 2 Ld. Raym. 1334. S. C. On a habeas corpus ſued 
out by a father in order to have his fon, an infant, who was kept by an aunt, delivered to him, the court 
having conſulted the boy's inclinations, and entertaining a bad opinion of the father s deſign in applying 
for the cuſtody of the child, refuſed to give him up to him. Rex v. Smith, 2 Str. 982. A young 
lady of full age having been decoyed from her father in orcer to be married to a mean perion, and brought 
back by the father's means to his houſe, a habeas corpus was ſued out by, one of the decoyers; but upon 
the court being told by the young lady that ſhe was defirous of going back to her father, they ſaid ſhe 
was at liberty to do ſo. Rex v. James Clarke, 1 Burr. 606. On a habeas corpus by the father of a 
kept miſtreſs, aged eighteen, directed to her keeper, the court diſcharged her from all reſtraint, and gave 
her liberty to go where ſhe pleaſed. Rex v. Sir Francis Delaval, 3 Burr. 1434+ On a habeas corpus by a 
huſband for his wife, it appeared that articles of ſeparation had been executed between them in conſider- 
ation of money received by the huſband, who had alſo covenanted not to moleſt the wife, or any one 
with whom ſhe might live : the-court held this agreement a formal renunciation by the huſband of his 
marital right to ſeize her, and force her back to live with him, and told the lady that ſhe was at liberty 
to go where, and to whom ſhe pleaſed. Rex v. Mary Mead, 1 Burr. 542. So, where the wife had fled 
to her own family for protection from her huſband who had uſed her very ill, and upon her appearance 
on the return of the writ ſhe ſwore the peace againſt him, the court refuſed to deliver her up to him, 
Anne Gregory's caſe, 4 Burr. 1991. Where a defendant was brought up from the Admiralty, there 
charged with embezzling the goods of a ſhip ; on affidavit of a cauſe of action on a note in B. R., that 
tourt took him from the Admiralty, and delivered him into the cuſtody of their marſhal, for the cauſe 
in the Admiralty court, they ſaid, might as wel! be followed in an action of trover. Rutherford v. Scott, 
2 Str. 946. A perſcn committed by a ſecretary of ſtate to the cuſtody of a meſſenger on ſuſpicion of 
high-treaſ"n, and kept there two years, was diſcharged, becauſe the Attorney-General would not under- 
take to proſecute dir Aly. Rex v. Fitzgerald, 1 Wilf. 2-4. B. R. cannot remand a perſon to the 
euſtody of a king's meſſenger, but muſt commit him to their marſhal. Rex v. Dr. Shebbeare, 1 Bun. 
460. Where a ſane perſon confined by her huſband in a mad-houſe, was brought up, and intended to 
demand the peace, but had not articles ready ſtampt, the court permitted her to go away with a friend, 
he undertaking to produce her. Rex v. Turlington, 2 Burr. 1115. On a habeas corpus returnable 
before the chief juſtice, a commitment by another judge is good, without amendment of the return. 
Merefie'd v. Hulis, Barnes, 20 The Common Pleas cannot commit to the Fleet a priſoner on 4 
juſtice's warrant, for want of ſureties on an indictment of baſtardy, or on excommunicato capiendo out of 
Chancery, returnable in B. R., or on an extent out of the Exchequer, but muſt remand him, But per- 
haps they might do ſo, if he were committed only on Exchequer proceſs, on recognizance forfeited it 
ſeſſions. Ex parte Martin, Barnes, 223. 

In the year 1757, the above act ot the 31 C. 2. c. 2., came under diſcuſſion in both Houſes of 
Parliament, upon the following occaſion : A gentleman having been impreſſed before the commiſſioner 
under a preſſing-ect paſſed in the preceding ſeſſion, and confined in the Savoy, his friends made applici - 

tion for 2 writ of hal eus corpus, which produced ſome heſitation, and difficulty ; for, according to the 
above ſtatute, the privilege relates only to perſons committed for criminal, or tu; poſed criminal matters 3 
and this gentlemen did not ſtand in that predicament. Before the queſtion could be determined, he was 
" diſcharged, in conſequence of an application tothe Secretary at War; but the natwe of the caſe ſeem · 
ing to point out a defect in the act, a bil: for giving a more ſpeedy remedy to the ſubject upon the writ 
of babeas corpus, was prepared, and preſented to the Houſe of Commons. It imported, that the ſere. 
ral proviſions made in the above act of 31 Car. 2. for the awarding of writs of habeas corfus in caſes 0 
commitment, or detainer for any criminal or ſuppoled c:iminal matter, ſhould in like manner m_— 
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(C) Of the Habeas Corpus ad faciendum *& * 
recipiendum. , 
1 habeas corpus ad faciendum & recipiendum is uſed only in Mod. 23 f. 

civil cauſes, and lies for removing ſuits out of an inferior to * Mod. 298. 
ſome ſuperior court, at the application of the defendant, who 
may imagine himſelf injured by the proceedings of ſuch inferior 
court. | 3 | 

[This writ is commonly called a habeas corpus cum cauſd, and is 1 Lev. 17. 

grantable at all times of common right, whether in term or vaca- Mos. 306. 
tion, without motion in court. | | : 
By 


— 


— 


ll caſes where any perſon, not being committed or detained for any criminal or ſuppoſed. criminal mat - 
ter, ſhould he coafined, or reſtrained of his or their liberty, under any colour or pretence whatſoever; 


that upon oath made by ſuch perſon ſo confined or refrained, or by any other perſon on his behalf, of 


any actual confinement or reſtraint, and that ſuch confinement or reſtraint, to the beſt of the knows 
l:dge and belief of the perſon ſo applying, was not by virtue of any commitment or detainer for any 
criminal or ſuppoſed criminal mater; an habeas corpus directed to the perſon or perſons ſo confining ot 
reſtraining the party, ſhould be granted in the fame manner as is directed, and under the ſame penalties 
25 are provided by the faid act in the caſe of perſons committed or detained for any criminal or ſuppoſes 
matter ; that the perſon before whom the party ſhould be brought by virtue of an habeas corpus granted 
in the vacation-time under the authority of this act, might and ſhould, within three days after the re- 
turn made, proceed to examine into the facts contained in ſuch return, and into the cauſe of ſuch cont 
finement and reſtraint, and thereupon either diſcharge, or bail, or remand the party ſo breught, az tht 
cafe ſhou!d require, and as to juſtice ſhould appertain. The reſt of the bill related to the return of the 
writ in three days, and the penalties upon thoſe who ſhould negle& or refuſe to make the return, or to 
comply with any other clauſe of this regulation. See the bill, and the arguments for and againſt-it, in 
the Appendix to Vol. 7. Debrett's Debates, from 1743 to 1774. The bill was ſoon paſſed by the 
Commons; but in the Houſe of Lords, it was thrown out at the ſecond reading, and the judges were 
ordered to prepare a bill to extend the power of granting writs of habeas corpus ad ſulij iriendum 0 vaca- 
tlon-time, in caſes not within the ſtatute of 31 Car. 2. c. 2., to all the judges of his majeſty's courty 
at Met minſter, and to provide for the iſſuing of proceſs in vacation- time to compel obedience to ſuch 
writs; and that in preparing ſuch bill they take into confideration, whether in any, and what caſes, 
it may be proper to make proviſion that the truth of the facts contained in the teturn to a writ'bF 
ho'e.s corpus may be controverted by affidavits or traverſe, and ſo far as it ſhall appear to be proper, that 
Clauſes be inferted for that purpoſe, and that they lay ſuch biil before the Houſe in die beginhing of 
the next feſſion of parliament. The matter, however, was never reſumed. eee LES, 
When the above bill was before the Lords, the following queſtions were propoſed to the judges: 
Iſt, Whether in caſes not within the act of 31 Car. 2. c. 2. writs of babeas corpus atl-ſubjiciendun'by 
the law as it now ſtands, ought to iſſue of courſe, or upon probable cauſe verified by affidavit Lad, Whes 
ther in caſes not within the ſaid act, ſuch writs of habeas corpus, by the law as it now ſtands, 'may iſſue 
in vacation by fiat from a judge of the court of King's Bench, returnable before himſelf ?—3d, What 
effect will the ſeveral proviſions propoted by this bill, as to che awarding, returning, and proceeding apon 
returns to ſuch writs of habeas corpus, bave in praQtice ? and how much will the ſame operate. to the 
benefit or prejudice of the ſubject ?—4th, Whether at the common law, and before the ſtatute of babes 
corpus in the 431 it of King Charles 2. any and which of the judges, could regularly iſſue 'a writ-of 
bobeas corpus ad ſubjiciendum in time of vacation, in all or in what caſes particularly ?— 5th, Whether 
the judges at the common lau, and before the ſaid ſtatute, were bound to iſſue ſuch writ of habeas err 
Fus n time of vacation, upon the demand of any perſon under any reſtraint? or might they refuſe to 
ward ſuch writ, ir they thought proper ?—6th, Whether the judges at the common law, and before the 
{aid ſtatute, were bound to make ſuch writs iffued in time of vacation returnable immediatè ? and could 
they enforce obedience to ſuch writ iſſued in time of vacation, if the party ferved therewith ſhould negs 
left or refuſe to obey the ſame, and by what means ?—7th, Whether, if a judge, before the ſaid ſtatute, 
ſhould have refuſed to grant the ſaid writ on the demand of any perſon under any reftraint, had the ſubs 
Je any remedy at law, by action or otherwiſe, againſt the judge for ſuch refuſal ?—2th; Whether in 
caſe a writ of babeas corpus ad -ſubjiciendum at common law be directed to any perſon returnable inines 
diat?, ſuch perſon may not ſtand out an alias and pluries habeas corpus, before due obedience thefeto carl 
ularly enforced by the courſe of the common law ?—gth, Whether the ſaid ſtatute of 31 Car: 2: and 


the teveral pruviſions therein made for the immediate awarding and returning the writ of habeas rorpus, 


Extend to the cafe of apy compelled againſt his will, in time of peace, either into the land or'fea ſervice; 
> | Ff 5 
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440 Habeas Corpus. 

By the ſtatute of 43 Eliz. c. 5. it is enacted, © That no writ 
4 of habeas corpus, or other writ to remove any cauſe depending in 
& an inferior court, having juriſdiction thereof, ſhall be received 
cc or allowed by the judges or officers of ſuch court, but the 
« may proceed therein, as if no ſuch writ were ſued forth or de- 
cc livered; except the ſaid writ be delivered to ſuch judges or 
« officers before the jury have appeared, and one of them is 
« ſworn.” And by 21 Fac. 1. c.23. $21. “ no writ of habeas 
&* corpus, certiorari, or other writ, except writs of error, or at- 
« taint to ſtay or remove any cauſe depending in an inferior court 
« of record having juriſdiction thereof, ſhall be received or al- 
„ lowed by the judges or officers of ſtich court, but they oo! 
“ proceed therein, &c, except the ſaid writ be delivered to ſuc 
tc judges or officers, - before iſſue or demurrer joined in the ſaid 
tc caule ; ſo as the ſame be not joined within fix weeks next af- 
&« ter the arreſt or appearance of the defendant.” 15 


without any colour of legal authority, or to any caſe of impriſonment, detainer or reſtraint whatſoever, 
except caſes of commitment or detainer {or criminal, or ſuppoſed criminal matters *—1och, Whether, in 
all caſes whatſcever, the judges are ſo bound by the facts ſet forth in the return to the writ of habeas 
corpus, that they cannot diſcharge the perſon brought up before them, although it ſhould appear moſt 
manifeſtly to the judges, by the cleareſt and moſt undoubted proof, that ſuch return is falſe in fact, and 


that the perſon ſo brought up is reſtrained of his liberty by the moſt unwarrantable means, and in direct 


violation of law and juſtice / — The third queſtion was waved at the requeſt of the judges. Upon the 
firſt queſtion they all delivered their opinions in the very ſame words, that in caſes not within the act 
of 31 Care 2., writs of babeas corpus ad ſubjiciendum, by the law as it now ſtands, ought not to iſſue of 
courſe, but upon probable cauſe verified by affidavit,” - Mr. Jon Neel, upon the 2d and 4 
queſtions, delivered his opinion, © That at the common law, before the ſtatute 31 Car. 2. no judge cou 
regularly iſſue a writ of habeas corpus ad ſubjiciendum in vacation; but, by the law as it now ſtands, upon 
the practice of the court of King's Bench ever ſince the ſaid ſtatute, ſuch writs may iſſue in the w_ 
dy a fiat from a judge of the court of King's Bench, returnable before himſelf, in caſes not within 
 faid at.” Upon the 5th queſtion, „That the judges at the common law, and before the ſaid 447 pl 
were not bound to ifſve ſuch writs of babeas corpus ad "2 gating” in vacation, upon the demand 0 uy 
perſon under reſtraint; and might refuſe to award ſuch writ, if they thought proper, in the time 
vacation.” Upon the 6th queſtion, ** "That the judges, at the common law, and before the ſaid ſtatute, 
were not bound to make ſuch wriis, ſo iſſued in vacation, returnable immediate; and they could not * 
force obedience to ſuch writ iſſued in the vacation, if the party ſerved therewith ſhould neglect or retul 
do obey the ſame.” Upon the 7th queſtion, 4 That if a judge, before the ſaid ſtatute, ſhould have re- 
fuſed to grant the ſaid writ upon the demand of any perſon under any reſtraint, the ſubje& had oy 
remedy at law, by action or otherwiſe, againſt the judge, for ſuch refuſal.” — Upon the 8th que on, 
1 That in caſe a writ of babeas corpus at the common law had been directed to any perſon return 
ienznediat?, the court always granted an alias and pluries babeas corpus before due obedience 8 ” 
forced; but, fince the ſtatute 31 Car. 2. the alias and pluries have been omitted. Upon the gt —_— 
tion, “ That the ſtatute 31 Car. 2. and the proviſions therein made, for the immediate e- * 
returning the writ of habeas corpus, do not extend to the caſe of any man compelled againſt his - , % i 
time of peace, either into the land or ſea ſervice, without any colour of legal authority, nor to any ca e 
impriſonment, detainer, or reſtraint, except caſes of commitment for criminal or ſuppoſed _ 
matter.” Upon the xcth queſtion, 4 That the judges are not in all caſes whatſoever ſo bound by 5 7 
turn to the writ of babes corpus, that they cannot diſcharge the perſon brought before them, it 1 _ 
appear moſt manifeſily to the judges, by the cleareſt and moſt undoubted proof, that ſuch return 1s 
in fact, and that the perſon fo brought up is reſtrained of his liberty by the moſt unwarrautabie means, 
and in direct violation of law and juſtice.” 7 
Mr. Juſtice M ilmot, upon the 2d queſtion, delivered his opinion, „ That in caſes not wit 1 
act 31 Car. 2. writs of habeas corpus ad ſubjiciendum, by the law as it now ſtands, may iſſue in the 8 4 
tion by fiat from a judge of the court of King's Bench, returnable before himlſelt. 3 it oy 
gueſtion, “ That after the reſtoration, and before the ſtarute 31 Car. 2. the chiet juſtice and ot & _ 
of the court of King's Bench did, in fact, iſſue writs of habeas corpus ad ſub iciencum, in t me 2 10 
tion, in criminal caſes; and thinks ſuch practice was legal, and warranted by the lame p. inciplee w 5 
now ſupport the practice of iſſuing writs in vacation in all caſes which are not within the 31 Cat. 2. . 
thinks there was no ſettled regular practice of iſſuing writs of habeas ce pus ad ſuljiciendum in vacation, 
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This laſt ſtatute, it hath been holden, doth not extend to the Cox v. Hart, 
caſe of an interlocutory judgment; and the modern practice 1s to 3 
allow the habeas corpus as upon the 43 Elix. provided it be delivered protheſc, 
at any time before the jury are ſworn ; and ſo it is where iſſue is id. 1151. 
joined within fix weeks next after the defendant's arreſt or ap- — 
pearance. Markham, Barnes, 221. Hornbuckle v. Eaton, ibid. 


By 53. of the laſt mentioned ſtatute, & If any cauſe com- 
« menced in an inferior court be removed by any writ or proceſs, 
« and afterwards remanded by procedendo or other writ, ſuch cauſe 
« ſhall never afterwards be removed or ſtayed before judgment 
« by any writ out of any court whatſoever.” By $ 4. * in 

WF 


9 
— — "_ — 1 


. any caſe before the ſtatute 3 Car, 2. at the inſtance of a perſon under reſtraint,” Upon the th queſtidn, : 
« That the judges, at the common law, and before the ſaid ſtatute, were not, nor are now, bound to 
ive ſuch writs'of babeas corpus in time of vacation, upon the demand of any perſon under reſtraint z and, 


$ if they thought proper, might, and now may, refuſe to iſſue ſuch writs upon the demand of any perſon 
- under reſtraint; for he-thinks a copy of the commitment muſt be produced, or there muſt be ſome cafe 
made, before the judges are, or ever were, bound to grant ſuch writs at the inſtance of a perſon under 
y reftraint.” -- Upon the 6th queſtion, „ That the judges, at the common law, and before the ſaid ſtatute, 
1; were not bound to make writs of habeas corpus ad ſubjiciendum iſſued in vacation- time returnable.immedi- 
* 4e; and thinks the judges, in time of vacation, cannot enforce obedience to any writs of Babeas c 
iſſued in time of vacation, whether they iſſue in caſes within the 31 Car. 2. or in caſes out of that act, 
d if the party ſerved therewith ſhould neglect or refuſe to obey the ſame by any means whatſoever. Upon 
& the 7th queſtion, That if a judge, before the ſaid ſtatute, ſhould have refuſed to grant the ſaid writ 
ie upon the demand of any perſon under reſtraint, the ſubje& had no remedy at law, by action or otherwiſe, 
& azainſt the judge for ſuch refuſal.” — Upon the 3th queſtion, . That in caſe a writ of babeas corpus ail 
of ſubjiciendum at the common law, and before the flatute, had been ditected to any perſon, returnable in- 
ch nediat?, ſuch perſon might have ſtood out an alias and pluries babeas corpus, before due obedience thereto 
Id could have been regularly enforced by the courſe of the common law: but the method of proceeding by 
on alas and pluries in caſes out of the act of 31 Car. 2. has been long gone into diſuſe; and in caſe a writ of 
* babeas corpus ad ſubjiciendum at the common law be now directed to any perſon, returnable immediat?, he 
he is of opinion, that the court would enforce obedience- to ſuch writ by attachment. - Upon the gth 
te, queſtion, That the ſaid ſtatute of the 31ſt of King Charles 2. and the ſeveral proviſions therein made 
ny for the immediate awarding and returning the writ of habeas corpus, do not extend to the caſe of any man | 
of compelled againit his will, in time of peace, either into the land or ſea ſervice, without any colour of legal nl 
ie, authority ; or to any caſes of impriſonment, detainer, or reſtraint whatſoever, except caſes of commit- | 
1 ment for criminal or ſuppoſed criminal matters. - Upon the 10th queſtion, ** That in no caſes'whatſon 1 
uie erer, the judges are ſo bound by the facts ſet forth in the return to the writ of habeas corpus, that they | 
Ie cannot diſcharge the perſon brought up before them, if it ſhould appear moſt manifeſtly to the judges, by | 
any the cleareſt and moſt undoubted proof, that ſuch return is falſe in fact; and that the perſon fo brought. 4} 
my up is reſtrained of his liberty by the moſt unwarrantable means, and in direct violation of law and juſtice; - 1 
ble but by the cleareft and moſt undoubted proof he means the verdict of a jury, or judgment on demurrer, / 1 
2 or otherwiſe, in an action for a falſe return ; and, in caſe the facts averred in the return to a wit of habeas l 
- corpus are ſufficient in point of law to juſtify the reſtraint, he is of opinion, that the court, or judge before | 1 = 
; whom fuch writ is returnable, cannot try the facts averred in ſuch return by affidavits in any proceeding FURY 
, J bralted upon the return to the writ of habeas corpus. | J 4 
4 Mr. Juſtice Bathurſt, upon the 2d and 4th queſtions, delivered his opinion, “That at common law, | 1 
gi and before the 31 Car. 2. no judge could regularly iſſue a writ of habeas corpus ad ſubjiciendum, returnable | f 7 
nn before himſelf, in time of vacation, for the purpole of bailing or diſcharging ; but by the law as it now 1 
NG Rands, fuch writ may iſſue in the vacation, by fiat from a judge of the court of King's Bench.” Upon 1 
; the 5th queition, “ That no judge at the common law, and before the ſaid ſtatute, was bound to iſſue ſuch 14 
an, writ of babeas corpus ad jubjiciendum in time of vacation, upon the demand of any perſon under reſtraint - 1 3 
"i and the judges might retuſe to award ſuch writ, if they thought proper-” Upon the 6th quettion, That 7 
Saf de judges by the common law, and before the ſtatute, were not bound to make ſuch writ, ſo iſſued in i 
| Ume ot vacation, returnable mmediatè; and they could not enforce obedience to ſuch writ iſſued in time 1 
: 5 of vacation, if the party ſerved therewith refuſed to obey the ſame.” —Upon the 7th queſtion, 6 That x 
| — the ſubject had not any remedy, by law or otherwiſe, againſt a judge for what he did in his judicial capa- 1 7 
20 eit; before the ſtatute 31 Car. 2. — Upon the Sth queſtion, That at common law, the court always i K | 
7 - one an alias and pluries babeas corpus before they enforced obedience by attachment or otherwiſe; but l 5 
5 1 4 1 che ſtatute of the 31 Car. 2. the practice has been in that reſpect altered.” Upon the ꝗth queſtion, 8 
wy That the words of the ſtatute 31 Car. 2. and of the ſeveral proviſions therein made for the immediate 4 K 
| 71 18 
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—_ Habeas Corpus, 
ec any cauſe not concerning freehold or inheritance, or title of 
<« land, leaſe, or rent, commenced or depending in any ſuch inferior 
& court of record, it ſhall appear or be laid in the declaration, that 
cc the debt, damages, or things demanded do not amount to five 
& pounds, ſuch cauſe ſhall not be ſtayed or removed by any writ 
£5 © or writs whatſoever, other than writg of error or attaint.” 
Arming- But ſoon after the paſſing of this ſtatute a method of evadin 
wn's caſe, it was deviſed, by ſetting up another action for a fictitious de- 
mand of 5/. or upwards, and then upon the habeas corpus both 
cauſes were removed. In order to prevent this it was enaQed by 
12 Geo. c. 29. $3. © that the judges of ſuch inferior courts as are 
« deſcribed in the ſtatute of James may proceed in ſuch cauſes 


* 2; 


rr + : * 25 FORT - 
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awarding and returning the writ of habeas corpus, do not extend to the caſe of any man compelled againſt his 
will, in time of peace, either into the land or ſea ſervice, without any colour of legal authority, or to any 
caſes of impriſonment, detainer, or reſtraint whatſoever, except caſes of commitment for criminal ot ſup. 
poſed criminal matter; but in favour of liberty, the judges of the court of King's Bench have, incon- 
formity to that ſtatute, extended the ſame relief to all caſes. Upon the 10th. queſtion, „“ That the 
zudges are not in all caſes ſo bound by the return to the writ of habeas corpus, that they cannot difcharge 
the perſon brought before them, in caſe it manifeſtly appears to them that ſuch return is falſe, and 
that the perſon is reſtrained of his liberty by the moſt unwarrantable means, and in direct violation of las 
and juſtice.” 6. | 
Mr. Baron Adams, upon the 2d queſtion, delivered his opinion, © That, in caſes not within the faid 
act, by the law as it now ſtands, ſuch writs may iſſue, in time of vacation, by fiat from a judge of the 
court of King's Bench, returnable before himſelf. Upon the th queſtion, “That it appears to him, 
that at the common law, before the reſtoration, the judges did not iſſue ſuch writs of habeas corpus at the 
prayer of the ſubject in time of vacation, but that it began firſt to be put in practice about that time; 
yet he cannot ſay, they could not have done it before, as the ſame authority which warranted their doing 
it then, would bave warranted it before, had it been thought neceſſary or expedient.” — Upon the 5th 
queſtion, ©4* That the judges at the common law, and before the ſaid ſtatute, while no ſuch practice was as 
yet ſettled and eſtabliſhed by uſage, weie not bound to iſſue ſuch writs of habeas corpus in time of vacation, 
but apptehends that the judges of the court of King's Bench, upon a caſe properly laid before them, are 
bound at this day, the practice ſtanding confirmed and eſtabliſhed by ſo long an uſage, to iſſue ſuch writ 
in the vacation in caſes not within the ſaid ſtatute.” Upon the 6th queſtion, “That as at the common 
law, and before the ſaid ſtatute, the judges were not bound to ifſue ſuch writs of habeas corpus in the vaca- 
tion, ſo they were not bound to make it returnable immedia!?, nor had any means of enforcing obedience 
to it,” Upon the 7th queſtion, „I hat if a judge, before the ſaid ſtatute, had refuſed to grant a writof 
bebeas corpus, the ſubject had no remedy againſt the judge for ſuch refuſal.” Upon the 8th queſtion, 
That in no caſe a fingle judge could do more than grant an alias or pluries habeas corpus; but as to 
writs iſſued by the court, the court have of late years adopted a practice of granting an attachment to en- 
foi ce obedience to the firſt writ.” Upon the gth queſtion, * "That the ſaid Ratute of the 31ſt of King 
Charles 2. and the ſeveral provifions therein, do not extend to any caſes of impriſonment or reſtraint 
whatſoever, except caſes bf criminal or ſuppoſed criminal matter.” Upon the 10th queſtion, & That if 
an action was brought for a falſe return made to an habeas corpus, and therein the return ſhould be falfsfied 
dy judgment upon verdict, demurrer, or otherwiſe, the judges might thereupon iſſue an alias babqzs cor» 
pus, and upon that diſcharge the party; but that, in all cates whatſoever, when the matter comes beſore 
the court, fingly upon the return made to the habeas corpus, if that return contains a ſufficient and Juitt- 
fiable cauſe of reſtiaint, the judges muſt determine upon the cauſe as it there appears, and cannot hear 
any proof in coutradiction to it; but are ſo bound by the facts ſet forth therein, that though they be 
falſe in fact, and the party in truth reſtrained of bis liberty by the moſt unwarrantable means, and in 
direct violation of law and juſtice, they cannot diſcharge him, but he is driven to his action. ; 
Mr. Baron Smythe, upon the 2d queſtion, delivered his opinion, «That, in caſes not within the ſaid 
ct, ſuch writs of habeas cortus, by the law as it now ſtands, may iſſue in the vacation, by fiat from? 
judge of the court of King's bench, returnable before himſelf.” Upon the 4th queſtion, © That, at - 
common law, and before the ſaid ſtatute of the 31 of King Charles 2. the judges of the court of Ning! 
Bench could iſſue ſuch writs of habeas corpus in time of vacation, where a probable cauſe was ſhewn that 
the perſon was unjuttly impriſoned, or bailable.””—Upon the 5th queſtion, © That, at the common laws 
and before the ſaid ſtatute, the jucges of the court of King's Bench were bound to iſſue ſuch vrit - 
babeas corpus in time of vacation, if a probable cauſe was ſhewn, but not without.” —Upon the 6th quet- 


tion, „That the judges at the common law, and before the ſaid ſtatute, were not bound to make ſuch \ 


writs, ſo iſſued in time of vacation, returnable immediatè, but ought to make them returnable ewe 
themſelves, or in court, as would beſt anſwer the purpoſes of juſtice, They could not in . 
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« 43 are therein ſpecified, which appear or are laid not to exceed 
« the ſum of five pounds, although there may be other actions 
« againſt the defendant, wherein the plaintiff's demands may ex- 
« ceed the ſum of five pounds.” And by the ſtatute of 19 Ges. 3. 
c. 70. $6. no cauſe where the cauſe of action ſhall not amount 
« to ten pounds or upwards ſhall be removed or removeable into 
« any ſuperior court, by any writ of habeas corpus or otherwiſe, 
« unleſs the defendant ſhall enter into a recognizance to the plain- 
« tiff in the inferior court, with two ſufficient ſureties in double 


« the ſum demanded, for, the payment of the debt and coſts in 


* caſe judgment ſhall paſs againſt him.“ | 
| By 


——__— 8 


* 


enforce obedience to ſuch writ; but, if the party ſerved therewith, ſhould neglect or refuſe to obey the 
ſame, the court of King's Bench, in the next term, could enforce obedience to ſuch writ by attachment.“ 
AU pon the 7th queſtion, That a judge, before the ſaid ſtatute, for his refuſal to grant a writ of babeas 
c:rpur, where he ought to have granted it, would have been liable to puniſhment in the ſame manner as 
for any other breach of his duty.” Upon the 8th queſtion, ** That, in caſe ſuch writ of habeas corpus, 
at the common Jaw, be directed to any perſon returnable immediate, ſuch perſon may ſtand out an alias 
and pluries, if the party ſuing out the writ chuſes to ſue out an alias and pluries babeas corpus; but the 
court will grant an attachment for the fiiſt diſobedience, without putting the party to his alias and pluries. 
Upon the gth queſtion, „“ That the ſaid ſtatute of the 31ſt of King Charles 2. and the ſeveral provi- 
fions therein, do not extend to any caſes of impriſonment, detainer, or reſtraint whatſoever, except caſes 
of commitment for criminal, or ſuppoſed criminal matters.” Upon the 1oth queſtion, That the 
judges were ſo bound by the facts ſer forth in the return to the writ of habeas corpus, that they cannot 
enter into proof by affidavits to controvert the return; the facts ſet forth in the return can be contro 
verted or contradicted only by the verdict of a jury. | 85 , 

Mr. Baron Legge, upon the ad queſtion, delivered his opinion, “ That, in caſes not within the ſaid 
att, ſuch writs of habeas corpus, by the law as it now ſtands, may iſſue in the vacation, by fiat from a 


Judge of the court of King's Bench, returnable before himſelf. Upon the 4th queſtion, That, at 


the common law, and before the ſtatute of habeas corpus in the 31ſt of King Charles 2. no judge could 
regularly iſſue a writ of hᷣal eas corpus ad ſubjiciendum, in time of vacation, in any caſe.” Upon the 5th 
queſtion, «Phat the judges, at the common law, and before the ſaid ſtatute, were not bound to iſſue 
ſuch writ of habeas corpus ad ſutjiciendum, in time of vacation, upon the demand of any perſon under re- 
ſtraint z but might refuſe to award ſuch writ, if they thought proper.” Upon the 6th queſtion, That 


the judges, at the common law, and before the ſaid ſtatute, were not bound to make ſuch writs, iſſued in 


time of vacation, returnable immediatè, and could not enforce obcdience to ſuch writ iſſued in time of 
vacation, i! the party ſerved therewith ſhould neglect or refuſe to obey the ſame, by any means.” —U 

the 7th queition, „“ That if a judge, before the ſaid ſtatute, ſhould have refuſed to grant the ſaid writ 
upon the demand of any per ſin under any reftraint, the ſubject had rot any remedy at law, by action or 
otherwiſe, againſt the Judge for ſuch refuſal. Upon the 8th queſtion, 4+ That in cafe a writ of habeas 
corpus ad ſuojiciendumy at the common law, had been directed to any perſon, returnable immediate, ſuch 
perion might have ſtood out an alias and pluries babeas corpus, beſore due obedience thereto could have been 
regularly enforced by the courſe of the common law; but as the law now ſtands, the practice has long 
prevaile.., fo: the court of King's Bench to enforce the firſt habeas corpus by an attachment,” —Upon the 
9th queſtion, „That the ſaid ſtatute of the 311t of King Charles 2. and the ſeveral proviſions therein 
made: fur the immediate awarding and returning the writ of habeas corpus, do not extend to the caſe of any 
man compelled againtt his will, in time of peace, either into the land or ſea ſervice, without any colour of 
legal authority; cr to any caſes of impriſonment, detainer, or reſtraint whatſoever, except cates of com- 
mi:ment for criminal er tuppoſed criminal matters. -V pon the 10th queſtion, 44 That the judges are not 
in all caſes whatſcever ſo bound by the facts ſer forth in the return to the writ of habeas corpus, that they 
cannot diſcharge the perſon brought up before them, although it ſhould appear moſt manifeſtly to the 
Judges, by the cleareit and moſt undoubted proof, that ſuch return is falſe in fact; and that the perſon ſo 
og, up is zeſtrained of his liberty by the moſt unwarrantable means, and in direct violationof law and 

©. : 

Mr. Juſtice Clive, upon the 2d and 4th queſtions, delivered his opinion, (That, at the common law, 
and before the ſtatute of 31 Car. 2. no judge could regularly ifſue a writ of habeas corpus ad jubjiciendum in 
ume of vacation ; but by the law as it now ftands, ſuch writs may iſſue in the vacation, by fiat from a 
judge of the court of King's Bench, returnable before himſelf. — Upon the 5th queſtion, “That no 
res by the common law, and before the ſaid ſtatute, was bound to iſſue ſuch writs of habeas corpus and 
Ju Jiciendum in time of vacation upon the demand of any perſon under reſtraint, and the judges might re- 
tuſe to award ſuch writ.” Upon the 6th queſtion, * That the judges by the common law, and before 


laid ſtatute, were not bound to make fuch writs ſo iſſued in time of vacation, returnable immediate, 
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444 Habeas Corpus. 
By a proviſo in {6. of the ſtatute of Famer, that act 18 limited 


to ſuch © courts of record only, and for ſo long time only as there 
4 is or ſhall be an utter barriſter of three years ſtanding at he 


& bar of one of the four inns of court, who ſhall be ſteward ot 
& under-ſteward, town-clerk, judge, or recorder of ſuch inferior 
& court, or aſſiſtant to ſuch judge or judges of the ſame as ſha! 
% not be an utter-barriſter or utter-barriſters of ſuch ſtandin : 
« there preſent, and not of counſel in any action or ſuit there 
« depending.” | 4 

If this proviſo be not complied with, the cauſe may be removed 
cafe, Cro. at any time: and it is not enough that the judge is a barriſter; he 
e muſt be actually preſent at the trial. | | 
3 Mod. 89. Fairley v. M*Conne), 1 Burr. 514. Tidd's Pr. 178. 


Watſon v. But if the writ be diſallowed by the judge of the inferior 
— court for any of the cauſes about ſpecified, it muſt be returned to 


Haley's the court above with the /pec:al matter.] 
caſe, 1 Mod. 195 . 


Salk. 352. Tt ſuſpends the power of the court below; fo that if they pro- 
15 . ccd after, the proceedings are (a) void, and coram non judice. 
after ſerving a writ of babeas corpus it is error to proceed after. Cro, Car, 261. Ellis v. Johnſon, 
2 Jon. 209. S. P. adjudged. That if a habeas corpus be directed to an inferior court, returnable two 
days after the end of the term, yet the inferior court cannot proceed contrary to the writ of babeas cr. 
pus. Mod. 195, 12 Mod. 666. | R 

| | | J 
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and they could not enforce obediencc to ſuch writ iſſued in the time of vacation, if the party ſerved 
therewith refuſed to obey the ſame.” — Upon the 7th queſtion, . That the ſubject had not any remedy, 
by law or otherwiſe, againſt a judge for what he did in his judicial capacity, before the ſaid ſtatute 
31 Car, 2."--Upon the Sth queſtion, ** That at common law, the court always granted an alias and 
Pries babeas corpus before they enforced obedience by attachment.” Upon the gth queſtion, “ That 
the words of the ſtatute of the 31 Car. 2. and of the ſeveral proviſions therein made, for the immediate 
awarding and returning the writ of babeas corpus, do not extend to the caſe of any man compelled againſt 
his will, in time of peace, either into the land or fea ſervice, without any colour of legal authority; or 
to any caſes of impriſonment, detainer, or reſtraint, whatſoever, except caſes of commitment tor criminal 
or ſuppoſed criminal matters. Upon the xoth queſtion, «© That the judges are not in all caſes ſo bound 
by the return to the writ of habeas corpus, that they cannot diſcharge the perſon brought before them, 
In caſe it manifeſtly appears to them that ſuch return is falſe, and that the perſon is reſtrained of his 
Kberty by the moſt unwarrantable means, and in direct violation of law and juſtice. 5 
Mr. Juſtice Denniſon, _= the ad queſtion, delivered his opinion, „That in caſes not within the 
laid act, ſuch writs of habeas corpus, by the law as it now ſtands, may iſſue in the vacation by fiat from 
a judge of the court of King's Bench, returnable before himſelf.” Upon the 4th queſtion, # That 
before the ſtatute of the 31ſt of King Charles 2. the judges of the court of King's Bench, by uſage, 
might iſſue a writ of babeas corpus ad ſubjiciendum in time of vacation.” Upon the 5th queſtion, 
4c That the judges of the court of King's Bench might iflue ſuch writs in time of vacation, upon pro- 
bable cauſe proved by affidavits ; but the uſage was not certainly eſtabliſhed.” Upon the 6th queſtion, 
«© That the judges of the court of King's Bench, before the ſaid ſtatute, might make ſuch writs te. 
turnable either immediarꝰ, or in the ſubſequent term; but could not enforce obedience to ſuch writ iſſued 
In the vacation; but it might be done in the ſubſequent term.” Upon the 7th queſtion, © That if 2 
Judge, before the ſtatute, ſhould have refuſed to grant the ſaid writ upon demand, no action would lie 
againſt him.” Upon the Sth queſtion, * That before the ſaid ſtatute, the party might ſtand out 2 
alias and pluries; but, ſince the (aid ftatute,, the courſe hath been to grant an attachment wichout any 
alias or pluries.” Upon the th queſtion, © That the ſaid ſtatute of the 31ſt of King Charles 2. 
and the ſeveral proviſions therein made, for the immediate awarding and returning the writ of habeas 
corpus, do not extend to the caſe of any man compelled againſt his will, in time of peace, either into the 
land or ſea ſervice, without any colour of legal authority; or to any caſes of impriſonment, _— 
reſtraint whatſoever, except caſes of commitment for criminal or ſuppoſed criminal matters.” — Upon 
roth queſtion, © That, in all caſes whatſoever, where the return conſiſts of facts juſtifying the taking 
und detaining by law, the judges are ſo bound by the facts ſet forth in the return to the writ of * 
cor pus, that they cannot diſcharge the perſon brought up before them upon affidavits to be 
5 | 
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Pabeas Corpus, 445 
By this writ the proceedings in the inferior court are at an Skin. 244- 
end; for the perſon of the defendant being removed to the ſupe- Pl; 9+ [But 


nor court, they have loſt their juriſdiction over him, and all the — 


proceedings in the ſuperior court are de novo, and (a) bail de novo move the 

muſt be put in in the ſuperior court. ere, Fo 
merely a hiſtory or account of the proceedings below ſent up to the ſuperior court, to enable them 
to judge and determine the matter there. Jbide 1 Salk. 352. 6 Mod. 177. 3 Term Rep. 372-} 


(% That though the ſum be under 10/7., yet if in the inferior court ſpecial bail was requiſite, theres 
ſhall be ſpecial bail in the court above. | | 
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And although this writ: be a writ of right, yet where it is to Salk. 8. 
abate a rightful ſuit the court may refuſe it; as where an action ?! 2%. 
of debt was brought againſt a feme ſole in the palace court, who, ton and 
after appearance and plea pleaded, married, and then removed Reynolds. 
the cauſe by habeas corpus to B. R. where ſhe pleaded her cover- ' 
or ture in abatement z the court held, that if this matter had been 
moved on the return of the habeas corpus, they would have granted 
a procedendo ; but that now the plea in abatement muſt be holden 
good; for the proceedings are de novo, and the court takes not no- 
tice of the proceedings below, or of what preceded the habeas 
corpus. 5 
After an interlocutory, and before final judgment in an inferior Salk. 332. 
court, a habeas corpus cum cauſd was brought; before the return of Pl. 14. 
the writ the defendant died, and a procedendo was awarded, be- 
cauſe by the 8 & 9g V. 3. cap. 11. the plaintiff may have a /cire 
facias againſt the executors, and proceed to judgment, which he 
cannot have in another court; and by this means he would be 
deprived of the effect of his judgment, which would be unrea- 
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proceeding, contradicting the facts contained in the return; but, if it ſhould appear moſt manifeſtly to 
the court, by the cleareſt and moſt undoubted proof, either in action or in ſome collateral proceedings 
that ſuch return is falſe in fact, and that the perſon ſo brought up is reſtrained of his liberty by unwar- 
rantable means, and in direct violation of law and juftice, the priſoner may be diſcharged.” 

Lord Chief Baron Parker, upon the 24 queſtion, delivered his opinion, „That in caſes not within 
the at of the 31ſt of King Charles 2., writs of babeas corpus ad ſubjiciendum, by the law as it now 
ſtands, may iſſue in vacation, by fiat from a judge of the court of King's Bench, returnable before 
himſelf,” — Upon the 4th queſtion, 4 That before the ſtatute of the 31ſt of King Charles 2., ſome of 
the judges of the King's Bench did, in fact, iſſue writs of habeas corpus ad ſubjiciendum in time of va- 
cation ; but it does not appear to his ſatisfaction, that there was any certain ſettled practice for iſſuing 
writs of habeas corpus ad ſubjiciendum in vacation, before the ſtatute of the 31ſt of King Charles 2. 
upon the application of a perſon under reſtraint ; but it has been ſhewn that, in two inſtances beforg- 
the ſaid ſtatute, the court diſapproved of ſuch practice; and he is therefore inclined to think, that ths 
Judges of the court of King's Bench could not, before the ſaid ſtatute, regularly iſſue a writ of babeas. 
eus ad ſubjiciendum, for the purpoſe of diſcharging or bailing any perſon ſo under reſtraint as afore- 
laid, though he cannot poſitively ſay that they could not do ſo. Upon the 5th queſtion, . That the 
Judges, at the common law, and before the ſaid ſtatute, were not bound to iſſue tuch writ of habeas 
corpus ad ſubjiciendum in time of vacation upon the demand of any perſon under reſtraint, but might 
efuſe to award ſuch writ, if a proper foundation was not laid for it by affidavit.” Upon the 6th 
ns, That the judges, at the common law, and before the ſaid ſtatute, were not bound to make 
- its of habeas corpus ad ſubjiciendum, iſſued in vacation, returnable immediate; nor could they in time 
eqs enforce obedience to ſuch writ iſſued in time of vacation, if the party ſerved therewith 
ir 11 - or refuſe to obey the ſame, by any means whatſoever.” Upon the th queſtion, ** That 
4 ge, before the ſaid ſtatute, ſhould have refuſed to grant the ſaid writ, upon the demand of 2 
10 u under any reſtraint, the fubject had not any remedy at law, by action or otherwiſe, againſt t 

be for ſuch refuſal. Upon the $th queſtion, . That in caſe a writ of babeas corpus ad ſabjiciendumy 
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2 Roll. lf an action be brought in London for calling a woman a whote, 
23 this cannot be removed by habeas corpus, becauſe the words are 
75% not actionable elſewhere; and if allowed to be removed the cul. 

| tom would be deſtroyed, 5 85 | 
Pope v. [So, where a feme covert, ſole trader in London, is ſued in either 


Ve 251. of the city courts. | 
ep. 1050. 


Fry v. Cary, Where an action was brought in the court of the ſheriffs of 

x Str. 527- London againſt two partners, and one of them brought a habeas corpus 

and put in bail for himſelf only, a procedendo was granted ; for other. 

wiſe the plaintiff would have been diſabled to go on in either court. 

Anon. If a priſoner, who is brought up from a county gaol, to be 

3 $tre 308. turned over to the King's Bench, will not pay the ſheriff the 
charges of bringing him up, the court will remand him. 


Nicholas If one ſhilling per mile is tendered and refuſed, attachment 
. ſhall be granted. | | 
Barnes, 377. 


Holman v. But the gaoler muſt obey the habeas corpus, though the priſoner 


Barber, ; . 
Str. 814. refuſe to pay his fees, for he has his remedy for them. 


If 


* — 


at the common law, and before the ſaid ſtatute, had been directed to any perſon, returnable immediate, 
ſuch perſon might have ſtood out an alias and pluries habeas corpus before due obedience thereto could 
have been regularly enforced by the courſe of the common law; but the method of proceeding by alia; 
and pluries habeas corpus, in caſes out of the ſaid ſtatute, has been long diſcontinued ; and, in caſe a 
writ of babeas corpus ad ſubjiciendun, at the common law, be now directed to any perſon returnable 
immediat, he thinks that the court would enforce obedience to ſuch writ by attachment.” Upon the 
gth queſtion, *© That the ſaid ſtatute of the 3üſtof King Charles 2., and the ſeveral proviſions therein 
made for the immediate awarding and returning the wiit of habeas corpus, do not extend to the caſe of 
any man compelled againſt his will, in time of peace, either into the land or fea ſervice, without any 
colour of legal authority; or to any caſes of impriſonment, detainer, or reſtraint whatſoever, except 
caſes of commitment for criminal or ſuppoſed criminal matters.” Upon the xoth queſtion, * That in 


no caſe whatſoever the judges are ſo bound by the facts ſet forth in the return to the writ of habeas corput, | 


that they cannot diſcharge the perſon brought up before them, if it ſhould appear moſt manifeſtly to the 
judges, by the cleareſt and moſt undoubted proof, that ſuch return is falſe in fact, and that the perſon 
ſo brought up is refrained of his liberty by the moſt unwarrantable means, and in direct violation of las 
and juſtice ; but, by the cleareſt and moſt undoubted proof, he unde. ſtands the verdict of a jury, or 


.. Judgment on demurrer, or otherwiiſe, in an action for a falſe return; and, in caſe the facts returned 


to a writ of habeas corpus ſhew a ſufficient ground in point of law for ſuth reſtraint, he is of opinion, 
that the court, or judge, before whom ſuch writ is returnable, cannot try the facts contained in ſuch 
return by affidavits.” | 5 
Lord Chief Juſtice Willes, upon the 2d queſtion, delivered his opinion, „“ That in caſes not within 
the ſaid aft, ſuch writs of Labeas corpus, by the law as it now ſtands, may iſſue in the vacation, by fiat 
from a judge of the court of King's Bench, returnable before himieit.” Upon the th queſtion, 
That at the common law, and before the ſtatute of the 31ſt of King Charles 2., none of the Judges 
could regularly iſſue an habeas corpus ad ſubjiciendum in time of vacation, in any caſe whatſoever,” — 
Upon the 5th queſtion, „ That the judges, at the common law, and before the ſaid ſtatute, were not 
bound to ifſue ſuch writs of habeas corpus ad ſubjiciendum in time of vacation, upon the demand of any 
perſon under reſtraint ; but that they might refuſe to award ſuch writ, if they thought proper.” Upon 
the 6th queſtion, *+ That the judges, at the common law, before the ſaid ſtatute, were not bound to 
make ſuch writs, ſo iſſued in time of vacation, returnable immediatè; and that they could not enforce 
obedience to ſuch writs iſſued in time of vacation, if the party ſerved therewith ſhould negleQ or refule 
to obey the ſame, by any means whatſoever, before the next term.” Upon the 7th queſtion, © That if 
u judge, before the ſaid ſtatute, ſhould have refuſed to grant the ſaid writ upon the demand of any per- 
fon under any reſtraint, the ſubje& had not any remedy at law, by action or otherwiſe, againſt the judge 
for ſuch refuſal.” —Upon the 8th queſtion, „That in caſe a habeas corpus ad ſub / ic iendum, It the 
common law, had been directed to any perſon, returnable jmmediat?, ſuch perſon might ſtand out 2. 
alias and pluries babeas corpus before due obedience thereto could be regularly enforced by the courle 
the common law. Upon the gth queſtion, That the words of the ſtatute of the 31ſt Car. 2+ 


the ſeveral proviſions therein made for che immediate awarding, and returning the writ of þ46e: © % 
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If plaintiff deliver ſheriff habeas corpus to remove defendant in White v. 
execution on a ca. /a, to B. R. priſon, he cannot refuſe to obey 3 
till his poundage is paid, Semb. Sed. qu. For it was argued in tr. 1262. 
this caſe, that hg ſhould carry him to a judge's chambers; and 
Fiter, J. ſaid, if he came before him, he would not turn him 
over till poundage paid. 5 | 

If it is teſted in term, it may be returnable immediatè before the Betteſworth 
chief juſtice, | v. Bell, 3 


Burr. 1873. 


Plaintiff may remove defendant by this writ, after he has de- Lid. 
clared againſt him in cuſtody of the ſheriff. | | | 
Defendant may be committed, though return-day is paſt. eu 


Powell, Barnes, 22 t. 


A priſoner in the Fleet by proceſs of C. B. may be brought up Barnes, 38. 
by rule, but if holden by execution of another court, there mult 
be habeas corpus. EEE 


2 . -Y f 
— —_ * I 6 — 5 N 


dio not extend to the caſe of any man compelled againſt his will, in time of peace, either into the land or 
ſea ſervice, without any colour of legal authority; nor to any cafes of impriſonment, detainer, or re- 
fraint, except caſes of commitment for criminal or ſuppoſed criminal matters.” Upon the roth 
queſtion, © That the judges are not in all caſes whatſoever ſo bound by the facts ſet forth in the return 
to the writ of Habeas corpus, that they cannot diſcharge the perſon brought up before them, though it 
ſhould appear moſt manifeſtly to them, by the cleareſt and moſt undoubted proof, that ſuch return is 
falſe in fact, and that the perſon ſo brought up is reſtrained of his liberty by the moſt unwarrantable 
means, and in direct violation of law and juſtice,” _ | 

Then it was propoſed, ** That the following queſtion be put to the judges,” wide/xat, © Whether, 
if a writ of habeas corpus ad ſubjiciendum at the common law be applied for, either in term or vacation- 
time, by the friend or agent, and on the behalf, of any perſon under actual confinement or reſtraint; 
and if the perſon ſo applying ſhould make an affidavit of ſuch confinement or reſtraint, and that he 
believes the ſame not to be by virtue of any commitment for criminal or ſuppoſed criminal matter, but 
ſhould declare, that he could give no other material information relative thereunto 3 would ſuch an 
affidavit, as the law now ſtands, be a proper probable cauſe for the awarding of the ſaid writ of babeas 
crpus ? and would the court, or judge, be bound immediately to award the ſame as a writ of right? 
pr would the court, or judge, be bound to refuſe the ſame upon ſuch affidavit only ? or is it in ſuck 


caſe entirely left to the diſcretion of the court, or judge, to grant the ſaid writ of babeas corpus to one 


perſon upon ſuch affidavit, and refuſe it to another upon ſuch affidavit, if they ſhould ſo think fit? 
And the ſame being objected to, after debate, the queſtion was put, * Whether the ſaid queſtion ſhall 
de put to the judges ? It was reſolved in the negative.] OR 5 
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Heir and Anceſtor. 


(A) Of the Nature of the Relationſhip between 
Heir and Anceſtor, "OR 
(B) Of the ſeveral Kinds of Heirs: And herein, 
I. Of the Heir Apparent. 
2. Of the Heir General, or Heir at Common Law, 
3. Of the Special Heir, or Iſſue in Tail. 


4. Of the Cuſtomary Heir. 
5. Of the Heres Factus. | 


(C) Of what Conditions, Covenants, &c. of the | 


Anceſtor, the Heir ſhall take Advantage. 
(D) What Conditions, Covenants, &c. ſhall extend 
to him ſo as to bind him, 5 
(E) What Actions he may commence and proſecute 
in Right of his Anceſtor. > 


(CF) Where the Heir ſhall be ſaid to be bound to 
- anſwer his Anceſtor's Debts and Contracts. 


() How to be proceeded againſt where he is bound. 
(E) Where he ſhall be liable himſelf, and the 


Judgment general or ſpecial : And herein, 


1. Where he ſhall be liable for his falſe Pleading. 


2. Where by his Promiſe to pay or diſcharge the Debt of 
his Anceſtor, | 


(IJ) What ſhall be Aſſets in his Hands. 


What Things ſhall go to the Heir, and not to the Execute, 
vide Tit. Executers and Adminiſtrators. . fer. ©, 
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| Heir and Anceſtor, © 449 


(A) Of the Nature of the Relationſhip between 
| Heir and Anceſtor. 


N heir, ſaith my Lord Coke, in the legal underſtanding of co. Lit. 
the (a) common law, is he to whom lands, tenements, or 7: 8 
hereditaments, by the act of God and right of (5) blood do de- A 


| . . (a) But by 
ſcend, of ſome eſtate of (e) inheritance, 8 


law heres 

ex tefamerto ſuccedit in univerſum jus teſtatoris; ſo that by taking the whole eſtate, whether it be real or 
perſonal, by the will he is made heir, and called only by that name. Godolph. Orph. Leg. 119+ ( And 
therefore heir and anceſtor are always applied to natural perſons, as predeceſſor and ſucceſſor are to bodies 
politick and corporate. Co. Lit. 78. b. (e) For a man cannot be heir to goods or chattels; for bares 
dicitur ab bæreditate, Co. Lit. 8. a. vel dicitur ab bærendo, quia bereditas ſibi barets Co. Lit. 7. b. 


The word heir in the notion of it implies, that the party hath (4) Co. Lit. 

all thoſe legal (d) qualifications which our laws require in all per- 9: But 
; 1: e . there are 
ſons that repreſent or ſtand in the place of another, and is of exceptions 
ſuch importance, that regularly without the word heir no fee- to the gene i 
ſimple can be created. | 5 mm 
For theſe, 

and that an heir at law is to be favoured, vide tit. Deſcent, & wide tit. Eftate in Fee-fimple, and tit. De- 
wit, & infra. 3 TIS | 


* 


(B) Of the ſeveral Kinds of Heirs: And herein, 
1. Of the Heir Apparent. | 


HERE we muſt obſerve, that no perſon can be heir until the co. Lit. 
death of his anceſtor, according to the rule, nemo eft heres 87 . 


viventis (e); yet in common parlance he, who ſtands neareſt in de- £() Twp | 


pree of kindred to the anceſtor, is called, even in his life-time, N to 
eir appar 5 | 5 | ; is rule in 
PPAreny (f) | f the caſe of 
the Duchy of Corncvall, which the king's firſt- born ſon takes by hereditary right in the lifetime of his 
father under the 11 Ed. 3. ; for without an act of parliament the courſe of deſcent could not be als 
tered, 8 Co. 16. (/) He is not called heir apparent, unleſs his right of inheritance be indefeafible, 
provided he outlive the anceſtor: if he be only heir in the preſent circumſtances of things, ſubject to 
have his right defeated by the contingency of ſome nearer heir being born, he is called only preſumptive 
heir. 2 Bl. Comm. 208.] © | | Pat 


7 


Allo, the law takes notice of an heir apparent ſo far as to al- 12 
ow the father to bring an action of treſpaſs for taking away Natclifts 


his ſon and heir, quare filium & beæredem rapuit, the father „ 4. 
eing guardian by nature to his ſon where any lands deſcended Dyer, 189. 
to him. * Vaugh. 180. 
Alfo, a perſon may take by purchaſe, or de/criptio perſone, by Vent. 311. 

the name of heir even in the life-time of his anceſtor; as where 334. Raym. 
a man deviſed lands to A. and his heirs during the life of B. in _ SY 
truſt for B. and after the deceaſe of B. to the heirs male of chet and 
the body of B. now living, it was held that by this deviſe the e 25 
eg was immediately veſted in the ſon, and that the words I WO 
ears male now living in a will, were a full deſcription of the fon, Deviſe, let. 


Vox. III. G g who (C). 


450 Weir and Anceſtor. 


who then was the heir apparent of B. and known by the deviſor 
to be ſo. | | 7 | 


Kelw. 84. But the ſon and heir hath no power over the inheritance dur»: . 
| 27 ing the life of the anceſtor : Therefore if a ſon and heir bargains 


Gems that if and ſells the inheritance of his father, this is void, becauſe he 


the ſon re- hath no right to transfer; ſo if he (a) releaſes, the law is the 
leaſes with ſame. x | g | Bur 


watiranty, | 

he and his heirs are for ever barred by the rebutter. Co. Lit. 265. a. 

Co. Lit. But if the ſon makes a feoffment of the inheritance of his 
265. as 


father, this paſſes an eſtate during the ſon's life ; for it is a 
diſſeiſin to the father, and the ſon after the father's death can- 
not avoid it: For no man can allege an injury in a voluntary act 
of his own. | 


2 Int. 523 Neither is there that privity between the heir apparent and his 


3 89. a. anceſtor, as to make à fine levied by the anceſtor a bar within 
333 the 4 H. J. cap. 24. as if the heir apparent be ſeiſed of lands, 
and the father levy a fine and die, it ſhall not bar the heir; be- 
cauſe he does not claim or derive any title to the land from his 
father, and therefore in that reſpect ſhall have five years to pre- 
ſerve himſelf from the ſine: For the privies underſtood and in- 
tended by the act are thoſe who are privy not only in blood, but 
likewiſe in eſtate and title to the land of which the fine was 
levied, that is, thoſe who muſt neceſſarily mention the conuzor, 
and convey themſelves through him, before they can make out 
their title to the eſtate. s 185 
2. Of the Heir General, or Heir at Common Law. 

That he The heir at common law is he who after his father or anceſ- 

ace, tor's death hath a right to, and is introduced into all his lands, 

blood, not tenements, and hereditaments. | 

a baſtard, alien, c. vide tit. Deſcents, and tit. Ceparceners. | 

Co. Lit. None but the heir general, according to the courſe of the come 

14. as 


Ge Jac, Mon law, can be heir to a warranty, or ſue an appeal of the death 
217, 218. of his anceſtor. 
Vide tit. Appeal, letter (C). | 


Cro. Elia. If a condition be annexed to borough-engliſh or gavelkind 
5 : lands, and the condition be broken, the heir at common law ſhall 
OW. 28. MY : g 
Co. Lit. 11, enter; for the condition is a thing of new creation, and collate- 
12. [Lide ral to the land: But when the eldeſt ſon enters, the heir or heirs 
Jupra, 364] by cuſtom ſhall enjoy the land for by breach of the condition they 
are reſtored to their ancient eſtate. 

Hob. 25. If a man ſeiſed of fee-fimple lands, as alſo of lands of the 
Co. Lit. 356. nature of gavelkind and borough-engliſh, acknowledge a ſtatute, 
and die, the heir at law ſhall make the ſpecial or cuſtomary heirs 
contribute in proportion, becauſe all of them come in as heirs to 
the land deſcended, and are equally chargeable with the debts of 

the anceſtor. | ES : 
3 Co. 13.2 80, if A. binds himſelf in a recognizance or ſtatute, and after 
2 Oo. 25. b. his death ſome of his lands defcend to the heir of the 8 
| father, 
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Heir-and Anceſtor. 451 
father, and ſome to the heir of the mother, both heirs ſhall be 
equally charged; and if the conuzee loads one only, he ſhall have 
contribution. . | . 
The heir at law is bound by his anceſtor's (a) alienations and (a) But if a 
diſpoſitions, as alſo hy his covenants and conditions, as far as he man cove> | 
hath aſſets. 8 85 | 1 — 
death his heir at law ſhall ſtand ſeiſed to the uſe of his youngeſt ſon, this is void. Hob. 313. per Hobart. 
Alſo, if the anceſtor agrees to convey or fell lands, and re- 2Vern. 215. 
ccives part of the purchaſe-money, but dies before a conveyance A" 7 5 | 
is executed, and a bill is brought againſt the heir, he will be decreed [rake >; 1 
to convey, and the money ſhall go to the executor, eſpecially if 1056. J 
there are more debts due than the teſtator's perſonal eſtate is ſuffi- "2 
cient to pay. | X GE | 
So, if a father conveys to a younger ſon by a defective convey- Pile 1 Vern, 
ance, and dies, the heir at law in two caſes ſhall be compelled to 16. 
make it good. 1. Where there is a covenant for further aſſur- 
ance, binding the heir. 2. Where there is a proviſion made by 
the father in his life-time for the heir, or he hath ſuch proviſion 
by deſcent from the father. FEED | 
Alfo, the heir at law is bound by a decree obtained againſt the [I ves. 184. 
anceſtor z which may be carried into execution two ways. /, The _— 
If the decree is enrolled, the party may ſue out a ſulpæna ſcire crees being 
facias againſt the heir, to ſhew cauſe againſt the decree : But this now much 
1s only after an enrolment, and not before: And the party muſt, Pure, it 
at the return of the /ubpena, ſhew cauſe, if he have any, againſt the pragi 


the practice 
the decree. | to revive in all caſes, indiſcriminately, by bill. Mitf. Eq. Pl. 65.] 


2dly, The plaintiff may bring his bill of revivor, to carry the 
decree into execution: And this is the ſureſt and ſafeſt way; for 
where the decree was obtained againſt the anceſtor, and his heir 
does not claim under that title, but by virtue of another title pa- 
TY ramount, there the decree can never be carried into execution 
5 | againſt him; as where an eſtate is decreed againſt a man, and 

his heir inſiſts his father had no title thereto, or was only tenant 
for life thereof, the decree in that caſe can never be carried into 
execution againſt him; he is at liberty to controvert the juſtice . 
and validity of that decree ;- he may make a new defence from 
what his anceſtor did, and vary his caſe as he ſhall be adviſed, 
and the parties g0 into a new examination of the matter, and hear * 
the cauſe de novo, and the court judge whether the decree is right 
* not, and may affirm or reverſe it at their pleaſure, 

But where one man obtains a decree againſt another for a real 
eſtate, and the party dies before the plaintiff is put into poſſeſſion, 
u that caſe if the heir at law claims the eſtate by deſcent under 

s anceſtor, or as deviſee under him, he ſhall never controvert 
the juſtice of the decree though his anceſtor ſhould have miſtaken 

$ cefence ; nor ſhall he be at liberty to make a new defence, or 
"Mer into new proof, ſo as to overthrow the former decree, eſpe- 


cially where it appears to the court that the decree hath been of 
U ancient ſtanding. | 
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452 Peeir and Anceftor. 
3. Of the ſpecial Heir, or Iſſue in Tail. 8 


Lit. § 613. The iſſue in tail claims per (a) formam dont, and as the ſtatute 
(a) And die domis 'preſerves the eſtate to him, his anceſtor cannot grant or 


eaſes - alien, nor make any (6) rightful eſtate of freehold to another, but 


Pfefo fra- for term of his own life. 


eris does not 8 
extend to lands in tail; for as to them a man muſt claim as heir per formam doni. Co. Lit, 15. vide 


tit. Deſcents, letter (C). (5) How far he may diſcontinue, vide tit. Diſcontinuance, letter (B). That by 
the 32 H. 8. c. 28. he may make leaſes for three lives, or 21 years, to bind his iſſue, but not thoſe in 


reverſion or remainder, wide tit. Leaſes and Terms for Years. 


Plowd. 557. If the iſſue in tail be attainted of felony in the life of his father, 
300. 166. a. and pardoned, upon the death of the donee, the donor cannot 
enter; for though the diſability to take by deſcent remains after 

the pardon, yet the donor cannot enter againſt his own gift while 

there is any iſſue in being; and though the iſſue cannot by reaſon 

of ſuch diſability claim as heir to the donee, yet he may enter as 

a ſpecial occupant, for the gift is ſtill a good de/egnatio perſona, who 

fhall take upon the death of the donee ; but then the ifſue muſt 

take it ſubject to the charges of his father, becauſe he is to take it 

as the tenant left it, and conſequently is to make good all charges 


which he left upon it. | 
4. Of the Cuſtomary Heir. 


Vide tit. A cuſtom in particular places varying the rules of deſcent at 
2 75 common law is good; ſuch-as the cuſtom of gavelkind, by which 
1 tit. Borough. all the fons ſhall inherit, and make but one heir to their anceſtor: 
| Engliſh and the general cuſtom of gavelkind lands extends to ſons only: but 
8 a ſpecial cuſtom, that if one brother dies without iſſue, all his bro- 
x40. a, thers may inherit, is good. | | | 
Co. Lit. ro. But if a remainder of lands of the nature of gavelkind be limited 
Hob. 31. to the right heirs of J. S., the heir at common law ſhall take it, 
and not the heirs in gavelkind ; for this remainder being newly 
created, cannot be' reckoned within the cuſtom. | 
Co.Lit.210, So, the cuſtom of borough-engliſh, that the youngeſt ſon only 
2 Lev. 138. ſhall inherit, is good ; but the youngeſt brother ſhall not inherit, 
by force of this cuſtom, unleſs there ſhall be a particular cuſtom to 


that purpoſe alſo. 


5. Of the Heres factus. 5 | 
3 co. 42.2% An heres faFus is only a deviſee of lands, being made ſo by the 
will of the teſtator, and has no other right ar intereſt than the wil 
gives him. 1 
Poekley v. Tt has been holden in Chancery, that ſuch an heir ſhall hare 
- Pockley, the aid of the perſonal eſtate in diſcharging the debts of 
Vern. 365 7. teſtator. 6 | 
Preced. But this muſt be underſtood of an heres factus of the whole 
833 * eſtate, who ſhall have the benefit of the perſonal eſtate, but a de- 
KI wie (c) of particular lands ſhall not. HP" 


- a de viſee 
ſhall have this benefit z ſo ruled by Lord Nottingham in the above caſe of Pockley v. Pockley 
admitted as ſettied law, Galion v. Hancock, 2 Atk. 437. Lutkins v. Leigh, Ca temp» Talb. 53] 
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(c) Of what Conditions, Covenants, c. of the = 
| Anceſtor the Heir ſhall take Advantage. 


C (a) and covenants real, or ſuch as are (5) annexed 43 E. 3. 4. 
to eſtates, ſhall deſcend to the heir, and he alone ſhall take ad- And. 55+ 


(a) That 
vantage of them. conditions 
can only be reſerved to the feoffor, donor or leſſor and their heirs, but not. to any ſtranger. Lit. C. 447. 


Co. Lit. 214 (6) Secus of covenants in groſs. Pam. 558. — Alſo, for a breach in the time of the 


covenantee, the action thali be brought by his executor, though the covenant was with him, bis beirs and 
aſſigns only. Vent. 175. 2 Lev. 26. adjudged. : 


And this not only where there are expreſs words, but alſo Rol. Abe. 
where there are none; for the law by implication reſerves the 479: 478. 
condition to the heir of the feoffor, We. z for being prejudiced by 


the diſpoſition, it is but reaſonable that he ſhould take the ſame 


advantages which his anceſtor whom he repreſents might. KI 
If a man ſeiſed of land in right of his wife, makes a feoffment 8 Co. 43. 
in fee upon condition, and dies, and after, the condition 1s broken, NP 0 
the heir of the huſband ſhall enter; for though no right deſcended *” * 
to him, yet the title of entry by force of the condition, which was 
created upon the feoffment, and reſerved to the feoffor and his 
heirs, deſcended. | 
The heir ſhall take advantage of a nomine pena, for being incident Co. Lit. 
to the rent, it ſhall deſcend to the heir, being a ſecurity or penalty 792: b. 
to ſecure the payment of the rent; whoever therefore has a right 
to the rent, ought in reaſon to have the penalty which is to oblige 
the tenant to pay it. | 
It an abbot and convent covenant to ſing for the covenantee and 2 H. 4 6. b. 
his heirs in ſuch a chapel, his heirs at all times ſhall have a writ 5 ©* 48. 
of covenant for the not doing thereof, : | 


If a man leaſes for years, and the leſſee covenants with the leſſor, 2 Lev. 92. 


his executors and adminiſtrators, to repair and leave the premiſes L2v8her v. 


in good repair at the end of the term, and the leflor dies, &c., his Ma 

heir may have an action upon this covenant, for this is a covenant. 8. C. cited. 
which runs with the land, and ſhall go to the heir, though he is , 
not named; and it appears, that it was intended to continue after 

the death of the leſſor, in as much as his executors, &c. are named. 


The plaintiff, as heir, declared, that his anceſtor per indenturam Salk. 147. 


ſuam, cujus alteram partem figillo of the leſſee (omitting figillat.) Hic * 
n curia profert, did demiſe, that the leſſee covenanted to repair 
from time to time, and to leave in repair, and then ſhewed that his Vivian v. 
anceſtor died anne 10 W. 3. and for breach aſſigned, quod primo . 
apr. anno tertio Reginæ nunc, & per 10 annos ante tunc, the premiſes 
vere out of repair; after verdict for the plaintiff, it was moved in 
arreſt of judgment, 1. That the word figillat. was wanting; 
2. That part of the ten years incurred in the life of the anceſtor, 
and that this was a hard action; & per Holt C. J. the want of 
frillat is cured by the verdict and pleading over; and if the premiſes 4 
were out of repair in the time of the anceſtor, and continued ſq in | 


time of the heir, it is a damage to the heir, and the jury give as 
| MES 
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much in damages as will put the premiſes in repair ; but hereby 

no damages are given in reſpect of the length of time they conti- 

nued in decay, but in reſpect of what it will coſt at the time of 

the action brought to put the premiſes in repair; therefore per 

decem annos was frivolous: and he ſaid, that this is not a hard 

action, and good damages are always given in theſe caſes, becauſe 

the damages recovered ought to be applied to the repair of the 

re miſes. | 

Co. Lit. If A. enfeoffs B., upon condition, that if the heir of A. pays to 
214. b. B., Sc., 205., then he and his heirs may re-enter ; this is a good 
condition, of which the heir of A., may take advantage, and jet 

A, himſelf never can. | 

Mich. J. S. had ifſue three ſons, William his eldeſt, Nathaniel his 
1 ſecond, and Daniel his third; Wilkam died in the life-time of his 
Marks and father, leaving iſſue orfly a daughter; afterwards the father deviſed 
Marks, in the eſtate in queſtion to Anne his wife for her life, and after her death 
8 to his ſon Daniel and his heirs; provided, that if Nathaniel did, 
106. pl. 6. within three months after the death of his wife, pay to Daniel, his 
10 Mod. executors or adminiſtrators, the ſum of 500. then the ſaid lands 


— 2 $5 


ov © 


Q 


FM, "ape 5 ſhould come to his ſon Nathamel and his heirs; the wife lived 0 
ſeveral years after, and during her life Nathaniel died, leaving the i 
plaintiff his heir; and the wife afterwards dying, the plaintiff t 
brought his bill within three months after her death, praying, that : 
upon payment of the 500/. he might have a conveyance of 10 
eſtate; and the principal point of the caſe was, whether this 500/, th 
being to be paid by Nathaniel within a limited time, and he dy- 3 

ing before that time came, his heir at law could now, on pay- 
ment of the money, make a title to theſe lands; for it was * 
agreed that he was not heir at law to the teſtator : and it was in- th 
ſiſted upon that he could not: that this was a condition precedent, ca 
and merely perſonal in Nathaniel, who had neither jus in re, nor th 

ad rem, and could neither have deviſed, nor releaſed, nor extin- 
guiſhed this condition; and being a bare poſſibility, and he dying hi 
before it was performed, his heir could not make it good; and th 
though the word /eirs be uſed in the deviſe to Nathaniel, yet that ot 

is not deſigned to give them any eſtate originally, but to denote 
the quantity of eſtate which Nathaniel was to take; and for this be 
{a) 10 Co, were cited the caſes in the (a) margin. On the other fide it was hi 
| W_— 4, inſiſted, that this was like the common caſe in (b) Co. Lit. where? mi 
Brett ang feoffment is made on condition that the feoffor ſhall, before ſuch a B 
Rigden. day, Q., there, if the feoffor die before the day, his heir may be 
[See 1p. perform the condition, for the reaſons there mentioned, and that | 
Wms. 397. it being ſo at law, it ſhould ſtill be conſtrued more liberally in he 
(5) Co. Lit. equity, where the letter of a condition is not always required to ſh; 
(c) x C * be ſtrictly perſormed; and for this were cited the caſes (c) in the co 
Caf. 8g, margin; that the poſſibility of perforning this condition was a ſel 

; Chan, * inte reſt or right, or ſcintilla juris, which veſted in Nathaniel him- | 

Elk ſelf; that he ſurvived the teilator ; and therefore this differed from his 
Bret and Rigden's caſe ; that conſequently, ſuch right, poſſibilit), ele 
w 


or intereſt, deſcended to his heir, and might be performed by * 


as before the ſtatute de donis, the poſſibility of reverter deſcended 

to the heir of the donor; and for this were alſo cited the caſes in 

the (d) margin: the cauſe being firſt heard by the maſter of the (a) 2 Saund. 
rolls, was thought by him a matter of great difficulty, and there- 2 and 
fore he appointed the counſel to ſpeak to it when the court was Cs Cr. 
full: afterwards it was decreed by my lord chancellor, with the 358. Cro. 
aſſiſtance of the maſter of the rolls, for the plaintiff, on Lit. 18 NE 
1334, 335. and my lord chancellor ſaid, that though a condition, Manning's N 
in ſtrictneſs of law, was not deviſable, yet, ſince the ſtatute of caſe. 

uſes, the deviſee may take benefit of it by an equitable conſtruction, 

Sc., and that Nathaniel might have releaſed or extinguiſhed this 

condition. | 


(D) What Conditions, Covenants, tc. ſhall extend _ 2 
to the Heir ſo as to bind him. e £5. ee, 32 -Z, 
| | 5 ba . <24 449, 
A® the heir at law is the proper and only pero es can take Kell Abt Za 2. | 
advantage of conditions, Sc. annexed to the real eſtate, ſo 423 — 729, ml 
ſhall he be bound by (a) all ſuch conditions, &c., as (6) run with (07'S by 1 
the land, whether ſuch conditions were annexed to the eſtate by conditions 


che original feoffor, grantor, or his immediate anceſtor. 1 

preſs conditions. Co. Lit. 233. 8 Co. 44. Hard. 11. And though an infant, ſhall be bound to per- 
form them; but for this wide tit. Infants. (c) If the anceſtor levies a fine of ancient demeſne lands to 
the prejudice of the lord, an action of deceit bes againſt the heir. Saik, 210. pl. i, Ld. Raym. 177. 
4 Salk. 35. l 


If a gift be made in tail, upon condition that the donee ſhall not co. Lit. 
diſcontinue, and the donee have iſſue two daughters, and one of 163. d. 
them diſcontinue, the donor ſhall enter and evict them both; be- 
cauſe it was the original condition annexed to the whole eſtate, 
that no part of it ſnould be diſcontinued. | 

But here we muſt take notice, that neither tenant in tail, nor 7ide head of 
his iſſue, can be reſtrained from aliening by fine and recovery, #/ats Tail. 
though they may be reſtrained from aliening by feoffment, or . 
other tortious act, which amounts to a diſcontinuance. | 

So, where one deviſed lands to A. and the heirs male of his Vent. 3a r. 
body, provided, that, if he attempted to alien, then immediately ee 
his eſtate ſnould ceaſe, and B. ſhould enter; and A. made a feoff- Winn. 
ment in fee, and thereupon B. entered; it was adjudged againſt 
B., and that the condition was void, becauſe non conflat what ſhall 
be adjudged an attempt, and how it ſhould be tried, 

Allo, where a condition is annexed to the eſtate given to the Dyer, 316. 
heir, which goes in abridgment and reſtraint thereof, the ſame 299 4 
ſhall in ſome caſes be conſtrued a limitation; for if it were a en 


CO no body could take advantage of it but the heir him- 
e | 


As if a copyholder in borough-engliſh ſurrenders. to the uſe of Cro. Elie. - 
his will, and after deviſes to his wife for life, remainder to his 294 Wel- 


eldeſt ſon, paying 40s. to each of his brothers and fiſters within — 


(wo years after the death of his wife, c., this is a limitation, and 300. 20, 21. 


ay e 


456 


weir and Anceſtor. 


not a condition; for, if it ſhould be a condition, it would extin. 
| guiſh in the heir, and there would be no remedy for the money, 

ro. Eliz. So, where one ſeiſed of lands in fee, having iſſue two ſons and a 
$33- 979 daughter, deviſed to his youngeſt ſon and daughter 201. a piece, to 
pL "X28 bl be paid by his eldeſt ſon, and deviſed his lands to his eldeſt fon 
Noy, 51. and his heirs, upon condition, that if he did not pay the ſaid ſums, 
e Fe. that then the land ſhould remain to his youngeſt ſon and daughter 
e and their heirs, and died; the eldeſt ſon entered, and did not pay 
Vaugh. 251. the money; it was adjudged that the youngeſt ſon and daughter 
e or ſhould have the land; for, 1. This deviſe to the eldeſt ſon and 
** ** heir, being no more than what the law gave him without ſuch 
deviſe, was void. 2. If this ſhould be a condition, it would be 
defeated by the deſcent upon the eldeſt ſon, who was to perform 
it; therefore, 3. It was holden to be a deviſe to the eldeſt ſon only, 
or no longer than till he failed to pay the ſaid ſums, and then to 
the youngeſt ſon and daughter, which gives them the land by way 


% of limitation, upon his failing to pay the ſaid ſums. 


I Mod. 7. One deviſes lands to A. his heir at law, and deviſes other lands 


1 , to B. in fee, and if A. moleſt B. by ſuit or otherwiſe, he ſhall loſe 
Barber. what is deviſed to him, aud it ſhall go to B. and dies; A. enters 
into the lands deviſed to B. and claims them; and it was holden, 
1. That this was a ſufficient breach to give title to B. 2. That 


if this ſhould be a condition, it would by the deſcent thereof to 


A. who was to perform it, and alſo to enter for the breach there- - 


of, be merged and defeated ; therefore it was holden to be a limi- 
tation, which determined the eſtate of A. and caſt the poſſeſſion 
upon B. without entry. : 2 „ 
2 Co. Fran- But wherever the anceſtor makes a conveyance or diſpoſition on 
wy 2 condition, which goes in reſtraint and abridgement of the eſtate 
diverfity is of the heir, he muſt have notice of it; for having a good title by 
agreed in deſcent, he is not obliged to take notice of ſuch condition at his 


er of peril, as (a) others muſt do. 5 
Porter. Vent. 199. Mod. 86. Lev. 21. Raym. 236. 2 Keb. 756. 787. 814. 867. 2 Ch. 
Rep. 26. 2 Show. 316. 


Malloon and - As where A. ſeiſed of lands in fee, and having iſſue only one 


5 daughter named B. by leaſe and releaſe conveys his lands to the 


2 Show. 315. uſe of himſelf for life, and after his death to the uſe of B. in tail, 
S 


.C, provided that ſhe married (with the conſent of the truſtees, or the 
38 125. major part of them) ſome perſon of the family and name of His 


[ Whalley gerald, or who ſhould take upon him that name immediately after 
v. Reede, the marriage; but if not, then the truſtees to raiſe a portion out 


1 p. of the ſaid lands for B. and the lands to remain to C.; after 


Burleton v. Wards A. dies, and B. marries one who neither was nor took up- 
Humphrey, on him the name of Fitzgerald; the only point upon which judg - 
"75" 16 ment was given was the want of notice in B. of the ſettlement, 

without which, being heir at law, and ſo having a title by de- 


ſcent, the was not bound, ex officio, to take notice of the con- 


dition, 
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6 What Actions he may commence and proſecute 
in Right of his Anceſtor. 1 


: I7 is clear that the heir may bring any real action, or action Co. Lit. 264. 
er droitural, in right of his anceſtor, but cannot regularly bring 

ay any perſonal action, becauſe he has nothing to do with the aſſets 

ter or perſonal contraQts of his anceſtor. | is 

nd Alfo, if an erroneous judgment be given againſt the anceſtor, Roll. Abr. 
ich by which he loſeth the lands, the heir may bring (a) a writ of = 2 
be error. 8 Godb. 337. 
rm (a) That error and attaint always deſcend to ſuch perſon, to whom the land ſhould deſcend, as if no ſuck 
ly, recovery or falſe oath had been. 1 Leon. 261. 

1516 And if one hath lands on the part of his mother, and loſeth Leon. 261. 
* by erroneous judgment, and dies, the heir of the part of the mo- 2 Sid. 56. 

F ther ſhall have the writ of error. | 

11. So the younger ſon, when entitled to the land by the cuſtom Owen, 68. 
RA of borough-engliſh, ſhall bring the writ of error, and not the heir 22 
"I at common law; for this remedy deſcends with the land. 26judged's 
at & wide Bridg. 79. Rol. Rep. 311. 
f to 90, if there be an erroneous judgment againſt tenant in tail Dyer, go. 
ere» female, the iſſue female, and not the ſon, ſhall bring a writ of * 2 
imi- error. | | 4 Ku e 
ſſion So, if a man ſettle land to the uſe of himſelf and the heirs of Dyer, 89. 

his body, the remainder to his own right heirs, and die, leaving Co. Elis. 

non iſſue only a daughter, who levies a fine, and dies without iſſue, f _ 26. 
ſtate and F. S. bring a writ of error as couſin and collateral heir to the 
le by daughter; yet he ſhall never reverſe the fine, for there could no 
it his right deſcend to him from the daughter, becauſe ſhe had but an 

eltate-tail, which determined by her death without iſſue; and it 

2 Ch, does not appear that the remainder in fee was in the daughter as 


right heir; wherefore J. S. ſhall not reverſe the fine, quia de non 
apparentibus & non exiſtentibus eadem eft ratio, eſpecially in a court 
of judicature, where the judges can take notice of nothing that 
does not come judicially before them, and appear in the plead- 
ing. | | 

If J. S. bind himſelf and his heirs in a bond, and thereupon Styl. 38, 29. 
mg be obtained againſt J. S. and he make his will, and his White and 

er at law executor, and die, leaving lands which deſcend to his DR | 
heir, yet he ſhall not have a writ of error as heir, for he is not | 
privy to the judgment; and when an extent is made upon him, it 

18 as tertenant; but after the lands are taken in execution, he may 

ave a writ of error. 2 5 

Alſo the heir at law may, in right of his anceſtor, maintain an 17 H. 6. 15. 

action of debt for rent . on a leaſe made by his anceſtor, 19 H. 6. 4. 

or the rent is part of the lands, and incident to the reverſion; W 

ut for arrears of rent incurred in the life-time of the anceſtor, nei- (a) But now 
ther the heir nor (a) executor could by the common law maintain * 32 H. . 
| | 2 nes. any G& 3700 _-_ 


. 
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executor. any action; for as to the heir they were conſidered as part of the 
may main- 22 eſtate; and as to the executor, he could not repreſent 
tion of deve his teſtator as to any contracts relating to the freehold and inhe. 
for ſuch ax. Titance. : | 
. rears; for which wide tit. Debt, letter (C). 


Co. Lit. If a nobleman, knight, eſquire, c. be buried in a church 
13. b. for and have his coat of arms, and pennons with his arms, and "Wy 
this wide x 9 

Roll. Abr. Other enſigns of honour as belong to his degree or order, ſet up 

625. Noy, in the church, or if a grave-ſtone or tomb be laid or made, 

80 _ &c. for a monument of him; in this caſe, albeit the freehold of 

Jac. 367, the church be in the parſon, and that theſe be annexed to the 

2 Bulſt. 151. freehold, yet cannot the parſon, or any, take them or defage 

them, but he is ſubject to an action by the heir and his heirs, 


in the honour and memory of whoſe anceſtor they were ſet up. 


(r) Where the Heir ſhall be ſaid to be bound to 
anſwer his Anceſtor's Debts and Contracts. 


Plow. 44z. XXV HERE the anceſtor binds himſelf and his heirs in an obli- 
. 95 gation, the obligee may ſue his heir (a) or executor at his 
election, and may have execution of the land deſcended to the 


450. ; 
(a) And. 7. heir; for the common law having allowed the action of debt 
e againſt the heir, he could have no benefit by the action, unleſs he 


of the an= Were permitted to have execution of the lands which deſcended 
ceſtor. to the heir. N 
3 Lev. 189. | | 
adjudged on demurrer. May ſue the ſame perſon, being both heir and executor; alſo may ſue the ex- 
ecutor for part, and the heir for the reſidue ; but if the heir or executor pay the whole or part, and after. 
' wards the other be ſued, there ſhall be relief in an audita querela. 3 Lev. 330-4-5- Where the 
heir, being likewiſe adminiſtrator, and having real aſſets by deſcent, diſcharged a bond debt, in which be 
was bound, which he infiſted was out of the perſonal eſtate; the court of Chancery would not admit of 
this conſtruction, to the defeating of the ſimple contract creditors. Abr. Eq. 44- 


Dyer, 8: But the body of the heir is protected, for it would be moſt un 
Pond; be reaſonable to ſubjeCt the heir to the payment of his anceſtor's 
pay his an. debts, any farther than the value of the aſſets deſcended. 


ceſtor's debts to the value of the land deſcended, he ſhall hold the land diſcharged. Buckley v. Night- 
ingale, 1 Str. 665. Ca. temp. Talb. 109.] ” 


. e 19. Alſo the heir muſt be (6) expreſsly named, otherwiſe he is not 
eur. Ca- ors 5 chargeable ; and the reaſon why the heir is not chargeable in this 
Son 2. Yowg,vide tit. Cale, as the executor is in caſe of a bond entered into by the tel 

5 2 tator, without being named, is this; by the common law only 

Here £14 (3) arg the goods and chattels of the debtor, and the annual profits 

Za, #7" therefore no the land as they aroſe, and not the land itſelf, were liable to ex 
22 e, "av cution for debt or damages, becauſe theſe being the ſecurity the 

| 2. Eike heir for Creditor depended upon, they were liable in the hands of hit ke 

„ 2 the eſcape 11-0 ee or executor, as well as in the hands of the debtor 

Ser + le Jan imſelf; and hence it was, that the executor was bound to am- 

[air Here ſuffered by _ or debt of the ee ſo far as he had ee en eee. 

; the anceſ - thou e was not named in t vas 
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contracts and engagements of the tenant, that he might be the 


better able to anſwer the feudal duties to the lord, which were 


the life and ſupport of the government; and therefore the land, 
not being originally liable to the demand in the hands of the 
obligor, muſt be much leſs liable in the hands of the heir, who 
was not comprehended in the contract. | | 


tion ſhall be taken out by elegit, and not of all the lands deſcended. 
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able to execution, becauſe it was preſerved from the perſonal tor, nor for 


any tort. or. 
treſpaſs of 
his; alſo if 
the anceſtor 
be con- 
demned in 
an obliga- 


tion, and 


die, execu- 


Dyer, 271. a. pl. 25.——* But the 


heir ſhall anſwer for the eſcape of a priſoner in execution, on a ſtatute-merchant, by the dz. de Mercator. 


13 Ed. 1. ſtat. Jo & wide in fra. 9 . 


But if A. hath granted, for him and his heirs, 10 B. and his 


heirs, ſuch a rent out of his lands; in this caſe the heirs being 
comprehended in the contract are bound to make good the grant, 
ſo far as they have aſſets by deſcent from the grantor ; and this 
was allowed at common law, becauſe the grantee of the rent had 
the land originally in view for his ſecurity, and by the grant it- 
ſelf having it in his power to diſtrain the land for the rent, it 
was equal to the heir whether the land was to anſwer the rent 
by diſtreſs, or by an execution upon a judgment in a writ of 
annuity. | 2 

If 55 anceſtor binds himſelf in a ſtatute, recognizance, c. 
the heir is liable not only as tertenant, but alſo as heir, otherwiſe 
he could not have his age; and cannot oblige a purchafor, whe- 


ther for valuable conſideration, or without, to contribute; but 


one heir may oblige another to contribute; as if a man ſeiſed of 
two acres, the one deſcendible according to the courſe of the 
common law, the other in borough-engliſh, acknowledge a ſtatute, 
Oc. the heir at law ſhall oblige the heir in borough-engliſh to con- 


Roll. 

Abr. 226. 
Poph. 87. 
Hob. 58. 
Dyer, 344 
b. Co. Lit. 


144. b. 


3 Co. 12. 
Sir William 
Herbert's 
Caſs. 


tribute: So, one coparcener ſhall oblige the other to contribute; 


or if the conuzor hath lands, ſome deſcendible to the heirs of the 


father, and ſome deſcendible on the heirs of the mother, the heir 
on the part of the father ſhall compel the heir on the part of the 


mother to contribute; & fic vice verſd. 

By the common law, if the heir before an action brought againſt 
him had aliened the aſſets, the obligee was without (a) any reme- 
dy; but if he only aliened, pending the writ, the lands, which 


8 by deſcent at the time of the (5) original purchaſed, were 
lable, | 9 


Co. Lit. 102. 
[It ſeems 
that before 
the ſtatute, 


he was re- 


ſponſible in 
equity for 


the value of the land aliened before action brought. x P. Wms. 777. ] (a) Upon a motion for a new 


trial, Twiſden ſaid, that, in his practice, the heir in an action of debt againſt him upon a bond of his an- 
ceſtor pleaded riens per diſcent: the plaintiff knew the detendant bad levied a fine, and at the trial it was 
produced ; byt becauſe they. had not a deed to lead the uſes, it was urged, that the uſe was to the conuzor 
and his heirs, and ſo the heir in by deſcent ; whereupon there was a verdiCt againſt him; and being a juſt 
dedt, they could never after get a new trial. Mod. 2. S. P. in B. R. Mich. 14 Geo. 2. Smith v. Hig- 
eins. (5) Or filing a bill in B. R. which to this purpoſe has been holden as effectual as an original 
wit, Carth. 245. | . ft by | 


In conſequence of this doctrine, that the lien ſhall have rela- Carth. 245. 
non to the time of the original purchaſed, it hath been adjudged, 2 _ 
that where there were two creditors to J. S. whoſe heir was e = 
bound, viz. A. and B., and A. filed an original in C. B. and had North's 
Judgment thereon, Tyin. T. erm, 2 Jac, 2. by default, and there- opinion, 


a moiety 


upon a general elegit ifſued againſt all the lands of the heir, and 3 — =, 
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firſt obtains 
judgment 
Mall be ſa- 
tisfied, de- 


nied to be 


(a) A bill 
was brought 
in Chancery 


againſt the 


heir and his 
alienee, and 
the creditor 
relieved, 
though it 
was object- 
ed, that the 
ſtatute be- 
ing intro- 
ductive of 

a new law, 
the relief on 
It ought to 
have been at 
common 
law. Abr. 
Eq. 149. 
(b) Made 
perpetual by 


6&7W.3. 


Abr. Eg. 
149. 


Meir and Anceſtor, 
a moiety thereof was delivered to A.; and B. on a bill filed in 
B. R. 1 & 2 Fac. 2. had a ſpecial judgment againſt the aſſets 
confeſſed by the heir, Trin. Term. 3 Fac. 2.; though B. judg- 
ment be ſubſequent to A.'s, yet it appearing that his bill or origi- 
nal was filed before A. s, the judgment ſhould have relation there. 
to, and therefore he was to be firſt ſatisfied. | 

So it ſeems in the above caſe, that though 4.'s judgment had 
been on an original actually filed before B's, B. muſt have been 
preferred, becauſe his judgment was general againſt the heir, and 
the execution a general and common execution by elegit, and not 
againſt the aſſets only by way of extent; and therefore ſuch a 
general judgment will not operate by. way of relation ro the ori. 
ginal, but binds only as in common cafes, from the time of the 
judgment given, 

But to prevent the wrong and injury to creditors by alienation 
of the lands deſcended, &c. by the (a) 3 & 4 . M. cap. 14, 
() it is enacted, „ That in all caſes, where any heir at lawſhall 
„be liable to pay the debt of his anceſtor, in regard of any 
5e lands, tenements, or hereditaments deſcending to him, and 
« ſhall ſell, alien, or make over the ſame before any action 
& brought or proceſs ſued out againſt him, that ſuch heir at law 


cc ſhall be anſwerable for ſuch debt or debts in an action or 


ce actions of debt to the value of the ſaid land ſo by him fold, 
« aliened, or made over; in which caſcs all creditors fat be pre» 
« ferred as in actions againſt executors and adminiſtrators, and 
& ſuch execution ſhall be taken out upon any judgment or judg- 
“ ments ſo obtained againſt ſuch heir, to the value of the faid 
&« land, as if the ſame were his own proper debt or debts; fav- 
&« ing that the lands, tenements, and hereditaments bond fide 
« aliened before the action brought, ſhall not be liable to ſuch 
© execution. | 
C- 14. | 

« Provided, That where any action of debt upon any ſpe- 
& cialty is brought againſt any heir, he may plead riens per diſ 
& cent at the time of the original writ brought, or the bill filed 
tc againſt him; any thing herein contained to the contrary not- 
« withſtanding : And the plaintiff in ſuch action may reply, that 
© he had lands, tenements, or hereditaments from his anceſtor 
e before the original writ brought, or the bill filed: And if, up- 
on iſſue joined thereupon, it be found for the plaintiff, the jury 
„ ſhall inquire of the value of the lands, tenements, or heredi- 
« taments ſo deſcended, and thereupon judgment ſhall be given, 
« and execution ſhall be awarded as aforeſaid : But if judgment 
« be given againſt ſuch heir, by confeſſion of the action without 
« confeſling the aſſets deſcended, or upon demurrer, or nibil 
« gicit, it ſhall be for the debt and damages, without any writ 
« to inquire of the lands, tenements, or hereditaments ſo de- 
« fcended.” . 

Alſo if, before this ſtatute, the anceſtor had deviſed _ the 
lands, a creditor by ſpecialty had no remedy either again the 
heir or deviſee. 


But 


given, 
gment 
7ithout 
T nibil 
Iy writ 


ſo de · 


47 the 
oft the 


But 


\ 5 . 
\ f 
8 


pPeir and Anceftor; 


But now by the ſaid ſtatute 3 & 4 V. H. cap. 14. reciting | 


that ſeveral perſons had by bonds or other ſpecialties bound them- 
ſelves and their heirs, and had afterwards by will diſpoſed of their 
lands, with an intent to defraud their creditors it is enacted, 


00 
90 
(e 
(0 
« 
cc 
«c 
cc 


«c 
60 


That all wills and teſtaments, limitations, diſpoſitions, or ap- 
pointments of or concerning any manors, meſſuages, lands, 
tenements, or hereditaments, or of any rent, profit, term, or 
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charge out of the ſame, whereof any perſon, or perſons at the 


time of his, her, or their deceaſe ſhall be ſeiſed in fee-ſimple, 


in poſſeſhon, reverſion, or remainder, or have power to dif- 
poſe of the ſame by his, her, or their laſt wills or teſtaments, 


{hall be deemed and taken (only as againſt ſuch creditor or ere - 


ditors as aforeſaid, his, her, and their heirs, ſucceſſors, executors, 
adminiſtrators, and aſſigns, and every of them) to be fraudu- 


lent, and clearly, abſolutely, and utterly void, fruſtrate, and 
of none effect; (any pretence, colour, feigned or preſumed 
conſideration, or any other matter or thing to the contrary not- 
withſtanding.” | : | 
« And for the means that ſuch creditors may be enabled to 
recover their ſaid debts, it is further enacted, That in the caſes 
before mentioned every ſuch creditor ſhall and may have and 
maintain his, her, and their action and actions of debt, upon 
his, her, and their ſaid bonds and ſpecialties, againſt the heir 
and heirs at law of ſuch obligor or obligors, and ſuch deviſee 
and deviſees jointly (a), by virtue of this act; and ſuch deviſee 
or deviſees ſhall be liable and chargeable for (5) a falſe plea by 
him or them pleaded, in the ſame manner as any heir ſhould 
have been for any falſe plea by him pleaded, or for not con- 
felling the lands or tenements to him deſcended.“ 


[ (a) So, in 


equity, the 
eir muſt 
be made 2 
party with 
the deviſees 
Gawler v. 
Wade, 1 Po 
Wms 99. 
Warren v. 
Stawell, 
2 Atk. 126. 
(5) Vide 
29 Car. 2. 
c. 3. § 10, 


11. „by which, although the heir of the cu que truſt is made liable to anſwer, &c. yet by reaſon of any 
kind of plea, or other matter, he ſhall not be chargeable to pay the condemnation out of his own eſtate; 
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2 Ch, Ca. 32+ 3 Ch, Rep. 7. Hixon v. Witham, Ch, Ca, 248. Anon. 2 Ch. Ca. 54. 


Provided, That where there hath been or ſhall be any limi- 
tation or appointment, deviſe or diſpoſition of or concerning 
any manors, mefſuages, lands, tenements, or hereditaments, 


for the raiſing or payment of any real or juſt debt or debts, or 


any portion or portions, ſum or ſums of money for any child 
or children of any perſon, other than the heir at law, accord- 
ing to or in purſuance of any marriage contract or agreement 
in writing bond fide made before ſuch marriage, the ſame, and 
every of them, ſhall be in full force, and the ſame manors, 
meſſuages, lands, tenements, and hereditaments ſhall and may 
be holden and enjoyed by every ſuch perſon or perſons, his, 
her, and their heirs, executors, adminiſtrators, and affigns, 
for whom the ſaid limitation, appointment, deviſe, or diſpoſi- 
ton was made, and by his, her, and their truſtee or truſtees, 
his, her, and their heirs, executors, adminiſtrators, and aſ- 
bgns, for ſuch eſtate or intereſt as ſhall be ſo limited or ap- 
pointed, deviſed or diſpoſed, until ſuch debt or debts, portion 
or portions ſhall be raiſed, paid, and fatisfied ; any thing con- 
tained in this act to the contrary notwithſtanding.” 


[If there be, 


therefore, 
a deviſe, 
ſubje& to 


ſimple con- 
tract cre- 
ditors will 
be entitled 
to be paid 
Fari paſſir 
with bond 
or other 
ſpecialty 
creditors z 
for in con- 


ſcience their 
debts are to 


be equally 
favoured, 
being equal- 
ly due. 
Woolften- 
croft v. 


Oirling v. Lee, 


1 Vern. 
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x Vern. 63. Child v. Stephens, id. 101. Sawley v. Gower, 2 Vern. 61. Wilſon v. Fielding, id. 763. 
And ſuch a devife will admit creditors whoſe debts are barred by the ſtatute of limitations. Goſton y, 
Milt, 2 Vern. 141. And though it hath been holden in ſome caſes, that if the eſtate be deviſed to the 
executor for payment of debrs, this will make it legal aſſets; yet it ſeems to be now ſettled that the cir. 
cumſtance of giving the real eſtate by any means to the executor, ſhall not occaſion the produce of it 
when ſold, to be applied, as it would in the ecclefiaſtical court; but it muſt nevertheleſs be conſidered a; 
equitable aſſets. Per Lord Thurlowe, Newton v. Bennet, 1 Br. Ch. Rep. 135. See alſo Silk v. Prime, 
1 Br. Ch. Rep. Addit. 7. But a deviſe of the real eflate to the heir, charged with the payment of debts, 
does not break the deſcent. Allam v. Heber, 2 Str. 1270. Emerſon v. Inchbird, Ld. Raym. 728, 
Clerk v. Smich, 1 Salk 24 T. r Lutw. 793. Hurſt v. Earl of Winchelſea, 2 Bur. 879. 1 Bl. Rep. 187. 
the eſtate, therefore, will be legal aſſets, Freemoult v. Dedire, 1 P. Wms. 429. Plunket v. Penſon, 


2 Atk. 290.] | 


Abr. Eq · 
149. 
Parſtow v. 
Weedon. 
Mr. Ver- 
non, in re- 
ferring to 
this caſe, in 
P Ts Ch. 
$21. ob- 
ſerved, that 
till this re- 
ſolution, he 
ſhould have 
been of ano- 
ther opini- 
on, for that 
ſuch a dif- 
—_ had 


ernon's diſſatisfaction is taken notice of by Lord Talbot, in Jones v. Marſh, Ca temp. Talb. 64.] 


Carth. 353» 
Redſhaw 
and Heſter, 
adjudged. 


Mod. 122. 


Os Comb. 
344+ S. C. 
adjudged, 
and that the 
ſtatute was 
made not to 
create, but 
to prevent 
difficulties 
in pleading. 


And it is further enacted by the ſaid ſtatute, That all and 
ic every deviſee and deviſees made liable by this act, ſhall be liable 
ic and chargeable in the ſame manner as the heir at law, by force 
« of this act, notwithſtanding the lands, tenements, and heredi- 
ce taments to him or them deviſed ſhall be aliened before the 
tc action brought.” 1 N 5 

In the conſtruction of this ſtatute it hath been holden, that, 
though a man is prevented thereby from defeating his creditors 
by will, yet any ſettlement or diſpoſition he ſhall make in his life- 
time of his lands, whether voluntary or not, will be good againſt 
bond-creditors ; for that was not provided againſt by the ſtatute, 
which only took care to ſecure ſuch creditors againſt any impoſi- 
tion, which might be ſuppoſed in a man's laſt ſickneſs ; but if he 
gave away his eſtate in his life-time, this prevented the deſcent 
of ſo much to the heir, and conſequently took away their remedy 
againſt him, who was only liable in reſpect of the lands de- 
ſcended ; and as a bond is no lien whatſoever on lands in the 
hands of the obligor, much leſs can it be ſo when they are given 
away to a ſtranger. | 


been holden fraudulent by Lord Holt, in the caſe of Templeman v. Beke. And Mr, | 


In debt againſt an heir, who pleaded riens per diſcent on the day 
of the bill, the plaintiff 'replied ſpecially, that the obligor (father 
of the defendant) died on ſuch a day, and that the defendant 
(after the death of his father) and before the day of the bill, 
viz. on ſuch a day which was a day after the death of the obligor, 
had lands by deſcent from his father in fee-ſimple, unde predict. 
(the plaintiff) de debito prædicto ſatisfeciſſe potuit, viz. apud H. pre- 
di. & hoc parat. eft verificare, unde petit judicium, according to 
the above ſtatute. To this the defendant made a frivolous re- 
joinder ; and thereupon the plaintiff demurred. The queſtion 
was, if the replication was good in purſuance of the ſtatute; for 
it was objected that it was ill, becauſe the plaintiff had put the 
value of the lands in iſſue by theſe words, unde, Qt. de debito 
predifo ſatigfeciſſe potuit, which ought to have been omitted, be- 
cauſe the ſtatute is expreſs, that after the iſſue tried the jury ſhall 
inquire of the value; ſo that it is matter of inqueſt only e fei 
and not to be the point of the iſſue; and by this ſtatute the plain 
tiff is only to recover pro tanto againſt the defendant with reſpe 
to the value of ſuch aliened affets, and is not to have a gene 
judgment againſt the heir, as at common law upon a falſe plea. Sed 


i 


_ Þeir and Anteſtor. 


4, per Cur, upon debate, this replication is good and as it ought to 
v. be, and that if unde, &c. de debito predifto Jatisfeciſe potuit had 
_ been left out, it might have been a good cauſe of objection; for 
» the ſtatute doth not give occaſion to alter any more of the form 
a of the replication common in ſuch caſes, but only as to the time 
=, concerning aſſets by deſcent z and the concluſion, which (before 
8, the ſtatute) was to the country, muſt now be with an averment 
57. only, becauſe the defendants may have an opportunity to anſwer 
5 the new matter alleged in the replication. | 
4 It ſeems that neither before nor ſince this ſtatute the (a) exe- Tun. 32 
y cutor or adminiſtrator of the heir are liable; for the perſon of the 8 
, heir is not chargeable, but with reſpeCt to the land; and if, be- een Br. 
1 fore the ſtatute, the heir had aliened before action brought, he ron Weſton 
he ſhould not be charged for the profits he received; which is evi- _ Os 
dent from the plea of riens per diſcent the day of the writ pur- (a) But for 
Te chaſed ; much leſs then could his executor (5); for an executor is this vide 
a but in nature of a truſtee for the perſonalty, and not at all privy 2 Chan. 
ors . . Caſes, 175. 
ile. to the inheritance. Vern. 400. 
. and Dyer 344. a precedent cited in the book of entries, where debt was brought againſt the executor of an 
inſt heir upon a bond made by the anceſtor, which is alſo mentioned in Raft. Entr. 172. b. p. 4. Plow. 441. 
ute, 2 Leon. 11. 3 Leon. 70. But the heir of an heir is liable. F. N. B. 120. b. note c. Dy. 368. a. 
oli | p.46. Cro. Car. 151. Carth. 129. (5) But uære & wide 2 Vern. 62. where it is ſaid, that if the 
| heir aliens the land to prevent the creditors from having ſatisfaction of their debts, equity will follow the 
f he | money into the hands of the heir or his executor. | : 
cent 8 - : 
iedy If there be judgment in debt againſt two, and one die, a. ſcire Lev. zo. 
a facias lies againſt the other alone, reciting the death, and he can- 1 26. 
not plead that the heir of him that is dead has aſſets by deſcent, & . 983 
the A y S. C. Edfar 
en and demand judgment if he ought to be charged alone: For at and Smart. 
| e) common law the charge upon a judgment being (d) perſonal 63 8 1 
| ſurvived, and the ſtatute of Weftm. 2. which gives the elegit does * 15 1 | 
* not take away the remedy of the plaintiff at the common law, 41. & vide 
: and therefore the party may take out his execution which way he » Alte, 
e day pleaſes; for the words of the ſtatute are, /it in electione; but if he 2. 2 
ather ſhould, after the allowance of this writ and revival of the judgment, (4) For the 
; ® di 
ant = out an elegit to charge the land, the party may have remedy | eg, 
bill, ſuggeſtion, or by audita querela. ae 
ligor, fonal execution; and that a perſonal execution will ſurvive, though a real one will not, wide 3 Co. 14. 
. Yelv, 209. Raym. 153. 2 Keb. 3. 331. 4 Mod. 315. 3 Keb. 295, Salk. 319. pl. 3. 320. 
dict. Show 402. 
pre- 5 . | | | 
ng to If there be a ſequeſtration for a perſonal duty againſt the au- Vern. 143. 
1 celtor where the heir is not bound, and the defendant die, there a 358 
1 1s an end of the ſequeſtration, and it cannot be revived againſt gg, ON 
i for the heir; becauſe neither the heir nor the lands are bound by 
«t the as decree : But if the decree be upon a covenant that bound 
Abit the heir, and the defendant die, ſuch decree may be revived by 
d, be- Jubpena ſcire facias againſt the heir to ſhew cauſe againſt the de- 
y ſhall Cree, if the decree be enrolled of record; or if not, by bill of 
afficit "EE. and when revived againſt heir and executor, (which is 
plain- R © uſual and regular way), the ſequeſtration alſo will be revived 
eſpect "4 motion, if, upon coming into court, cauſe is not ſhewn why 
zeneral as: rh ſhould not be revived: And in this caſe it hath been 
a. Se vcd, that the decree ſhould have the ſame authority to bind 


4 | the 


403 


o 
i 
1 
* 
* 
1 
: 
* 
=) 
uo 
oy 
9 
's q & 
0 
. 
* 
& 
4 
1 * 
| of 
1 
YEE 
+ 
= 
8 
WM 
4 on 
1 * _ 
g 
11 > 
5 
= 
i | 
1 & 
2 
I * 
£x_— 
= 
. * 
1 0 
ms 
; ; 
* 


F 2 x . 23 = = \ = l =_ l 
_ 2 ITE 2 by 5 = I. SO EI A on os 
2 — — — 8 — " — F% _ ww 14d = 
c * == Fad A > 2 
ESL 8 _ i "4A. = 4 2 2 ts 7 — — oo 
— —————— Senn — ED = 3 — 5 T 


— ö 
3 
2 RIF... 
—— <W 


pj 
— 


4 La 
— — 
ä 


— — ne o 


* 22 a * —— a _ 
— . 4 w _—_ 11 Lf LP * = = \ — = _ 
= 2 * # — * l 9 — 
- — * 1 5 , 2 hs 3 — - I * © 
ET) Ag — 5 — on * 2 3 * — # — 4 "_— 9 2 — — _ 
— = * SS (.. HON" 42: OE * wp — 7 # 5 5 — 2 Dt Wn. < x Og — 2 
D — - 5 4 . — = — — 3 * BS 9 — 
. XR . — S 2 E * 2. ** 2 1 — r Pc w- en 


— 


— — — — — My 
— . 41 - 9% ” — 


— rn — 
— — - 
FE OO EI SAS 
— ** 
— — mug <4 
—[IC—ä——æjj 44 — — — NU — 


he = 
8 7 # Ho SIS 
. me b . 7 
* — * — A 
— 8 —— 2 * 
2 — — —— 75 3 
Z Fon 7 nm 7 N * 
— = Þ * A 
2 — " . 
— S — — — CESS 
- ee A ee Me td beteed 


— rs = reds 


— 
— 


we 


— io — 
_—_—_ > — e — 
— ALS 


. — 


by a 


464 Heir and Anceftor. 
the perſonal aſſets as a judgment at law, and therefore hal! 
pari paſſu to be paid off and diſcharged ; but the lien of the judg- 
ment upon lands came in by the ſtatute, which only gives an egi 
for a moiety of the land in ſatisfaQtion of the debt, and therefore 
that could give no authority to lay a ſequeſtration on the real 


eſtate for a mere perſonal duty, where the heir is not bound in 
the covenant. - | | 


Gott v. [If a declaration againſt the heirs and deviſees under this ſta. 

„ tute diſcloſe a deviſe for the payment of debts, it may be de- 
1 murred to. | 

Mathews The plaintiff may join iſſue on the plea riens per diſcent, with- 


ny out replying, as he is impowered by the ſtatute ; and in ſuch caſe 
the jury are not to ſet out the value of the lands deſcended; it is 
ſufficient for them to find that lands came by deſcent, ſufficient 
to anſwer the debt and damages. 

— v. To a plea of riens per diſcent al tempts del original, the plaintiff 
arrow, replied that the defendant had ſufficient lands before the time of 
e "ail the original purchaſed, and on iſſue thereon, a verdict was given 
Pri. 176. for the plaintiff, but no inquiry of the value of the land: the 
| court awarded a repleader; for iſſue ought not to have been 

joined on the ſufficiency of the land deſcended. 
Winder v. 'The heir cannot have two defences, one at common law, and 
—_— b. one on the ſtatute: therefore, if to riens per diſcent al temps di 
FP. i. aorit, the plaintiff reply, that before that time Tands deſcended; 
Pri. 176. the heir cannot rejoin that he fold them, and paid bond debts to 


the amount; he ought to diſcloſe the whole in his bar at once.) 


(G) How to be proceeded againſt where he is bound. 


Salk, 355. | ho the heir be ſued upon a bond or covenant in which he 1s 
* e bound, it need not be ſhewn how he is heir; for the plaintiff 
caſe of is a ſtranger, and it would be hard to compel him to {et forth 
Kellow v. another's pedigree : But where the heir ſues, he muſt ſhew lus 


Rowden > in» . 
| Cant, 26, Pedigree, and coment heres; for it lies in his proper knowledge. 


3 Mod. 25. Show. 248. 3 Lev. 286. 
Vern. 10. Tt muſt be alleged, that the heir was bound; and therefore, 
* where a bill was brought by the obligee in a bond againſt the heir 
of the obligor, alleging, that he, having aſſets by deſcent, ought 
to. ſatisfy this bond; the defendant demurred, becauſe the plain. 
tiff had not expreſsly alleged, in the bill, that the heir was bound 
in the bond; and though it was alleged that the heir ought to 
Pay the debt, yet that was holden inſufficient, and the demurrer 
was allowed. | 
5 Co. 36. a. If an action be brought againſt the heir upon the bond of bis 
Plow: 44% anceſtor, in which the heir is bound, it muſt be in the (a) dl 
eier — and detinet; becauſe he hath the aſſets in his own right, and 


$7. Ler. therefore is to be ſued as if it were his own bond. 
170. 10. : I a 0 

El'z. 712. S. P. and the reaſons there given, becauſe he is bound by ſpecial words in the obligation, & 
vide 2 Leon. 11., 2 Brownl. 204, 5. Cro. Eliz. 350., like point. (a) But if in the detinet only, 
is good after verdict, by the 16 and 17 Car. 2. c. 8. Comber and Watten, Lev. 224+ adjudged. Sid. 35. 
$75.8. WG. | | i 
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In a declaration againſt the heir on a covenant that r 7 
DER os | nt uns with 
ee _ PR ny charge him as aſſignee; for . 
that the land deicen 1 JETS | 3 
bn 1 to him as heir of the leſſor will 9 885 


H) Where he ſhall be liable hin 85 the 
Judgment general or ſpecial: And herein, 


1. Where he ſhall be liable for his falſe Pleading. 
FRE heir at law, though bound by his anceſtor, mall yet, as 


465 
Deriſley v. 
Cuſtance, 

4 Term 


Rep. 


21 E. 3. 10. 


hath been 
ite from f 1 be chargeable no further than he has 40 E. 3. 14. 
om ſuch anceſtor, unleſs by falſe pleading he make him- 1 
ſelf ſo: And therefore if an action of debt be brought againſt — — 8558 
int 3 _ * confeſs the action, and alſo ſet forth in certainty Plow, 40a. 
cl 8 at aſſets he hath, he ſhall be charged no further; and neither 2 157. 
"I is goods (5), body, nor other lands ſhall be liable F 
given ment in fuck eat l e liable; but the judg- 2. Roll. 
Fe e ch caſe ſhall be ſpecial, to recover the debt of the lands A 
been x2 : | ; and t e ſame 
ted in all the modern books. (a) And theref; i i porn Ss 
the 4 . ore an heir at law is not to be holden to ſpecial bail 
HA 8 is not on the perſon, but on the aſſets, of the deceaſed, 2 Jon. 32. & vide 8 14 
3 1 
1þs del But if an acti | ad 
ded; Ruan Ction (e) of debt be brought againſt an heir on the Yide the au- 
3 bligation o his anceſtor, in which he is bound, and he plead thoitie, | 
Q om per _ which is found againſt him, the judgment ſhall 2 and 
I general“ to recover the debt, whi | 3 
| ; , Which he muſt pay ou a 
own pocket for his falſe plea. . e of Ne Nc. hen oh 
there 18 a diverſity be q ; ; : b) B g 
und. aint his OE n e an action of debt and a ſcire facias againſt the heir upon a 3 
the judgment ſhall be of the | 6, the heir plead à falſe plea, and it be found againit him, yet 
3 Nun an LI only; for the execution in ſuch caſe ſhall be upon the fr 
FRO becauſe ſuch judgment did or, and not upon the judgment in the ſcire facias, qued babeat executionem 
Jaintif 193 3 Bull 8 id not alter nor enlarge the firſt judgment. Bowyer v. Niet adjudged. P . 
t forth own lands 3 ee e. 5 ge he ve 93. 3m C. cited. * And ae of his 
s N capias ad ſatia 1 lik 2 
5 his ” 440. a. 2 Roll. Abr. 70. l. 40. Dyer 149 a. 2 — . 3 rag mn 
- . 0 if 7 : bee 3 
ge 3 = action of debt be brought againſt the heir, who con- Plow. 440. 
. OD - ion, but does not ſet forth the aſſets in certainty, the 2 RO 
erefore, n 8 all be general; for he is charged in the debet as well n 
the 5 80 ey * aſſets ſhall be preſumed. 1 
a _ B, bet mm _ _ againſt the heir on the bond of his plow. 440. 
p p 1 ne — re be judgment againſt him by default, non ſum Davis and 
8 boun us, nihil dicit, &c. th d 1 i 
ht t neral, and h „Ge. the judgment againſt him ſhall be ge- 29%; ne 
F bee Sn ——_ 
emu | | reed to be law ĩ Fee 
So, where debt was brought againſt an hei 22 5 e 
4 of his ar that J. C. was joi ught againit an eir, who pleaded in Carth. 93. 
(a) 400 GOT wy ” jointly and ſeverally bound with his anceſtor, . and 
0 e money; which bei inſt him, it bank 
ht, and was holden, that the j rs 1 againſt him, it edjvaged: 
falf judgment ſhould be general, and he for his and fai x 
Alle plea char bl 5 2 3 nd ſaid, 

: geable de bonis propriis. - that the law 
l;gation tled 1 . OO: was fo ſet. 
— Vol., III nn LS hee Plow. 440. Comb. 162. S. P. adjudged- 
|, Sid. 35 e | 5 80 

| n 
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E : ; 5 . N ie 1 
Salk. 356 So, where the heir pleaded that his anceſtor was ſeiſed in fee 


1 aa ; of three fourth-parts of ſuch and: ſuch tenements, and that he 
Sth & demiſed the ſame for 500 years to A. who entered, and that the 
Ur. v. ſaid reverſion deſcended, & riens ultra, and that at the time of 
Angel, the action brought he had no tenements in fee-{imple by deſcent 


S. C. praterquam the ſaid reverſion; and that afterwards there was i 
3 Salk. 173. bill in orange exhibited againſt him by the anceſtor's wife for 
Ons. dower, and a decree obtained againſt him for the third part of 
162, Id. theſe three-fourths for the wife's life; Hoc, &c. in this cafe a 
Raym. 53. general judgment was given againſt him; and it was holden 
3 WU 4. by Holt, C. J. ½, That an heir could not plead a term for-years 
| in delay of prefent execution, but ought to confeſs aſſets; 
and that the common Jaw had no regard for a term for years, and 

that there is no miſchief in this cafe 3 for though in conſequerce 

a levari facias may go, yet the leſſee may maintain himſelf againſt 

an ejectment by virtue of his leaſe. 2. As to the decree in Chan- 

cery, he held it plain that there was no eſtate or_intereſt veſted in 


the wife by that, fo that the plea in this reſpect is naught and 
| molt apparently falſe. | 
2 Rell. And lit is ſaid, that in theſe caſes the court cannot give a ſpe- 
AR 7%, cial judgment without the atient of the plaintiff; as where debt 
en an . . ; . \ . , 
Holden, ad- Was brought againſt the heir, who pleaded riens per diſcent, which 
judged, Was found for the plaintiff; and there being judgment to recover 
Trin. 1651. the debt, damages and coſts of the lands deſcended; and it not 
being known what land deſcended, a writ was awarded to inquire 
What land deſcended ; the court held this judgment erroneous, 
becauſe by law the judgment ought to be general, Which can- 
not be altered without the plaintiff's conſent, and that did not 
is appear here. | 
4 Roll, So, in an action of debt againſt an heir, if he pleads vient per 
8 5 diſcent, which is found againſt him; and it is further found by 
Snelgrave the jury, that he had certain lands by deſcent, upon which judg- 
and Bolvile. ment is given that the plaintiff thall recover his debt, damages, 


and coſts of the lands deſcended; this is an erroneous judgment, 


becauſe it ouglit to have been general: alſo, it is ſaid, that upon 


To this iſſue they could not inquire of the aſſets deſcended. 
2 Roll. But if in a writ of annuity the plaintiff declares for the arrear- 
Fat ages, ©. againſt the heir, upon the grant of his anceſtor, and 
rank v. z 3 3 ; 2 
Stukely, the heir pleads that it is not the deed of his anceſtor, which 1s 
found againſt him ; in this caſe the judgment may be ſpecial, 
without the conſent of the plaintiff; for being in the caſe of an 
annuity, which is always executory, it is at leaſt in the election 
of the plaintiff to have execution of all the lands deſcended where- 
as on a general judgment he can only have a moiety of all the 
heir's land in execution: alſo, in this caſe, the entering of a ſpecial 
judgment is for the heir's advantage, and therefore he cannot als 

ſign it for error. | | ; L 
2 Rel. Alſo, if upon pleading riens per diſcent it be found againſt the 
Abr. 71+ heir, or if he confeſs the action without ſetting forth the afſets, 


78 


or if there be a general judgment; upon theſe, or upon 4 4 
6 


alete 
ſwer 


(6) Eu 


peir and Anceſtor, 9 


fum infor matus, ihil dicit, & c. againſt him, the execution may be 


eneral of a moiety of all the lands of the heir. | 

But if in an action of debt brought againſt the heir, the de- 2 Roll. 
ſendant acknowledge the action, and ſhew in certainty the aſſets, Abr. 714 
upon which there is a judgment that the plaintiff ſhall recover, ; 
and that the debt ſhall be recovered of the aſſets deſcended, here 
the plaintiff ſhall have execution to levy the debt of all the land 
deſcended, and to have a moiety only, as on an elegit. 3 

Alſo, in caſe of a general judgment againſt the heir, although 2 Roll. 
the plaintiſF may have execution by elegit of a moiety of all the Abr. 27, _ 
heir's lands; yet may he alſo at his election ſurmiſe that the heir 5 
hath ſuch and ſuch land by deſcent, and pray execution thereof; 
for were it otherwiſe, the plaintiff might be a loſer by this gene- 
ral judgment, in which he is only entitled to a moiety of the land, 
in as much as the heir might not have any other lands, except 
thoſe deſcended. 


2. Where by his Promiſe to pay or diſcharge the Debt of his 
| r 

ſpe- | 33 3 3 

debt If a man binds himſelf and his heirs in an obligation, and Roll. Abr. 
dich dies, and after the obligee ſues the heir upon the obligation, who _ Lord 
rer bad no afſets deſcended to him; and the heir ſays to him, that, if , mn 
ont be will not ſue him, then he will pay him the money; this is no 68. 4 Leon. 
quire conſideration ſo as to maintain an action, becauſe he was not e * 
eo, chargeable (a) without aſſets. ä | (a) But it le 
. held, that in aſſumpſit againſt an executor on his promife it is not neceſſary to allege the aſſets, and that 
7 not 3 1 3 e . Vide tit. Executors and Adminifirators, letter (M). — And note, by 

& 9 Car. 2. c. 3. § 4. the promiſe muſt be in writing. 

nt per So, in an aſſumpſit againſt an heir upon ſuch a promiſe, it muſt Baker and 
nd by be expreſsly ſhewn that the heir was bound, elfe it ſhall not be For, 2 Sand. 
judg - mtended, though after a verdict. | | : = _ 
mages, judged; Hurt and Swain, Sid. 248. Raym. 12. Lev. 165. Keb. 890. S. P. adjudged And 
ment, . an executor upon his promiſe you need not ſay aſſets, (though without them he 

. | 2 bound) becauſe we will intend aſſets, but we cannot intend the heir was bound, but in this. 

t upon tale muſt look upon him as a mere ſtranger. 2 F 
arrear- but in ſuch a caſe where the plaintiff declared, that the de- sid. 37. 

r, and tendant, in conſideration the plaintiff would deliver the bond to Lev. 165. 
hich is bim and diſcharge the debt, promiſed, &'c. it was holden a good — 
ſpecial, declaration, and that it ſhould be intended he was liable, or at 
e of an leait, that the diſcharge ſhould be made to him who was ſo, 
election | Bs | | 
where- | 
all the (1) What ſhall be Aſſets in his Hands. 

z ſpecial | | 1 c 
nnot a Wlercver the anceſtor binds himſelf and his heirs, all his Nd. Bro. 

2 lands of (6) freehold, which deſcend in (c) fee-fimple, are di. As. 
ainſt the alets by deſcent, and ſhall be liable, as far as they extend, to an- 9 Roll. 
he aſſets, ber the anceſtor's obligations, 7 Alte. whe 
on A 5 Js tit. Aſſets. 


(© Pur if 2 copyhold deſcends to an heir, this ſt all not be aſſets, becauſe it is an inheritance created by 
Nh 2 cuitcm, 


* 


4.08 | heir and Anceſtor, 
cuſtom, and the common law direQts the deſcent ; but not that it ſhall have any other collateral qualkiey 
which do not concern ſuch deſcent, and which other inheritances at common law have. 4 Co. 22 2. 
But lands by deſcent in ancient demeſne ſhall he aſſets. 7 H. 4. 14. Bro. tit. Aſſets, 11.80, 2 
advow ſon is aſſets, and may be extended at the rate of a ſhilling for every mark of they early value of the 
living. Co. Lit. 374. b [Robinſon v. Tonge, 3 Br. P. C. 5 56. 3 P. Wms. 40. 2 Str. 879. Weſt. 
faling v. Weſtfaling, 3 Atk. 460.] (e) Muſt be lands in fee-ſimple. 42 E. 3. 10 b ——For what ſhall 
be aſſets to make a lineal warranty a bar to an eſtate-tail, vide Co. Lit. 374. b. 2 lnſt. 293. 
Kelw. 104. b. 124. 2 Roll. Abr. 774. 


Sant. 354. A reverſion after a leaſe for years made by the anceſtor is pre. 


—— ſent aſſets, (a) ſo that the heir cannot plead riens per diſcent in delay 
2Ld.Raym. Of execution of the rent and reverſion, (3) though the plaintif 


783. 2 Mod. cannot have benefit of the reverſion till the leaſe be determined, 
Oz 81 | | | 
Ld Raym. 53. Hern Plead. 320. (a) In debt againit the heir if he pleads riens per diſcent, the plaintif 
may have judgment preſently, and a ſcire facias when aſſets deſcend. 8 Co. 134. in Mary Shepley's cafe, 
which point is held to be law; likewiſe in caſe of an executor, in Hob. 199. Vent 94 5. Sid. 448, 
contrary to the caſe of Norcheſter and Webb. Cro. Car. So, in a warrantia charte againſt an heir 
who pleads riens par diſcent, or that the plaintiff is not empleaded, the plaintiff may pray judgment pre. 
ſently, F. N. B. 124. 8 Co. 134. Vent. 94. and Hob. 199. S. P. and that the ſame may be done in 
the caſe of an executor ; but it the plaintiff will proceed to prove aſſets preſently, and that be found 
againtt him, he ſhall be barred for ever; and yet there was a debt due, and that in effect confeſſed, 


him, the judgment is only of aſſets quando acciderent, and the creditor cannot by a bill in equity compel 
the heir to ſell the reverſion, but muſt expect until it falls. 2 Verna. 1 34. Fortrey and Fortrey. 


Carth. 129. So, a reverſion expectant upon the determination of an eſtate 
tua m. for lite in quaſi aſſets, and ought to be pleaded ſpecially by the 
31 heir, and the plaintiff in ſuch caſe may take judgment of it an 
acciderit. | 

6 Co. 53. But a reverſion in fee expectant upon an eſtate-tail is not aſſets, 


| _ 1 5 becauſe it lies in the will of the tenant in tail to dock and bar it 


Rep. 129. at his pleaſure. 
S. P. 3 Lev. 287. 3 Mod. 257. Carth. 129. S. P. agreed, and that it ſhall not charge the heir upon 
the general ifſur, ries per diſcent. — But after the tail is ſpent, it is aſſets. 3 Mod. 2 57. [That ſuch a 
reverſion is aſſets for the debt of the firſt perſon who was in poſſeflion, and who created the reverſion, hath 
deen expreſsy determined by Lord Hardwicke in Kinaſton v. Clarke, 2 Atk. 204. but whether it be o 
for the debt of any of the intermediate takers, is a point which hath lately been much agitated, but ba 
reccived no decifion, Tweedale v. Coventry, 1 Br. Ch. Rep. 240. Arundel v. Knight 1787. Il. 260 
The caſe of Smith v. Parker, 2 Bl. Rep. 1240. purports to have decided that ſuch a reverſion is afſtts 
In that caſe, which was debt upon bond again the heirs of the obligor, Edward Perrot deviſed an eat 
to his brother Charles Perrot for life, remainder to his brother Robert Perrot for life, and his firſt and 
other ſons in tail, remainder to truſtees for thirty years, remainder to Edward John Perrot and his fit 
and other. ſons in tarl, remainder to William Perrot for life and his firtt and other ſons in tail-male, x- 
mainder to Benjamin Perrot for life and his firſt and other ſons in tail-male, remainder to the teſtator 
right heirs. On the teſtator's death Charles entered and died without iſſue. Robert died without ifi 
before the teſtator. Edward John entered, and whilſt in poſſeſſion made the bond in queſtion, and dis 
without iſſue. William entered, and died without iſſue. And on his death, Benjamin being dead with- 
out iſſue, and all the ſaid perſons having died inteſtate, the eſtate came into poſſeſſion of the defendans 
who were heirs at law both of the teſtator and of Edward John the obligor, which Edward John was alſo 
whilſt in poſſeſſion of the eſtate, the heir at law of the teſtator.— In this caſe, however, Lord Thur 
obſerves in Tweedale v. Coventry, the contingent uſes never came into poſſeſſion, ſo that it was not 2+ 
verſion after an eſtate- tail, but after an eſtate for life only. See the caſe of Giffard v. Barber, Vin, Abt 
tit. Charge, A. pl. 17. where Lord Hardwicke js reported to have ſaid, that the reverſion would no 
liable to a bond of an intermediate taker, unleſs the eſtate came as aſſets by deſcent to the vesy beit a 
ſuch perſon; though it would be to a judgment, becauſe that attaches on the land. | 
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Carth. 127. If A. hath iſſue B. and C., and conveys lands to the uſe of hin- 


3 ee ſelf for life, the remainder to B. in tail male, the remainder to hi 
3. C. Kd Own right heirs, and A. dies, and the reverſion deſcends to B. 0 

Jow v. ſon, and B. dies ſeiſed, and the reverſion deſcends to his fon, * 
dos den. MY 


Hob. 199. (5) Where a man obtains a judgment againit an heir who has a reverſion in fee deſcended to - 


t aſſets, 
d bar it 


e heir upon 
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Heir and Anceſtor, 


8 { 469 
dies without iſſue, ſo that the tail is ſpent, and C. enters, theſe n 
lands ſhall be aſſets to anſwer the debt of his father. 

The lands, as hath been obſerved muſt deſcend to the heir; and Cro. Enz. 


therefore it was formerly holden, that if he took by purchaſe, as 431. i 
if the teſtator deviſed them to him paying ſo much, or if he de- 2 . 


viſed lands to one or two, and his heir at law jointly, that thoſe lands 


were not aſſets; but if he deviſed one part to A., and another to 
B., another to his heir at law, this third part was aſſets. . 

By the ſtatute of frauds and perjuries it is enacted, that if lands That it was 
come to the heir by reaſon of a ſpecial occupancy, they ſhall be 2% ##&t 

2 : x . before the 

chargeable in his hands as aſſets by deſcent, as in caſe of lands in game. 
fec-limplez and in caſe there be no ſpecial occupant thereof, it 1000.98. a. 
ſhall go to the executors or adminiſtrators of the party that had the [An eſtate 


eſtate thereof by virtue of the grant, and ſhall be aſſets in their {mined wo © 
hands. | | 


heirs is 
within the 

ſtatute of fraudulent deviſes, 3 & 4 W. & M. c. 14., and liable to ſpecialty debts. Weſttaling v. 

Weſtfaling, 3 Ack. 460. Marweod v. Turner, 3 P. Wms. 164.] 


Alſo, by the ſaid ſtatute, f 10 & 11. where lands are ſettled in Fidez Vern. 
truſt, and deſcend in fee to the heir of ce//uy gue truſt, the ſame 245 
ſhall be aſſets in the ſame manner as lands in poſſeſſion, but the heir 
ſhall not, by reaſon of any plea or other matter, be chargeable to 
pay the condemnation out of his own eſtate, | 


An equity of redemption of an inheritance is aſſets, for the heir 4 Chan. Ca. 


having a right in (a) equity, that ought in equity to be liable to 148. 
Sap a bond e, P22 5 


redemption of a mortgage that is forfeited is not aſſets at law, for at law there is no redemption. 
2 Vern. 61.— And there it is made a quare, whether an heir being creditor by bond or judgment may 


not retain, the reaſon being the ſame in the caſe of an heir as it is of an executor, for neitaer can ſue 
himſelf. : 185 


Tenant in tail ſuffers a recovery to let in a mortgage of 500 Preced. 
years, and then limits the land to the old ufes, and makes his will, Chan. 39+ 
and deviſes all his lands for the payment of his debts, the redemp- SE 
tion was limited to him, his heirs and, aſſigns; and the court 
thought that the equity of redemption of this mortgage ſhould be 
aſſets to ſatisfy creditors, or a ſubſequent grantee of an annuity. 

A right without any eſtate in (5) poſſeſſion, reverſion, or remain- 6 Co. 53. 
der, is not aſſets till it be recovered and reduced into poſſeſſion. (J Ifarent- 


x ſeck de- 
Ends to an heir, it is not aſſets till he hath gained ſeiſin. 6 Co. 58. b. — Zut if lands deſceud to an 


they are aſſets before entry, for he may enter when he will. 42 E. 3- 10. b. Roll. Abr. 269. 


Where the perſonal eſtate only ſhall be applied in diſcharge of 
debts, vide ſupra 85, F NET Ki 
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(C) Of Offences againſt Religion as puniſhable by 


Hereſy, and Offences againf 
| Veligion. 


(A) Of Hereſy: And herein, 
1. What it is. 
2. By whom it is cognizable. 
3- How puniſhed, 


(B) Of Witchcraft, and how puniſhed. 


the Common Law. 


(D) Of Offences by Statute againſt Religion: And 
herein, 


_ a> » A. coo. — a 


1. Of the Offence of profaning the Lord's Day. 
2. Of the Offence of Swearing. 

3. Of the Offence of Drunkenneſs, 

4. Of the Offence of reviling the Sacrament. 

5. Of Offences againſt the Common Prayer. 


6. Of the Offence of teaching School without conforming to 
the Church. 


7. Of the Offence in not coming to Church: And herein, 
. What Forfeitures of Money, Lands or Goods ſuch Offender: 


incur. 


2. In what Manner they are to be proceeded againſt for thiſe 
Forfeitures. | 


3. What other Inconveniencies they are ſubject to. 
4. By what Means they may be diſcharged. 


5. How far a Per ſon is 5 iſbable fer ſuffering ſuch Alſence 


in others. 


„„ _f 4 „ 


— 


8. Of Offences againſt the Eſtabliſhed Church by Proteſtant 
Diſſenters. 


Of the Offence of profeſſing or encouraging the Pop" Wy * 
Religion, vide tit. Popiſb Recuſants. s 

Of the Offence of holding an Office without conforming th 
to the Eſtabliſhed Religion, wide tit. Office. 


0 


Hereſy, and Offences againlt Religion, — 472 


Of Hereſy : And herein, 
Is What it is. 
HERES among proteſtants is ſaid to be a falſe opinion Hawk. P.C. 


repugnant to ſome point of doctrine clearly revealed in 3 
{cripture, and either abſolutely eſſential to the chriſtian faith, or (4 1 
at leaſt of moſt high importance. | | 


ancientiy 


5 under the 
general name of hereſy there have been comprehended three forts of crimes: 1. Apoſtacy, when a chriſ- 


tian did apoſtatize to Paganiſm or to Judaiſm. 2. Witchcraft. 3. Formal hereſy, which ſeems to bean 
apoſtacy from the eſtabliſhed religion; for which, and the ſeveral ways of determining, puniſhing, and the 
difference between the civil and imperial laws, popiſh canons, and the laws of Eagland concerning hereſy, 
vide a large account in Hal. Hiſt, P. C. 383 to 410. | ; . - 


It ſeems (5) difficult preciſely to determine what errors ſhall Hawk. P.C. 
amount to hereſy, and what not; but the ſtatute 1 Ez. cap. 1. <2: 


a . : | l Ry 
which erected the high commithon court, having reſtrained it to 0 . ra 
ſuch as are either determined by ſcripture, or by one of the four my Lord 


firſt general councils, or by ſome other council, by expreſs words Hale, that 


E 2 A ; the papal 
of ſcripture, or by parliament, with the aſſent of the convocation ee 


theſe rules are at preſent generally thought the beſt directions con- have by am- 
cerning this matter. | ple and ge- 


neral terms . 
extended hereſy ſo far, and left ſo much in the diſcretion of the erdinary to determine it, that there is 


ſcarce any the ſmalleſt deviation from them but may be reduced to hereſy, according to the great gene- 
zality and latitude of their definitions and deſcriptions; from whence he obſerves, how miſerable the ſer- 
vitude of chriſtians was under the papal hierarchy, who uſed fo arbitrary and unlimited a power to deter- 


mine what they pleaſed to be hereſy, and then, «ni afpellatione poſt peſita, ſubjecting mens lives to their 
ſentence. Hal, Hiſt, P. C. 383, 389. : 3 2323 
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2. By whom it is cognizable, 
ning to According to the common and imperial law, and generally by Hal. Hig, 
other laws in kingdoms and ſtates where the canon law obtained, P. C. 384. 
the eccleſiaſtical judge was the judge of hereſies, and hereby he 
obtained a large juriſdiction touching them. | | 

Hence it is, that, by the common law with us, the convocation Bro. tit. 
of the clergy, or provincial ſynod, might and frequently did pro- Hergy- 
ceed to the ſentencing of hereticks, and, when convicted, left 7 wo 


| 'T- : : Abr. 226. 
them to the ſecular power, whereupon the writ of þeretico com- This writ 


burendg * might iſſue, . noms bo tes Lan 5 

Alſo, it is agreed, that every bifhop may convict perſons of F. N. B. ; 
hereſy within his own dioceſe, and proceed by church cenſures 269. 12 Co. 
againſt thoſe who .fhall be convicted; but it is ſaid, that no ſpi- qe an, 
ntual judge, who is not a biſhop, hath this power; and it has been Gibſ.Codex. - 
Y queſtioned, whether a conviction before the ordinary was a 2 
u 


cient foundation whereon to ground the writ de heretico com- Sate Trials, 


burendo, as it is agreed that a conviction before the convocation Vol 2. 275. 
Vas, © e 7? A % » (ce) L4-CÞo 
ö | Hale ſeems 
to be of opiniop, that if the dioceſan convict a man of hereſy, and either upon his refuſal to abjure, or 
forming - n a relapſe, decree him to be delivered over to'the lecular power; and this be ſignified under the ſeal of 
mne ordinary into the Chancery, the king might thereupon by ſpecial warrant command a writ de heretics 
' 6 2 Hh 4 8 : comburendo 
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472 
comburendo to 
caſe might be 


27H.8. 14. 
b. 5 Co. 58. 
Hob. 236. 


3 Inſt. 42. 
Roll. Rep. 
110. 

2 Bulſ. 300. 


5 Co. 58. 
And. 191. 
3 Leon. 190. 


3 Lev. 314. 


F. N. B. 


3 Inſt. 43. 
Doctor and 
Student, 
lib. 2. c. 20. 
Hawk. P. C. 
c. 2. 

12 Co. 44. 
Hawk. P. C. 
Co 2» 


— 


269. . 


Hereſy, and Offences againſt Religion, 


iſſue, though this were a matter that lay in his diſcretion to grant, ſuſpend or refuſe, as 
circumſtanced. Hal. Hiſt, P. C. 392. c 5 


But it ſeems agreed, that regularly the temporal courts have no 
conuſance of hereſy, either to determine what it is, or to puniſh 
the heretick as ſuch, but only as a diſturber of the public peace; 
and that therefore, if a man be proceeded againſt as an heretick 
in the ſpiritual court pro ſalute anime, and think himſelf aggrieved, 
his proper remedy is to bring his appeal to a higher eccleſiaſtical 
court, and not to move for a prohibition from a temporal one, 

Yet a temporal judge may incidentally take knowledge, whether 
a tenet be heretical or not ; as where one was committed by force 
of 2 H. 4. cap. 5. for ſaying that he was not bound by the law of 
God to pay tythes to the curate ; another for ſaying, that though 
he was excommunicate before men, yet he was not ſo before God; 
the temporal courts on an habeas corpus in the firſt cafe, and an 
action of falſe impriſonment in the other, adjudged neither of the 
points to be hereſy within that ſtatute, for the king's courts will 
examine all things which are ordained by ſtatute. 

Alſo, in a quare impedit, if the biſhop plead that he refuſed the 
clerk for hereſy, it ſeems that he mult ſet forth the particular point, 
that it may appear to be heretical to the court wherein the action 
is brought, which having conuſance of the original cauſe, muſt by 
conſequence have a power in all incidental matters neceſſary for 
the determination of. it, and without knowing the very point al- 
leged againſt the clerk, will not be able to give directions concern- 
ing it to the jury, who (if the party be dead) are to try the truth 
of the allegation. EM 


3. How puniſhed. 


By the common law, one convicted of hereſy, and refuſing to 
abjure it, or falling into it again after he had abjured it, might be 
| burnt by force of the writ de heretico comburendo ; which iſſued out 
of Chancery upon a certificate of ſuch conviction ; but he forfeit- 
ed neither lands nor goods, becauſe the proceedings againſt him 
were only pro ſalute anime, | Ft 

But at this day the ſaid writ de haretico comburends is aboliſhed 
by 29 Car. 2. cap. 9. and all the old ſtatutes, that gave a power to 
arreit or impriſon perſons for hereſy, or introduced any forfeiture 
on that account, are repealed ; yet, by the common law, an ob- 
ſtinate heretick, being excommunicate, is {till liable to be wmpr» 
ſoned by force of the writ de excommunicato capiendo, till he make 
ſatisfaction to the church. „„ 

Alſo, by the 9 & 10 W. 3. cap. 32. it is enacted, © That if any 
&« perſon, having been educated in or having made profeſſion of 
« the chriſtian religion within this realm, ſhall be convicted in an 
cc of the courts of Weſtminſter, or at the aſſiſes, of denying any 0 
« the perſons in the Holy Trinity to be God, or maintaining that 
« there are more gods than one, or of denying the truth of the 
&« chriſtian religion, or the Divine authority of the holy 1 
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Hereſy, and Otkences againſt Keligion, 473 


« he ſhall for the firſt offence be adjudged uncapable of any office, 
« and for the ſecond ſhall be diſabled to ſue any action or to be 
« a guardian, executor or adminiſtrator, or to take by any legacy 
« or deed of gift, or to bear any office civil or military, or be- 
« nefice eccleſiaſtical for ever, and ſhall alſo ſuffer impriſonment 
« for three years, without bail or mainprize, from the time of 
« ſuch conviction.” _ | ons | 

[But it is provided, that if within four months after the firſt 
conviction, the delinquent will in open court publickly renounce 
his error, he is diſcharged for that once from all diſabilities. 


(B) Of Witcheraft, and how puniſhed. 


Itchcraft or ſortilegium, was by the ancient laws of England of 3 Inft. 44. 
| (a) eccleſiaſtical conuzance, and upon conviction thereof Cre. 3 
without abjuration, or relapſe after abjuration, was puniſhable with E 
death by writ de heretico comburendo. ok ag, 
- C. 383. 


(4) Alſo it is ſaid, that offenders of this kind may be condemned to the pillory, &c. upon an indictment 


at common law. Hawk. P. C. c. 2. 


Alſo, by an act of parliament 1 Jac. 1. cap. 12. it was made 
felony without benefit of clergy, to uſe any invocation or conju- 
ration of any evil ſpirit, or to conſult or covenant with any evil 
ſpirit, or to exerciſe any witchcraft, inchantment, charm, or ſor- 
cery, whereby any perſon ſhall be killed, deſtroyed, conſumed: or 
lamed in his body, Wc. N 

But by the 9 Geo. 2. cap. 5. the abovementioned ſtatute is re- 
pealed; and it is thereby enacted, That no proſecution, ſuit, or 
* proceeding, ſhall be commenced or carried on againſt any per- 

* fon or perſons for witchcraft, ſorcery, inchantment or conjura- 
© tion, or for charging another with any ſuch offence in any court. 
“ whatſoever in Great Britain.” 

But for the more effectual preventing and puniſhing of any pre- 
tences to ſuch arts or powers as are beforementioned, whereby ig- 
norant perſons are frequently deluded and defrauded, it is enacted 
by the faid ſtatute, g Geo. 2. cap. 5. © That if any perſon ſhall pre- See 17 C. 2. 
* tend to exerciſe or uſe any kind of witchcraft, ſorcery, inchant- <- 5- 98. 
* ment or conjuration, or undertake to tell fortunes, or pretend, 

* from his or her {kill or knowledge in any occult or crafty 
* ſcience, to diſcover where or in what manner any goods or 
l chattels, ſuppoſed to have been ſtolen or loſt, may be found; 
„ fvery perſon ſo offending, being thereof lawfully convicted on 
5 indictment or information in that part of Great Britain called 
I England, or on an indictment or libel in that part of Great 
l Britain called Scotland, ſhall for every ſuch offence ſuffer im- 
briſonment by the ſpace of one whole year, without bail or 
„ Danprize 3 and once in every quarter of the ſaid year, in ſome 
: market-town of the proper county, upon- the market-day there 
tand openly on the pillory by the ſpace of one hour, and — 

| « ſhall 
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47% Hereſy, and Offences againſt Religion, 


v 
&« ſhall (if the court, by which ſuch judgment ſhall be given, ſhall 
cc think fit) be obliged to give ſureties for his or her good'beha. 
e viour, in ſuch ſum, and for ſuck time, as the ſaid court ſhail 
« judge proper, according to the circumſtances! of the offence, 
« and in ſuch caſe ſhall be further impriſoned until ſuch ſureties 


* be given.“ 


(C) Of Offences againſt Religion, as. puniſhable by 


the Common Law. 


Hawk. P.C. A though offences againſt religion are, ſtrictly ſpeaking, of 
[Fits 657 eccleſiaſtical conuſance, yet where a perſon, in maintenance 
855. J of his errors, ſets up conventicles, or raiſes factions, which may 
tend to the diſturbance of the public peace; or where the errors 
are of ſuch, a nature as ſubvert all religion or morality, which are 
the foundation of government, they are puniſhable by the tempo- 
ral judges with fine and impriſonment, and alſo ſuch corporal in- 
famous puniſhment as to the court in diſcretion ſhall ſeem meet, 
according to the heinouſneſs of the crime, ne quid detriment reſbub- 
lica capiat. 5 5 
Taylors Such as all blaſphemies againſt God, as denying his being or 


= 1882 providence, and all contumelious reproaches of Jeſus Chriſt. 
607. 621. [Rex v. Woolſton, 2 Str. 834. Fitzg. 64+] | 


Hauk. P. C. Alſo, all profane ſcofling at the holy ſcriptures, or expoſing 


* any part thereof to contempt or ridicule. 
Hauk. P. C. Impoſtors in religion, as falſely pretending to extraordinary 
MBs commiſſions from God, and terrifying or abuſing the people with 


falſe denunciations of judgments, 9c. | 


Sid. 168. All open lewdneſs groſsly ſcandalous, ſuch as was that of thoſe 


1 * 2X ] perſons who expoſed themſelves naked to the people in a balcony 
79 in Covent-Garden, with moſt abominable circumſtances. | 
Forteſc. Seditious words in derogation of the eſtabliſhed religion are (a 
_ pl.9 5- indictable, as tending to a breach of the peace; as thele, © Your 
Abr. 1879, religion is a new religion, and preaching is but prattling, and pray 


Hawk. P. C. once a day is more edifying.“ 
. 2. 


(] But not before juſtices of the peace. Cro. Jac, 44. 


* 


(D) Of Offences by Statute againſt Religion: And 


herein, | 
I. Of the Offence of profaning the Lord's Day. 


B* the 1 Car. I. cap. 1. it is enacted, © That there ſhall be no 
« aſſembly of people out of their on pariſhes on the 
<«. Lord's-day for any ſport whatſoever, nor any bull-baiting, ® 
„bear- baiting, interludes, common plays, or other unlawful ex- 
s excites and paſtimes uſed by any perſons in their own n 


te 


« the poor,” Se. 


& 
6 
& 


— 


Hereſy, and Offences againſt Religion, 

on pain that every offender ſhall forfeit 35. 4d. to the uſe*of- 
By the 29 Car. 2. cap. 7. it is enacted, 46 That all perſons ſhall. 
every Lord's day apply themſelves to the obſervation of the 
ſame, by exerciſing themſelves in duties of piety and true reli- 
gion publickly and privately, and that no tradeſman, artiſicer, 
workman, labourer, or other perſon whatſoever, ſhall do or 


exerciſe any worldly labour, buſineſs, or work of their ordinary 


callings, upon the Lord's day, or any part thereof (works of 
neceſſity and charity only excepted) 3 and that every perſon 
being of the age of fourteen years, or upwards, offending in 


the premiſes, ſhall for every ſuch offence forfeit the ſum of 5 f. 


47s 


- 


* Selling 


meat on 


Sunday, no 
offence at 
common 


and that no perſon ſhall publickly cry, ſhew forth, or expoſe to law; there- 


ſale any wares, merchandizes, fruit, herbs, goods or chattels 
whatſoever, upon the Lord's day, or any part thereof, upon 
pain that every perſon ſo offending ſhalF forfeit the ſame goods 
ſo cried, or ſhewed forth, or expoſed to ſale *.“ 

And it is further enacted, { 2. That no drover, horſe-courſer, 
waggoner, butcher, higgler, their or any of their ſervants, ſhall 
come into his or their inn or lodging upon the Lord's day, or 
any part thereof, upon pam that each and every, ſuch offender 
ſhall forfeit 20s. for every ſuch offence; and that no perſon or 
perſons ſhall uſe, employ, or travel upon the Lord's day with 
any boat, wherry, lighter, or barge, except it be upon extra- 
ordinary occaſion, to be allowed by ſome juſtice of the peace 
of the county, or head officer, or ſome juſtice of the peace of 
the city, borough, or town corporate, where the fact thall be 
committed; upon pain that every perſon ſo offending ſhall for- 
feit and loſe the ſum of five ſhillings for every ſuch offence z 


* and that if any perſon offending in any of the premiſes ſhall 


be thereof convicted before any juſtice of peace of the county, 
or the chief officer or officers, or any juſtice of the peace of 
or within any city, borough, or town corporate, where the 
taid offence ſhall be committed, upon his or their view, or con- 
iclhon of the party, or proof of any one or more witneſſes 
by oath, (which the ſaid juſtice, chief officer or officers, are 
by this act authoriſed to adminiſter), the ſaid juſtice, or chief 
olhcer or officers ſhall give warrant under his or their hand and 
teal to the conſtable or churchwardens of the pariſh or pariſhes, 
were ſuch offence ſhall be committed, to ſeiſe the ſaid goods 
cried, ſhewed forth, or put to ſale as aforeſaid, and to ſell the 
lame, and to levy the faid other forfeitures or penalties by way 
of diſtreſs and fale of the goods of every ſuch offender dif- 
trained, rendering to the ſaid offenders the overplus of the mo- 
nies raited thereby; and in default of ſuch diſtreſs, or in caſe 
or miuthiciency or inability of the ſaid offender to pay the ſaid 


torfeitures or penalties, raat then the party offending be ſet 


publickly in the ſtocks by the ſpace of two hours: And all and 
ingular the forſeitures or penalties aforeſaid ſhall bg employed 
and converted to the uſe of the poor of the parith where the 

| | « ſaid 


fore the in- 
dictment 
muſt be 
contra form. 
am, &c. 
Stra. 702. 
But by 1 
& 12 W. 3. 
c. 21+, forty 
watermen 
may be ap- 
pointed by 
the Com-" 
pany of Wa- 
termen to 
ply on the 
River 
Thames. 
And by the 
9Ann. c. 2 3. 
5 20.5 
hackney- 
coachmen 
and Chair- 
men are per- 
mitted to 
work within 
the bills of 
mortality on 
Sunday. 
* Mackrel 
may be ſold 
on a Sunday, 
10 & T1 W. 
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476 - Hereſy, and Offences againſt Religion, 


&« ſaid offences ſhall be committed; ſaving only that it ſhall and 
e may be lawful to and for any ſuch juſtice, mayor, or head of. 
„ ficer or officers, out of the ſaid forfeitures or penalties, to re. 
% ward any perſon. or perſons that ſhall inform of any offence 
<« againſt this act, according to their diſcretions, ſo as ſuch re- 
* ward exceed not the third part of the forfeitures or penal. 
„ ties.” | : III 
[Tt having „ Provided, That this act ſhall not extend to the prohibiting 
N rat 6 of dreſſing of meat in families, or dreſſing or ſelling of 
bakers, who *© Meat in inns, cook's-ſhops, or victualling-houſes, for ſuch as 
baked din- 4 otherwiſe cannot be provided, nor to the crying or ſelling of 
es a” * re milk before nine of the clock in the morning, or after four of 
within the ** the clock in the afternoon. 


equity of this proviſo, Rex v. Cox, 2 Burr. 735. Rev v. Younger, 5 Term Rep. 449; and it being 
found that the liberty given by this determination had been carried to a very unreaſonable extent, particu. 
0 


larly in the metropolis, it was enacted, by St. 34 Geo. 3. c. 61. „ that no baker in London, or within 
twelve miles thereof, ſhall exercife his trade on a Sunday, under a penalty of ten ſhillings, except between 

* $9o'clock in the forenoon and one o'clock in the afternoon, within which time he may fell bread, and 
bake meat, pudding, or pies only, ſo as the perſon requiring the baking thereof carry or fend the, ſame 
to and from the place where they are baked.” ] . 


[Upon this «© Provided alſo, That no perſon ſhall be impeached, proſe- 


i 5096-2 c cuted, or moleſted for any offence before mentioned in this act, 


victedin  ©* unleſs he or they be proſecuted for the ſame within ten days 


only one © after the offence committed.” | 
penalty upon : 
the ſame day. Crepps v. Durden, Cowp. 640. ] 


(a)It hath Alſo it is enacted by the ſaid ſtatute, $ 6. © That no perſon 


_ * c upon the Lord's day ſhall ſerve or execute, or cauſe to be ſerved 
at, not- 
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withſtand- 
ing this ſta. *$* 
tute, a per- cc 


ſon may be ,. 
raken up on 

a Sunday on 
upon a cc 


judge's war- 
rant for eſ- 
caping out © 
of priſon. CC 
Parker v. 


or executed, (a) any writ, proceſs, warrant, order, judgment, 


or decree, (except in caſes of treaſon, felony, or breach of the 
peace), but that the ſervice of every ſuch writ, proceſs, war- 
rant, order, judgment, or decree ſhall be (5) void to all intents 
and purpoſes whatſoever, and the perſon or perſons ſo ſerving 
or executing the ſame ſhall be as liable to the ſuit of the party 
grieved, and to anſwer damages to him for doing thereof, as if 
he or they had done the ſame without any writ, proceſs, wat- 
rant, order, judgment, or decree at all.” 


Sir William More, 6 Mod. 95. 2 Salk. 626. 2 Ld. Raym. 1028. [See too 5 Ann. c. 9. § 3. But in 
the caſe of a voluntary eſcape, the party cannot be re-taken on a Sunday. Featheritonehaugh v. Atkin- 
fon, Barnes, 373. Atkinſon v. Jameſon, 5 Term Rep. 25.] A citation out of the ſpiritual court 
may be ſerved on a Sunday, notwithſtanding the act. Alanſon v. Brookbank, 5 Mod. 449. Carth. 504 
[ But Comyns, Chief Baron, in abridging this caſe, ſays, that although a citation may be publiſhed on the 


church- door on 
perſon on that 


a Sunday, according to the uſage of the ſpiritual court, yet it cannot be ſerved on the 
day. Com. Dig. tit.“ Temps,” (B. 3). In the cafe of Walgrave v. Taylor, 11. 


Raym. 706. 12 Mod. 606. the above deciſion reſpecting the ſervice of a citation on a Sunday, is recog- 
nized as good law by Holt, C. J., and no notice is taken of the diſtinction made by the Chief Baron. 
So, a perſon may be arreſted on a Sunday on the Lord Chancellor's warrant, or an order of commitment 
for contempt z for he is conſidered as in cuſtody from the time of making the order, and the warrants 
in nature of an eſcape warrant. Semb. 1 Atk. 55. So, a perſon may ſurrender voluntarily on a Sund). 
Thid. So, proceſs on an indictment and an attachment for contempt may be ſerved on a Sunday. Thid. Bail 
may take their principal on a Sunday, for this is not under any proceſs at all, 6 Mod. 231. 1 Atk. 23). 
But a perſon cannot be taken on a Surday upon an attachment for non- performance of an award, for it's 
only in the nature of a civil execution, Rex v. Myers, 1 Term Rep. 265., nor for non-payment 0 


the forfeiture under a penal ftatute. 15id.]J An inditment cannot be taken, 2 Keb. 731+ 1 Ventr, 
10. 2 Saund. 290., [nor can a writ of inquiry be executed on a Surday. Forteſc. 373. See, 
(5) In Salk. 78. pl. 1., it is ſaid, that the arreſt is void, ſo that the party may have an aQion 


87. 
falſe 
impriſonment 


varrant is 
\ Sunday» 
bid. Bail 
Atk. 23% 


J, for its 


ayment 0 

1 Venti. 
Str. 387, 
on 0 falſe 
prilonment 


pereſy, and Offences againſt Religion. 


2 Ld. Raym. 1028. 
2. Of the Offence of Swearing. | 
[By 19 Geo. 3. c. 21. “ If any perſon ſhall profanely curſe or 


« ſwear, and be convicted on the 'oath of one witneſs, or by 
« confeſhon, or by the hearing of one magiſtrate, he ſhall for- 
« feit, I. Every day-labourer, common ſoldier, failor, or ſea- 
« man, 15. 2. Every other perſon under the degree of a gen- 
« tleman, 25. 3. Every perſon of or above the degree of a 


« gentleman, 55. On a ſecond conviction double, and on ever 
0 


** 


other treble the ſum firſt forfeited, for the uſe of the poor of 
the pariſh where the offence ſhall be committed; and in de- 
fault of immediate payment, or giving immediate ſecurity for 
payment, ſhall, if not a common ſoldier, ſailor, or ſeaman, be 
confined to hard labour for ten days; but if a common ſoldier, 
ſailor, or ſeaman, in actual ſervice, ſhall be ſet in the ſtocks 
for one hour for any fingle offence, and for two hours for 
any greater number at the ſame time. All charges of the in- 
formation and conviction are to be borne by the offender ; but 
if he be not able, or obſtinately refuſe to defray them, he is 
to be committed to the houſe of correction for. fix days over 
and above the time limited in caſe of e vg of the pe- 
nalties. The juſtice neglecting his duty forfeits g J. and the 
conſtable 40 s. The act is to be read quarterly in all churches, 
&c. under a penalty of 5 1; and all proſecutions under it are 
to be made within eight days next after the offence commit- 
ted.” By 22 Geo. 2. c. 33. All flag-officers, and perſons belong- 
ing to his Majeſty's fleet, are puniſhable for this offence at the 


diſcretion of a court-martial.] | a 


1386. 8 Mod. 366. A conviction of a perſon as being 
a lower degree. Ibid. 
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3. Of che Offence of Drunkennefs. 


477 


impriſonment for it. —And in 5 Mod. 95., it is ſaid, that the court would not diſcharge the party on 
motion, but directed him to bring an action of falſe impriſonment. —And in 6 Mod. gg., it is faid 
by Holt, C. J. that if the court will relieve from ſuch an arreſt, it muſt be by audita guerela ; for it 
being on a Sunday, is a fact traverſable: but the other judges held, that it could be done on motion. 


This act re. 
peals 21 Ja. 
I. c. 10. 
3. C. 11. 
In a con- 
viction of 


this kind, 


y the oaths 


and curſes 
muſt be ſet 
forth; for 
what is a 
profane oath 
or curſe is 
matter of 
law, and 
ought not 
to be left to 
the judg- 
ment of the 
witneſs. 
Rex Yo 
Sparling, 

1 Str. 497. 
8 Mod. 58. 
But a con- 
viction for 
ſwearing the 
ſame aath 
ſeveral times 
need not te- 
peat the 
oath, 2 Ld. 


| Raym. 
of a higher degree, muſt negative his being of 


By the ſtatutes 4 Fac. ; Fi cap. 5. and 21 Face 1. cap. 7. all per- 


| fons whatſoever eonvicted of drunkenneſs by the view of a juſtice, 


oath of one witneſs, or party's confeſſion, ſhall forfeit five ſhil- 


Aings to the uſe of the poor, to be levied by diſtreſs and ſale of 


goods; and for want of a diſtreſs, ſhall be ſet in the ſtocks 6x 


hours. [And by 'the above ſtatute of 22 Geo. 2. c. 33. this of- 


fence is puniſhable in perſons belonging to the fleet in like manner 
a5 the preceding offence. ] | 


4. Of the Offence of Reviling the Sacrament. 


By the 1 E. 6. cap. 1. Reviling the ſacrament is an offence for 
which the party ſhall be impriſoned, fined, and ranſomed; and 
this ſtatute, which was repealed 1 Mar. cap. 2. is again revived 


by 1 Eliz. cap. 1. and is now in force. 


5. Of 
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Hereſy, and Offences againſt Religion; 
5. Of Offences againſt the Common Prayer. | 


By the 2 3 E. 6. cap. I. and 6 E. 6. cap. 1. (which ere re. 
pealed by 1 M. . 2. cap. 2. and revived by 1 Eli. cap. 2.) the 
Common Prayer Book was firſt eſtabliſhed, under ſevere penal.. 
ties; but the ſame penalties being repealed and enlarged by 
1 Elix. cap. 2. and 13 C 14 Car. 2. cap. 4. which enacts the uſe 
of the ſame Common Prayer, with ſome alterations, thoſe ſta- 
tutes of Ed. 6. ſeem at this day to be of little uſe. 

By the 1 Eliz. cap. 2. 14. If any parſon, vicar, or other 
« whatſoever miniſter, that ought to ſay the ſaid Common Prayer, 
„Sc. ſhall refuſe to uſe in ſuch church, &c.. or other place 
* where he ſhould uſe to miniſter the ſame, or, wilfully or ob- 

_ *©\\ſtinately ſtanding in the fame, uſe any other form, or ſpeak any 
* thing in derogation of the ſaid book, or any thing therein con- 
<< tained, he forfeits for the firſt offence one year's profit of all 
hit ſpiritual promotions, and ſhall ſuffer. fix months impriſon- 
„ ment, and for the ſecond offence ſhall.be deprived.” 
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In the conſtruction hereof it hath been reſolved, 


5 ä 
x Dyer, 203. That under the words parſon, vicar, or other whatſoever mi- 4 
Ui P-73- niſter that ought or ſhould ſay the ſaid Common Prayer, Sc. thoſe 10 
clergymen, who have no cure, are included as much as thoſe who 5 
| have one, and that they are puniſhable for uſing any other form, « | 
(| Oc. maſmuch as by their ordmation they are obliged to officiate 4 | 
i in the offices of the church, &c. and it is ſaid that they are ſuf- 1 
ficiently ſhewn to be in holy orders by the word clericus in the in- wit 
dictment. | vis 
1 x Co. 5,6, That this ſtatute being not only in the affirmative, but alſo 15 
Cawdry's exprefsly ſaving the juriſdiction of the eccleſiaſtical courts, does 8 
vp mas ” Roll. not reſtrain them from proceeding againſt thoſe offenders in 15 
* Abr. 222. their own methods as diſturbers of the unity and peace of the 175 
| church, and conſequently that ſuch perſons may be deprived by ; 
bi! the ſaid court, according to the eccleſiaſtical law, for the firkt / 
[ 0 offence. 7 | | | = 
1 } () Whe- And it is further enacted by 1 Eliz. cap. 2. $ g. ©. That if any 
1 ther, if the perſon ſhall in plays, ſongs, or other open words, ſpeak any 5 
* . thing in derogation, depraving, or deſpiſing of the ſaid book, Re: 
5 weeks, the c. or by open fact compel, or otherwiſe. procure or maintain 9 
| ſaid forfeit- © any miniſter to ſay any common prayer openly, Oc. in other : 4 
5 pf * . * form, or ſhall by any of the ſaid means let any miniſter to ſay A 6 
"ht fince by the the ſaid Common Prayer, &'c. he. ſhall . forfeit, one hundred I 2 
x f! act of God «© marks for the firſt offence, and four hundred for the ſecond, £0 
i 1 “ Sc. (which if he pay not (a) within fix weeks after N 5 8 
oh or ſuffering tion, he ſhall ſuffer ſix months impriſonment. for the firſt ol⸗ | 
"5 impriſon- „ fence, and twelve for the ſecond) and for the third OREN Tha 
| —r & ſhall forfeit all his goods and chattels, and ſhall ſuffer impiilon- county 
taken away ment for life.“ l e | ; . con 
guare, & vide Dyer 203, 231. "hag, 
b die. 


* 
* 
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6. Of the Offence of teaching School without conforming to 
the Church. | | 


By the 23 Eliz. cap. 1. $6 & 7.'it is enacted, ec That if any per- 8 
& ſon or perſons, body politick or corporate, ſhall keep or main- | 
« tain any ſchoolmaſter who ſhall not repair to church according 
« to the form of the ſaid ſtatute, or be allowed by the. biſhop or 
« ordinary of the diocefe, (who ſhall not take any thing for the 
« ſaid allowance) they ſhall forfeit for every month ten pounds; 
« and ſuch ſchoolmaſter preſuming to teach contrary to the ſaid 
« act, and being thereof convicted, ſhall be diſabled to be teacher 
« of youth, and ſhall'ſuffer imprifonment without bail or main- 
« prize for one year.” | 3 | 
And by the 1 Fac. 1. cap. 4. $9. it is enacted, “ That no per- 
« ſon ſhall keep any ſchool or be a ſchoolmaſter out of the uni- 
verſities or colleges of this realm, except it be in ſome publick 
or free grammar ſchool, or in ſome ſuch nobleman's or noble- 
woman's, or gentleman's or gentlewoman's houſe, as are not 
recuſants, or where the ſame ſchoolmaſter ſhall be ſpecially li- 
cenſed thereunto by the archbiſhop, biſhop, or. guardian of the f 
ſpiritualties of that dioceſe; upon pain that as well the ſchool- 
maſter, as alſo the party that ſhall retain or maintain any ſuch 
« ſchoolmatter contrary to the meaning of the ſaid ſtatute, ſhall 
« forfeit each of them, for every day ſo wittingly offending, forty 
« ſhillings.” | 
And nate; Theſe ſtatutes are ſtill in force as to perſons not f 
within the benefit of the toleration act (a); but as to ſuch perſons (a) Enlarg- 
they ſeem to be impliedly repealed by that act; and 12 Ann. cap. 7. d by 19 Ge Y 
= which obliged ſchoolmaſters to ſubſcribe the declaration concern- Ed A 


ing the liturgy, and to have a licence from the biſhop, is repealed | 
by 5 Geo. I. cap. 4. | | 
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7. Of the Offence in not coming to Church: And herein, 
1. What Forfeitures of Money, Lands, or Goods ſuch Offenders 


incur. 

By the 1 Eliz. cap, 2. it is enacted, © That all perſons inhabit- (3) An in- 
ing in any of the (5) king's dominions, having no reaſonable ex- 2 
« cuſe to 4 abſent, ſhall endeavour to refort to their pariſh ſtatute need 
church, Sc. or on let thereof to ſome uſual place where the not thew 


* Common Prayer, c. ſhall be uſed, upon every Sunday and chat the 


* holiday, and then and there orderly abide (c) during the ſervice, 3 


: on pain of puniſhment by the (d) cenſures of the church, and _ of 2 

5 5 2 wa ing's do- 
twelvepence for every offence. | pee. been, os 
that he had no reaſonable excuſe to be abſent ; but the defendant, if he hath any matter of this kind in 
Us favour, muſt ſhew it himſelf. 2 Leon. 3. Godb. 148.———Nor need the offence be alleged in the 
dump where the party was in truth at the time, becauſe a mere non · feazance, and properly ſpeaking 
not commi ted any where. And. 139. Hob. 251. (c) A mi ſbehaviour at church, or abf*nce f. om 
n or evening ſervice, is equally puniſhable with a total abſence; alſo be who is abſent f om his 
* P*rith church ſhall be obliged to prove where he went to church. Vide Rol. Rep. 93. Godbo!t 448. 
. 230. (4) If the ſpiritual court ground its proceedings on this ſtatute, and refuſe to allow a reaſon- 


able 


o 15 9 
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able excuſe, it ſhall be prohibited; but not where it proceeds merely on the canons of the church, 3 R 
Rep. 438. 455. Bnif. 159. Gibſ. Cod. 358. | | GA 


(a) TM i By the 23 Eliz. cop. 1. $5. it is enacted, That every perſon 
no RE ©. above the age of ſixteen years, who ſhalt not repair to ſome 
awed 50h church, chapel, or uſual place of common prayer, but forbear 


plies, and © the ſame contrary to the tenor of the ſaid ſtatute of 1 H. 


ey a © cap. 2. being thereof lawfully (a) convicted, ſhall forfeit to the | 
mug rug c king, for every () month which he or ſhe ſhall (c) fo forbear, 1 
ment on the (d) twenty pounds.“ | x 
conviction ' c 
to cauſe a forſeiture. Dyer, 160. pl. 40. T1 Co. 57. b. 59. b. Rol. Rep. 89. 233. 3 Bulſ. $4, f 
Lutw. 162.— A condemnation by demurrer or nil dicit is as much within the ſtatute as a conviction by 


verdict. 11 Co. 58. Rol. Rep. 89. 90. (5) Which is to be underſtood a lunar month, or 28 days, zc. 
cording to the common rule of expounding ſtatutes which ſpeak generally of a month. Velv. 100. 
Cro. Eliz. 835. 2 Rol. Abr. 52 1. (c) One ſick for part of the time ſhall not be excuſed, if it be proved 
that he was a recuſant before and after. Cro. Jac. 529. (4) This forfeiture of twenty pounds diſpenſes K 
not with that of twelve-pence given by 1 Eliz. c. 2. | 


. (e) That By the (e) 28 Eliz. cap. 6. and 3 Fac. cap. 4. it is enadted, m 
e ge That ever offender being convicted of not coming to church, th 
and not the ** contrary to the purport of the ſtatutes above-mentioned, ſhall pl 
29th, as it (4 pay twenty pounds for every month after ſuch conviction, un- co 
— 280IEg ce til he ſhall conform himſelf, and come to church; and that if by 

„ the offender ſhall have made default of payment of the twenty to! 


& pounds both for every month contained in the conviction, and 
c alſo for every magic ſubſequent, during which he ſhall not 
ce conform himſelf to the church, the king ſhall ſeize, take, and 
« enjoy all his goods, and two parts of his hereditaments, leaſes, 
c and farms, leaving the third part only of the ſame heredits- 
ce ments, leaſes, and farms to and for the maintenance and relief 
of the ſame offender, his wife, children, and family, notwith- 
« ſtanding any prior conveyance thereof made by ſuch offender, 
« with power of revocation, or to the uſe of himſelf or his fi 
« mily: Alſo, by the ſaid ſtatute of 3 Fac. 1. the king may re. 
« fuſe the penalty of twenty pounds a month, though it be ten- 
« dered according to law, and thereupon ſeize two parts of all 
<« the hereditaments, leaſes, and farms which at the time of ſuch 
cc ſeizure ſhall be, or afterwards ſhall come to any ſuch offender, 
&« or to any other to his uſe, or in truſt for him, or at his dips 
e ſition, or whereby or in conſideration whereof he or his family 
< ſhall be relieved, maintained, or kept, leaving unto him Is 
„chief manſion-houſe as part of his third part.“ 


5 In the conſtruction of theſe ſtatutes it hath been holden, 
Jones, 24. 1. That the king by making his election given him by 3 7" 
Cawley,171- cap. 4. to ſeize the offender's hereditaments, c. waives the be 
nefit of the twenty pounds a month, and the power of ſeizing 
the offender's goods, | ä 
72 Co. 1, 2. 2. That bonds, recognizances, c. taken in the offender” 8 OWN 
Leon. 98. name, or in the names of others to his uſe, come within 
words, all his goods, &c. 
4 
5 ' | 3. That 


— > 
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0. ; 
3. That no copyhold lands are within either of 
| reaſon of the prejudice that would accrue 2 = the ſtatutes, by Owen, 37. 
on the manor. | y to the lord of Leon. 97. 
me 4. That though it may be doubtful * 
en cap. 6. whether lands ee in 8 8 ve e 28 Eliz. Lane, 1056. 
liz, recuſant may be ſeized ; yet it is clear that ſuc b np for the 1 
the ſeized by 3 Fac. I. cap. 4+ which en ee may be N 
"a king, upon his waiving the CR. CINE provides, that the 
may ſeize t of twenty pounds a month, 
5 8 | 5 parts of all the hereditaments, Sc. which ſhall 
£44 10 8 o any ſuch offenders, or to others to their uſe, or i : 
wh Rn GE 5 z OT in truſt 
1 ie . But that the king cannot ſeize lands : | 
= js fend in truſt for another, although as LT offender Lane, 39, 
* we N for ceftui que truſt. | made no Hard. 466, 
That the profits of the lands fei f 5 
18 Ele. and. „ wa s ſeized by the king by force of Cro. Elz. 
ed, month, ought not orb P yment of the twenty pounds a 845. 2 Roll. 
urch, an e ” RI to the ſatisfaction thereof, but _ 25. 
ſhall pledge, till the whole forfei ain in the king's hands by way of per 47- 
„ un- , ee rteiture be paid ſome other way: but thi Hawk. Po 
hat if n of the ſtatute ſeeming over le 3 : Wc. 10. 61 2 
| Wt by 3 Fac. I. cap. 4. that the profits of th 7 id . 9 
* towards the ſatisfaction of the twenty Wande . 
all not 8 
2. In what M. . 
te, and anner they are to be proceede i 
= For feitures. proceeded | againſt for thoſe 
>TEdita- ; | 
* As to the forfei | 
d relief rfeiture of twelvepence, it is by . 
x and ; =P ce, it 18 by the 1 Elia. 
FF once: 
5 « feſt! a Sunday or holiday ma 
fs WY e bee of cc wot We vt 
may re ES ne offender, Cc. by the warrant of a juſti 
be ten- ws o the churchwarden of the pariſh June: of 
ts of al 3 2 o-the-ofs' of th 1 ** 0 ry 
> of ſuch the 23 Eliz. 5 je” -_ twenty pounds for a month's abſence by For th 
offender 4 may be 5 I liz. cap. 6. and 3 Fac. I. cap. 4. The m — 2 
TY) BESET TRAILED 
is 12 Þ « e h ices of oyer, aſſiſe, gaol-d ; of theſe ſta- 
bim Þ C ET women os the peace :” And by the 3 Tot 1 2 TH Hank F. 
| 6 very, or Ne 2 an indictment at the aſſiſes, gaol-deli- c. 10. f 20, 
14en, . made; chan hes = _ of the peace, proclamation. ſhall be &c. 
3 J. 5 next aſſiſes e eee, e to the ſheriff before the 
eg the be⸗ « mak eee , or ſeſſions; and that if he ſhall n 
of ſeizing 6 Peng: of record, upon ſuch default eee en, 3 
dictment had b ion in law, as if a trial by verdict on the in- 
pg ov « ſuch nad been recorded : and by the ſaid 
zder $ conviction ſhall be ifhed i ; erg Ry 
within By the 35 Eliz. certified into the Exchequer.” 
« the i, cap. 1. $10. it is enaCted, * That all and ev 
00 id pains, duties, forfei . 
may be r : eitures, and payments, ſhall and 
deb. , ecovered and levied to her majeſty , ll and +» 
Thit t, bill, plaint, inf jeſty's uſe, by action of 
5 Vor. III » information, or otherwiſe, in any of the 


Vol. III. 
| KA «. courts 


482 


cc courts commonly called the King's Bench, Common Pleag, o 
4 courſe of the common laws of this realm any other debt due 


4 vered or levied, wherein no eſſoin, protection, or wager of 


3 8 FE br hs 5 12 of ai 4 > 41H : 13 2 ES 
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« Exchequer, in ſuch ſort and in all reſpects, as by the oxdinay 


cc by any ſuch perſon in any other cafe ſhould or may be recs. 


& law ſhall be admitted or allowed.“ i | 
By the 28 Eliz. cap. 6. and 3 Fac. 1. cap. 4. Every ſuch of- 


pro! 
& fender, being once convicted, ſhall for every month after ſuck % 
&« conviction, without any other indictment or conviction, pay 
cc into the Exchequer twice in the year, viz. in every Eafter and 1 
& Michaelmas term, as much as ſhall then remain unpaid, after 5 
« the rate of twenty pounds for every month after conviction; kin 
c and that for a default herein, the king may ſeize all the goods, TA 
“ and two parts of the hereditaments of ſuch an offender,” & | 
3. What other Inconveniencies they are ſubjef to. - 
By the 23 Flix. cap. 1. it is enaQted, © That every perſon, for- « f 
« bearing the church twelve months, ſhall on certificate thereof « { 
c into the King's Bench, by the ordinary, a juſtice of aſſiſe and 6 0 
ce gaol- delivery, or a juſtice of peace of the county where ſuch 6 K 
& offender ſhall dwell or be, be bound with two ſufficient ſure- 60 f. 
ce ties in the ſum of two hundred pounds, at the leaſt, to the 
cc good behaviour, and io continue bound until ſuch offender ſhall g. 
“% conform himſelf,” Ec. 
4. By what Means they may be diſcharged.” x 
« Ja 
By the 23 Eliz. cap. 1. F 1o. it is enaCted, © That every per « ti 
« ſon guilty of the above-mentioned offences, who ſhall, betor 8 
4 he be thereof indicted, or at his arraignment or trial bejor « 4]] 
„judgment, ſubmit and conform himſelf before the biſhop « Wn 
4 the dioceſe where he ſhall be reſident, or before the juſtice « T. 
<< where he ſhall be indicted, arraigned, or tried, (having not be "= 
fore made like ſubmiſſion at any his trial, being indicted for i « |,, 
&« fir{t like offence) ſhall, upon his recognition of fuch ſubmiſlong} « (1, 
ce in open aſſiſes or ſeſſions of the county where ſuch perſon ſhall fu, 
e be reſident, be diſcharged of all and every the faid offen « 1 
% again{t the ſaid ſtatute,” &c, «© kin 


And by the 28 Eli. cap. G. $ 6. That whenſoever any fu « tra 
cc offender ſhall make ſubmiſſion, and become conformable ice 
« cording to the form limited by the above-mentioned ſtatute WF alle 


% 23 Eliz, cap. 1,0r ſhall fortune to die, that then no forte "PID 
ce of 201. for any month, or ſeizure of the lands of the fu, reli 
« offender, from and after ſuch ſubmiſſion and conformit/, WF * bi 
« death, and full ſatisfaction of all the arrearages of tw loc 
« pounds monthly, before ſuch ſeizure due or payable, ſhall* Alf, 
fue, or be continued againſt ſuch offender, ſo long as the u are 
«perſon ſhall continue in coming to divine ſervices accord or c 


<< the intent of the ſaid ſtatute “ | * hve 
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(a) Andmay 
plead his 
conformity 
to a ſuit 
either by 


By the 1 Jac. 1. cap. 4. it is enacted, „ That recuſant con- 
« forming himſelf according to the meaning of the above-men- 
« tioned ſtatutes, Wc. ſhall, during ſuch conformity, be (a) diſ- 
« charged of all penalties which he might otherwiſe ſuſtain by _ | 
« reaſon of his recuſancy.” 5 CT 


even after judgment may have an audita querela againſt the informer ; alſo he may plead it after a judg- 
ment for the king, before execuilon awarded; but after execution. hath been awarded fer the king, or the 
profits of his lands on a ſeizure have been actually taken to the King's uſe, he hath no other remedy but 
dy petition to the king. Raym. 391. 2 Joh. 137, Mod. 213. 


If the heir of a recuſant be a conformiſt, he is diſcharged by 


' 1 Jac. 1. cap. 4- as to all penalties happening by reaſon of his an- 


ceſtor's recuſancy, unleſs two parts of his lands were ſeiſed by the 
king in his anceſtor's life, in which caſe they ſhall continue in the 
king's hands till the whole debt be levied. 


55 How a Perſon is puniſhable for ſuffering ſuch Abſence in others. 


By the 1 Fac. I. cap. 4. Whoever ſhall keep in his ſervice, 
« fee, or livery, or willingly maintain, Sc. in his houſe, any 
« {eryant, ſojourner, or ſtranger, (except a parent wanting, with= 
© out fraud, other habitation or maintenance, and except a ward, 
« Oc.) who ſhall forbear going to church, &c. for a month, ſhall 
« for every ſuch month forfeit 104.“ 


3, Of Offences againſt the Eſtabliſhed Church by Proteſtant 
Diflenters. 


By 31 Eliz. cap. 1. © Obſtinate nonconformiſts were compel- [(5) In re- 
« lable to abjure the realm, and were alſo ſubject to other penal- 2 
« ties; and diſſenters were farther reſtrained by 17 Car. 2. cap. 2. the juftices 
« and 22 Car. 2. cap. 1. but at this day, by 1 VJ. M. cap. 18. are merely 
« all perſons diſſenting from the church (except papiſts, and thoſe miniſterial 5 
© who ſhall in preaching or writing deny the doctrine of the — = 
| perſons re- 
« Trinity) are exempted from all penal laws relating to religion; forting to 
« except 25 Car. 2. cap. 2. (by which all officers of truſt are 0 
« : g-houſe 
„ bound to receive the facrament according to the uſage of the do nor bring 
church of England, and alſo to take the oaths of allegiance and themſelves 
ſupremacy, and the teſt 3 and alſo, except 30 Car. 2. cap. 1. by 2 
which the members of both houſes of parliament, and all the giſteringwill 
king's ſworn ſervants, are bound to make a declaration againſt vot protect 
tranſubltantiation, and the invocation of ſaints, and the ſacri- aa 
lice of the maſs); provided ſuch diſſenters take the oaths. of of the law. 
allegiance and ſupremacy, and make the ſaid declaration againſt Rex v, Juſ- 
tranſubſtantiation, Sc. and come to ſome congregation for „ 
religious worſhip in ſome place regiſtered (5), either in the 1 Bl. Rep. 
biſhop's court, or at ſeſſions, the doors whereof ſhall neither be 606. 
e locked, barred, nor bolted.” | 
Alſo, by the ſtatute 1 V. & M. cap. 18. Difſenting teachers 
are tolerated, if they take the ſaid oaths, Wc. at the gengral , - 
or quarter ſeſſions, to be held for the place where ſuch 8 
© hive, and ſubſcribe the thirty-nine articles of the church of 
Vol. III. 9112 „ England, 
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105 But the « England except thoſe few ſcrupulous ones concerning church 
"ae « government and infant baptiſm (a); and by 10 Ann. cap. 2. 
excepted ar © they may qualify themſelves as well during a proſecution upon 
ticles being „ any penal ſtatute as before, and being qualified in one county 
— 1 c may officiate in another (5), upon producing a certificate, and 
bard upon *“ taking the ſaid oaths, Wc. if required.“ | 
fome tender conſciences, it is now no longer required, and the benefit of this act is extended by 19 Geo. 
tc. 14 to all proteſtant diſſenting miniſters upon their taking the oaths, making and ſubſcribing the de. 
claration againſt popery, and alſo the following declaration: * 1 A, B. do ſolemnly declare, in the 
«© preſence of Almighty God, that i am a Chriſtian and a Proteſtar.t, and as ſuch that I believe, that 
ce the Scriptures of the Old and New Teſtament as commonly received among Proteſtant churches, do 
cc contain the ievealed will of God, and that I do receive the ſame as the rule of my doctrine and prac. 
« tice.” — This act, as well as the toleration- act, are declared to be publick acts: the latter had been 


holden to be a private act. Reg. v. Larwood, 4 Mod. 274. 11d. Rayin. 30. (+5) The contrary wa 
formerly holden, wide Salk. 572. ] 


LSer 8 G. 1. And by the ſtatute 1 W. M. cap. 18. Thoſe who ſeruple 
38 «© the taking of any oath are within the like indulgence, provided 
Quakers.] © they ſubſcribe the aforeſaid declaration, and allo a declaration 
of fidelity to the king, and againſt. the depòſing doctrine and 
6 papal ſupremacy, and alſo profeſs their faith in God the Father, 
© and Jeſus Chriſt his eternal Son, the true God, and the Holy 
Spirit, one God for evermore; and acknowledge the holy ſerip- 
«© tures of the Old and New Teſtament to be given by Dfvine 
© inſpiration.” | 
(If a man be a profeſſed churchman, and his conſcience will 
permit him ſometimes to go to meetings, inſtead of. coming to 
church, the toleration act will not excuſe him. Per Holt, C. ]. 

Dr. Trebee Nor will it authoriſe a miniſter, to exerciſe his functions, with- 
TIS. out being licenſed by the biſhop in a chapel of eaſe according to 
9, the rites of the church of Eng/and; for the act was made to pro- 
tect tender conſciences from penalties; and to extend it to thoſe 
of the church who act contrary to its rules and diſcipline, would 

introduce an endleſs confuſion. | 
Attorney- The law ſo far favours diſſenters upon the foundation of this 
9 ” aft, that charities are permitted to be eſtabliſhed for the ſupport 
2 Vez. 273. Of ditjenting miniſters; and a mandamus (c) will iſſue to admit ot 
. v- reſtore them. And in the preſent diſpoſition of the courts, pro- 
n - ſecutions againſt diflenters for occaſional non-compliance with al 
Bur ſee Rex the requiſitions of the ſtatutes do not ſeem likely to meet with any 


v. | tham, at en ragement “A 
2 great Encouragement (d). 


. * 
Rep. 57 5, the diffe: ence between a mandamus tv admit, and a mandamus to reflore. (4) Rex v. Hal 
1 Term Rep. 320. | 


6 Mod. 190. 


The toleration act exempts difſenting miniſters from ſerving upon 
juries, and from county, ward, or pariſh offices; and 19 Ges. 3. 
cap. 4. exempts them from ſerving in the militia. 

By 1 Geo. 1. „l. 2. c. 5. It is felony without benefit of clergy t0 
d: (roy any religious mecting-houſe regiſtered according to the 
toleration act: and the hundred is made liable to the damages.] 
* Nba It has been holden, ſince this ſtatute, that a prohibition hes to 
er hl the ſpiritual court proceeding againſt perſons for inconcinency who 
a&,25;G.z, have been married in a licenſed conventicle. | bY 
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-- Herfok, TVT. 
By the 5 Geo. 1. cap. 4. it is enacted, © That if 1 magiſtrate | 

« ſhall be knowingly preſent at any publick meeting for religious 
« worſhip, other than the church of England, in the peculiar habit 
« of, or attending with the enſigns belonging to his office, he ſhall 
« be diſabled to hold ſuch office, and adjudged incapable to bear 
« any publick office or employment whatſoever,” 


Hertof, 


(A) Of the Original and Nature of Heriots. 
(B) Of the ſeveral Kinds, and where an Heriot ſhall 
be ſaid to be due: And herein, 


1, Where an Heriot ſhall be ſaid to be due by Cuſtom. 


2. Where an Heriot ſhall be ſaid to be due by Tenure or 
Reſervation. 8 


(C) Of the Remedies to be purſued for the Recovery 
of an Heriot where it is due. | 


3 m 


(A) Of the Original and Nature of Heriots. 


Tx heriot duty is thought by our beſt antiquaries to be far Spelm. 287. 


more ancient than and to differ from (a) relief. Its original -(-) Reef 
ſeems to be th | regen WING 
When the feuds were only for life, yet if the tenant had any ſon or relation fit fox the ſervice, the tes 
nant would recommend him to the lord, and the lord would generally let him in on better terms than 
Ay other; and thus began the payment of money on new admittances, which, when the feud became 
heritable, was turned into a ſum certain, and was called a relief, being originally a charitable benig- 
aity to the heir, to admit him though he paid not the full value of the land. See Myigbt, of Tenures, 97. 
And Fleta, [in the very words of Bracton, lib. 2. c. 36. fo. 86. a.) thus defines a heriot ; 
Heriottum ft puædam præſtatio ubi tenens liber, wel ſerwns in morte ſua dominum ſuum reſpicit de meliori 
Verio ſuo wel de ſecundo meliori, que quidem praſtatio magis fit de gratia quam de jure, & nullam haber 
emparationem ad relevium, eo quod bæred. non contingit, quia factum eft anteceſſoris. Fleta, lib. 3. c. 18. 
——My Lord Coke ſays, that heriots are very ancient, and that they were preferred to mortuaries, the 

rd being entitled to the beſt beaſt, and the ſecond only being due as a mortuary. Co. Lit. 185. b. 


Anciently, when the tenures were military, and for life only, Spel. Glodi. 
me arms and war-horſe of the tenant, upon his death, went, to- — 3 
| 13 | gether Britton. 178. 
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(a) That in 
the Saxon 
language 
the word 
heriot ſig- 
niſies ar- 
mour, wea- 
pons, or 
proviſion, 
and was a 
tribute of 
old given to 
the lord of 
a manor 
For his bet. 
ter prepara- 
tion towards 
war ; and 
therefore at 
its firſt 
Inſtitution 
was paid in 
arms, and 


7 Tp 


Herſot. 


gether with the land, to the lord, being due to him, as haying 
been purchaſed out of the profits of the land, or as having 
been originally granted by the lord for publick defence, and there. 
fore belonged to the lord, that he might beſtow them on the ſuc. 
ceeding tenant for the like ſervice 3 but when the feud became in. 
heritable, the reaſon of the heriot ceaſed, and then the arms and 
war-horſe went to the heir who ſucceeded to the land; yet in 
ſome manors the cuſtom of the heriot was by particular agreement 
retained, or the lord reſerved it as parcel of his tenure; and though 
originally the heriot was the (a) beſt horſe, yet in time it came to 
be the beſt beaſt; for the tenants, to diſappoint their lords, would 
often ſell their arms and horſes, and then of neceſſity a law was 
made that the lord might take the beſt beaſt in lieu of them, and 
ſo the heriot came to be eſteemed the beſt beaſt ever after; and as 
it aroſe by cuſtom, or tenure, after the feud became inheritable ; 
hence we find, in ſome manors, a cuſtom of paying it in (5) goods, 
and in ſome, in money. | 


habiliments of war. Forteſc. in the Preface to Abſolute and limited Monarcky, 57. (b) Vide 


Kitchen, 133. 


Spel 287. 
(c) In Lam- 
bard we have 
an account 
of theſe 
laws, and 
among 
others, that 
which fol- 
lows: Si 
quis incurid 
five morte 
repentina 
Fuerit in- 


It appears, not only from Spelman's conjectures, but likewiſe 
from the (c) laws themſelves by king Canutus, that the Danes were 
the firſt inventers of heriots, and that it was a political inſtitution 
of theirs, whereby the Daniſh tenants were to hold by military ſer- 
vice, and their arms and horſes, at their deaths, to revert to the 
publick ; by which means the whole ſtrength and defence of the 
kingdom were put into their hands, whilſt only the affairs of agri- 
culture, and the improvement of the nation were committed to 
the Engliſh, who thereby indeed enjoyed greater freedom and 
immunities in their tenures, than the Daniſh tenants did. 


teftat. mortuus, dominus tamen nullam rerum ſuarum partem ¶ præterquam gue de jure debetur berridtti 
nomine) fibi aſſumito, vcrum ea judicio ſuo uxori, liberis & cognatione proximis juſte pro ſuo cuique jure 


diſtribuito. Lamb. Sax, Laws, 119. 


Dyer, 199. 


b. Bro. tit. 
Heriot, 2, 3. 
(4) That an 


heriot may 
be due by 
cuſtom as 


well upon an 


In Co. Lit. 185. b. the ſame law is cited. 


(B) Of the ſeveral Kinds, and where an Heriot 
ſhall be ſaid to be due: And herein, 


1. Where an Heriot ſhall be ſaid to be due by Cuſtom, 


AS to. the ſeveral kinds: of. heriots, ſome are due by cuſtom, 
ſome by tenure, and ſome by reſervation on deeds executed 
within time of memory; thoſe due by cuſtom are the moſt fre · 
quent, and aroſe by the contract or agreement of the lord and te- 
nant, in conſideration of ſome benefit or advantage aceruing to the 
tenant, for which an heriot, as the beſt beaſt, beſt piece of houſe- 


alienation of hold furniture, Qc. became due and belonged to the lord, either 


the tenant, 
as by his 
ath. 


on the death or (d) alienation. of the tenant, and which the lord 
might ſeize, either within the manor or without, at his election. 


8 Co, 106. a, Palm. 342. 


Dyer, 199. 


d. Dav. 33. 
2 And. 153. 


But, though a cuſtom that the lord ſhall have che beſt beaſt, E. 


of his tenant who dies, is good, yet a cuſtom or 4 5 


S AF 7 7 om 


nt 


the lord on his death ſhall have an 


Periot. 


437 


have a heriot of every ſtranger dying within ſuch a manor, is void; Ron. Abr. 


becauſe it cannot have a reaſonable commencement between the 
lord and a ſtranger, though it may between him and his tenants, 
So, a cuſtom or preſcription to have a heriot, viz. the beſt beaſt 


| of his tenant, and if it be eſloigned before the lord (a) ſeiſes it, that 


then he may take the beaſt of any other perſon levant and couchant 
upon the land, is unreaſonable and void. 


561. 


Moor, 16. 
pl. 58. ad- 


Ju ged. 


N. Bendl. 
112. pl. 
147. ad- 


judged- 4 Mod. 321. cited, Dyer, 199. b. (a) But the cattle of a: ſtranger may be diſtrained, 


though not ſeiſed. N. Bendl. 302. pl. 294. Dalf. 61. Owen, 146. March, 165., & wide infras 


letter (C). 


If the cuſtom be, that the lord ought to have the beſt beaſt as 
an heriot of him that dies his tenant, and the parſon of the pariſh 
the ſecond beſt beaſt as a mortuary ; if the tenant hold two ſeveral 
tenements of the lord, ſubject to the cuſtom, within the pariſh, 
the lord ſhall have the two beſt beaſts, within the intent of the 
cuſtom, and the parſon the third, 5 

A copyholder for life, where the cuſtom is, that if the tenant 
die ſeiſed, a heriot ſhall be paid, dies diſſeiſed or ouſted, the lord 
having firſt granted the ſeignory to A. for 99 years, if the tenant 
ſhould ſo long live, remainder to B. for 4000 years: and herein 
two queſtions were made: 1/, Whether the heriot ſhould be paid, 


held clearly, that a heriot was due and payable; for notwithſtand- 
ſuch diſſeiſin might have been by combination to defeat the lord 


of his heriot. The ſecond queſtion was (5), to whom the heriot 
ſhould be paid : and as to this, the court held clearly, that the 


years, Barkley Juſtice was of opinion, that it belonged to him; but 
hereof ones Juſtice (they two only being in court) doubted, be- 


| cauſe that eo zante the tenant died, eodem inſtante the eſtate of the 


grantee for 99 years was determined. 
If by the cuſtom of a copyhold manor the lord may grant a 
copyhold to three perſons, to hold to them ſucceſſive ficut nominan- 


every tenant the lord ſhould have his beſt beaſt for an heriot, and 


| agrant is made to J. S. and his aſſigns, to hold to him for his own 


lite and the lives of two others ; this at leaſt is a good grant for 
the life of J. S., though not ſtrictly purſuant to the cuſtom, and 

Lerist ; but he cannot have an 
heriot on the death of the ceſtui que vies (c), becauſe they were 
never his tenants. 3 : | 


allowed, Vern, 441. | 


If a copyholder for life, on whoſe death the lord is entitled to a 
heriot, becomes a bankrupt, and the copyhold is aſſigned to the 


114 


ing the ouſter and diſſeiſin, he ſtill continued legal tenant, and 


remainder man for 4000 years could have no right to it, becauſe 
| the copyholder was never his tenant; and as to the grantee for 99 


tur in chartd, & non alibi, for their lives, and that on the death of 8. 


(editors, this tranſmutation of the tenant by act of Re 


7 H. 6. 26. 
b. Bro. tit. 
Heriot, Zo 
Bro. Cuſ- 
tom, 22s 
Roll. Abr. 
567. S. — 


March, 23. 
Norrice and 
Norrice, 

2 Roll. Abr. 
72. Ss Ce 


becauſe the copyholder did not die ſeiſed: and as to this, the court 


(3) That an 
heriot ſhall * 
go with the 
reverſion, 
Winch. 57. 
and always 
incident 
thereto, 2 
Lutw. 1367. 


6 Mod. 63.3 
&c. Salk, 
I $8, pl. Fo 


» Co 
Smartle and 
Penhallow, 


was exhibit- 
ed in Chan- 
cery to diſ- 
cover the 


beſt beaſt of ceftui que truſt of a college leaſe, and the defendant demurred thereto, becauſe the beſt 
deaſt of cfui que truft could not be taken for a heriot; and alſo becauſe it appeared by the plaintiff's 
dun ſhewing, that the tenants who had the eſtate in law in them were Kill living; the demurrer way 


Salk, 189. 
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488 Heriot. 


(a) But not ſhall not work a prejudice to the lord; but the lord ſhall, on the 


, — ; "I death of the (a) copyholder, have an heriot. 


ſignee, 2 Ld. Raym. 1002. * | | 
8 Co:106, If an heriot be due by cuſtom of the manor, viz. that upon the death 
N of of every tenant of the manor the lord ſhall have an heriot ; if the 
* lord purchaſe parcel of the tenancy it ſhall not extinguiſh the cu. 
tom, becauſe the lord has only purchaſed part, and the tenant, on 
account of the reſidue, is {till within the lord's homage, and 
tenant of his manor ; and conſequently upon his death, as upon 
the death of every other tenant of the manor, the lord is entitled 
| to the heriot. | 
$ Co. 104 But if the heriot were due by fenure or heriot- ſervice, and the 
en 1» lord had purchaſed parcel of the tenancy, the whole heriot-ſervice 
Co. Ii. had been extinct; for being entire, it cannot, from the nature of 
149. the thing, be apportioned, and the tenant ſhall be diſcharged from 
the payment of it : for the whole tenancy being equally charge- 
able with the payment of ſuch ſervice, the loxd by his own a& 
ſhall not diſcharge part, and throw the whole burden upon the 
reſidue, for his own private benefit and advantage. 
$ Co. 14. If there be lord and tenant by fealty and heriot-fervice, and the 
J. Talbot's tenant alien part of the tenancy, the alienee ſha]l hold by a dif- 


rags x d. tinct heriot- ſervice; for in this caſe the ſervices ſhall be (6) mul- 


66) That if tiplied; and if after ſuch alienation the lord purchaſe the reſidue 


e e the tenancy, only the heriot-ſervice due from the firſt tenant 
evan wy ſhall be extinguiſhed ; becauſe by the alienation each held his pro- 
a horſe, portion by a ſeparate and diſtinct tenure; and therefore if the lord 
—_— purchaſe one tenancy, that can no way affect the ſervices of his 
tenant aliens Other tenant ; but if the lord, before the tenancy had been ſeparated 
part, the and holden by two diſtinct tenures, had purchaſed part of it, the 
—_— whole heriot-ſervice had been extinct, for the reaſons above- 
and ww mentioned. 7 : 


feoffor and feoffee ſhall pay each of them a horſe and a ſpur to the lord; but if the tenure be by 
any corporal ſervice, as to be butler to the lord, ſteward or bailiff of his manor, or to cover or repair 
his houſe, or to reap or threſh his corn; in all theſe caſes upon alienation of part, ſuch perſonal ſervices 
ſhall not multiply. Co. Lit. 149. 6 Co. 1. Bruerton's caſe, Plow, 240. b. 


-Palm. 342. If by the cuſtom of a manor every copyholder, upon his aliena- 

Snag v. Fox. tion and ſurrender, is to pay a heriot to the lord, and a copyholder 

ſurrenders part of his copyhold to one, and part to another, and 

| retains part in his own hands, the heriots in this cafe ſhall be mul- 

tiplied; and as to the firſt alienation, the heriot ſhall be paid by 

the copyholder who aliened, becauſe he Kill continued tenant to 

the lord, and fo upon the alienation of every other tenant ver 

quoties ; for otherwiſe it might be in the power of the copyholder 
entirely to defeat the lord of his heriot. 

6 co. 37. The dean and chapter of Werce/ter were ſeiſed of the manor of 

aged i H. in fee, in right of their church, of which manor one G. was 

8 copyholder for life under the ancient rent of 8s. 8d. payable 

Dean and at the four quarter-days of the year, and heriotable at the 

, Jay death of the tenant, and the copyholds of that manor were 

Co. Lit. grantable by cuſtom for three lives; the dean and 3 
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Periot. 

jndenture under their common ſeal demiſe the ſaid lands to G. and 
his aſſigns, for the lives of A. B. and C., and the ſurvivor of them, 
rendering 8s. 8d. half-yearly, and without reſervation of any 
heriot ; and after this leaſe made, the dean dies, and his ſucceſſor 
and the chapter enter to avoid this leaſe, upon the 13 Eliz. cap. 10. 
{among other reaſons) becauſe the ancient rent was not reſerved, 
by reaſon of the loſs of the heriot: but the leaſe was adjudged 
good, and binding upon the ſucceflor. For the 13 Eliz. cap. 10. 
does not avoid any leaſe, if the accuſtomed rent or more be reſery- 
ed; and here the accuſtomed rent is reſerved, and the omiſſion or 
Joſs of the heriot is not material, becauſe that was not a thing 
annual or depending upon the rent, but perfectly caſual and ac- 
cidental. 


2. Where an Heriot ſhall be ſaid to be due by Tenure or 
| Reſervation. 


It has been already obſerved, that when the feud became in- 
heritable the heriot was {till continued by cuſtom, or the lord 
reſerved it as parcel of his tenure, and then he might either ſeiſe 
or diſtrain for the fame as he might do for any other feudal 
ſervice. 

If a feme tenant by fealty, certain rent, and heriot-ſervice dies, 
leaving a huſband tenant by the curteſy, the heriot becomes due 
by the death of the (a) wife, though the lord need not diſtrain for 
it till after the death of the huſband z but if he diſtrains for it after 
the death of the huſband, it is not ſufficient for him to allege ſeiſin 
of the ſervices by the hands of the tenant by the curteſy; tor ſuch 
ſeiin can no more bind the heir, than the ſeiſin of any other te- 
pant for life, who has no body's eſtate but his own. ,_ 

ve no property. 

A man made a leaſe for 99 years, if A. B. and C. ſhould ſo long 
lire, rendering an heriot atter the death of each of them ſuc- 
celiyely as they were all three named in the deed ; the laſt named 
died firſt; and if an heriot ſhould be paid, was the queſtion. It 
was objected, that the reſervation being upon the death of the 
three ſucceſſively, the leſſor was contented to truſt to that contin- 
gency: but as to this point the court gave no opinion; but judg- 
ment was given againſt the avowant for other faults in the 
pleadings, | 

In covenant the plaintiff ſets forth a leaſe made to the defendant 
ir 99 years, if J. and S. ſhould ſo long live, which leaſe was to 
commence after the end, forfeiture, ſurrender, or other determin- 


ation of another leaſe for 99 years, if A. and B. did fo long 


live, & oft principium inde 'reddendo & folvendo 101. rent per ann. 
and alſo one capon every Chri/tmas, ac etiam reddendo & ſolvendo 
to the lord the chief rent, and alſo rendering and paying at the 
death of J. or S., or either of them, 37. in the name of an heriot, 
and alſo doing ſeveral days work with his team at ſuch days in the 
Fear as were therein appointed; the plaintiff ſaith that J. is dead, 

| 13 and 
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44. b. S. P. 8 


6 Mod. 64. 
S. C. cited. 


* 


Plow. 96, 
Bro, tit. 
eriot, 2. 


Keilw. 84. 
pl . 3, 

(a) But by 
Dodderidge 
it does not 
become due 
by the death 
of the wife, 
becauſe the 
wife can 

4 Leon. 239. 


Mod. 2 16, 
2 Mod. 9Je 
« N 
gram and 

Tothil. 


2 Sand. 161. 
Vent. 9.91. 
ev. 294. 

Sid. 437. 

2 Keb. 677. 
S. C. be- 
tween La- 
nion and 
Kerne. J 
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275. Dyer, 


tenant de- remedy by force of the ſtatute (c) 13 Eliz. cap. 5. §3. 


and that S. is living, and that the defendant according to his coye. 
nants hath not paid the 3/7. Sc. and upon demurrer, the queſtion 


was, whether the 3/. was payable before the leaſe took effect. lies 
Keeling C. J. was of opinion, %, That a reſervation being in lieu he 
of the profits, the other reſervations (though there had been no abſ 
ſuch thing expreſſed as poſt principium inde) muſt not have begun it a 
till the leaſe had come into poſſeſſion. 2405, That this 3. is a ſum | 
in groſs, and could not have been diſtrained for, being only an for 
agreement of the-parties that a ſum of money ſhould be paid at | diſt 
the death of J. and S., or either of them, like an agreement to pay deat 
a fine; and being ſuch an agreement ſhall be paid, though the beat 
leaſe never take effect; neither is it material what other reſervations ſeſſi 
it comes in company with, for nobody ſhall make any interpre- witt 
tation of the expreſs words of the party. But the other three like 
judges were of opinion that the 37. in the name of an heriot was bete 
not to be paid upon any death that fell out before the leaſe came firſt 
into poſſeſſion; for though it be appointed to be paid after the 8.0. 
death of J. and S., or either of them, yet that muſt be underſtood 8. C. 
ſecundum ſubjectam materiam, viz. if their death happen within the A 
term ; for till the former leaſe expire, this is a future intereſt, and "hp 
then the leflor hath no reverſion, and the leſſee has no term; and "uh 


how then can a heriot be payable ? for a heriot by reſervation 
is in the nature of a rent, and may be diſtrained for as well as a 
(a) For this rent. 2dly, (a) Covenants muſt be expounded according to the (5 
vide Hob. intentions of the parties, which are to be collected from the na- | 
371. pl. 5. ture of the grant on which they depend, and of other covenants 
377. Pl. 27. which come in company with them; and therefore the reſervation 
20 Co. 107. of 31. in the name of an heriot being upon account of the term, 
| and the term not being yet come in ee, and alſo being joined with 
other reſervations, none of which were to begin till pot principiun 
of the term, this muſt have the ſame conſtruction too, and mult 

not commence before the term. 5 | 


Hob. 176. If to an avowry for heriot cuſtom or ſervice, the party pleads in | wy 
Hutt. 4, 5- bar, that the tenant at the time of his death nulla habet animal; ; 
Shaw and , F . . | H, mem. 
Taylor. this, as to its being a good plea, is left a guere by Hobart and Hul. TW 
(9) The lord gon; though the latter book ſeems to hold it a good plea, and that ine 
a ave a 


hie beet, it will bar the lord, eſpecially (5) if there was no fraudulent diſpo- 
though the fition to defeat the lord of his heriot ; in which caſe he has his 


viſes away a 
all his goods. Co. Lit. 158. b. (c) An action brought on this ſtatute by the lord againſt a perſon 
being party to a fraudulent diſpoſition, in order to defeat a lord of his heriot. 2 Leon. 8. 


(C) Of the Remedies to be purſued for the Recover) 
of an Heriot when it is due. 


Bro. tit. 17 ſeems to have been always agreed, that for an Beriot- cuſtom the 
acts © "i lord might ſeize the beſt beaſt of the tenant, or whatever elle 
Was due as an heriot, wherever he could ſind it. Put 

2 | 1 5 8 


 Heriot, | 491 
But according to ſome ancient opinions, the lord could only Dogur and 
diſtrain, but not ſeize for an heriot-ſervice ; becauſe, ſay they, it — 
lies in render, and not prender ; alſo the form of pleading is, that 5 Me 
he was ſeiſ d thereof by the hands of his tenant, which would be Bendl. 30. 
abſurd, if the lord had ſuch a property therein that he might ſeize pl. 47- Fei 
is o W n. | 8 95 | 

s Vis it hath been ſolemnly adjudged, that for a heriot-ſervice, or Plow. 96. 
for a heriot reſerved by way of zenure, the lord may either ſeize or og 
diftrain ; for when the tenant agrees that the lord ſhall on his peg + 
death have his beſt-beaſt, Cc. the lord hath his election which Odiham and 
beatt he will take, and by ſeizing thereof reduces that to his poſ- 2 8 
ſeſion, wherein he had a property at the death of the tenant, B. R. on a 
without the concurring act of any other perſon; and it is not writ of er- 
like the caſe where the leſſor reſerves 205. or a robe, for there the 7 Ay 
leſſee hath his election which he will pay, and being to do the 3 the con 
firſt act, the lord cannot ſeize, but muſt diſtrain. traryin C. B. 


| Moor, 540. 
8. C. adjudged accordingly in B. R. on a conference with the judges of the court of C. B. And. 298. 
S, C. as adjudged in C. B. 


Alſo, though the lord may either ſeize or diſtrain for an heriot- Oro. Car. 6a. 
ſcrvice, yet he can only ſeize the (a) proper beaſt of the tenant z (-) This 


TILE . muſt be the 
but he may (5) diſtrain any man's beaſts which are upon the land, . heh a 
and retain them until the heriot be paid. Ne; * 
8 . . 3 231. 
(5) For this vide Dalſ. 61. Owen, 146. March, 165. N. Bendl. 302. pl. 294. Lit. Rep. 35 


So, it hath been ruled, that for a heriot-cuſtom or ſervice the Salk. 356. 


lord may ſeize as well in the manor as out; (c) but if he diſtrains, — and 
it muſt be in the manor. 


Bennet, per 
| Cur. Show. 
81. S. P. 3 Mod. 23 1. S. P. arguendo. Cro. Car. 260, Jones, zoo. (e) For a heriot-cuſtum 
the lord may ſeize on the highway, for that 4s no diſtreſs, but a ſeizure; but he cannot diftrain for a 
| heriot-ſervice there. 2 Inſt. 132. 2 


But it is ſaid, that this liberty muſt be underſtood to be an- Show. 81. 
nexed to ancient tenures, on which the lords had many privileges, 3 Mod. 231. 


and not-to be extended to thoſe which are created within time of 224 — 
memory, upon particular reſervations; and therefore (d) where Oſborne and 


a leaſe was made of land for 99 years, if A. and B. ſhould ſo long Steward, 


; . , 3 Mod. 
live, reſerving a yearly rent and an heriot, or 40 5. in lieu there- 3 ga 


S. C. ad- 
of, aſter the death of either of them, provided that no heriot journed inw 


Inould be paid after the death of A. living B., and A. and B. were into _ 
both dead, and conſequently the leaſe (e) determined; the court bd 

as divided in opinion, whether the leflor could (J diſtrain for 2 Mod. 93. 
e heriot or not. 3 


3 | . after the de- 
mation of the leaſe the leſſor cannot diſtrain. Co. Lit. 47. 6 Co. 64. But for this vide title 
Fents, and the ſtatute of the 


Sand, 165, 8 Ann. c. 14. $6. I But may have an action of covenant, 


| If the tenure” be by rent and heriot · ſervice, viz. to have the Cro. Car. 
teſt beaſt after the death of the. tenant, and the lord diſtrain for ep rs 
he heriot, he need not in his avowry ſhew which was the beſt vod ad- 
alt which he was entitled to, nor of what value it was; for the judged, and 
ant might have elloigned the cattle, and: thereby it might be two prece- 
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to the ſame impoſſible for the lord to know which was the beſt beaſt ; and the 


E. , * . . je 
04> 6H tenant at his peril is to render the beſt beaſt or ſufficient recom- 


S. C. ad- PENCE. 

Judged, and the ſame precedents taken notice of; but there ſaid, that there were divers precedents In 
which the beſt beaſt is preciſely avowed, and this by the reporter is ſaid to be the beſt way, when it ein 
de known, though the other is ſufficient : —But in Hob. 176., Shaw and Taylor, for this incertainty 
in the avowry judgment was given againſt the lord. Hut. 4. S. C. and S. P. 


oro. Car. If in replevin the defendant avows for an heriot upon a leaſe 


zd made by indenture to A. his executors and aſſigns, for gg years, 
Scory : but if the ſaid A. B. and C. or any of them, ſhould ſo long live, ren. 


wide this dering rent, and rendering and paying after the death of the ſaid 
caſe as re- A. his executors and aſſigns, his or their beſt beaſt for an heriot, or 


ted i : . i 
E r. 50 5. at the election of the leſſor, his heirs or aſſigns, and A. af- 


and 2 Roll. ſigns to J. S. and dies, on whom the leſſor diſtrains; and upon 


Abr. 451. oyer of the indenture it appears, that the clauſe for the heriot 
Was rendering and paying to the leſſor, his heirs and aſſigns, after the 
death of the ſaid A. B. and C. and every of them, His or their beſt beg 
in the name of an heriot, or 50. Cc. this variance is fatal; for 
though the leſſor be entitled to an heriot on the death of A. B. or 
C. yet ought he to have ſet it forth according to the. indenture, 
and not to have avowed for an heriot after the death of A. his en- 
ecutors and aſſigns, when there are no words which make an heriot 
payable on the death of the executors or aſligns, | 
Bulf. 11. If an heriot be due by cuſtom from every tenant dying ſeiſec, 
| the lord need not allege what eſtate the tenant died ſeiſed of. 
ro. Eliz. But where a perſon would entitle himſelf as deviſee of a rever« 
30. ſion after a leaſe on which an heriot is reſerved, he ought to ſhew 


2 of what eſtate the deviſor was ſeiſed at the time of making his 


(a) Mod. will, and (a) that he died ſeiſed of ſuch eſtate z for if diſſeiſed 


A i 5 before his death, the will could not operate. 


| Highways, 


(A) Of the ſeveral Kinds, and what ſhall be ſaid a 
Highway. | | 

(B) To whom the Highway and Soil belong. 

(C) Who hath a Right to a Way, and how he mul 
claim it. | 


) Whether a Highway may be changed, | 


{E) 


Of ſtopping a Highway, and other Nuiſances 


therein. | 


(F) Who are obliged to repair a Way by the Com- 


mon Law: And herein where a Perſon ſhall be 
liable by reaſon of Incloſure, Tenure, or Pre- 
{cription. 45 


{G) Of the Proviſion for Repairing the Highways 


by ſeveral Acts of Parliament. 


H) How the Parties obliged to repair are to be 


proceeded againſt, and what Defence they may 


. ˖——ͤ— — 


(A) Of the ſeveral Kinds, and what fhall be ſaid 


a Highway. 


T ſeems that (a) anciently there were but four highways in 
England, which were free and common to all the king's ſub- 


jects, and through which they might paſs without any toll, unleſs 
there was a particular conſideration for it ; all others, which we 
have at this day, are ſuppoſed to have been made through private 
perſons grounds, on a writ of ad quod damnum, &c. which being 


an injury to the owner of the ſoil, it is (5) ſaid that he may pre- 
{cribe for toll without any ſpecial conſideration. | 
againſt invaſions, to the highways, and to bridges. (5) Mod. 231. 2 Mod. 143. La 


There are, ſays my Lord Cote, at this day three kinds of ways: 
i. A footway, called in Latin iter. 2. A pack and primeway, 
which is both a horſe and a footway, called in Latin adtu⁰. 3. A 
cartway, called in Latin via or aditus, which contains the other 
two, as well as a cartway, and is called via regia, if it be common 
to all men; and communis firata (b), if it belong only to ſome 
town or private perſon, 

But notwithſtanding theſe diſtinctions, it ſeems that any of the 


laid ways which is common to all the king's ſubjects, whether it 
directly lead to a market-town, or only from town to town, may 
properly be called a highway, and that any ſuch cartway may be 


(2) That 
without any 
reſervation 
of tenure, 
&c. the tri- 
noda neceſſi- 
tas lay upon 
all lands in 
England, 
viz. contri. 
butions 


» Raym. 335, 


and alta 
via regia 
are ſynony- 
mous. 1 Str. 
44-] 

[(e) So, 
Callis com- 
pares a na- 
vigable river 
to a high- 


called the king's highway; and that a river (e) common to all . + 


men may alſo be called a highway; 


and the nuiſances in any o 


the ſaid ways are puniſhable by indictment; for otherwiſe they 
puniſhed at all: for they are not actionable unleſs 
y cauſe a ſpecial damage to ſome particular perſon ; becauſe if 


would not be 


the 
luch action would lie, a multiplicity of ſuits would enſue. 


per ö 
no two ca 
can be more 

„diſtinct. 
For, in the 
latter caſes 


ut if the way 
B it be found - 
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1494 : | "Highways, 


rous and out it ſeems chat a way to a pariſn church, or to the common (Feld 


of repair, of a town, or to a village, which terminates there, may be kalled 


— 3 a private way (a), becauſe it belongs not to all the king's ſubjectz, 


to go on the but only to the particular inhabitants of ſuch pariſh, houfe, ot 


97 tare village, each of which, as it ſeems, may have an action for x 
if a river nuiſance therein. 3 2 

ſhould happen to be choaked up with mud, that would not give the publick a right to cut anothe 
paſſage through the adjoining lands. 3 Term Rep. 263. The publick have no common. lau right ts 
tow upon the banks of navigable rivers. Ball v. Herbert, 3 Term Rep. 253. Palm, 389. Ch, 
Eliz. 63. 664. Vent. 189. 208. 3 Keb. 28. Co. Lit. 56. 6 Mod. 255. Hawk. P. C. c. 56. 
2 Ld. Raym. 1174. Salk. 359. pl. 8. [(a) But a highway may be deſcribed as leading from a hin. 
let, 4 Burr. 2091. It is unneceſſary indeed particularly to defcribe a highway, for, as Lord Hale ſaith, 
whether it be ſuch or not depends much upon reputation, 1 H. Bl. 355] Es 


Roll. Abr. If paſſengers have uſed, time out of mind, when the road; 
390" x are bad, -to go by outlets on the land adjoining to a highway in 
5. C an open field, ſuch outlets are parcel of the highway; and there. 
IDougl. fore, if they be ſown with corn, and the track foundrous, the 


749- acc.] king's ſubjects may go upon the corn. 


(B) To whom the Highway and Soil belong, 


2 E. 4. 9. THOUGH every highway is ſaid to be the king's, yet this muſt 
= Abr. be underſtood fo, as that in every highway the king and hi 
3925 ſubjects may paſs and repaſs at their pleaſure. 


Roll. Abr. But the freehold, and all the profits, as trees, &c. belong to 
h That Be the (5) lord of the ſoil, or to the owner of the lands on both ſides 


trees grow the Way. | WT 
upon the highway, he to whom the ſeigniory of the leet of the ſame place doth belong ſhall hare tie 
Trees. Roll. Abr. 392. ; 


BE. 4. 9. Alfo, the lord or owner of the ſoil ſhall have an action of trel 
* Avr- paſs for digging the ground. | 


hn Lade v. Shepherd, 2 Str. 1004. acc.] 


Roll. Abr. But the lord of a rape, within which there are ten hundreds 

mu, may preſcribe to have all the trees growing within we; high 

Keilw. — within this rape, though the manor or foil adjoining belongs w 
another: for uſage to take the trees is a good badge of owner 
ſhip, | 


(C) Who hath a Right to a Way, and how he mul 


Claim it. 


Vent. 274. A Man may have a way either by preſcription, by grant, by v. 
. 2Lev. 148. 


3 Keb. 523. ſervation, by implication, or by owelty of partition, and ſal 


537. St. not in a cur. claudend. be obliged to ſhew which way he clams 


Joknv. it; but it will be ſufficient for him to allege dehet & let, 85 
Moody. though in a bar or replication he muſt ſhew his title preciſely. 
Vel. 163. But he who preſcribes for a way, muſt ſhew in certain 
it is a foot, horſe, or cartway. 5 


us muſt 
and his 


elong to 
oth ſides 


an bare te 
n of tel. 
hundreds 
1 47 


elongs t0 
of owner 


he mult 


rant, by * 
ny and ſhal 
J he cla 
folet, ih 
7 reciſelj. 
ain v 


 am_—_ 
If in bar of an action of treſpaſs the defendant pleads that 


495 


Yelv. 163. 
7.8. and all thoſe whoſe eſtate he hath in certain lands, for adjudgeds 
2 - . | . | and fee 
' themſelves and their ſervants, time out of mind have had and [9 5 
uſed a way in per & trans the place where, Wc. to the ſaid lands, Bardin, H. 
this is no good plea, becauſe it is not (a) ſhewn (5) a quo loco the m 
ſaid way is claimed, and the rather,, becauſe it is claimed by pre- pleading a 
ſcription, which ought not to be laid in certo loco. palicl K 
| ighway 1 


highway, this muſt be ſhewn, 2 Roll. Abr. 8x. pl. 18. But it need not be ſhewn, where in pleading an 


north of the backſide, and b 


that he. uſed it for the land adjoining. 


is not neceſſary to ſtate the termini. ] (a) In an indictment for an incroachment upon, or not repairing the 


highway is named only as an abuttal, and is not the foundation of the plea, Palm. 421. [And in an indict- 
ment for a nuiſance the termini need not be ſtated. Rex v. Hammond, 1 Str. 44.] (5) It muſt be ſhewn @ 
quo loco ad quem, becauſe you muſt not go over any ground but to the right place. Hob. 198. ; yet vide 
2 Roll. Rep. 134+ 3 but ſuch defect is helped where iſſue is joined and tried upon the right of the way. 
Hob. 189, 190. Hutton, 10. Vent. 13. 2 Keb. 480. 488. adjudged 3 & wide Brownl. 6. 


If A. be ſeiſed in fee of a backſide in a town, and the high- Roll. Abr. 
ſtreet be next adjoining thereto of the eaſt, and there be a gate 905 
in the backſide which incloſes it from the ſtreet, the gate being in Holman. 
the eaſt next to the ſtreet; and A. be alſo ſeiſed in fee of a meſ- 
ſuage and piece of land next adjoining to the backſide of the 
deed enfeoff B. of the meſſuage 
and piece of land which are of the north of the backſide, and by 
the ſame deed further grant to him and his heirs /iber. ingreſſum, 
egreſſum, & regreſſum in, ad & extra eadem conceſſa premiſſa in, per 
& trans prædict. Fanuam and backſide; by fore of this grant B. 
may go from the ſtreet through the gate, and over the backſide, 
to the meſſuage or piece of land of which he is enfeoffed ; but he 
cannot go through the ſaid gate and backſide to other places, or 
from other places, to the ſtreet, without coming to the ſaid meſ- 
ſuage or piece of land; for the liberty is granted to him of ingreſs 
and egreſs in, ad & extra eadem conceſſa premiſſa ; ſo that this is 
made appurtenant to the premiſes before granted. | 

In treſpaſs for breaking the plaintiff's cloſe, if the defendant juſti- Roll. Abr. 
fies going over this cloſe, becauſe he had uſed time out of mind to = San- 
have a way over it from D. to Blackacre, and the plaintiff replies, that Moſe, - 
at the time of the traſspaſs the defendant went with his carriagts- wide x Mod. 
from D. to Blackacre, & dehinc to a mill; this will not maintain 19. La. 


his aCtion, for when the defendant was at Blackacre, he might go Nee 
whither he would. [That the 


1 a | | grantee of a 
Toad between certain limits, can only uſe it ſo as to go from one of thoſe limits to the other. So, it 


hath been determined, that under a grant of a way from A. to B., in, through, and along a particular 
way, the grantee cannot make a tranſverſe road acroſs it. Senhouſe v. Chriſtian, x Term Rep. 560.] 


But it ſeems, that if a man hath a way for carriages from D. Roll. Abr. 
to Blackacre over my cloſe, and after he purchaſes land adjoining 391. 
to Blackacre, he cannot uſe the ſaid way with carriages to the land 
adjoining, for then it may be very prejudicial to my cloſe; but it 
feems, if I will help myſelf, I muſt ſhew the ſpecial matter, and 


» 


5 
A way muſt not be claimed as (c) appendant or appurtenant to Yelv. r59. 
2 houſe, becauſe it is only an eaſement, and no intereſt. (e) But it 
| | may be guaſs 


appendant thereto, and as ſuch paſs by grant thereof. Cro. Jac. 190. 


[A right 
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496 Highways, 


Latch. . [A right of way may be extinguiſhed by unity of poſſeſſion, 


Poph. 166, . | a; | | 
ho unleſs it be a neceſſary one, and then it ſhall not. But a righrof 


Pri. 74. watercourſe doth not ſeem to be extinguiſhed by unity of polleſ- 


ſion in any caſe. | | 
11 H. 4. 5. If A. have Blackacre, and C. have MJ hiteacre, and A. have 1 way 
_— Fox 2. over }/hiteacre belonging to Blactacre, and then purchaſe Whit. 
Pri $4. acre, the way will be extint; and if A. afterwards enfeoff C. of 
Wihiteacre, without excepting the road, it is gone. 
Cro.Ja.170. F. had four cloſes of land together, and fold three of them, 
189. reſerving the middle cloſe, to which he had no way but through 
that which he ſold : it was holden, that though he did not referye 
the way, yet it ſhould be reſerved for him. 
Keymer v. In an action for obſtructing a way, the plaintiff proved that 
Herd” Fowler was ſeiſed of the plaintiff's tenement and the defendant's 
Summer Cloſe, and in 1753 conveyed the tenement to the plaintiff with all 
Aſſizes, ways therewith uſed, and that this way had been uſed with the 
X h .. tenement as far back as memory could go. The defendant pro- 
Auced a ſubſiſting leaſe from Fowler for three lives made in 1723, 
by which Fowler demiſed the field in queſtion in as ample man- 
ner as Rock a former tenant held it; and in this leaſe there was 
no exception of a way over the cloſe. Yates, J. held, that by the 
leaſe without any reſervation, the way was gone, and therefore 
could not paſs under the words a ways, &c. ; But as there were 
thirty years intervening between the defendant's leaſe, and the 
plaintiff's conveyance, and the way had been uſed all the time, 
that was ſufficient to afford a preſumption of a grant or licence 
from the defendant ſo as to, make it a way lawfully uſed at the 


time of the plaintiff's conveyance, and then the words of refer. 


: ence would operate upon it, and the way would paſs.] 
Yelv. 163. If in bar to an action of treſpaſs the defendant pleads, that 


„ J. S. and all thoſe whoſe eſtate he hath in certain lands time out 
W 2 Co, Of mind, for themſelves and their ſervants, have had and uſed 


46. b, paſſagium in, per & trans the place where, &c. and ſo juſtiſies a 


(9) So, 2 . ſervant, this is no good plea, for (a) paſagium is (6) properly 
. _ for paſſage over water, and not over land; and he ought to have pre- 


divering ſcribed in the way, and not in the paſſage, and ſhould have ſuch 
ones 3 words as are proper and known in law. 

is merely void, for the word divert may be avplied to a courſe of water, and a way may be obſtrudted 
or ſtopped, but it is not diverted when it is ſtopped, and another made in another place. And. 23+ 
adjudged. 8 : . | 

Palm. 3897, A man may preſcribe for a way from his houſe, through a ct: 
388. 2 Roll. tain cloſe, Ec. to church, (c) though he himſelf hath lands next 


DS. adjoining to his houſe, through which of neceſſity he mult fit 


man hath a paſs; for the general preſcription ſhall be applied only to tit 


way over lands of others. | 
a common 


field, part whereof doth belong to himſelf, for the infiniteneſs of the caſe he may preſcribe generally 
Palm. 388. 2 Roll. Rep. 398. 


God. 52, A man cannot allege that he cannot uſe his way as well B 


53: e he could before, but muſt plead that he could not uſe the v 


way is in 

Fart ob- at all *. 

A ccted, and may be paſſed through, but ſuch paſſage is attended with danger or difficulty, be 11 
al'eg>, that he cannot uſe his way in ſo large and ample a manner as he was uſed, and of right 
oog to uſe the lame, 
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W = | N | 5 
as D) Whether a Highway may be changed. 
N ancient highway cannot be changed without an inquiſition c 
90 A found on a writ of ad quod ft (a), that r 266. 1 
* will be no prejudice to the publick; and it 1s ſaid, that if one 3 
0 change a highway without ſuch authority, he may ſtop the new Hawk. B. C 
3 way whenever he pleaſes: neither can the king's ſubjects, in an 2,76. 5 
mo action brought againſt them for going over ſuch new way, juſtify [(@) A pri- 
| oe generally as in a common highway, but ought to ſhew ſpecially, parliament 
| by way of excuſe, how the old way was obſtructed, and a new fv inclofing 
+ i one ſet out: neither are the inhabitants bound to keep watch in — 
ar. ſuch _— to repair it, or to make amends for a robbery in commiſ- 
- committed in it. : ſioners to ſet 
ith all | 
th the roads by their award, is equally binding with a writ of ad quod damnum. 1 $54] 
t pro- But it hath been holden, that if a water, which hath been an 22 Aff. 93. 
1723 ancient highway, by degrees changes its courſe, and goes over Roll: Abr. 
man- different ground from that whereon it is uſed to run, yet the 390 
33 3 continues in the new channel in the ſame manner as in 
ereſore : 
re were | . 3 | b | 
nd the (E) Of ſtopping a Highway, and other Nuiſances 
1 _ | therein, | 
ice | 
d at the 18 clearly agreed to be a nuiſance to dig a ditch, or make a Kitchen, 34. 
ff refer · edge over-thwart the highway, or to erect a new gate, or to Hawk. P. G. 
0 lay logs of timber in it, or generally to do any other act which * 76-29% 
ds, that will render it leſs commodious. | | 
time out Alfo, it is a nuiſance for an heir, for which he may be indict- Hawk. P. C. 
and uſed . to continue an incroachment, or other nuiſance to a highway, © 76. 561. 
iſtifies 3s begun by his anceſtor; becauſe ſuch a continuance thereof amounts 
roperly in the judgment of law to a new nuiſance. | 
have pre _ Allo, it is agreed, that it is no excuſe for him who lays logs, 2 Ron. 
have ſuch a the highway, that he laid them only here and there, ſo that n 
tne people might have a paſſage through them by windings and 5 4 yg 


turnings, 


| : is a nuiſance to ſuffer the highway to be incommoded by 8 H. 7. 5. a. 
reaton of the foulneſs, &9'c. of the adjoining ditches, or by boughs Niteben, 3. 


of trees hanging over it, (fc. ; and it is ſaid, that the owner of DT 


land nex 2. i ; Hawk. P. C. 
e ay adjoining to the highway, ought of common right to c. 76. 5 5 


. NY 3 but that the owner of land, next adjoining to 

ng # 1s not bound by the common law ſo to do, without a 

1 preſcription: alſo it is ſaid, that the owner of trees hang- 

* _ an highway, to the annoyance of travellers, 1s bound by 

* mmon law to lop thera 3 and it is clear that any other per- 

1 may Jop them, ſo far as to avoid the nuiſance. = 

Sy 01th is no nuiſance for an inhabitant of a town to unlade bil- Roll. 

„Sc. in the ſtreet before his houſe, by reaſon of the neceſ- 37. 
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498 Highways. 
ſity of the caſe, unleſs he ſuffer them to continue there an uhrez 
ſonable-time. | | | 
2 Roll. Abr. Any one may juſtify pulling down, or otherwiſe deſtroying, 3 
3 , ms common nuiſance, as a new gate or houſe erected in a highway; 
_ hl and it hath been of late holden, that there is no need, in plead- 
2 Salk. 458. ing ſuch juſtification, to ſhew that as little damage was done ag 


— — 
— ä ̃ etl. 


mon Law: and herein, where a Perſon ſhall be 
liable by reaſon of Incloſure, Tenure, or Pre- 
ſcription. | 


; pl. 3- might be, 5 5 
5 | 2 Roll. Alſo, beſides that all nuiſances are puniſhable by indictment 
WW 4.15 with fine and impriſonment, it is ſaid, that one convicted of a 
[ | e. 7 5.8 14. nuiſance to the highway, may be commanded by the judgment to 
1 7 1 Str. remove it at his own coſts, &c, . 
| | (F) Who are obliged to repair a Way by the Com- 


— 


Roll. Abr. OF common right, the general charge of repairing highways 
| as lies on the (a) occupiers of lands in the pariſh wherein they 
March, 26. . P * . 1 
Vent. go. lie; but it is ſaid, that the tenants of the lands adjoining ar: 
183. bound to ſcour their ditches. N 

8 N. 7 Gs ö ; | 
(a) Bur if there be no occupier, by the owner's letting the lands lie freſh, he muſt repair them himſelf, 
2 Rol. Rep. 412. Palm. 389. i | | 


— A = — 
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Mod. 112. Alſo, if a pariſh is part in one county and part in another, and 
. the highways in one county are out of repair, the whole pariſh 
fc 5 7-21; ſhall contribute to the repair (5); but there may be an agreement 
cafe of roads, between the inhabitants, that the one ſhall repair one part, and 
| 2 . the other the other; and ſuch agreement is good between them- 
bot contri. ſelves, and for breach the one may have an action upon the caſe | 
bute, tho" againſt the other: but in an indictment they ſhall take no ad- 
it i3 other- vantage of theſe agreements, for as to the king they are equally 
wiſe in the Ih bl 
caſe of 1aDiCs 
bridges, becauſe one part of a bridge cannot ftand without the other. And an indictment will lie again? 
the e of that part of the pariſh which lies in the county in which the ruinous road may happen to be. 
4 Burr. 1507. ] : | 
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Vent. 256. Therefore, if the indictment is general againſt all the pariſh, all 
ph 0 . the pariſh ſhall be charged; but if it be intended to charge one 
. part or precinct of the pariſh to repair all the ways within the 
rherities in pariſh, it muſt be alleged in pleading, that by ſpecial preſcrip- 


denn ra- tion, or ratione Tenure, ſuch a part of the pariſh de tempts dnt 
ragraph. : 1 P ; 
[And. 216. Oc. have been charged with the reparation of the ways. 


5 Burr. 2700, 2 Term Rep. 111. 513. ] 
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Rex v. Uf part of a pariſh. be exempted by the proviſions of an aft of 
i pry? parhament from the charge of repair, the charge muſt neceſſari 
2 Term Rep. fall upon the reſt of the pariſh.] 5 

106. 1 La. Raym. 725» 10 


But though the pariſh be obliged of common right to repair Roll. Abr. 


ez. 
che highways in it, yet it is certain that particular perſons may be 39% 
= h hi h b {; f . { 0 Cro. Car. 
„ a bound to repair the highway, by reaſon of incloſure or preſcrip- 366. 
ay; Mon ; as where the owner of lands not incloſed, next adjoining Sid. 464« 
ads to the highway, incloſes his lands on both ſides of it; in which 
a caſe he is bound to make a perfect good way, and ſhall not be 
| excuſed by making It as good as it was before the incloſure, if it 
nent were then any way defective; becauſe by the incloſure he takes 


of a | from the people the liberty of going over the lands adjoining to 


nt to the common track. | 
Alſo it is ſaid, that if one incloſe land on one fide, which hath Sid. 4645 
anciently been incloſed on the other fide, he ought to repair all 
the way; but that if there be not ſuch an ancient incloſure on 
ha, 1 the other ſide, he ought to repair but half the way. 
cpa Therefore, if there be an old hedge, time out of mind, be- sid. 464. 
l be longing to A. on the one fide of the way, and B. having land ly- 2 Keb. 665. 
Pre- ing on the other ſide, make a new hedge, there B. ſhall be charged „ 
with the whole repair. - | 
But if A. make a hedge on the one fide of the way, and B. on sid. 464. 
hways the other, they ſhall be chargeable by moieties. BE 2 Keb. 66 f. 
n they But it ſeems clear, that wherever a perſon makes himſelf liable 2 Sand. 160. 
ng 44 to repair a highway by reaſon of incloſure, he by throwing it i Burr. 465, 
open again frees himſelf of the burden of any further reparation. 
| [Where a new road has been made on a writ of ad quod dam- 3 Ack. 778. 
himſelf, num, in the ſame pariſh with the old road, the pariſhioners ought N 
to keep it in repair; becauſe being diſcharged from the repair of 
er, ond the old road, no new burthen is laid upon them ; their labour is 
e pariſh only transferred from one place to another. But it the new road 
ement es in another pariſh, the perſon who ſued out the writ, and his 
art, and hers, ought to keep it in repair; becauſe the inhabitants of the 
n them- "ther part gaining no benefit from the other. road being taken 
che caſe | away, it would be impoſing a new charge upon them, for which 
no ad- they received no compenſation. Per Lord Hardwicke.} 
equally a Particular perſons may be bound to repair a highway by pre- 27 afl. 8. 
teription 3 and it is ſaid, that a corporation aggregate may be art 4999 
11 neapel charged by a general preſcription, that it ought and hath uſed to do of 


dappen tobe n, without ſhewing any conſideration in reſpect whereof it had uſed 49. 78. 
to do it, becauſe fuch-a corporation never dies; neither is it any a 
"—_ plez, that the corporation have done it out of charity; but it is ſaid, Ha P. C. 
parl * bat luch a general preſcription is not ſufficient to charge a private 202, 203. 
0 1 perfou 3 becauſe no man is bound to do a thing which his anceſ- (4-200 = 
Wi ls have done, unleſs it be for ſome ſpecial reaſon; as having s 


preſcrip- lands efron . p ts g ſuch, tho? 

empts dont nds deſcended to him holden by ſuch ſervice, Oc. but it ſeems, will only, 

empHs ut an indictment charging a tenant of lands in (a) fee with hay- 22 ; 

8. ing uled of right to repair fuch a way ratione tenure terre ſuæ, hot 
| "ut adding that his anceſtors, or thoſe whoſe eſtate he hath, ſtanding 

f an aft W deve ſo done, is ſufficient, for it is implied. o_ 

| neceſſatiſ be ruinoas, Sc. and the words rat lone tenuræ, Sc. if added, are ſurplus. Salk. 257. 105 3. 


12 EE Re . ; 
And it ſeems certain in all thoſe. caſes, whether a private per- Mol. 11a. 


n be boun ; hx 5 ' 7 rinti 3 3 Ked.\,07, 
d to repair a highway by incloſure or preſcription, . oy 


2 that Stra. 1 79. 


But 
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that the pariſh cannot take advantage of it on the general ifue, 
but muſt plead it ſpecially ; and that therefore, if to an indiQ. 


3 Keb. 255. 
476. 
IVentr. 273. 
2 Init, 704. 
x Hawk. 
. . e. 76. 
I 15. [By 


Kat. 30 Geo. 
from ſtatute-work during the time of ſuch ſervice. ] 


Dalt. C. 26, | 


1 Hawk. 
P. C. c. 76. 


& 13, 


1 Salk. 347. 
2 Ld.Raym. 
858. 


Rex v. In- 
habitants of 
enham, 


Cowp. 78. 


Rex Ve 
Balme, 


Cowp. 648. 


Rex v. In- 
habitants of 
Chadderton, 
| 5 Term Rep. 
272. 


law for not repairing the highways, that they have done their ful 


Þighways, 1 


ment againſt the pariſh for not repairing a highway, they plead 
not guilty, this ſhall be intended only that the ways are in repair, 
but does not go to the right of reparation, : | 


(G) Of the Proviſion for repairing the Highways 
and Turnpike Roads by Act of Parliament. 


[PHE general ſtatutes for this purpoſe, which were formerly 
very [numerous, have lately been repealed, and reduced in- 
to two acts, viz. 13 Geo. 3. cap. 78. & c. 84. the former of which 
relates to highways, and the latter to turnpike roads. Theſe acts 
branch out into ſuch a variety of clauſes, that to detail their pro- 
viſions would far exceed the limits of a work of this kind: We 
ſhall therefore content ourſelves merely with ſtating ſuch de- 
ciſions as appear to bear upon them; among which will be found 
a few upon the abrogated ſtatutes, the language of thoſe ſta- 
tutes being followed, with very little variation, in theſe modern 
ones.) | 
Clergymen are within the purview of the ſtatutes in reſpect of 
their ſpiritual poſſeſſions, as much as any other perſons in reſpedt 
of other poſſeſſions; for the words are general, and there is no 
kind of intimation that any particular perſons ſhall be exempted 
more than others. | 


2. c. 25. § 23. perſons ſerving for themſelves as privates in the militia, are exempted 


That it is no excuſe for pariſhioners being indicted at common 


work required by ſtatute; for the ſtatutes being made in the at- 
firmative, do not abrogate any proviſion of this kind by the com- 


mon law. | | | boy 
The juſtices in appointing the fix days work upon the roads, 1 
muſt fix the particular days, and not generally appoint fix days ot 
between ſuch and ſuch a day. | | 6 
Though the 13 Geo. 3. c. 78. f 24. declares, that no indictment | 
ſhall be removed by certiorari before traverſe and judgment, yet 
this clauſe does not take away the writ at the inſtance of the p’. p: 
ſecutor, for the crown does not traverſe, and it was calculated nc 
merely to prevent delay on the part of defendants. 2 of 
The power given by 5 16, of 13 Ges. 3. cap. 78. to two juſtices 
to order any highway to be widened, extends to roads repairable an 
ratione tenure; and upon diſobedience to ſuch order, the party mi} lea 
either be proceeded againſt ſummarily under the ſtatute, or b) " 


indictment as an offence at common law. . | 

If the defendants be acquitted on an indictment removed by 
certiorari for want of proſecution, the court of King's Bench hare 
no power to award them coſts upon the ground of its being 3 


| 4 ä 


Highways, | | 501 
yexatious proſecution under the 13 Geo. 3. c. 78. $65. but the a- 
plication muſt be made to the judge at ui Prius. 1 

1 Though a certiorari to remove a preſentment be proſecuted by Rex v. In- 
another than the juſtice who made the preſentment, yet if it be 3 of 
done with his conſent, that circumſtance will be no objection x Tein Ries 
to it. | g x 260. : 
If a pariſh, conſiſting of two diſtricts, which are bound to re- Rex v. 
pair ſeparately, be convicted for not repairing the road in one of 3 
the diſtricts, the other diſtrict having no notice of the indictgment, 
it will be conſidered as ſubſtantially the conviction of the one 

diſtrict, and if the fine be levied on an inhabitant of the other, a 

mandamus will be granted for a rate to be levied on the diſtrict 

bound to the repair. But the mandamus muſt be ſpecial, ſuggeſt- 

ing, that the part of the highway which was the ſubject of the 
indictment, lay wholly in the one townſhip, and that the two 

townſhips were ſeparately bound to repair their reſpective parts of 

the highway, in order to give ſuch townſhip an opportunity to 

traverſe, by the return, either of thoſe facts. | 


(H) How the Parties obliged to repair are to be 
proceeded againſt, and what Defence they may 


make, | 
J* ſeems clear, that no one ought to be puniſhed for any offence Keilw. 34- 

againſt the highways, without being firſt called upon to anſwer Bat 137 
for himſelf, except in the caſe of a preſentment in a court-leet, 3 H. J. 4. a 
and, as (a) ſome ſay, in the caſe of a preſentment by a juſtice of Dyer, 13. b. 
peace on his view; and even in the caſe of a preſentment in a 4; br %4+ 
court-leet, if it touch a man's freehold, as by charging him with 329. 991. 
being bound to repairs in reſpect of the tenure of his land, it may 2 Keb. 715. 
ſo far be traverſed in the King's Bench, being removed thither by 72% g 

5 : : ym. 182. 
' certiorart : and it may be traverſed where the defendant in treſpaſs (a) 80 held 
juſtifies under it, | by Holy j 

; " 


it, Rex v. Juſtices of Wilts, 3 Burr. 1530. 1 Bl. Rep. 467. 


Upon a certificate and affidavit that the highway is in good re- Hawk, P. C. 
pair, exceptions to the form of the indictment may be taken, but 219 


not eaſily without ſuch certificate and affidavit ; and the exceptions 
of this kind are: 2 


I, That the indictment doth not on ny ſhew a locus a quo, 2 Roll. Abr. 


and a locus ad quem, but there is no need to ew that a highway 51. pl 28. 
sto a market-town, 420» 2 Keb. 

75.728. Brownl, 6. [Neither of theſe particulars ſeems to be now requiſite, 1 Str. 44. Andr. 137. 

1 Term Rep. 570. 1 Hl Bl. 355.1] 1 95 ” 


2. That it is repugnant to itſelf, in ſhewing where the nuiſance 2 Roll. Abr. 


was done here 1 | | | Sr. 3 Keb. 
— x 5 0. * 3 ſets forth, that a man ſtopped a way at D., 6 4 


Rex v 

Inhabitants of Gamlin ED 3 : ace v. 

or Gamlingay, 3 Term Rep. 513. and that it will not be aided by a ſubſequent allegation 

W part of the ſame ighway ſituate in D., is out of repair. The words from and © to” 
exclulive, Hammond v. Brewer, 1 * 22.1 - FS 

| 2 


Ws 


other juſtices cont.) becauſe ſuch a preſentment cannot be a greater eſtoppel than the finding of a grand 
Jury, who are upon oath, Carth. 212, 213. [And it is now ſettled that a general traverſe will lie to 


- 


JJ 


Cro. Jac. 3. That it doth not certainly ſhew to what part of the highway 
A 5 575 the nuiſance extended; as where it only ſays, that a certain part 
[But See of the king's highway at K. was ſtopped, without ſhewing how 
contr. Rex much; or where it ſays, the place nuilanced contained fo many 
= oY feet in length, and ſo many in breadth, by eſtimation, | 
Rex v. Brookes, Id. 167. Rex v. Inhabitants of Eaſt Lidford, Id. 391] | 


Rell, 2594. That it doth not ſhew, with ſuſſicient certainty, that the place 


pls. am nuiſanced was a way common to all the king's people; as where it 
1774. m. only calls it a horſeway, or having called it a common footway to 


: we 255 the church of D. adds, for all the inhabitants of D. 
ro. El. 63. 


Vent. 208. Poph. 206. 2 Keb. 728. [But if it be alleged that the nuiſance is to all the king's 
ſubjects, it is neceſſarily implied that the way wherein it is, is a common way to all the king's ſubje@ts, 
x Ventr. 208. Say. 168. Fa | | 


Noy, 93: 5. That an indictment for not repairing a highway, which the 
3 Keb. 855. ö 2 * , : ys 
7a) But this defendant ought to repair ratione tenuræ, doth (a) omit the word 
exception ug. 5 

hath been of late over- ruled. Hawk. P. C. c. 76. § 90. 1 Str. 178. 


3 Keb. 58. 6. That an indictment againſt F. S., biſhop of A., for vot 
repairing a highway, c. doth not thew in what capacity he ought 
to do it, | 

And. 234. 7. That the nuiſance is not expreſſed in proper terms; as where 

the indictment is, that the defendant diverted the highway, which 
cannot be, becauſe a highway cannot be diverted, muſt always 
continue in the ſame place where it was, howſoever it be obſtruct- 
ed, and a new way made in another place. | 


3 


2 Roll. Abr. 8. That an indictment againſt ſeveral perſons for not repairing, | 
79: 31 is laid jointly and ſeverally; but it is no exception, that a preſent- 


Vent. 4. ment of ſuch a highway's being out of repair by the default of the 


inhabitants, &'c. doth not name any perſons in certain; or that 3 
preſentment againſt a man for itopping a highway in his own land, 
which is well proved by the evidence of ploughing it, doth not lay 
the offence vi & armis. | 
Rex v. In- g. [That a preſentment againft pariſhioners for not repairing a 
ny of road doth not allege it to lie in the pariſh, for they are otherwiſe 
Cowp. 111. not bound to repair it, | 
Rex v. in- The court of King's Bench will not grant an information to 
ons ee of compel a pariſh to repair a highway, which is not much uſed, anc 
Say, 8 when it appears that another highway, equally convenient to the 
92. publick, is in good repair. They indeed never give leave to lic 
an information for not repairing a highway, unleſs it appear that 
the grand jury have been guilty of groſs miſbehaviour in not find- 
ing the bill; and they refuſe it for this reaſon, that the fine fer on 
conviction upon an information cannot be expended in the repar 
of the highway; whereas on an indiftment it is always 9 
- expended. }] . | : 
Sid. 140. That the defendants cannot plead quad non debent reparare, with 


Carth. 203. 2 * 
S.P. agteed. Out ſhewing who ought. 


Salk. 358. And note; the defendant ſhall not be diſcharged by ſubmitting 
6 Mod. 263. to a fine, but a difiringas ſhall go ad infinitum, till he repair the vai. 
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Þue and Cry, 


TUE and cry is the purſuit of an offender from town to town 


3 Inſt, 116, 
till he be taken, which all who are preſent when a felony is 377: 


2 Inſt. 172, 
Dalt. Juſ- 


committed, or a dangerous wound given, are by the (a) common 
t | 8 offenders tice, c. 28. 


law, as well as by ſtatute, bound to (5) raiſe againſt | 
who eſcape, on pain of fine and impriſonment. - | 8 


Cro. Eliz. 654. Crompt. 178. [Lord Coke faith, that hue and cry, (called in ancient records but? 

et clamor) mean the fame thing; for that buer in French is to hoot or ſhout, in En liſh to cry. 2 Inſt. 173. 
3 Inſt. 116. But ſince it appeareth by the old books (of which alſo Lord Coke maketh obſervation, 
2 Inſt, 173+) that hue and cry was anciently both by horn and by voice, it may ſeem that theſe two 
words are not ſynonimous, but that this buteſium or booting is by the horn, and crying by the vcice; with 
which alſo accordeth the French word buchet, which Genifeth a huntſman's horn: ſo that hue and cry 
in this ſenſe will properly ſignify a purſuit by horn and by voice. Which kind of purſuit of robbers by 
blowing a horn, and by making an outcry, is faid to be practiſed alſo in Scotland. And this blowing of 
a horn, by way of notice or intelligence, in other caſes as well as in the purſuit of felons, ſeemeth to have 


deen in_uſe of very ancient time; for amongſt the laws of Wihtred king of Kent, in the year 696, is 


this one; © if a ſtranger go out of the road, and neither ſhout, nor blow a horn, he ſhall be taken for a 
thief.” Burn's Juſt. tit.“ Hue and Cry. ] (a) That it is the old common law proceſs after felons and 
ſuch as have dangerouſly wounded any perſon. 2 Hal. Hiſt. P. C. 98.—— And therefore Bracton ſays, 
quod omnes tam milites quam alii, qui ſunt quindecim annorum & amplius, jurare debent guod utlagatos, mur- 
dritores, robbatores & burglatores non receptabunt, nec iis conſentient, nec eorum receptatoribus, & fi quos tales 
noverint eos attachiari facient, & bec wicecomiti & ballivis ſuis monſirabunt, & fi butefium wel clamorem ds 


talibus audiver int, tatim audito clamore ſequentur cum familia & bominibus de terra ſud, Bract. lib. 3. c. 3, 
(b) May be by —_ or by the voice. 2 Inſt. 172. fed | &. lib. 3. c. . 


As the raiſing of hue' and cry is injoined by the common law, 
which may be called a raiſing of it at the ſuit of the king, as well 
as by ſeveral acts of parliament, which may be called a raiſing of 
it at the ſuit of a private perſon, inaſmuch as thoſe ſtatutes make 
the hundred anſwerable to the party robbed, if they neglect to 


purſue the hue and cry, and apprehend the robbers; therefore we 
{hall conſider, 


A) Hue and Cry at the Common Law, or Suit of 
the King: And herein, | 


1. By whom Hue and Cry is to be levied, 

2. In what Manner it is to be levied. 

3. In what Manner to be purſued. 

4. What the Perſons may juſtify doing who purſue it. 

3. How the Omithon or Neglect of doing it is puniſhed, | 


(B) Of raiſing Hue and Cry purſuant to the ſeveral 
Statutes, which declare in what Manner the 
Hundred ſhall be chargeable: And herein, 


Fog 


2 Inſt. 172. 
3 Inſt. 116. 
Hal. Hiſt. 

P. C. 464. 


2 Hal. Hiſt. 
> To C. 99. 


2 Hal. Hiſt, 
P. . 995 
100 


Þue and Cry. 


1. What Kind of Robbery it muſt be ſo as to make the Hun. 
dred liable, and how far it is neceſſary that it be done on 
the Highway. * 

2. On what Day, or Time of the Day, it muſt be committed, 

3. What Hundred ſhall be ſaid to be liable. 

4. What Perſon is to bring the Action, and make Oath of 
the Robbery. 

5. Of the Notice to be given of the Robbery. . 

6. Where the Party muſt give Bond for Payment of Coſts, 

in caſe he does not prevail. 

7. Of the Oath to be taken of the Robbery, and before whom 
the ſame muſt be. | ; 
8. At what Time the Action is to be brought. | 
9. What Evidence will maintain it ; and therein of the Wit. 

neſſes for and againſt it. . | 

10. What ſhall excuſe the Hundred; and therein of appre- 
hending the Robbers. Ee Ts 

11. How the Money is to be levied, and each Hundredor to 

contribute to the Charges. | 


, 
4 
* — ' * I : VL CS ALES * 4 - 


(A) Hue and Cry at Common Law, or Suit of the 
_ King: And herein, | 


1, By whom Hue and Cry 1s to be levied. 


I. ſeems to be clearly agreed, that a private perſon who hath 

been robbed, or who knows that a felony hath been committed, 
is not only authoriſed to levy hue and cry, but is alſo bound to do 
it under pain of fine and impriſonment. i, 

From hence it follows, that although it is a good courſe, as my 
Lord Hale ſays, to have a precept or warrant from a juſtice af 
peace for raiſing hue and cry, yet it is neither of abſolute neceſſity, 
nor ſometimes convenient, for the felons may eſcape before the 
Juſtice can be found; alſo hue and cry was part of the law before 
the ſtatute of 1 E. 3. cap. 16. which firſt inſtituted juſtices of the 

— > | 
And although alſo, ſays he, it is eſpecially incumbent upon con- 
ſtables to purſue hue and cry, when called upon, and they are 
ſeverely puniſhable if they neglect it; and it prevents many incon- 
yeniencies if they be there, for it gives a greater authority to the 
purſuit, and enables the purſuants, in their aſſiſtance, to plead the 
general iſſue upon the ſtatutes of 7 Fac. 1. cap. 5.8 21 Jac. I. cap. 12 
without being driven to ſpecial pleading ; and therefore to prevent 
inconveniences that may happen by unxulineſs, it is moſt * 


Hue and Cry. 


other felony committed, hue and cry may be raiſed by the (a) 


that the conſtable be called to this action; yet upon a robbery, or 


2 0 


593 


(a) Andis 


on country, in the abſence of the conſtable; and in this there is no 3 
[IS 5 4 cry de 
inconveniency, (6) for if hue and cry be raiſed without cauſe, they pi, 2 Hal. 
ted, that raiſe it are puniſhable by fine and impriſonment. ' Hiſt, P. C. 
| . 100.— 
Of the manner of raiſing it according to the law of the foreſt, wide 4 Init. 294. (5) 29 E. 3. 39. 
h of Fitz, Treſpaſs 252+. Cromp. 179. 21H. 7. 28. a.— As diſturbers of the king's peace. 2 Inſt. 172. 


2. In what Manner it is to be levied. 


The regular method of levying hue and cry, is for the party to 
go to the conſtable of the next town and declare the fact, and (c) 
deſcribe the offender, and the way he is gone; whereupon the con- 
{table ought immediately, whether it be night or day, to raiſe his 


to the conſtables of all the neighbouring towns, who ought in like 
manner to ſearch for the offender, and alſo to give notice to their 
neighbouring conſtables, and they to the next, till the offender be 
found. | | "I 


and ſuch other circumſtances, as he knows, which may conduce to his diſcovery, 
P. C. 100. 


3. In what Manner to be purſued. 


The conſtable is not only to make ſearch in his own vill, but is 


own town, and make ſearch for the offender; and upon not 0 
finding him, to ſend the like notice, with the utmoſt expedition, 


3 Inſt. 116. 
Dalt. Juſe 
tice, c. 28. 
Cromp. 178. 
2 Hawk. 

P. . C. 12. 


6. 
(e) Ought, 
if he knows 
it, to tell his 
name, de- 
ſcribe his 
perion, ha- 
bir, horſe, 2 
2 Hal. Hiſt. 


2 Hal. Hit. 


alſo to raiſe all the neighbouring vills, who are all to purſue the P. C. 10. 


hue and cry with horfemen as well as footmen until the offender 
be taken. | 


4. What the Perſons may juſtify doing who purſue it. 


For the underſtanding hereof we ſhall here inſert what my Lord 
Chief Juſtice Hale apprehends to be the law in this matter. 

I, That in caſe of hue and cry once raiſed and levied upon 
ſuppoſal of a felony committed, though in truth there was no 
felony committed; yet thoſe, who purſue hue and cry, may arreſt 
and proceed as if a felony had been really committed. 

And therefore the juſtification of an impriſonment 


by a perſon 


H. 7. 5. a. 

vefore the upon ſuſpicion, and by a perſon, eſpecially a conſtable, upon hue . 1H. 8 
aw before and cry levied, do extremely differ ; for in the former there muſt pee” 2 T 284 
ices of the be a felony ayerred to be done, and it is iſſuable; but in the latter, 29 E. 3. 29. 

| vz. upon hue and cry, it need not be averred, but the hue and 2 _— 173. 
upon con- cry levied upon information of a felony is ſufficient, though per- hs; 3 
d they ate chance the information was falſe; and therefore an averment of a | 
any incon- telony committed, in caſe of a juſtification of an impriſonment 
rity to the upon hue and ery, is not neceſſary; the reaſons. whereof are, 
o plead the 1. Becauſe the conſtable cannot examine the truth or falſhood of 
c. 1. cap. 12 the ſuggeſtion of him who firſt levied it, for he cannot adminiſter , 

to prevent him an oath ; and if he ſhould forbear his purſuit of the hue and 
{& adviſable fy till it be examined by a juſtice of peace, the felon might 


eſcape, 
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eſcape, and the purſuit would be loſt and fruitleſs. 2. By ſeveril 
acts of parliament he is compellable to purſue hue and cry, and is 
puniſhable, as thoſe of the vill, if they do it not. 3. Becauſe he 
that raiſed a hue and cry where no felony is committed, viz, the 
perſon that giveth the falſe information, is ſeverely puniſhable by 
fine and impriſonment, if the information be falſe ; and therefore 
if he raiſe a hue and cry upon a perſon that. is innocent, yet they 
that purſue the hue and cry may juſtify the impriſonment of that 
innocent perſon, and the raifer is puniſhable z; and by the ſame 
reaſon, if he give notice of a felony committed when there was in 
truth none, 9 

2 Hal, Hit. 2. If hue and cry be raifed againſt a perſon certain for felony, 


P. C. 102. though poſlibly he is innocent, yet the conſtables, and thoſe that 
follow the hue and cry, may arreſt and impriſon him in the com- 
mon gaol, or carry him to a juſtice- of the peace. 
7 E. 3. 16. b. 3. If the perſon purſued by hue and cry be in a houſe, and the | 
> nag doors be ſhut, and refuſed to be opened upon demand of the con- 4 
'* * ſtable, and notice given of his buſineſs, he may break open the f. 
doors; and this he may do in any caſe where he may arreſt, t. 
though it be only a ſuſpicion of felony, for it is for the king and c 
(a) 5Co commonwealth, and (a) therefore a virtual non emittas is in the cafe; 01 
22. Se- p and the ſame law is upon a dangerous wound given, and a hueand at 
Main $ Cale, . 
cry levied upon the offender. | ol 
Hal. Hiſt. And it ſeems in this caſe, that if he cannot be otherwiſe taken, 
T. C. 102. he may be killed, and the neceſſity excuſeth the conſtable, a 
Dalt. c. 28. 4. Upon hue and cry levied againſt any perſon, or where any cr 
- bot 3 b. hue and cry comes to a conſtable, whether the perſon be certain ot Ju 
— 6,4] uncertain, the conſtable may ſearch in ſuſpected places within his pe 
„ eee vil for the apprehending of the felons. | | 8 
C. 103. L 3 dle. 
2 Hal, Hit, But though he may ſearch ſuſpected places or houſes, yet his | 
F. C. 103. entry muſt be per offia aperta, for he cannot break open doors 
barely to ſearch, unleſs the perſon againſt whom the hue andery 
is levied be there, and then it is true he may; therefore in caſe of l 
ſuch a ſearch, the breaking open the door is at his penl, vs. alle 
Juſtifiable if he be there; but it muft be always remembered, that cry 
in cafe of breaking open a door, there muſt firſt be a notice given oth 
to them within of his buſineſs, and a demand of entrance, and niſh 
refuſal before the doors can be broken, ſuc] 
2 Hal. Hit. g. If the hue and cry be not againſt a perſon certain, but by | 
P. C. 103. defeription of his ſtature, perſon, clothes, horſe, &'c., the hue þ 
and cry doth juſtify the conſtable, or other perſon, following Bp. 8 
it, in apprehending the perſon ſo deſcribed, whether innocen f, 
or guilty, for that is his warrant ; it is a kind of proceſs that the . 5 
law allows, (not uſual in other caſes) wiz, to arreſt a perſon *. pr 
deſeription. EE „ « th 
z Hal. Hit. 6. But if the hue and cry be upon a robbery, burglary, 72 50 
P. C. 103. flaughter, or other felony committed, but the perſon that did the - 5 8 
is neither known nor deſcribable by perſon, clothes, or the l 8 ot! 
yet ſuch a hue and cry is good, as hath been ſaid, and muſt ca 


purſued, though no perſon certain be named or deſcribed. * 
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Þue and Cry, 507 


And therefore in this caſe, all that can be done is, for thoſe wh 2 k. 4. 8.b. 


purſue the hue and cry, to take ſuch perſons as they have probable 2 Hal. Hitt. 


cauſe to ſuſpect; as for inſtance, ſuch perſons as are vagrants, p. C. 103. 


chat cannot give an account where they live, whence they are, or 
ſuch ſuſpicious perſons as come late into their inn or lodging, and 
dive no reaſonable account where they have been, and the like. 
And here the juſtification of the impriſonment is mixed, partly 2 Hat. Ric, 
upon the hue and cry, and partly upon their own ſuſpicion 3 and F. C. 104. 


| therefore, 1. In reſpeCt that it is upon hue and cry, there needs 


no averment that the felony was done; yet it mult be averred 


| that an information was. given that the felony was done; if the 


arreſt be by that conſtable that firſt received the information, and 
o raiſed the hue and cry; or if the arreſt were made by that con- 
ſtable, or thoſe vills to whom the hue and cry came at the ſecond 
hand, it muſt be averred that ſuch a hue and cry came to them, 
purporting ſuch a felony to be done; but, 2. Alſo in as much as 
the hue and cry neither names nor deſcribes the perſon of the 
felon, but only the felony committed; and therefore the arreſt of 
this or that particular perſon, and ſo applied, is left to the ſuſpi- 
cion and diſcretion of the conſtable, or the people of the ſecond 
or third vill; he, that arreſts any perſon upon ſuch general hue 
and cry, muſt aver that he ſuſpected, and ſhew a reaſonable cauſe 
of ſuſpicion, | | 
But now by the ſtatute of 7 Fac. 1. cap. 5. the conſtable, or 2 Hal. Hin. 
any that come in to his aſſiſtance, even in this caſe of hue and *: C. 104. 
cry, may plead the general iſſue, and give the whole matter of the 
juttification in evidence; for the purſuit of hue and cry, though - 
perſormed by others as well as the conſtable, is principally the 
act of the conſtable of the vill, and the others are but his depu- 
{ics or aſſiſtants within the precincts of his conſtable-wick. 


5. How the Omiſſion or Neglect of not doing it is puniſhed. 


There can be no doubt but that both by the common law, as 2 Hal. Hi. 
alſo by the ſeveral ſtatutes which injoin the levying of hue and F. C. 4. 
cry, they who neglect to 1 (whether officers of juſti b 

5 they who neglect to levy one, (whether officers of juſtice, or i, one of che 
others) or who neglect to purſue it when rightly levied, are pu- offences 
mſhable by (a) indictment, and may be fined and impriſoned for ich may 

| | 9 5 be inquired 
luch neglect. ; of and 
puniſhed in the ſheriff's torn or leet, Dalt. Sheriff, 394. 2 Hawk, P. C. c. 10. 


: And now by the 8 Geo. 2. cap. 16. it is enacted, © That every 
. conſtable of the hundred, and every conſtable, borſholder, head- 
a borough, or tithingman of any town, pariſh, village, hamlet, 
A tithing, within the hundred, or the franchiſes within the 
q precinCt thereof, wherein the robbery ſhall happen, as ſoon as 
: the ſame ſhall come to his knowledge, either by notice from the 
Party or parties robbed, or from any other perſon or perſons, to 
s nom notice ſhall be given thereof, purtuant to this Or an 
1 other ſtatute, ſhall, with the utmoſt expedition, make and 
. Cauſe to be made, freſh ſuit and hue and cry after the felon or 
1 c felons 
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oB ue and Cry; 


« felons by whom ſuch robbery ſhall be committed; and if 
te conſtable, borſholder, headborough, or tithingman, ſhall gf. 
tc fend in the premiſes, by refuſing or neglecting to make, ot 
& cauſe to be made, ſuch freſh ſuit and hue and cry, every ſuch 
« offender ſhall, for every ſuch refuſal or neglect, forfeit 5 1, 


(B) Of raiſing Hue and Cry purſuant to the ſeverl 
Statutes which declare in what Manner the 


Hundred ſhall be chargeable for Robberies, 


*, Ot — — — — 1 


(a) That TH levying of hue and cry is, as has been already obſerved, 


though ſome 3 . a 
e injoined by ſeveral acts of parliament, and to this purpoſe it 


hue and cry is enacted by (a) We/tm. 1. cap. g. That all be ready and ap- 
was ground- (“ parelled at the ſummons of the ſheriff & cry de pazs, to purſue 
ed on this « and arreſt felons, as well within franchiſes as without; and if 


ſtatut t - | q 
s raed &« they do it not, and be thereof attaint. le roy prendra a tux gre 


N lays, C vement, they are to be indicted and fined for the neglect. f 
t it was | 
uſed long before, as appears even by this ſtatute, which, inſtead of introducing a new law, enforces oel. a 
once to that which was founded in the ancient laws of the realm. 2 Inft. 171. n 
| 1 f t 
By the ſtatute of 4 E. 1. de officio coronatoris, * Hue and en 
« ſhall be levied for all murders, burglari ; ain or in perl f 
all be levied for all murders, burglaries, men ſlain or in p |}, 
cc to be ſlain, as otherwhere is uſed in England,; and all ſhall fo 5 
6“ low the hue and ſteps as near as they can; and he that doth 
c not, and is convict thereof, ſhall be attached to be before the i 
| 6c juſtices in eyre.“ 1. 
(% My Lord By the ſtatute of Winton, or 13 E. 1. cap. 1. it is enaQed, a 
page s That from thenceforth every country ſhall be ſo well kept, tha * 
flstote ex. immediately upon robberies and felonies committed freſh {ut * 
preſsly gives © ſhall be made from town to town, and from country to con- all 
half « year, ce try.” And cap. 2. of the ſaid ſtatute, © If the country will no 0 
Forty days, © anſwer for the bodies of ſuch manner of offenders, the pain ſhal he 
_ asmention- &© be ſuch, that every country, that is to wit, the people dwelling n | 
pe in anedl- (e the country, ſhall be anſwerable for the robberies done, and all 4 
ion of the 1 0 
ſtatutes then the damages; ſo that the whole hundred where the robbery {ha ot 
lately pub- ce he done, with the franchiſes being within the precinct of d 5 
cog" way « ſame hundred, ſhall be anſwerable for the robberies done: Andi of f 
forty days ec the robbery be done within the diviſion of two hundreds, both it . Lia 
wm yo by ec hundreds and the franchiſes within them, ſhall be anſweradle: 
NE And after that the felony or robbery, is done, the country {hal 
2 o 3 ce h . 0 » h ear Cor 
e. tes have no longer ſpace than (5) half a year, within which half 1 
2 _ 569" eit ſhall behove them to agree for the robbery or offence, or ol ths 
J Lev. 320. © that they will anſwer for the bodies of the offenders." 
It is ſaid, that upon ſearch of the parliament roll it appears that the ſtatute of Winton gives only for ; 
days to the country, and that the ſtatute 28 E. 4. is but a confirmation thereof; and accordingly * - dec 
adjudged, where the plaintiff brought an action on the ſtatute of Winton, and declared that he wr t | 
bed, and none of the robbers taken within forty days, according to the ſaid ſtatute; and with ths i auf 
modern precedents agree, as Raſt. Ent. 406. Co. Ent. 351. Herne 215. The. Brev. 341» 2.540% 5 Wc, 


Tit 
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The (a) ſtatute of Winton (6) gives the action againſt the hun- [In a WII. 


fan dred ; but by ſubſequent ſtatutes, ſuch as 27 Elia. cap. 13. 8 Geo. 2. 5 
ll of- cat. 16. ſeveral alterations and additions have been made therein, J. RA. 
15 | which we ſhall conſider under the following heads. that © it 
cc hi 
0 » « opinion, that this ſtatute did not create damages, but only gave the party a different en from. 


« that which he had before, for the party robbed, before that ſtatute, might have laid an action 
« againſt the hundred for not keeping watch and ward.” But in the caſe of Jackſon v. Caleſworth, 
| 2 Term Rep. 72. the court of King's Bench inclined to think that no ſuch action ever had been 
brought, or would have lain againſt the hundred before the ſtatute, they not being a corporation. ] 
(4) That this is not a penal law, ſo that the ſtatutes of jeofails extend to actions brought thereupon, but 
| is a law made for the peace of the kingdom, and advancement of juſtice, Cro. Jac. 496. 12 Mod. 242. 
| (6) And therefore the belt way for the plaintiff to conclude his declaration is contra formam flatuti, be- 
| cauſe the ſtatute of Winton only gives the action, Cro. Jac. 187. 118. Velv. 116. Noy 125. Show. 94. 
Andr. 115. 117. Combe 160, 161, | 


everal 
r the 


N | 1. What Kind of Robbery it muſt be ſo as to make the Hun- 

= : dred liable, and how far it is neceſſary that it be committed on 

lr the Highway. | 

o purſue 5 ü 

and if It ſeems to be admitted, that no kind of robbery will make the 7 Co. 6, . 
| EUX gte. 


hundred liable, but that which is done openly, and with force 2 Sik. 614. 
and violence; and that therefore the (e) private ſtealing or taking of [24 

thing f h 5s : (e) Where a 
any thing from the party, does not come within the ſtatutes which carrier's ſou 
make the hundred liable, for the hundred is not liable beeauſe and ſervant 
they did not prevent the robbery, but becauſe they did not ap- en e 


eq? 
forces obe · 


1 b him. 
e and ©) prebend the robbers, which. in private felonies, of which they Sy. 427. 
7 2 1 _ no notice, it would be difficult, if not impoſſible for them 
to do. | 
that doth 


Alfo, it hath been adjudged and is admitted in all the books 7 Co. 6, 3. 
which ſpeak of this matter, that a robbery in a houſe, whether Sendill's 
it be by day or by night, does not make the hundred liable: The colts 2000 


before the 


85 el OP". 1 620. 3 Leon. 
N. reaſons whereof are, that every man's houſe is in law eſteemed 262. "Coo. 
| freſh {ui his caſtle, which he himſelf is obliged to defend, and into which Jac, 496. 
b. de no man can enter, to ſee what is doing there, without his leave; YO 3 
* 2 alſo, being done in a houſe, the inhabitants of the hundred can- 146. 2 Inſt. 
A qual not be preſumed to have notice of it, ſo as to be able to appre- 559, 2 Salk. 
r . ben the offenders. e 
© 1 1 ; » ® . . * 
"0 40 e if a perſon be aſſaulted in the highway, and carried into a Sid. 263. 
1 ſhall ry e, and there robbed, it ſeems the hundred ſhall be liable; for Mabe 
x 0 „ erwiſe the proviſion made by the ſtatute would be eluded“. l. 
einct of t 7 Mod. 1 * Th zn S7 , „ 
And! of fack 2 . e Caſe in Sid, does not warrant the text, neither does Salk. yet there is ſome mention 
lone: , Un Li K in 7 Mod. 160. ſuppoſing it to be an empty waſte houſe, but no opinion as to this point. 
eds, both the Kaym. 828. it is ſaid by Holt C. J. that the hundred in ſuch caſe ſhall not be able. 
anſwerable: Allo. 8 | 
ountry fl "I o, it does not ſeem neceſſary that the robbery ſhould be ,7 Mod. 239. 
ich half Jer mitted in the highway, nor alleged to have been ſo by the n 


hintiff in hi a private way 
b his declaration — may be in 


a coppice 3 and in both caſes the hundred ſhall be chargeable. 2 Salk. 614- ple 4+ 


Fence, or ell 
3A 
IS. 


ne Him fore, where upon the ſtatute of hue and cry the plaintiff Carth. 71. 

| that he w frat > quod guædam perſone ignote, &c. apud quendam locum ex 3 2 

_ pony” Te "7 parte cufuſdam Januæ vocat. Fair-mile Gate, infra paro- 8288 * 

Se am Sc. vi & armis aſſaulted him, and robbed him of ſo much S. S. ad- 
Tit b ; | money, n 


* nn r you! POET WP * 
e W 


5 to Hue and Cry, 
Young and money, and there was a verdict for the plaintiff; it was mbyed ls 
rhe Inha- in arreſt, that apud quendans locum might be meant of à rob. —_ 
ae ery bery committed in a houſe, garden, or wood, for which the n 
red of Tulf- hundred is not liable, being only obliged to guard the highways: 1 
wary But it was holden, that the declaration was good, eſpecially after = 
verdict, becauſe it muſt be intended that this was given in evi: A 
dence, otherwiſe the plaintiff would have been nonſuited : Alf val 
the court held, that without the help of a verdict, this declarz- wn. 
tion had been gopd, and that it was not neceffary for the the 
plaintiff to allege, that the robbery was committed on the high- 
was more than that it was committed by day, and not by night; 
and that all the ancient precedents were accordingly. | . 
| « be 
2. On what Day or Time of the Day it muſt be committed. « dr, 
| inhabit 
Cro. Jac. It hath been reſolved by three judges againſt one, that a rob: wed 
27 e bery on the Sabbath-day ſhould charge the hundred, and that the 1 
a of TY purſuing of robbers who violate the Sabbath was ſo far from be- 
Stoke. ing a profanation of that day, that it was a work of charity and If 
crown, 156. juſtice 3 alſo that ſeveral perſons, ſuch as phyſicians, chirurgeons dunn 
re OY midwives, c. were neceſſitated to travel on that day, and it was purſu 
but reaſonable that they ſnould be protected in their journey. be lia 
(a) * This But now by the 29 Car. 2. cap. 7. 9 5. it is enacted, . That if 80, 
_— ce any perſon or perſons whatſoever, which ſhall (a) travel upon trave] 
to perſons © the Lord's day, ſhall be then robbed, that no hundred, or the upon 
in the & inhabitants thereof, ſhall be charged with, or anſwerable for, in th 
8 ce any robbery ſo committed ; but the perſon or perſons fo robbed hund! 
church, nor “ ſhall be barred from bringing any action for the ſaid robbery; { com 
to pliylici- any law to the contrary notwithſtanding. Nevertheleſs the in- 
09 pany « habitants of the counties and hundreds (after notice of any If c 
who are un- © ſuch robbery to them or ſome of them given, or after hue and ered « 
der a neceſ= & cry for the ſame to be brought), ſhall make or cauſe to be or tak 
hor n © made freſh ſuit and purſuit after the offenders with horſemen in the 
this day. * and footmen, as by the 27 Eliz. cap. 13. is provided; upon dred ; 
5 _ « pain of forfeiting to the king's majeſty, his heirs and ſucceſſors By 
345-pl.175. © as much money as might have been recovered againſt the bus: hundr 
| « dred by the party robbed, if this law had not been made. cauſe 
7 00. 6 b. It is clearly agreed, that for a robbery committed in the night, been 
TT... the hundred is not chargeable, becauſe they cannot be 75 « far 
569. ſumed to have notice thereof, ſo as to be able to apprehend the ce the 
robbers, : « pur 
7 C0. 6. a. But yet it is not neceſſary that the robbery ſhould be committed * be, 
—_ aſter ſunriſe, and before ſun- ſet; and therefore if there be * a eve; 
Jac. 106. much day-light at the time that a man's countenance my. c N cor 
And. 158. diſcerned thereby, though it be before ſun- riſe or after ſun- let, g chit 
Call. $7: the hundred ſhall be liable, ” her 
Carth. 71, Alſo, it is not neceſſary for the plaintiff to allege in his . „ fal 
Comd: 150. claration, that the robbery was committed in the day-time, an 8 of 
3 Mod. 258. recc 


: 6 - 5 R , it 
and fee the not in the night: But it ſeems, that if upon the * 
- 6 | 


* ; — 


| Þue and Cry. | 511 


turns out to have been committed in the night, he cannot have a authorities 


verdict. | to third pa- 
| : f 3 ragraph 
zbore. Show. 62. S. P. admitted. ¶ Though a ſpecial verdi& ſhould not ſtate the robbery to have been 


committed in the day, yet if it do not find that it was in the night, the hundred will be liable. 2 Ld, 
Raym. 929. 

Alſo, it hath been holden, that if robbers drive or oblige the sid. 263. 
waggoner to drive his waggon from the highway by day, but do 7 Hey I 57. 
not rob or take any thing till night, that yet this is a robbery in Conb. 280. 


i Comb. 180. 
the day-time ſo as to charge the hundred, „G 


3. What Hundred ſhall be ſaid to be liable. 


By the ſtatute of Winton it is enacted, © That if the robbery () An ac- 
« be done within the diviſion of two hundreds, both the (5) hun- on may be 


« dreds and the franchiſes within them ſhall be anſwerable.” 9 
inhabitants in dimidio hundredi de W. and this half hundred the court will intend a hundred of itſelf, ef. 
b pecially after verdict; and that if it were otherwiſe, it ſhould have been ſo pleaded or given in evidence; 
and that it is the ſame thing as an action brought againſt the Inhabitants of the Hundred of W., com- 
he monly called the Half Hundred of W. Hob. 246. pl. 310. Conſtable's caſe. Brown. 156. S. C. 
\e- 
nd If robbers affault a perſon with an intent to rob him in one Hutton, 
ng, hundred, and he eſcapes and flies into another, whither he is 725- Dean's 
yas purſued by the robbers, and there robbed, the laſt hundred ſhall _ 5 
be liable. 
t il So, where by ſpecial verdict it was found, that the plaintiff was 2 Salk. 674. 
don travelling in the highway in the hundred of A. where he was ſet bl. 4. 
the upon and carried into the hundred of B. and robbed in a copſe Moons”. 
for, in the highway of this hundred; it was adjudged that the Cowper v. 
bed hundred of B. ſhould be liable, for that there the robbery was = _ 
pl committed, and not before. Gnghoke, > LL. Reyia. $26. 8. 
any If one be taken in the hundred of A. and carried into the hun- 2 Salk. 615. 
and cred of B. into a houſe there, viz. a manſion-houſe, and robbed, 
6 be or taken in the day-time in A. and carried to B. and there robbed 
met! in the night, it is ſaid that there is no remedy againſt either hun- 
upon cred; theſe caſes not being provided for by the ſtatute. | 
flors, By the 27 Eliz. cap. 13. $ 2. reciting that the inhabitants of 
bun- hundreds do not proſecute the hue and cry brought to them, be- 
1 cauſe thoſe hundreds only are liable in which the robberies have 
night, been committed, it is enacted, „ That the inhabitants and re- 
, pre- * ants of every or any ſuch hundred (with the franchiſes within 
ad the © the precinct thereof), wherein negligence, fault, or defect of 
: * purſuit and freſh ſuit after hue and cry made ſhall happen to 
mitted © be, ſhall anſwer and ſatisfy the one moiety or half of all and 
be 2 © Every ſuch ſum or ſums of money and damages, as ſhall be re- 
ght be = covered or had againſt or of the ſaid hundred, with the fran- 
un- iet i chiſes therein, in which any robbery or felony ſhall at any. time 
: hereafter be committed or done; and that the ſame moiety 
his de- hall and may be recovered by action of debt, bill, plaint, 
ie, and „ er information in any of the queen's majeſty's courts of 
ence it record at Weſtminſter, bo and in the name of the clerk of 
tum 5 | « the 


512 5 Hue und Cry, ; 
the peace for the time being, of or in every ſuch EE within 
the 


« this realm, where any ſuch robbery and recovery by » 

cc or parties robbed ſhall be, without naming the chriſtian name pr 

cc or ſurname of the ſaid clerk of the peace; which moiety { 1 

& recovered ſhall be to the only uſe and behoof of the inhabitants | 

« of the ſaid hundred where any ſuch robbery or felony ſhall be ker 

„ committed or done.” \ YE 

4. What Perſon is to bring the Action, and make Oath of the the 

| Robbery. | for 

; wa ö tice? 

Gro:Car.379. If a ſervant be robbed, in the abſence of his maſter, of his deen 


Raymond v. , 8 a 3 
Hof maſter's money, it is Clear that the maſter may maintain an ac- 


Oking, ad. tion for it againſt the hundred; but then the ſervant muſt make 
Jones ons oath that he knew not any of the robbers. 

ar. 336. | 
S. P. adjudged, and that the ſervant was the propet perſon to make the oath. Styl. 156. S. P. admit. 
ted. Latch 127. S. P. and that the maſter or ſervant may bring the action. But the oath muſt be by 
the ſervant, when robbed in the abſence of his maſter. Cro. Eliz. 142. Green's caſe adjudged. Leon. 3. 
23. S. C. adjudged. For the ſtatute of 27 Eliz. c. 13. which requires that the party robbed ſhall make 
oath within twenty days next before the action brought, that he knew not the robbers, Sc. was made, 
1/}, That the perſon robbed ſhould enter into a recognizance to proſecute the robbers, if he knew them, 
or any of them. 24ly. That the hundred might be excuſed upon the conviction of ſuch perſon or perſons, 
3d:y. To prevent a robbery by fraud. 3 Mod. 288. For if the robbery be by combination, theparty 
cannot recover. Show. 94. Carth. 145. Holt, 460. pl. 1. | 


2 Salk. 613. Alſo the- ſervant, being robbed in his maſter's abſence, may 
42 -, himſelf maintain an action againſt the hundred, and may (a) de. 
+ Nod 8. Clare that he was poſſeſſed ut de bonis ſuis propriic, Wc. And 
pl. 3. though the jury find that he was robbed of his maſter's money, 


$1.4-R: _ yet he ſhall recover; for the ſervant is poſſeſſed ut de bonit pro 


904. Comb. priis againſt all, and in reſpect of all, but him that hath the very” 
263. S. C. right. 
Combs v. | : 
the Hundred of Bradley, S. C. 2 Sid. 45. The ſame law if a carrier be robbed. (a) Where a carte 
being robbed declared of goods and chattels taken out of his poſſeſſion ; and for want of al'eging that ht 
had a property in them, adjudged that as to thoſe goods he could not recover. 2 Sand. 379. Pinkney 
v. the Inhabitants of Eaſt Hundred, in Com. Rotel. | 


Brown. 155. The ſervant being robbed, may bring an action againſt the hun- 
tp Spar dred : And though the jury find that part of the things belonged 
cdo the maſter, and part to the ſervant, yet ſhall he recover for the 
whole. | | 
2 Salk. 613. If a ſervant be robbed in the preſence of the maſter, the mal. 
| 3 Fe. ter muſt ſue; and the oath of the maſter is ſufficient. 


Carth. 145. By ſpecial verdict it was found, that the plaintiff ſent his ſer- 
3 613. vant to Smithfield market with fat cattle, where he ſold them for 
3 94. 108/. and ſealed up 1061. in four bags, and delivered them t 
3 Mod. 287. F. S. a Quaker, who travelled with him towards home, and the 
waar Ahe were both robbed ; that the ſervant made oath of the robbery, 2. 
Bundrea of cording to the ſtatute ; but that the Quaker refuſed to be {worn 
Eltho n, and in an action brought by the maſter it wag holden, that as to the 
3 ee 40s. taken from the ſervant, he ſhould recover; but that 25 

1 the 106 /. taken from the Quaker, he could not, for v * 


— 


, 


_ oath according to the ſtatute; and that the oath being injoined 
merely for the benefit of the hundreds, who were oppreſſed b 
pretended robberies, the court could not depart from the expreſs. 
words of the ſtatute. $i ; | 
But it ſeems, the ſervant who delivered the 106 J. to the Qua- Carth. 146. 
ker, and was preſent at the robbery, might maintain the action er Holt, C. 


in his own name for all the money; and that his own oath would Lib an 


1 5 1 — 


be ſufficient; and that he might declare upon the taking away to have been 


hs ing to the 
for this time. | , Chief af. 


tice's advice; but in 3 Mod. 28$8.9., though the S. P. is admitted, yet it is ſaid that it could not have 
deen done, becauſe the year was expired within which the action mult be brought. =—_ 


One Jones, and his wife and ſervant, travelling together, were Carth. 246. 


ke, all robbed of his money, and Jones alone brought the action for Jones v. 
the whole money againſt the hundred, as well for what was taken — nd 

nt. from his wife and ſervant as from his own perſon, and he alone, cited. 

*. without his wife or ſervant, made oath of the robbery; all which 


matter being found on a ſpecial verdict, it was adjudged, that his 
oath alone was ſufficient within the intent of the ſtatute ; and al- 
though it was further found, that the ſervant of Jones, who was 
robbed with his maſter, knew one of the robbers, whoſe name 
was Lenoe, yet Jones had his judgment. | 

So, where one Bird, a laceman of Colliton in Devonſhire, and Carth. 147. 
his ſervant, were coming to London, and leaving the uſual great road Bird v. 
between Brentford and Hammerſmith, rode through a by-lane CET 
near Serjeant Maynard's houſe to avoid the duſt, and in that lane cited. 
the ſervant was robbed, in the preſence of his maſter, of a box 
of lace which was behind him on the back of the horſe, to the EE 
value of 1200/7. and Bird the maſter alone made oath of the rob- 
bery, and brought the action; by the opinion of the C. J. Holt, 
the oath of the maſter was ſufficient, becauſe being. preſent the 
goods were in his poſſeſſion; for the poſſeſſion of the ſervant in 
the preſence of his maſter is the maſter's poſſeſſion; and in this 
caſe Bird recovered 1000 J. and had execution. 

It A. and B. travelling together are robbed of a ſum of money Dyer, 350. 
to which they are both jointly entitled, they may both join in an 2. pl. 59- 
action againſt the hundred; /ecis, if they had ſeparate and diſ- pn 1 4 
tinct intereſts. | | 166. It 


| | ought to 
eat that the plaintiff has the whole property in the money, of which the robbery was committed, 


5. Of the Notice to be given of the Robbery. 


. By the 27 Eliz. cap. 13. C 1. it is enacted, That no perſon 
- 0 perſons, that ſhall happen to be robbed ſhall have or main- 
; tain any action, or take any benefit of the ſtatutes which make 
a the uundred liable, except the ſame perſon and perſons ſo rob- 
: bed ſhall, with as much convenient ſpeed as may be, give notice , 
E and intelligence of the ſaid felony or robbery ſo committed unto 
lome of the inhabitants of ſome town, village or hamlet, near 


* unto the place where any ſuch robbery ſhall be committed.“ 
Vol. III. 11 ä 
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arth. is faid* - 


the money from the Quaker as his ſervant, who, in truth, was ſo. done accord-, 
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Cro. ſac. 
675, Foſter 
v. the Hun- 
dreds of 
Speckor and 


Cro. Car. 
41. ad- 
judged. 

(a) Or ina 


different 


hundted. 


Cro. Car. 
41. ad- 


judged. 


Show. 94. 


March, 11. 
Sir John 
Compton's 
cale, 


(5) March, 
T1. 2 Leon. 
$2.5. P. 
agreed per 
Cur. 4 
The court 
of C. P. was 
equally di- 
vided, whe- 
ther, where 
a part only 
of what was 
loſt was well 
deſcribed, 
the pa.ty 
robbed 
ought to 
recover for 
what was 
well deſerib- 
ed in the 
advertiſe. 
ment. 
Chanuler 
agaiaſt Hun- 
dred ot Sun- 
ning, 
Barnes, 458. 


*The action 
lies, though 
the plaintiff, 
after t e 
robbe ry, 


patles by a place where there are 


Vide 


| Hue and Cry, 


In the conſtruction of this clauſe of the ſtatute it hath been 
holden, | 8 e | 

That if a perſon be robbed in the highway in diviſis hundreds. 
rum, he need not give notice to the inhabitants of each hundred, 


but notice to either of them is ſufficient. 
Iſle worth, ad;udged. Ct 


\ 


That alleging notice to have been given at a village near to where 
the robbery was committed is ſufficient, though ſuch village hap. 
pens to be in a different (a) county; for that ſtrangers are not 
obliged to take notice of the diviſion of counties. 


Cro. Car. 379. adjudged. 


That though it be the beſt courſe to allege, that notice was given 
at the place where the robbery was committed, or at ſome village 
near the place, yet that notice near the hundred, or near the 
divifion of the hundreds where the robbery was committed, is 
ſuſhcient; and that this ſhall not be intended the moſt remote 
part of the hundred, eſpecially after a verdict: #5 
If ſeveral perſons are in company at the time of the robbery, it 
is ſaid, that notice given by any one of them is ſufficient. 
It hath been reſolved, that though the notice given be five miles 
from the place where the robbery was committed, yet it is ſuff- 
cient; the reaſon whereof is, becauſe that the party, who is a 
ſtranger to the country, cannot have conuzance of the neareſt place 
or town. | 
Alfo, if the party robbed give notice with as much convenient 
ſpeed as may be, though he be otherwiſe remiſs in (b) not purſuing 
the robbers, or refuſe to lend his horſe for that purpoſe, yet ſhall 
he not loſe his action for this, nor the hundred be excuſed. 
And now by the 8 Gee. 2. cap. 16. it is further enacted, & That 
c no perſon ſhall have or maintain any action againſt any hundred, 
« or take any benefit by virtue of the ſtatutes of into, or 
27 Eliz. cap. 13. or either of them, unleſs he, ſhe, or they ſhal,, 
over and beſides the notice already required by the laſt of the 
abovementioned ſtatutes to be given of any robbery, with as 
much convenient ſpeed as may be, after any robbery on him, 
her, or them committed, give notice thereof to one of the con- 
{tables of the hundred, or to ſome conſtable, borſholder, head- 
borough, or tithingman of ſome town, pariſh, village, hamlet, 
or tithing, near unto the place wherein ſuch robbery ſhall hap- 
pen, or ſhall leave notice in writing of ſuch robbery at the dwel- 
ling-houſe of ſuch conſtable, Qc.“ deſcribing in ſuch notice to 
be given or left as aforeſaid, ſo far as the nature and circum- 
ſtances of the caſe will admit, the felon or felons, and the time 
and place of the robbery, and alfo ſhall, within the ſpace of 
twenty days next after the robbery committed, cauſe publick 
notice to be given thereof in the London Gazette, therein likewiſe 
ce deſcribing, ſo far as the nature and circumſtances of the caſe will 

admit, the felon or felons, and the time and place of ſuch rob- 
« bery, together with the goods and effects whereof he, ſhe, of 
tc they was or were robbed.” | 


© two conſtables, without giving notice, if he did not know of 2 


cc 
«c 
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though he did not inquire. Semb. Wilf. rog. 109.——If a man is robbed ſoon after fix, rides through 
x village without giving notice, tells men on che road, at ſeven gives notice to an inn-keeper at a town 
tvo miles and an half off, and then gives notice to the high - conſtable three miles off between eight and 
nine o'clock, it is good notice within 8 Geo. 2. c. 16. Stra. 1170. If a material deſcription of one 
of the robbers is not mentioned in the Gazette, as that he had particular large red eye-brows, it ſeems 
the action will not lie. 2 Wilſ. 105. 109. So it ſeems, if the whole ſum of which the plaintiff is 


;vbbed is not mentioned in the Gazette, bid. 


6. Where the Party muſt give Bond for Payment of Coſts, in cafe 
hhle does not prevail. | 

To this purpoſe by the 8 Geo. 2. cap. 16. it is enacted, That 
e before any action commenced the party ſhall go before the 
chief clerk, or ſecondary, or the filazer of the county wherein 
ſuch robbery ſhall happen, or the clerk of the pleas of that 
court wherein ſuch action is intended to be brought, or their 
reſpective deputies, or before the ſheriff of the county wherein 
the robbery ſhall happen, and enter into a bond to the high 
conſtable or high conſtables of the hundred in which the rob- 
bery ſhall be committed, in the penal ſum of 100). with two 
ſulſicient ſureties to be approved of by ſuch chief clerk, ſecond- 
ary, filazer, or clerk of the pleas, or their reſpective deputies, or 
the ſheriff of the ſaid county, with condition for ſecuring to 
ſuch high conſtable or high conſtables(who are hereby impowered 
and required to enter or cauſe to be entered an appearance, and ' 
alſo to defend ſuch action) the due payment of his or their coſts, 
after the ſame ſhall be taxed by the proper officer, in caſe that 
he, ſhe, or they (the plaintiff or plaintiffs in ſuch action) ſhall 
happen to be nonſuited, or ſhall diſcontinue his, her, or their 
action, or in caſe that judgment ſhall be given againſt ſuch 
Plaintiff or plaintiffs on demurrer, or that a verdict ſhall be 
given againſt him, her, or them.” 


| | 88 ao bt 


And it is further enacted by the ſaid ſtatute, « That when any 
ſuch bond as abovementioned ſhall be entered into before the 
laid ſheriff, ſuch ſheriff ſhall immediately certify the ſame in 
writing to the chief clerk or ſecondary in the court of King's 
bench, or his or their deputy, or to the filazer of that county 
wherein ſuch robbery ſhall be committed, or his deputy, in caſe 
the aCtion be intended to be brought in the court of Common 
Pleas; or, if in the court of Exchequer, to the clerk of the 
pleas, or his deputy z which certificate ſhall be delivered by the 
party or parties robbed, to the ſaid chief clerk or ſecondary, or 
his or their deputy, or to ſuch filazer, or his deputy, before any 
proceſs ſhall iſſue for the commencement of ſuch ſuit as afore- 
laid; and ſuch chief clerk, ſecondary, filazer, or clerk of the 
pleas, or their reſpeCtive deputics, or the ſaid ſheriff, ſhall not 


averring that there was but one. 


*Where the 
bond is ſet 
out to be 
given before 
S. C. fe- 
condaty of 
E. V. chief 
clerk to en- 
rol pleas: 
this is a good 
deſcription, 
though this 
ſtature uſes 
the word 
(ſecondary) 
only. Andr. 
115. 

Ca. temp. 
Hardw. 40g. 
It is ſuffi- 
cient to ſay 
that the 
bond was 
given to 

F. H. high 
conſtable, 
without 


Id. 


zewil take any greater fee or reward for making ſuch bond than five 

ſe will * thillings over and above the ſtamp- duties; nor ſhall any ſheriff : 

h rob- © take any greater fee or reward for making, nor ſhall any ſuch 

ſhe, of . chief clerk, ſecondary, filazer or clerk of the pleas, or their re- 
2 deputies, take any greater fee or reward for receiving 


ing ſuch certificate, than two ſhillings and ſixpence ;. and 
LI 2 ſuch 
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“t fuch chief clerk, ſecondary, filazer, or clerk of the pleas, ot 
& their reſpeCtive deputies, and ſheriff as aforeſaid, are hereby re. 
« quired to deliver over gratis (upon reaſonable requeſt made for 
te that purpoſe) all and every ſuch bonds to be by them reſpectixvel 
« taken purſuant to this preſent act, to the, high conſtable or vie 
c conſtables to whoſe uſe the ſame ſhall be taken as aforeſaid.” 


7. Of the Oath to be taken of the Robbery, and before whom the 


ſame muſt be. 


By the 27 Eliz. cap. 13. H 11: it is enacted, © That the party 
© robbed ſhall not have any action except he or they ſhall firſ, 
« within twenty days next before ſuch action to be brought, be 
« examined upon his or their corporal oath, to be taken before 
& ſome juſtice of the peace of the county where the robbery was 

« committed, or near unto the ſame, whether he or they do know 

<« the parties that committed the ſaid robbery, or any of them; 
« and if, upon examination, it be confeſſed that he or they do 
% know the parties that committed the ſaid robbery, or any of 
t them, that then he or they ſo confeffing ſhall, before the aid 
« action be commenced or brought, enter into ſufficient bond by 
& recognizance before the ſaid juſtice before whom the faid 
« examination is had, effectually to proſecute the ſame perſon or 
&« perſons ſo known to have committed the ſaid robbery, by in- 
% dictment or otherwiſe, according to the due courſe of the lays 
of this realm.” | 

In the conſtruction of this clauſe of the ſtatute the following 
points have been holden, 

March, 11. That if the party does not know the robbers at the time of the 
robbery committed, though he happens to know them afterwards, 
it is not material, 

Noy, 21. It was holden by three judges againſt one, that the party's ſwear- 

;- er ing that he did not know the robbers, without adding, nor any of 

Ez, 3 LEV, . . 
328. S. P. them, is not ſufficient, becauſe not purſuant to the ſtatute, and 


e becauſe on ſuch equivocal oath the party cannot be puniſhed fu 
150 „bo bperjury. | 

held, that if a perſon ſwears that he was robbed by four perſons unknown to him, all the four muſt be 
unknown to him. 5 | 

Lake v. [Though the robbery were 20 miles from the place where the 
eee of juſtice lived, and though it were proved that there were man 
Bull. Ai. juſtices lived ncarer, yet Abney J. held it ſufficient on a caſe te 
Pri. 186. ſerved, ſaying, the act was only directory in that reſpect.] 
Cro. Car. It hath been adjudged, that the oath may be taken before: 
Tones, juſtice of the county, though not in the county at the time of ad 
3 Oe” miniſtring it; as where a robbery was committed in Berks, and: 
Hundred de juſtice of that county reſiding in London, the party was ſworn be⸗ 
ppl fore him according to the ſtatute, in London, and it was _ 
bis offce ſuſſicient; for the juſtice acts only as (a) a miniſterial officer, an 
herein is - as appointed, by the ſtatute, and not in a judicial capacity 28 
N juſtice of the peace. | 1 
Is ſaid, that if he refuſes to take the oath of examination of the party, an action on the caſe wille 
wgaialt him. Leon. 323. Sid. 209. N 5 N | a 


A 
* 
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If in an action on the ſtatute of hue and cry it be alleged, that 

| the oath was taken before a juſtice of peace of H orkſhire ; this will 

be ſufficient, although objected, that there is no ſuch juſtice, be- 
cauſe that in every riding they have ſeveral commiſhons. 

It is ſufficient for the plaintiff to prove, that he who took the 
affidavit acts as a juſtice of the peace, and it ſhall be read upon 
proof that it was delivered by his clerk to the perſon producing it, 

| | without proving the juſtice's hand, 

It is not neceſſary for the juſtice to take the examination in writ- 
ing; but if he appear at the trial, and depoſe the ſubſtance of the 

, uſual affidavit, it is ſufficient. | 


But if the juſtice has taken the ſubſtance of the uſual affidavit 
in writing, and that is produced in evidence, he ſhall not be per- 
mitted to give evidence at the trial of any thing elſe the plaintiff 
faid on his examination, viz. any deſcription of the robbers or 
robbery different from what he ſhall give on the trial.] 


8. At what Time the Action is to be brought. 


By the 27 Elia. cap. 13. $9. it is enacted, «That no perſon or 
« perſons robbed ſhall take advantage of the ſtatutes, to charge 
« any hundred where any ſuch robbery ſhall be committed, ex- 
« cept he or they ſo robbed {hall commence his or their ſuit or 
« action within (a) one year next after ſuch robbery committed.“ 

In the conſtruction whereof it hath been holden, 

That if a perſon be robbed the gth of October 13 Fac. and ſo laid, 
and the teſte of the writ be the gth of Ofober, 14 Fac. that this is 
not purſuant to the ſtatute z and that in this action, which is penal 
againſt the hundred, there is no reaſon to exclude the day on 
which the fact was done, nor to make ſuch conſtruction as is done 
in protections and the enrolment of deeds, which have always re- 
ceived a benign interpretation. 


In an action on the ſtatute of hue and cry, the plaintiff made 
| oath according to the ſtatute, and within twenty days brought a 


tering any continuances between the ſaid writ and that; and the 
court held clearly, that the-ſecond writ was not brought according 
to the ſtatute z for ſo they ſaid, that proviſion in the ſtatute would 
be to no manner of purpoſe, | 
An action was brought by the maſter, on the ſtatute of Minton, 
for a robbery committed on his ſervant, in which he declared of 
an aſſault and battery done to himſelf, (though then fifty miles from 
the place,) alſo that he made oath that he did not know any of the 
perſons ; the iſſue was entered of record, and the jury appeared at 


EI 


e bar ready to try it; but being for other buſineſs adjourned to- 
another day, the plaintiff, obſerving his miſtake, moved to amend, 
by declaring of a robbery on his ſervant, &c., and it appearing 

t the year in which the action muſt be brought was expired, 
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writ, and becauſe it was vicious, let it fall; and after the twenty © 495 


Cs New. 


days took out a new one, without making any oath a- new, or en- man v. In- 


habirants of 
Strafford. 


3 Lev. 347. 
Bearecroft v. 
Hundred of 
Burnham 
and Stone. 


LY 


n „ and Cry. 


[(a) Upon and conſequently the action muſt be loſt if not allowed, (aj tbe 
ves 6 wer court after long debate and conſideration of former precedents aq. 
hath been Mitted him to amend, i vos 


allowed to be filed in this action, after a writ of error brought for the want of it. 1 p. Was. 412, 
So, an original beſpoken within the year, and teſted on that day, is good, though it do not pals 
the great ſeal, till after the year has expired. Price v. Hundred of Chewton, id. 347.] 


Owen, 0. [The plaintiff need not prove the robbery in the place or in the 
* Holes pariſh alleged in the declaration, if it be proved within the ſame 
Maidftene, hundred. So, hue and cry need not be proved by the plaintif 
Bull. Ni. though alleged in his declaration, for it is the part of the hundrel 


n, to levy it.] 


g. What Evidence will maintain the Action; and therein of tle 
Witneſſes for and againſt it. 


2 Leon. 12. [t ſeems that from the neceſſity of the caſe, the party himſelf 
2 that was robbed is to be admitted as a witneſs, but then his teſti 
246. Gilb, mony mult be corroborated by collateral proof and circumſtances, 
Caſ. 113. and ſuch as may induce a jury to believe that a robbery was aQually 


„ *top committed, that the party loſt what he declared for. 


Vent. 351. But it was holden, that in an action againſt the hundred, 1 


| Se inhabitant of the hundred could be a witneſs, becauſe he was con- 


cerned in intereſt. ; 

But now by the 8 Geo. 2. cap. 16. reciting, that by the laws then 
in being, the perſon or perſons robbed may be admitted, in any 
action to be brought againſt the hundred, as a witneſs to prove the 
robbery, and the money, goods or effects whereof he, ſhe, or they, 
was or were robbed ; and yet no perſon inhabiting within the ſaid 
hundred can be admitted as a witneſs for or on behalf of the ſai 
hundred, by reaſon of the intereſt he or ſhe may have in the con. 
ſequences of the ſaid action, which is commonly very inconſider. 
able; therefore it is enacted, „That in any action already brought, 
« or to be hrought, againſt any hundred, any perſon inhabiting 
« within the ſaid hundred, or any franchiſe thereof, ſhall be at 
cc mitted as witneſs for or on behalf of the ſaid hundred, in the 
« ſame manner as if he or ſhe were not an inhabitant thereof, but 
« refided in any other hundred whatſoever.” 


10. What ſhall excuſe the Hundred ; and therein of apprehending 
| the Robbers. | 


2 Inſt. 569. By the ſtatutes of Winton 13 E. 1. cap. 1. and 28 E. 3. cap-!l 
3 Lev. 320. the robbers muſt be taken within forty days after the robbery com- 
* N mitted; alſo by the former act it was neceſſary that all the robber 
Sid. 11. ſhould be taken, to excuſe the hundred. 
But now as to this latter matter, by the 27 Eliz. cap. 13. $8! 

is enacted, © That where any robbery is or ſhall be hereafter com- 

« mitted by two or a greater number of malefaCtors, and that it 

« happen any one of the ſaid offenders be apprehended by pur 

« ſuit, to be made according to the ſaid former mentioned laws 

« and ſtatutes, or according to this act, that then, and in ſuch ca 


= 
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no hundred or franchiſe ſhall in any wiſe incur or fall into the 


« penalty, loſs, or forfeiture mentioned either in this preſent act, 
& or in any the ſaid former ſtatutes, although the reſidue of tne 
« ſaid malefactors ſhall happen to eſcape, and not be apprehend- 
« ed; any thing in this ſtatute, or in the ſaid former ſtatutes, to 
« the contrary notwithſtanding,” 

If a robbery be committed, and hue and cry made, and after- 
wards, within the forty days, an inhabitant of the hundred find 


one of the robbers in the preſence of a juſtice of the peace, who 
charges him with the robbery, and the juſtice promiſes that he 


ſhall appear and be forth-coming, this is a taking within the 


ſtatute ; for being in the preſence of the juſtice, it muſt be under- 
ſtood that he was in his cuſtody and power, and therefore not ne- 


ceſſary to lay hold on him. | 

If hue and cry be made towards one part of the county, and an 
inhabitant of the hundred apprehend one of the robbers within 
another, this is a taking within the ſtatute. 

By the 8 Geo. 2. cap. 16. it is enacted, That no hundred, or 
« franchiſe therein, ſhall be chargeable, by virtue of any of the 
« ſtatutes, if any one or more of the felons, by whom ſuch rob- 
« bery ſhall be committed, be apprehended within the ſpace of 
« forty days next after publick notice given in the Londen Gazette, 
« as by the ſtatute 1s provided.” | | 

And by the ſaid ſtatute 8 Geo, 2. to the intent that hue and cry 
may be made with more diligence and effect, and other perſons 
encouraged to take ſuch felon or felons, it is enacted, * That any 
« perſon or perſons who ſhall apprehend ſuch felon or felons with- 
in the time herein before limited for that purpoſe, whereby the 
« hundred hath been actually indemnified or diſcharged from any 
« ſuch action as aforeſaid, ſhall, upon due proof thereof, upon 
« oath. made before two juſtices of the peace, (which oath the ſaid 


« juitices are hereby alſo empowered and required to adminiſter, 


« be entitled to the reward of 101. which ſum ſhall be raiſed upon 
the hundred by a taxation and aſſeſſment, to be made and to be 
« levied, and collected in the ſame manner as the other ſums of 
money, by this preſent act appointed to be raiſed upon the 
“hundred, are directed to be aſſeſſed, levied and collected; and 
« ſuch ſum of 107. which ſhall be ſo rated, aſſeſſed, levied and 
collected as aforeſaid, ſhall be paid unto ſuch two juſtices of the 
peace, within ten days next after the ſame ſhall be ſo levied and 
collected, to the uſe of t rſon or perſons who ſhall be there- 
* unto entitled, as a reward fox. having ſo apprehended ſuch felon 
* or felons, as aforeſaid ; and ſuch juſtices ſhall, upon reaſonable 
* requeſt made for that purpoſe, pay over and deliver the ſaid 
© ſum to ſuch perſon or perſons accordingly, in ſuch ſhares and 
* Proportions as the ſaid juſtices ſhall think reaſonable ; provided 
always, that ſuch perſon or perſons, ſo entitled to ſuch reward, 


| * ſhall not thereby be rendered uncapable to be a witneſs in any 


e ſuch ation,” 


vL14 11. How 
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11. How the Money 18 to be levied, and each Hundredor to con. 


| tribute to the Charges. | | 
By the 27 Eliz. cap. 13. C 4. reciting, that although the whole 


hundred, where robberies and felonies are committed, with the 
liberties within the precinct thereof, are charged by the former 
ſtatutes with the anſwering to the party robbed his damages; yet 
nevertheleſs the recovery and execution, by and for the party or 
parties robbed, is had againſt one or a very few perſons of the faid 
inhabitants, and he and they ſo charged have not heretofore had any 
means or ways to have any contribution of or from the reſidue of 
the ſaid hundred where the ſaid robbery is committed, to the great 
impoveriſhment of them againſt whom ſuch recovery or execution 
is had: £ | | | 

By 6 5. of the ſaid ſtatute it is enaCted, «That, after execution 


cc of damages by the party or parties ſo robbed had, it ſhall and 


« may be lawful (upon complaint made by the party or parties ſo 
« charged) to and for two juſtices of the peace (whereof one to be 
cc of the guorum) of the ſame county, inhabiting within the ſad 
c hundred, or near unto the ſame where any ſuch execution ſhall 
« be had, to aſſeſs and tax rateably and proportionably according 
« to their diſcretions, all and every the towns, pariſhes, villages 
« and hamlets, as well of the ſaid hundred where any ſuch rob- 


e bery ſhall be committed, as of the liberties within the ſaid 


« hundred, to and towards an equal contribution, to be had and 


, made for the relief of the inhabitant or inhabitants, againſt 


« whom the party or parties robbed before that time had his or 
« their execution; and that after ſuch taxation made, the conſta- 
ec bles or conſtable, headboroughs or headborough, of every ſuch 
dc town, pariſh, village and hamlet, ſhall, by virtue of this preſent 
cc act, have full power and authority, within their ſeveral limits, 
cc rateably and proportionably to tax and aſſeſs, according to their 
« abilities, every inhabitant and dweller in every ſuch town, pariſh, 
« village and hamlet, for and towards the payment of ſuch tax- 
« ation and aſſeſſment, as ſhall be ſo made: and that if any inha- 
4e bitant ſhall obſtinately refuſe and deny to pay the ſaid taxation 
cc and aſſeſſment, ſo taxed and aſſeſſed, that then it ſhall and may 
cc be lawful to and for the ſaid conſtables and headboroughs, and 
« every of them, within their ſeveral limits and juriſdictions, to 
« diſtrain all and every perſon and perſons ſo refuſing and denying, 
« by his and their goods and chattels, and the ſame diſtreſs to {ell 
« and the money thereof coming to retain to the uſe aforeſaid; 
« the ſurplus, if any, ſhall be delivered unto the ſaid perſon or 
cc perſons ſo diſtrained.“ | „5 5 
And it is further enacted, by 96. 4 That all and every the 
c ſaid conſtables and headboroughs, after that they have, within 
« their ſeveral limits and juriſdiQtions, levied and collected their 
cc ſaid rates and ſums of money ſo taxed, ſhall, within ten days 
« after ſuch collection, pay and deliver the ſame over unto the 
4 ſaid juſtices of peace, or one of them, to the uſe and behoofo 
s the ſaid inhabitant or inhabitants, for whom ſuch rate, __ 
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And it is further enacted, { 7.“ That the like taxation, aſſe 
« ment, levying by diltreſs, and payment as aforeſaid, ſhall be 
| « had and done within every hundred where default or negli- 
« gence of purſuit and freſh ſuit ſhall be, for and to the benefit 
of all and every inhabitant and inhabitants of the ſame hun- 
« dred where ſuch default ſhall be, that ſhall at any time here- 
after, by virtue of this preſent act, have any damages or mo- 
« ney levied of them, for or to the payment of the one moiety, 
« or half of the money recovered againſt the ſaid hundred where 
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and aſſeſſment ſhall be had or made, as aforeſaid ; which money 


« ſo paid ſhall, by the juſtices or juſtice ſo receiving the ſame, be 
« delivered over (upon requeſt made) unto the ſaid inhabitant or 


inhabitants, to whoſe uſe the ſame was collected.“ 


. 


any robbery ſhall be committed.“ 


It hath been adjudged, that a perſon occupying lands in an 

hundred, although he hath no houſe or dwelling there, is an in- 
habitant within the meaning of the ſtatufe, for that otherwiſe the 

ſtatute might be eluded. Oe | | 

It is ſaid that a perſon, though not an inhabitant at the time of 


| the robbery committed, but becoming one before the judgment, 
| ſhall contribute to the charges, 1 


And now, for the more equal rating and levying the money, 
| for which the hundreds are chargeable, by the 8 Geo. 2. cap. 16. 

it is enacted, “ That no proceſs for appearance in any action 
| © brought upon the ſaid ſtatutes, or either of them, againſt any 


hundred, ſhall be ſerved on any inhabitant thereof, ſave onl 

upon the high conſtable, or high conſtables, of the hundred 
wherein the robbery ſhall happen, who is and are hereby re- 
quired to cauſe publick notice thereof to be given in one of the 
principal market-towns within ſuch hundred, on the next 
market-day, after he or they ſhall be ſerved with ſuch proceſs ; 
or if there ſhall happen to be no market-town within ſuch 
hundred, then in ſome pariſh church within the hundred, im- 
mediately after divine ſervice, on the Sunday next after his or 
their being ſerved with ſuch proceſs; and he or they is and are 
allo empowered and required to enter, or cauſe to be entered, 
an appearance in the ſaid action, and alſo to defend the ſame 
for and on behalf of the inhabitants of the ſaid hundred, as 
he or they ſhall be adviſed z and in caſe the plaintiff or plain- 
tiffs in ſuch action ſhall recover and obtain judgment therein, 
that then no proceſs of execution ſhall be ſerved on any parti- 


cular inhabitant or inhabitants of the ſaid hundred, or my 


franchiſe within. the precincts thereof, nor on the ſaid hig 
conſtable or high conſtables z but the ſheriff, or his officer, ſhall, 
upon the receipt of any writ or writs of execution to him di- 
rected, in purſuance of the ſaid judgment, (inſtead of ſerving 
the ſaid writ or writs on any A or inhabitants) cauſe 
the ſame to be 

or ie peace of the county, riding, or diviſion, (whereof one 
to be of the quorum ) and refiding within the ſaid hundred, or 
near unto the ſame, who ſhall thereupon, with all convenient 


„ ſpeed, 


* 


$21 


2 Saund. 
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March, ils 
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125. S. P. 


Conte ' 


By ſtat. 22 
Geo. 2. 

c. 46. I 4s 
no writ of 
execution 
againſt the 
inhabitants 
of any hun- 
dred, on any 
judgment 
obtained by 
virtue of 

act of e 
liament, 
ſhall be le- 
vied on any 
particular 
inhabitant 
of ſuch hun. 
dred ; but 
the ſheriff 
ſhall, on re- 
ceipt of any 
ſuch writ, 
cauſe the 
ſame to be 
produced to 
two juſtices 
of the peace, 
as is dire. 
ed by 8G. 2. 
c. 16. 54. 
and there. 
upon the 
ſaid juſtices 


roduced, and ſhewn gratis, unto two juſtices hall, as is 
P 4 J 


directed by 
the ſaid act, 
cauſe a taxa. 
tion to be 
made and 
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collected for 
paying the 
Toſts and da- 
mages reco- 
vered by the 
plaintiff, 

and all ſuch 
neceſſary 


expences as 


any inha- 
bitant of 
ſuch hun- 
dred ſhall 
have been at 
in defending 
ſuch action; 
the ſame be- 
ing firſt 
proved on 
oath, and 
the attor- 
ney's bill 
being firſt 
taxed ; and 
the ſums fo 
collected 
ſhall, within 
the time by 
the ſaid act 
limited, be 
paid to the 
ſheriff, and 
by him paid 
over to the 
perſons en- 
titled to the 
fame, wirh- 
out deduc- 
tion or fee. 


cc 
* 
cc 
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ſpeed, cauſe ſuch taxation and aſſeſſment to be made, and ig 
be levied and collected in ſuch manner as is preſcribed in and 
by the ſtatute 27 Elia. cap. 13. in which taxation and affe(. 
ment there {hall be provided for and included, over and abort 
what the coſts and damages, recovered by the plaintiff or plain. 
tiffs in ſuch action, ſhall amount to, all ſuch juſt and neceſ. 
ſary expences which any high conſtable or high conſtables of 
any hundred, hath or have been or ſhall be at, in having de. 
fended any ſuch aCtion as aforeſaid, claim being made thereto by 
ſuch high conſtable or high conſtables, before the ſaid juſtices 
upon due notice being given to him or them by the ſaid juſtice 
for that purpoſe; and the ſums of money ſo to be levied and 
collected ſhall be paid over and delivered, (by ſuch officer or 
officers as by the ſaid ſtatute 27 Eliz. cap. 13. are to levy and 
collect the ſame), within ten days after ſuch collection, to the 
ſheriff of the county wherein the robbery ſhall happen, to the 
uſe and behoof of the plaintiff or plaintiffs .in ſuch action, 
for ſo much as the coſts and damages by him, her, or then 
recovered ſhall amount to, and to the uſe and behoof of the 
ſaid high conſtable or high conſtables, for fo much as his or 
their expences in defending the ſaid action ſhall amount to, of 
which the ſaid high conſtable or high conſtables ſhall give in 
an account, and make due proof upon oath, to the ſatisfaCtion 
of the ſaid juſtices, before any ſuch taxation and aſſeſſment 
ſhall be made for the reimburſing ſuch high conſtable or high 
conſtables, (which oath the ſaid juſtices are hereby impowerel 
and required to adminiſter), and ſhall in ſuch expences hare 


no further allowance towards paying an attorney to defend the 
ſaid action, than what ſuch attorney's bill ſhall be taxed at by 


& the proper officer of that court where ſuch action ſhall be 


brought, which the ſaid high conſtable or high conſtables ſhal 
cauſe to be taxed for that purpoſe.” | | 

And it is further enaQed by the ſaid ſtatute, “ That the ſun 
or ſums of money which ſhall be paid over and delivered to the 
ſheriff of the county, as herein before mentioned, ſhall (upon 
reaſonable requeſt made) be by him paid and delivered over i 
the ſeveral parties who ſhall be entitled to receive the ſame 
without any deduction, ſee, or reward whatſoever.” | 
And that ſufficient time may not be wanting for ſuch taxation 


and aſſeſſment to be duly made, and for the money to be collec- 
ed and levied thereupon, after ſuch writ or writs of executiol 
ſhall be ſhewn to ſuch juſtices, and before the ſheriff ſhall 
obliged to make a return thereof, it is enacted, That no ſbefff 


cc 
cc 
ce. 


cc 


back thereof the day on which he received the ſame,” 


ſhall be called upon or required to make any return to any ſuch 
writ or writs of execution, as ſhall iſſue or be made out up®% 
any judgment which ſhall be recovered in any action brought 
againſt any hundred by virtue of the above mentioned {tatut 
or either of them, until after the expiration of ſixty days nen 
after the day whereupon ſuch writ or writs ſhall be delivercd 
to the ſaid ſheriff, who is hereby required to endorſe on i 


And 
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And whereas it is. reaſonable that the ſaid high conſtable or see Firzgib. 


nd high conſtables ſhould be indemnified as to all charges, which he 296. fl. 4+ 
el. or they ſhall neceſſarily expend in defending any ſuit in purſuance 
ove of this preſent act, and that proviſion ſhould be made for reim- 
zin burſing him or them not only ſuch expences as ſhall be over and 
cel. above the taxed coſts to be paid by the plaintiff or plaintiffs, in 
$ of caſe of a nonſuit, diſcontinuance, or judgment on demurrer 
de. againſt him, her, or them, or verdict for the defendants as afore- 
0 by {aid, but even ſuch taxed coſts alſo, in caſe the plaintiff or plain- 
ces, tifs, and his, her, or their ſureties who ſhall be bound for the 
tices payment thereof, ſhall happen to become inſolvent ; it is therefore 
and enacted, „ That if any plaintiff or plaintiffs in an action to be 
er ot « brought againſt any hundred ſhall be nonſuited, or ſhall diſcon- 
and « tinue his, her, or their action, or ſhall have a judgment on de- 
d the « murrer given, or a verdict paſs againſt him, her, or them, it 
o the « ſhall and may be lawful for any two juſtices of the peace, (ſuch 
tion, as herein before mentioned) upon complaint to them made for 
them « that purpoſe, and upon an account given in by ſuch high con- 
ff the « ſtable or high conſtables, and proof made upon oath, to the 
us or « ſatisfaction of the ſaid juſtices, of the expences neceſſarily laid 
to, of « out as aforeſaid, (which oath the ſaid juſtices. are hereby im- 
ve in « powered and required to adminiſter), to make and cauſe ſuch 
action « taxation and aſſeſſment to be made, and to be levied and col- 
ſſment « lected in ſuch manner as is directed in and by the above men- 
r high « tioned ſtatute of 27 El:z. cap. 13. in order thereby to reim- 
wered « burſe ſuch high conſtable or high conſtables all ſuch charges, 
$ have « as he or they ſhall have neceſſarily expended in defending ſuch 
nd the action, wherein ſuch plaintiff or plaintiffs ſhall have been non- 
2 « ſuited, or ſhall have diſcontinued his, her, or their action, or 
hall 


| © againit whom judgment ſhall have been given upon demurrer, 
or a verdict ſhall have been given, over and above the coſts in 
e thoſe caſes to be taxed as aforeſaid; and in caſe it ſhall be 


es (hal 


he ſum made appear upon oath to the ſaid juſtices of the peace, (which 
| to the « oath the ſaid juſtices are hereby alſo impowered and required 
1 (upon * to adminiſter), to their ſatisfaction, that ſuch plaintiff or plain- 
over td « tiffs, and alſo his or their ſureties, is and are inſolvent, ſo that 
e ſame, « the ſaid high conſtable or conſtables can have no relief as to 
| © ſuch taxed coſts by them expended in ſuch defence as afore- 
taxation WW © ſaid, (fave only by the power herein after given to the ſaid 
colled⸗ © juſtices), it ſhall and may be lawful to and for ſuch two juſtices | 
xecution * of the peace to make and cauſe a taxation and aſſeſſment to 4 
ſhall be be made, and to be levied and collected in the ſame manner 
10 ſherif Vas is directed in and by the aforeſaid ſtatute made 27 Eli. 
any ſuch * cap. 13. in order thereby to reimburſe ſuch high conſtable or 
ut upon * high conſtables ſuch taxed coſts, as by reaſon of ſuch inſol- 
brought * vency he or they ſhall not be able to recover and receive of and 
ſtatutes * from the plaintiff or plaintiffs in the action, or his or their 
Jays nent © ſureties as aforeſaid.” | 


delivered 
e on tis 
L 


And 


: And it is further enacted, © That the ſeveral ſum or ſums of 
e which ſhall be ſo rated and aſſeſſed, and levied and 
collected as aforeſaid, for the reimburſement of the expences 
„ neceſſarily 


11408 
1 
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cc neceſſarily ſuſtained by any high conſtable or high conſtables in 
c defence of any action brought againſt the hundred upon the ſta. 
« tutes above mentioned, or either of them, in caſe of any judy. 
« ment given againſt the plaintiff or plaintiffs, ſhall be paid with. 
46 in ten days after ſuch collection, unto the ſaid juſtices, or one 
« of them, to the uſe and behoof of ſuch high conſtable or high 
« conſtables, to whom the ſaid juſtices ſhall, upon requeſt, pay 
« and deliver over the ſame.” ; 
And it is further enacted, “ That the juſtices of peace, hy 
c whom ſuch taxations and aſſeſſments as aforeſaid ſhall, in pur. 
« ſuance of the ſaid ſtatute made 27 Eliz. cap. 13. and alſo of 
ce this preſent act, be made, ſhall limit and appoint, at their dif. 
cc cretion, ſome certain reaſonable time within which ſuch taxz 
« tions and aſſeſſments ſhall be levied and collected, which time 
« ſhall not exceed thirty days; and alſo, that if any officer or 
« officers, who are to levy and collect ſuch taxations and afleſ. 
« ments as aforeſaid, ſhall refuſe or neglect to levy and colled 
cc the ſame within ſuch time as ſhall be limited and appointed by 
« the ſaid juſtices of the peace for their doing thereof, or ſhall re- 
« fuſe or negleCt to pay and deliver over the ſums of money { 
cc levied and collected to the ſaid ſheriff, and alſo to the ſaid jul- 
cc tices, in ſuch manner as the ſame in the ſeveral caſes herein 
before mentioned are reſpectively directed to be paid, within the 
cc reſpective times herein before limited for ſuch payment thereof, 
cc every ſuch officer ſhall, for every ſuch refuſal or neglect, for- 
« feir double the ſum appointed to be by him levied and collected 
« as aforeſaid.” 5+ | | 
(a) The caſe By (a) ſtat. 22 Geo. 2. cap. 24. No perſon ſhall recover again 
of Chandier cc the hundred, in any action on any of the ſtatutes of hue and 
1 I. „bo © Cry, more than 200 J. unleſs at the time of the robbery there 
fued the © be two (6) preſent at the leaſt, to atteſt the truth of his or thei 


Hundred of 4c being ſo robbed.” 

Cunning in | 

Berks, in the year 1748, which was attended with many ſuſpicious circumſtances, and for a very lay 
ſum of money, occaſioned this act. (+) By tat. 30 Geo. 2. c. 3. II. & 4 Geo. 3. c. 2. \ 118. 
xeceivers of the land- tax ſhall not ſue the county for a robbery, unleſs there were three perſons in colt 
pany carrying-the money. 


Fitzgib. [Here let it be obſerved, that as the ſtatute of Minton incore 
© a porates the hundred ſo as to ſubject them to be ſued, it, by con 

ſequence, gives them the capacities attaching upon the charac 
(e) See as of defendants: they may therefore ſue 'the plaintiff (e) for the 


to tate coſts of a nonſuit; they may bring a ſcire facias, or an action 0! 


te. debt upon the judgment; or proceed againſt the ſheriff for 
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(A) What Perſons are eſteemed ſuch, ſo as to come 


| Bennet 


| from the w 
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Jdiots and Tunaticks. 


within the Protection of the Law. 
(B) How they are to be found ſuch. 


(c) Who hath an Intereſt in, and Juriſdiction over 


them: And herein of appointing them proper 
Curators and Committees, and the Power and 
Duty of ſuch Committees. | 


(D) How far their Want of Underſtanding ſhall be 
laid to be prejudicial to them in Civil ReſpeQs. 


(E) How far the Want of Underſtanding will excuſe 
in Criminal Caſes. 


(F) How far their Acts are good, void, or voidable. 


(G) How they are to ſue and defend. 


(A) What Perſons are eſteemed ſuch, ſo as to come 
within the Protection of the Law. 5 


3 more general deſcription of a perſon, who, from his co. Lit. 246, 
want of reaſon and underſtanding, comes within the pro- 409: 124 


tection of the law, is that of non compos mentis. _ 2 (ite 
ſame rules of judging of inſanity prevail at law and in equity, Oſmond v. Fitzroy, 3 P. Wms. 130. 


a v. Vale, 2 Atk. 327. though Sir. Wm. Black ſtone in i Comm. 304. ſeems to point at a differ- 
ce, For if areturn to an inquilition ſtate the party to be incapable of managing himſelf and his affairs | 
is eakneſs of his mind, a commiſſion of lunacy will not iſſue, the court of Chancery having 

er zone further from the ancient returns, which were, /unaticus vel non, than in allowing returns of non 


Abe mentis, or inſane mentis, or ſince the proceedings have been in Engliſh, of unſound mind, which 


amounts to the ſame th 


by ſeveral ate of ea Non compos mentis is now indeed a proper technical term, being legitimated 


ment. Ex parte Barneſley, 3 Atk. 168. Lord Donegal's caſe, 2 Vez. 407. ] 


K are, ſays my Lord Cole, four kinds of men who may be. co. Lit. 4. 
"Wb e non compos : 1. An idiot, who is non compos from his 13 
= 7 2, One made ſuch by ſickneſs. 3. A lunatick, quia Hiſt. P. C. 
14ango gaudet lucidis intervalis, who is non compos only for the 30 to 37. 

. - time 
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(a) Plow. time that he wants underſtanding. 4. One that is drunk; which 
29. Own: laſt is ſo far from coming within the protection of the law, tha len 
ror ng his drunkenneſs is an (a) aggravation of whatever he does amiſz. pe 
& detegit. | : 3 1dic 
Dyer, 25. 1. An idiot is a fool or madman from his nativity, and one tur, 
Moor, 4, who never has any lucid intervals; therefore, the king has the king 
* protection “ of him, and his eſtate, during his life, without ren. life, 
F. N. B. dering any account; becauſe it cannot be preſumed that he vil the 
233- See be ever capable of taking care of himſelf or his affairs: And ſuch mar 
. a one is deſcribed a perſon that cannot number twenty, tell the day | of | 
flat. 1. c. 9. Of the week, does not know his father or mother, his own ape, duri 
as tothe c. But theſe are mentioned as inſtances only; for idiot or not, caſe 
« =. being a queſtion of fact, muſt be tried by jury, or inſpection. | and 
with reſpect to the cuſtody of the lands of idiots ; and c. 10. as to the providing for lunaticks, Videinfra, derſt 
3 Mod. 43, But though an idiot muſt be ſo a nativitate, yet if by inquiſ- | ** 
3 408 tion it be found that A. is an idiot, not having any lucid interyal Wo 
S. C. cited, Per. ſpatium octo annorum, this is a ſufficient finding; for the inqui- 
2 Chan. fition having found the party an idiot, the adding per ſpatium of ng 
Þ wg annorum is ſurpluſage, and ſhall be rejected. ws 
277. * 7. S. C. Prodgers and Lady Frazier. 
Hale's Hiſt. 2. One made ſuch by ſickneſs, which my Lord Hale calls d. 
P. . zo. mentia accidentalis vel adventitia, and which he again diſtinguiſhes 
into a total and a partial inſanity, from its being more or lf v 
violent, is ſuch a madneſs as excuſeth in criminal caſes ;*and b 
though the party, in every thing elſe, be entitled to the ſame pro- 104 
tection with an idiot, and though his diſorder ſeem permanent Th 
and fixed, yet as he had once reaſon and underſtanding, and a ander 
the law ſces no impoſſibility but that he may be reſtored to them, whict 
it makes the king only a truſtee for the benefit of ſuch a one, An 
without giving him any profit or intereſt in his eſtate. : madn, 
4 Co. 125. 3. A lunatick; this is alſo dementia accidentalis vel adventitu, eſche; 
eee and takes its name from the great influence which the moon has pecti 
P.C.3:. in all diſorders of the brain (a); and though ſuch a one hath it pp 
[/a) This tervals of reaſon, yet during his phrenzy he is entitled to the Wi party 
dee 53 ſame indulgence as to his acts, and ſtands in the ſame degree wit find +] 
the moon one whoſe diſorder is fixed aud permanent. ſpecial 
hath been exploded by the founder philoſcphy of modern times. However, a claſſick reader will hart } efore 
pleaſure in an elegant Latin treatiſe, De imperio ſolis ac lunæ in bumara corpora, et morbis inde oriundin of KD 
the late Dr. Mead, ] s x pear t 
| - 0 office 
Plow. 19. a. 4. One made mad by drunkenneſs, which is called dementia /, vit. 
wo pl fefata ; and though, as hath been ſaid, ſuch a perſon be not . * 
8 titled to the protection of the law, yet if a perſon by the yolk f Fes 
Hale's Hit. fulneſs of his phyſiclan, or by the contrivance of his enemies, = ny 
F. C. 32. or drink ſuch a thing as cauſeth phrenzy, this puts him in t Alſo 
ſame condition with any cther phrenzy, and equally 3 Nquiſit 
him; alſo, if by one or more ſuch practices an habitual ot _ nd the 
phrenzy be caufed, though this madneſs was contraQed by * P be a 
vice and will of the party, yet this habitual and fixed Phren TIN 
thereby cauſed, puts the man in the ſame condition, as if the fam me in 
was contracted involuntarily at firſt. zu wa 
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But though this ſubject of madneſs may be ſpun out to a greater 


length, and branched into ſeveral kinds and degrees, yet it ap- 
pears that the prevailing diſtinction herein, in law, is between 


7 idiocy and lunacy; the firſt, a fatuity a nativitate, vel dementia na- 
5 turalis, which excuſeth the party as to his acts, and entitles the 
the king to the receipt of the rents and profits of his eftate during his 
en. life, without being obliged to render any account for the ſame; 
will the other, accidental or adventitious madneſs, which, whether per- 
uch manent and fixed, or with lucid intervals, goes under the name 
lays | of lunacy, and (a) equally excuſeth with idiocy, as to acts done (a) 4 Cs. 
age, during the phrenzy; but herein they differ, that in the latter 25.2 
not, | caſe the king, as hath been ſaid, is only a truſtee for the lunatick, 
5 | and accountable to him, if he happens to be reſtored to his un- 
fi. derſtanding, or to his repreſentatives, if it happens otherwiſe : 
wil | But in what things they further differ, will be ſeen by that which 
: follows. | | 
in If a man loſes his ſpeech by an apoplectick fit, though he Pitt's caſe 
1598 ſhews ſome ſigns of ſenſe, a commiſſion may be granted againſt cited by 
2 och . Lord Hard- 
him. wicke, Ca. temp. Hardw. 52, 2 Barnard. 457. 
ll 5 (B) How they are to be found ſuch. 
ui 
r {el EVERY perſon of the age of diſcretion is in law preſumed to Hale's Hit. 
;*and be of ſound mind and memory, unleſs the contrary appear; F. C. 33. 
e pro- and this rule holds as well in civil, as criminal caſes. | 1 
nanent The trial of idiocy, madneſs, or lunacy, in civil caſes, and in 9 Co. 31. a. 
and a order to the commitment or cuſtody of the perſon and his eſtate, 4 O0. 125. 
then, which belongs to the king, either to his own uſe and benefit, as I 2 
a ole, in caſe of idiocy, or to the uſe of the party, in caſe of accidental inguirends, 
5 madneſs or lunacy, is by writ or commiſſion to the ſheriff, or 3 ahh 
ventitin eſcheator, or particular commiſſioners (5), both by their own in- 3. mes 
oon has ſpection and by inquiſition, to inquire and return their inquiſition (5) Theſe 
nath il. into the Chancery; and thereupon a grant or commitment of the Þ**r way 
to the Wparty and his eſtate enſues: And in caſe the party, or his friends, oa Ps 
ee with ind themſelves injured by the finding him a lunatick or idiot, a as the autho- 
W | _ writ may iſſue to bring the party before the chancellor, or 3 
1245 before the king, to be inſpected; and if, on examination, it ap- miſſions is 
Pear that the party is no (c) idiot, the whole commiſſion and not in the 
N lice ſhall be diſcharged without any traverſe or monſtrans de ee 
rentia pro, | but — the.” 
> not eu- ury too, they cannot be executed abroad, as in caſe of a commiſſion to appoint a guardian. Ambl. x 12.] 
nikil ©) That idloey may be tried by inſpection, becauſe it may be diſcerned; but not lunacy without taking 
e * ta commiſſion of lunacy. Skin. 5. | 5 
mies, - | | 
m in bo Alſo, the party found an idiot or lunatick may traverſe (d) the Skin. 178. 
3 nquiſition, as may any other perſon having a title to the land; L) This 
1 or u tbcrefore it is faid that by the ſtatute 18 H. 6, cap. 7. there ought. en b 
d by ts Bp be a month's time between th f the inquiſition and fl. 2 Edw.6 
\ phren Wi crane of 61 me between the return of the inquiſition an 21 * . 
Band of the cuſtody and the lands, in order for the parties to 8.8.8 
f the (3 dme in and tender ſuch traverſe. E 


; vides, ** that 
a) perſon ſhall be untruly founden lunatick or idiot, every perſon grieved by ſuch office or inquiſition, 
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mall and may bave his or their traverſe to the ſame immediately, or after, at his or their pleaſure, ni 
proceed to trial therein, and have like remedy and advantages, as in other caſes of traverſe upon unte 
3nquifitions or office founden. Though the ſtatute gives the right to traverſe to all perſons aggrieved iy 
the inquiſition, yet the heir cannot traverſe it, but is bound upon the traverſe by the lunatick, or his 
alienee, who may both traverſe it, Ex parte Roberts, 4 Atk. 312. In the caſe of a lunatick, the tines 
may be by attorney, but an idiot muſt traverie in perſon. 3 Atk. 7. However, if there be an application 
to traverſe. or ſuperſede the commiſſion, the lunatick muſt appear to be examined coram rege in cdl, 
which words have been conſidered to mean, the court of Chancery. Ambl. 112. And in the mean ting, 
till the point of lunacy is determined, the court will make a proviſional order as to the lunatick's effech. 
3 Atk. 635. It hath been doubted, notwithſtanding the above ſtatute, whether the party aggriend h 
the inquifition muſt not apply to Chancery, Ley. 26, 27. And it is certain that he muſt apply, in ord 
to ſuſpend the grant of the cuſtody of the perſon, which regularly is immediate upon the return of the 
inqueſt. He muſt apply too for permiſſion to traverſe, which the court will not grant to a ſecond inqui. 


fl tion clearly finding the party non compos, as it would ſpin out the proceedings to a very great length and li 
hs infinite expence. Ex parte Barnſley, 3 Atk. 185. And none of theſe inquiſitions are concluſive; fat , 

4 the parties diſſatisfied with chem, may litigate the point again either by bringing actions at law, or by bill 5 
9 in equity. 1d, ibid.] A | of 
9 2 Sid. 124. If by inquiſition a perſon be found a lunatick, and the cuſtody 1 
1 Suſan Thorn granted to J. S. and the party thus found bring a ſcire facias to 
16 v. Cowaid. . * N 

. ſet aſide the inquiſition, the committee of the lunatick cannot 8 
Fi plead, nor join iſſue in ſuch ſcire facias ;> for he can have no in- 2 
1 tereſt in the eſtate of the lunatick, being only in the nature of: ord 
. bailiff to the king; and therefore his duty is to inform the king | 1 
| attorney general of the nature of the affair, who is the proper WW bee 
i perſon to conteſt the matter in behalf of the king. lut 
1 36 Af. pl. As to idiocy, lunacy, or madneſs, which excuſes in capita = 
L = f caſes, it is not neceſſary that it was found by inquiſition that the lat 
"0 And. 10). Party was a madman, idiot, or lunatick, previous to the commit 

1 154. Sav- ment of the fact; for if he was actually mad at the time of the f 
bg ; e c fact committed, this ſhall excuſe ; and this regularly is to be tne Ka 
A 2. Hales by an inqueſt of office to be returned by the ſheriff of the county but 
4 Hiſt. P. C. wherein the court fits for the trial of the offence; and if it be hol 
N 35, if found that he was actually mad, he ſhall be diſcharged without par 
5 * any other trial; but if they find that the party only feigns hi 4 N 
. who try the ſelf mad, and he refuſes to anſwer or plead, he ſhall be deal fay 
4 — 5 with as one who ſtands mute“. — 5 ſtat 
. guire of the fact of lunacy, on the priſoner's defence, and acquit him, if actually mad, without the form pot 
90 and trouble of an inqueſt of office? See the next caſe. 8 | lome 
11 | | | | certa 
if Hales Hit. Alſo, in caſe a man in a phrenzy happen by ſome overſight, & e 
* Ha 35» by means of the gaoler, to plead to his indictment, and is pll lord « 
Wh upon his trial, and it appears to the court upon his trial that he , tons 
464 mad, the judge in diſcretion may diſcharge the jury of him, # re 
1 remit him to gaol to be tried after the recovery*of his underſtand 5 
a. ing, eſpecially in caſe any doubt appear upon the evidence touchiq . 
Wilt the guilt of the fact, and this in favorem vitæ; and if there ben 4 0 
44 Colour of evidence to prove him guilty, or if there be a 9,9 « f 
34 evidence to prove his inſanity at the time of the fact comm - 
14 then upon the ſame favour of life and liberty, it is fit it ſhoul « fl 
3 proceeded in the trial, in order to his acquittal and enlargement. « 9 
. Hale's Hit, So, if a perſon during his inſanity commit a capital oa « þ, 
i F. C. 36. recover his underſtanding, and being indicted and arraigned * A 
39 | the ſame, plead not guilty, he ought to be acquitted 3 for, by tes 1 
4 of his incapacity, he cannot act elles animo. « pe 
4 4 #-> 
3 Ve 
4 

[ll | 

"LY 

1 


—— 


ſight, 0f 
id is put 
that be i 
him, and 
\derſtand 
touching 
nere be 00 
1 pregnatl 
ommitted 
ſhould 
rgement. 
- 
aigne 

„brit 


Tdiots and Lunaticks, 


(C) Who hath an Intereſt in, and Juriſdiction over 
them: And herein of appointing them proper 
Curators and Committees, and the Power and 
Duty of ſuch Committees. | 


IT ſeems to be agreed at this day, that the king as parens patrie Stanf. Pre- 
hath the protection of all his ſubjects, and that, in a more pecu- 8. © 9. 


liar manner, he is to take care of all thoſe who, by reaſon of their , p_ 14. 


imbecility and want of underſtanding, are incapable of taking care 4 Co. 126. a. 
of themſelves; this, in ſome books, is called a prerogative in the Le This 
crown, and in others a regium munus, or duty which the king owes branch of 
his ſubjects in return for their ſubjection and allegiance to him(a). che preroga- 
; ; tive is gene- 
rally, but not neceſſarily, exerciſed by the perſon who has the cuſtody of the great ſeal, to whom it is de- 
legated by warrant under the ſign manual, counterſigned by the two ſecretaries of ſtate. But the warrant 
confers no juriſdiction, only 'a+ power of adminiſtration, and if that power be abuſed or any erroneous 
orders be made under it, as it is derived under the fign manual, the appeal is to the king in council. 
2 Vez. jun. 7. 72. 3 Atk. 635. 3 P. Wms. 104. 6 Br. P. C. 329. But the court of Chancery, if it 


| ſees cauſe, may vary its own orders. Ex parte Grimſtone, Ambl. 706. This power appears to have 


been exerciſed in the court of Chancery prior to the erection of the courts of Wardſhip, upon the diſſo- 
lution of which courts it again reverted to the Chancery. 2 Atk. 553. And that court will exerciſe 
it where the perſon of the lunatick is ameſnable, but the property is out of the juriſdiction, Ex 
parte Marchioneſs of Annandale, Ambl. 80. and alſo where the lunatick is abroad; for the jury may be 
atisfied without an inſpection. Ex parte Southcote, Id. 109 Le” 


My Lord Coke in his 2 Inf. is of opinion, that by the common a Int 14 
law the king had no prerogative in the cuſtody of an idiot's lands, 4 ©9 126. 


but that the ſame belonged to the lords of whom the lands were [09 = 


holden, and that the ſame was given to the king by ſome act of the ſtatute 
parliament after the making of magna charta, and before the ſtatute „ung in- 


. . ducti 
de prerogativa regis, 17 E. 2. cap. 9. but in 4 Co. Beverley's caſe he kgs 4 


ſays, that this prerogative was by the common law, and that the right of the 
ſtatute de prerogativa regis is only declarative thereof (b). COLNE 
; words of it 
put this paſt all doubt. But whether the king had this prerogative by the common law, or by force of 
tome non-exiſting ſtatute, ſeems not ſo clear. Bracton makes no mention of it; but Fleta tells us, that 
certain perſons, called tutores, uſed to have the cuſtody of the lands idiotarum et ſtultorum; and that this 
truſt having been greatly abuſed, an act was made in the reign of Edw. 1. giving to the king the cuſtody 
of the perſons and inheritances idiotarum et ſtultorum, being ſuch a nativitate 3 with a reſervation to the 
lord of all his lawful claims for wards, relief, and the like. Fleta, pa. 6. & 10. Fleta however men- 
tons only natural fools but the very introductory words of the fiat. of 17 Ed. 2. c. 10. © babet provie 


Aire ſhew a pre-exiſtent right in the crown to the cuſtody of the lands of lunaticks. ] 


But however that may be, now, by the ſtatute de prærogativa 
gig, or 17 E. 2. cap. . it is enacted, © That the king ſhall have the | 
* cultody of the (c) lands of natural fools, taking the profits of (e) And alſo 


them, without waſte or deſtruction, and ſhall find them their f their 
goods and 


| f neceſſaries of whoſe fee ſoever the lands be holden; and after Ces. 
| © the death of ſuch idiots, he ſhall render it to the right heirs, ſo 4Co. 143. 


f that ſuch idiots ſhall not alien, nor their heirs ſhall be diſin- 

herited.” 22 | 

. And cap. 10. of the ſaid ſtatute, „ Alſo the king ſhall provide 

: when any (that before time hath had his wit and memory) hap- 

a = to fail of his wit, and there are many per lucida intervalla, 
that their lands and tenements ſhall be ſafely kept without waſte 
Vor. III. 1 M m : 


« and 
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| ec and deſtruction, and that they and their houſhold ſhall live and 


be : Y mitte 
se be maintained competently with the profits of the ſame, and Gate 
« the reſidue, beſides their ſuſtentation, ſhall be kept to their uſe, 0 
c to be delivered unto them when they come to right mind; ſo ne? 
& that ſuch lands and tenements ſhall in no wife be ahened, and 3 
<« the king ſhall take nothing to his.own uſe ; and if the party die WY 
cc in ſuch eſtate, then the reſidue ſhall be diſtributed. for his ou], 5 5 
| & by the advice of the ordinary.“ . | 3 1 
(a) Bro. This diſtinction, eſtabliſhed by this ſtatute, between the king's "07 
- With 4. 5* intereſt in the lands of an idiot and lunatick, is laid down and ad. ſes 
yer, 25 * . 1 .* . . - amon! 
Moor, 4. mitted in all the (a) books which ſpeak of this matter; and on this It 
pl. 12. foundation it hath been (5) reſolved, that the king may grant the partec 
; 5 _ cuſtody of an (c) idiot and his lands to a perſon, his heirs and ex- 8 
do. Lit. 247. ecutors, and that he had the ſame intereſt in ſuch a one as he had ben 
(5) 3 Mod. in his ward by the common law. e 
43-4+ | a 
Skin.:5, 177, pl. 7. 2 Show. 171. pl. 164. Vern. 9. Prodgers and Lady Frazier, (e) But the king inheri. 
cannot grant the cuſtody of the body and lands of a lunatick to one, to take the profits to his own uſe, Iaiole 
Moor. 4. pl. 12. adjudged. [Though the king or great ſeal cannot grant a lunatick's eſtate without 00 
account; yet they may allow as great a ſalary for the maintenance of the lunatick, as the income of the my V 
eſtate amounts to. Sheldon v. Forteſcue Aland, 3 P. Wms. 110. ] | ciple t 
| 13 | 9 8 . | | 5 to be! 
4 Co. 127. But though a lunatick is by commiſſion to be under the care of oak 6 
Aron the publick, and the lord chancellor is to appoint a committee for K 
5 him whoſe acts are ſubject to the controul, and correction of the Fe 
court of Chancery; yet ſuch a one, whether ſo appointed, ot bs el 
whether he of his own head take upon him the care and manage- perlon 
ment of the eſtate of a lunatick, is but in nature of a bailiff o 8 
truſtce for him, and accountable to him, his executors or admin Kells 
ſtrators. | | . A 
7 2 £46 vetwed 
Vern. 262. And as the committees of a lunatick have no intereſt, but an muſt +: 
CORE eſtate during pleaſure, it hath been ruled, that they cannot make upon t 
The com- leaſes, nor any ways incumber the lunatick's eſtate, without the pet 
2 of a ſpecial order from the court of Chancery, where the profits are not "mM 
unatic ; — — Aer 
e, ſufficient to maintain the lunatick *. . Wh 
make a leaſe of the Junatick's lands at law. 'Knipe v. Palmer. 2 Wilf. 130. [Nor can he preſent toi band 7 
vacant benefice. The right of preſentation belongs to the great ſeal, and was firit aſſerted by Lord Talbot Talbot 
1 Wooddeſ. 409.] Pars 
| | Ns Oi the 
Vern. 262, Alſo, where a lunatick, before he became ſuch, made a mort Any int 
3* _ - gaye of good part of his eſtate for 50 J. and the committee trans eing a 
ferred this mortgage, and took up 3 or 400 J. more upon it; it was tily j 
holden by my lord keeper, that the mortgage ſhould ſtand as 3 n 7s 
ſecuriy for the 50 J. only. | | 5 of ſuch 
Vern. 63. And as to improvements and buildings on the lunaticks i 1; 
33 eſtate, it has been holden, that upon his death the heir muſt be an, t 
of the real let into the eſtate without making any allowance for ſuch im- nan w. 
eſtate of a provements. pow to 
lunatick, : n ; The 
may exetCiſe the ſame power over it in regard to cutting timber for repairs, as any difcreet perſon ale on of 
was the abſolute owner of the foil might do. Ex parte Ludlow, 2 Atk. 407. ] * 
5 Se 5 ne: bu 
2Vern. 192. The committees of a lunatick having inveſted part of the = t is his 
W. tickꝰs perſonal eſtate in a purchaſe of lands, made in the Iunatick ie per. 
name to him and his heirs, the queſtion was, whether the com irled te 


mittee 
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a mittees had not exceeded their power by changing the perſonal 
d eſtate into a real eſtate, and thereby defeating the next of kin, in 
2 {your of the heirs at law; and after great debate, and upon read- 
0 ing the ſtatute made touching the granting the cuſtody of the 
it lunatick, whereby it is provided, that the ſurplus ſhall be fafel 
ie kent and delivered to him, if he recover ; if not, upon his ah 
ul, to be employed for the benefit of his ſoul, c. the court decreed 
an account of the perſonal eſtate, and the lands purchaſed to be 
gs bold, and the money to go and be divided, as perſonal eſtate, 
ade amongſt the next of kin. 
li t is a rule, ſtated indeed by Lord Hardwicke as never de- 
the parted from, not to vary or change the property of a lunatick, fo 
on as to effect any alteration as to the ſucceſſion to it. But Lord 
hai Able, C. decreed (a) incumbrances paid off in the lifetime of the 
Junatick out of ſavings of the eſtate, to be aſſigned to attend the 
king inberitance, and not in truſt for the next of kin, the ruling prin- 


ale in the management of a lunatick's eſtate, being the doing 
that which is moſt beneficial to the lunatick. It is upon this prin- 
Giple that the court will order part of the lunatick's perſonal eſtate 
to be laid out in repairs (5), or even upon improvements of his 
real eſtate, if the intereſt of the lunatick requires it, and the 
next of kin cannot ſhew good cauſe againſt it. So, if the intereſt 
of the lunatick requires it (c), the court will order timber upon 


re of 
e for 
f the 


d, ot his eſtate to be cut and ſold, and the produce of it will go to his 
nage perſonal repreſentatives. The immediate intereſt of the lunatick 
15 5 the only object which the court attends to; the eventual in- 
mini 


tereſts of the ſucceſſion are not regarded: There is no equity as 
between mere, abſolute, real, and perſonal repreſentatives; they 
muſt take the property as they find it; and therefore (d) a charge 
upon the eſtate falling into the lunatick as the repreſentative of 
the perſon for whoſe benefit the charge was made, ſhall fink for 
the benefit of the heir. 5 | 
Where the cuſtody of the lunatick's eſtate was granted to huſ- 
band and wife, the wife being next of kin to the lunatick, Lord 
Talbot held, that the huſband's right was determined by the death 
of the wife, it being a joint grant, and a mere authority without 
ply intereſt, But it is not uſual to grant the cuſtody to two, it 
being attended with inconveniencies, nor was the huſband neceſ- 
Erily joined in this grant, for it had been holden by Lord Parker, 
in Ex parte Kingemill, Mich. 1720, that a feme covert was capable 
bt ſuch a grant. | | | | 
| Where two perſons equally a-kin to a feme lunatick, the one a 
man, the other a woman, applied for the commitment, the wo- 
pan was preferred, as being of the ſame ſex, and better knowing 
now to take care of her. | 
The next heir is ſeldom permitted to be committee of the per- 
on of the lunatick, becauſe it is his intereſt that the party ſhould 
le: but there lies not the ſame objection to the next of kin, for 
ts his intereſt to preſerve the lanatick's life, in order to increaſe 
Ne perſonal eſtate by favings, which he or his family may be en- 
itled to enjoy. It is uſual therefore to grant the cuſtody of the 
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perſon to the latter, and to commit the management of the eſat 
to the former, it being clearly his intereſt, by good managemest 
to keep it in condition.] . 

preced . Alſo, the care and management of all affairs relating to idiot 


« 
v Wh and lunaticks is ſo peculiarly under the power and direction of T 
23. the court of Chancery, that all abuſes in relation to them, as tak « 7 
| [(#) Or not ing them out of the cuſtody of their committees, marrying them, 3 
producing Oc. (a) are puniſhable as contempts to that court. Hh, 
em, when | \ a 
requiced, Lord Wenman's caſe, i P. Wms. 701. Ex parte Ludlow, 2 P. Wms. 638.] ce p 
e cc 
Ex parte [Although the guardianſhip of the king may be ſaid to be d. 7 : 
Grimſtone, termined by the death of the lunatick, yet it hath been holden, «yp 
= 2 that the chancellor may make an order in the lunatick's affairs aþ « {þ 
Armftrong, ter his death.] | « 6f 
3 Br. Ch. Rep. 238. : « {y 
4 Co. 1.6. But it ſeemeth, that the 17 E. 2. fat. 1. cap. 9. which gireth t if 
HG Co, the wardſhip of idiots lands to the king, he finding them come. 1 
ones 12 nient maintenance out of the profits thereof, extends not to c. * 5 
pyhold lands, for the prejudice that would thereby enſue to the « fo. 
lord; but yet all alienations made by an idiot of his copyhull c 
lands after office found, ſhall be avoided by the king. « no 
Noy, 27. And yet it hath been holden, that though the king cannot han « pre 
np ei the cuſtody of an idiot or lunatick copyholder, by reaſon of the * 
e prejudice that might accrue to the lord thereby, that yet the lon « the 
of a manor de communi jure hath not the cuſtody of a lunatich 1 600 
lands, but that there mult be a cuſtom to warrant it. « cha 
Cro. Jac. But it hath been reſolved, that the lord ſhall have the cuſtody « (}, 
eie of one that is mutus & ſurdus, without alleging any cuſtom in 4 mii 
ner. it; and the reaſon given why the lord ſhall have the cuſtody h ig co 
becauſe otherwiſe he would be prejudiced in his rents and fe: = regt 
vices, which reaſon extends as well where there is no cuſtom, # ad 
where there is; and if the cuſtody of one that is mutus & ſa 
of common right belongs to the lord, by the ſame reaſon of ai b); 
þ that is a lunatick. | 1 : 
Ia 2 Roll, © And though the king, as hath been ſaid, has the ſole diredu lai 
"a Abr. 546. and management of idiots, Ec. yet a private perſon may cout 
3 a friend who is mad, and bind and beat him, Qc. in ſuch mu IN 
4 ner as is proper in ſuch circumſtances. | | in 
w Alſo, by the 12 Ann. cap. 23. reciting, that whereas there apable 
50 ſometimes in pariſhes, towns, and places, perſons of little ori Allo 
1 eſtates, who, by lunacy or otherwiſe, are furiouſly mad, and due it 
1 gerous to be permitted to go abroad, and, by the laws in bell emor 
1 the juſlices of peace and officers have not authority to ref uring 1 
1 and confine them, it is enacted, That it ſhall and may be beck 
64 « ful for any two or more juſtices of the peace where ſuch un ontrac 
1 « tick, or mad perſon, ſhall be found, by warrant under thet erſon 
4 « hands and ſeals, directed to the conſtables, churchwardens, elrs m; 
1 cc overſeers of the poor of ſuch pariſh, town, or place, ot ſom If an 
Wh ce of them, to cauſe ſuch perſon to be apprehended and cd; 
3 « fafely locked up in ſuch ſecure place within the county Ws It 
'F % ſuch pariſh or town ſhall lie, as ſuch juſtices ſhall, 2 ding fe 
» | a 
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Tdiots and Lunaticks, 


« hands and ſeals, direct and appoint ; and (if ſuch juſlices find 
« it necefſary) to be there chained, if the laſt legal (a) ſettlement 
« of ſuch perſon ſhall be in any pariſh, town, or place within 
« ſuch county; and if ſuch ſettlement ſhall not be there, then 
« ſuch perſon ſhall be-ſent to the place of his or her legal ſettle- 
« ment, as vagrants by this act are directed to be ſent, (whip- 
« ping excepted) and ſhall be kept ſafely locked up or chained as 
« aforeſaid 3 and the charges of keeping and maintaining ſuch 
« perſon during ſuch reſtraint, (which ſhall be for and during 
« ſuch time only as ſuch lunacy or madneſs ſhall continue) ſhall 
« be ſatisfied and paid by order of two or more juſtices of the 
peace for the county, town, or place where ſuch ſettlement 
« ſhall be, out of the eſtate of ſuch perſon, if ſuch perſon hath an 
« eſtate to pay and ſatisfy the ſame over and above what ſhall be 
« ſufficient to maintain his wife and children, if he hath any; and 
« if he hath not ſuch an eſtate, then the charges of keeping and 
| © maintaining ſuch perſon, during ſuch reſtraint, ſhall be ſatisfied 
« and paid by ſuch ways and means as the poor of ſuch pariſh, 
« town, or place, are by the laws in being, to be provided for.” 

&« Provided that this act, or any thing contained therein, ſhall 
« not extend, or be coultrued to extend, to reſtrain or abridge the 
| © prerogative of the queen, or the power or authority of the lord 

« chancellor, lord keeper, or commiſſioners of the great ſeal for 
the time being, or of the chancellor, or vice-chancellor of the 
« county palatine of Lancaſter for the time being, or of the 
% chamberlain, or vice-chamberlain of the county palatine of 


he lord 
natick 


. 


(a) That an 
idiot gains a 
ſetuement 
like any 
other poor 
child, and 
that the fa- 
ther ought 
to maintain 
him; but if 
he cannot, 
the pariſn 
or place 
where he is 
ſettled. 

2 Salk. 427. 
pl. 1. 


* See alſo 
the ſtat, 

17 Geo. 2. 
c. 5. $20, 
power given 
to two juſ- 
tices to con- 
fine a luna» 
tick, it his 


cult N © Ch:fter for the time being, touching or concerning the pre- innen 
tom ict © miſes . | Ls ty, other= 
ſtody 1h wiſe to ſend him to his ſettlement. —f Private mad-houſes are required to be licenced, and are other- 
and {t- oy I by 51 14 Geo. 3. c. 49 · , continued by ſtat. 19 C. 3. c. 15· and made pet petual by 

Ac. 2 . 3» C. 91. : , . * 
ſtom, 0 . 
5 ſurds 


n of ons 


D) How far their Want of Underſtanding ſhall be 
Aireciu laid to be prejudicial to them in Civil Reſpects. 
xy conhut | 

uch mat 


there i 


N idiot, or perſon non compos, may inherit, becauſe the law, 
in compaſſion to their natural infirmities, preſumes them 
apable of property. | 


little ot 0 Allo an idiot, or perſon of nn ſane memory, may purchaſe, be- 
, and d gaule it is intended for their benefit; and if after recovery of their 
s in bei emory they agree thereto, they cannot avoid it; but if they die 
to re ring their lunacy, their heirs may avoid it, for they ſhall not be 
nay be beet to the contracts of perſons who wanted capacity to 


ntract; ſo if, after their memory recovered, the lunatick, or 
erſon non compos, die without agreement to the purchaſe, their 
ers may avoid it. | 
lf an idiot or lunatick marry, and die, his wife ſhall be en- 
owed; for this works no forfeiture at all, and the king'has only 
4 cuſtody of the inheritance in one caſe, and a power of pro- 


ng for him and his family in the other; but in both caſes the 


M m 3 | freehold 


Co. Lit. 2. 8. 


Co. Lit. 2. 
2 Vent. 203. 


. 
Co. Lit. 
31. 4, 
4 Co. 1243 
WAY 
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534 Jdiots and Lunaticks. 
| freehold and inheritance is in the idiot or lunatick; and there- 
(a) Vet wide fore (a) if lands deſcend: to an idiot or lunatick after martiage, 
wrt 4 and the king, on office found, takes thoſe lands into his cultody, 
' * © or grants them over to another, as committee, in the uſual man- 
ner; yet this ſeems no reaſon why the huſband ſhould not be te- 
nant by the curteſy, or the wife endowed, ſince their title does 
not begin to any purpoſe till the death of the huiband or wil, 

, when the king's title is at an end. 3 

Perk, 365. A lunatick ſhall be tenant by the curteſy, and ſhall have dower; 
ſo though a woman, being a lunatick, kill her huſband, or any 
other, yet ſhe ſhall be endowed, becauſe this cannot be felony 
in her, who was deprived of her underſtanding by the ad of 


God. + a; 
it. C405 If a perſon non compos be diſſeiſed, and a deſcent caſt, this, it 


wn ag is ſaid, takes away his entry, but not the entry of his heir; fa p 
* regularly, the non compos in this caſe cannot allege the dilabiliy , 
{ 


in himſelf, becauſe he cannot be ſuppoſed conſcious of it, noris 
he allowed ever, at any time, to allege it, for when he is once 
nom compos, there is no certain time when he can be adjudged to pt 


recover that diſability, unleſs where he is legally committed, and Cc 
then the acts during his lunacy will be ſet aſide and diſcharged be 
and afterwards the commiſſion ſuperſeded ; for in no other wa or 
can the non compos be legally reſtored to his right, and to his Ct nic 
Pauacity of acting. 8 on 
4 £o.23.b. A perſon non compos, being lord of a copyhold manor, may 
org make grants of copyhold eſtates ; for ſuch eſtates do not take thei 8 
107. perfection from any power or intereſt in the lord, but from the ſo] 
cuſtom of the manor, by which they have been demiſed and de 
miſeable time out of mind, | | offi 
Godolph. Idiots and lunaticks are both by the civil law, and likewiſe by rai 
8 Les. the common law, incapable of being executors or adminiſtraton 
for theſe diſabilities render them not only incapable of executity kis 
the truſt repoſed in them, but alſo by their infanity, and wants Rh 
underſtanding, they are incapable of determining whether thy wr 
will take upon them the execution of the truſt, or not, late 
Salk, 36. Therefore it hath been agreed, that if an executor become m0 4 
IG campos, that the ſpiritual court may, on account of his -naturd Hal, 
diſability, commit adminiſtration to another. b 
"ip 2 Inſt. 773. An idiot, or perſon on compos, being robbed, ſhall be (b) boun 5 
=_ le by a ſale of his goods in a market-overt. | 
i | | | fine and non-ctatm, wide dit. Fines aud Recoveriet, and 2 Iaſt. 516.-——Cannot bring an appeal of i T 
wt death of his angghtore || 2 Hawk. P. C. c. 2.3 & 32. 75 F perf; 
he 1 Kernot v. [If a defendant become inſane after an arreſt at law, it 1 x 27A 
Jo | e e ſettled, that this is no reaſon for diſcharging him out of 17 4 "In 
| Rep. 390. upon filing common bail. Nor will the court interpole, you | 


430 | Tbberſoa v. he be inſane at the time of the arreſt,] 
144 Lord Gal. a | | 
it way, 6 Term Rep. 132. Mort v. Verney, 4 Term Rep. 121] 


S* + 


Te« | | | 
e (E) How far the- Want of Underſtanding will 
wy excuſe in Criminal Caſes, 
lan- , / ' 
OE T is laid down as a general rule, that idiots and lunaticks, being Hawk. P. C. 
does I by reaſon of their natural diſabilities incapable of judging be- 2» 
Ns tween good and evil, are puniſhable by no criminal proſecution 
wet whatſoever. „ ED 3 . 
a. And therefore a en 2 (a) Mage age _ y ſickneſs, rn $42” 
clour infirmity, or accident, an 8 im 8 , is not a fe o de ſe. LE. 
ck of | | a lucid interval kills himſelf, he is a felo de ſe. Hal. Hiſt. P. C. 412. 
bis, So, if a man gives himſelf a mortal ſtroke while he is non com- Hal, Hiſt 
tz le p75, and recovers his underſtanding, and then dies, he is not fee P. C. 413. 
ability de ſe; for though the death complete the homicide, the act muſt 
5 be that which makes the offence. 4 f 
de, But it is not (5) every melancholy or hypochondriacal diſtem- Hal. Hitt. 
iped u per that denominates a man non compos, for there are few who 0 Fein org 
© ad commit this offence, but are under ſuch infirmities; but it muſt Mod 10. 
harged be ſuch an alienation of mind that renders them to be madmen, _ ſaid to 
der way or frantick, or deſtitute of the uſe of reaſon. 2 
his ca- nion, that a perſon who k lis himſelf muſt be non compos of courſe; on this ſuppoſition, that it is im- 
| pothble a man in bis ſenſes ſhould do a thing ſo repugnant to reaſon and nature. But in Hawk. P. C. 
c. 27. F 3+ this notion 15 exploded. And fo in Comb. 2,3. 
Or, ma} 3 
ake then And as a perſon non compos cannot be a fels de fe by killing him- Hal. Hit. 
from the ſelt; ſo neither can he be guilty of homicide in killing another, 5 3 30 
and de nor of petit treaſon : alſo, if one who has committed a capital 23 
offence become non compos before conviction, he ſhall not be ar- pra, letter 
kewile h raigned; and if after conviction, he ſhall not be executed. (B), 80, 81. 
niſtrators; It ſeems to have been (c) anciently holden, in reſpect of that (e) Fitz. 
EXecutin high regard which the law has for the ſafety of the king's perſon, Soron. 351. 
d want d that a madman might be puniſhed as a traitor for killing or offering 48 
ether cla to kill the king; but this is now (d) contradicted by better and 2 Roll Rep. 
: later opinions. | og 110 
come 7 46, Co. Lit. 247. H. P. C. 10. 43. Hawk. P. C. 2., and herewith my Lord Hale . 8 5 
ais - Nature Hal, Hiſt. P. C. 26, 37. For he ſays, that the reaſon is the ſame between homicide and treaſon, and 
15 he that can ot act Felonicè, or animo felonico, cannot act proditerie. But as this exception laid 
- (b) hound fuer 3 pot Coke, 4 Co. 124, though contradicted by himſelf, 3 Inf. 46., tends ſo much to the 
. g's perſon, he is not willing to queſtion its 
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The great difficulty, in theſe caſes, is to determine where a Hal. Hi,” 
perſon ſhall be ſaid to be ſo far deprived of his ſenſe and memory, P. C. 30, 
as nct to have any of his actions imputed to him; or where, not- 
withſtanding ſome defects of this kind, he ſtill appears to have 
lo much reaſon and underſtanding as will make him accountable 
for his actions, which my Lord Hale diſtinguiſhes between, and 
calls by the names of total and partial inſanity ; and though it he 


cific It to define the indiviſible line that divides perfect and par- 
tial inſanit 


y, yet, ſays he, it muſt reſt upon circumſtances, dul 
Vou. II. » 1ayS he, *Mm 4 P | - 3 
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(B). 


40. 124 Therefore if a perſon non compos acknowledges a fine, it fhal 


Idiots and Lunaticks, 
to be weighed and conſidered both by the judge and jury, leſt on 
the one fide there be a kind of inhumanity towards the defect gf 
human nature, or on the other ſide too great an indulgence 
given to great crimes. and the beſt meaſure he can think of iz 
this:“ Such a perſon, as labouring under melancholy diſtemperz, 
hath yet ordinarily as great underſtanding as ordinarily a child of 
fourteen years hath, is ſuch a perſon as may be guilty of treaſon 
or felony. | | . 

It hath been already obſerved, that he who is guilty of any 
crime whatſoever through his voluntary drunkenneſs, ſhall be pu- 
niſhed for it as much as if he had been ſober. 
Keil. 53. Alſo, he who incites a madman to do a murder, or other crime, 


Dat. c. 95. is a principal offender, and as much puniſhable as if he had done 


Hawk. F. O. it himſelf, | 


2Roll. Abr. And here we mult obſerve a difference the law makes between 
547- civil ſuits, that are terminated in compenſationem damn: illati, and 


Fide ſupra, 


P. C. 15, Poſſeſſion of another, he ſhall be compelled in a civil action to give 
16. 33. AfatisfaCtion for the damage. 


(F) How far their Acts are good, void, or voidable: 
And of the late Proviſions by Statute-Law. 


4 Co. 124. HERT we muſt farſt diſtinguiſh between acts done by idiot 
. and lunaticks in pazs, and in a court of record; that as to 
Co. Lit. 24-7. . a 
(s) A pur- thoſe folemnly acknowledged in a court of record (a), fines and 
chaſeara recoveries, and the uſes declared on them, they are good, and 
great under can neither be avoided by themſelves nor their repreſentatives; 
value by 3 7 «(ail 
deed, fine, for it is to be preſumed, that had they been under theſe diſabil. 
and 8 ties, the judges would not have admitted them to make theſe ac- 
very, ob- : 

dons from - knowledgments. | 

a lunatick, but previous to his being found ſuch, ſaid to be ſet aſide in Chancery. 2 Vern. 67% 
[A court of equiiy is indeed reported in one caſe to have relieved a remainder-man againlt 3 fre 
levied by an idiot, even againſt a purchaſer. * Tothil's Tranſactions, 42. That it would relieve in thi 
caſe in the ſame manner as it relieves againſt fines levied in the caſe of fraud, Mr. Fonblanque think 
is inferrable from the argument in Day v. Hungat, 4 Ro, Rep. 115. Eq. Tr. 48. 


2 e ſtand againſt him and his heirs; for though the judges ought no! 
Fines, 75. to admit of a fine from a madman under that diſability, yet when 
Co.Lit.247. it is once received it ſhall never be reverſed, becauſe, the record 
£2 Co. 123. and judgment of the court being the higheſt evidence that can be, 

the law preſumes the conuſor at that time capable of contracting 
and. therefore the credit of it is not to be conteſted, nor the r. 
cord avoided by any averment againſt the truth of it. 

1 And. 193. So, in caſe of a fine, levied by an idiot, it ſhall ſtand againſt bim 


4 6 Ss „ nok 
4 Co. 124. and his heirs; for no averment of idiocy can vacate the fine; i 


> £4 4 
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of will an office, finding him an idiot a nativitate, be ſufficient to 
1 reverſe the fine, for that were to leſſen the credit of judgments in 
5 courts of record, gi trying them by other rules than themſelves. 
* As to acts done by them in pais, they are diſtinguiſhed into void 4 co. 124, 
0 and voidable, though as to themſelves they are regularly unavoid- 8 Bever- 
8 able, becauſe no man is allowed to diſable himſelf, for the inſe- ee 
curity that may ariſe in contracts from counterfeit madneſs and Marſhal, 
5 folly: beſides, if the excuſe were real, it would be repugnant that Cons BY 
1 the party ſhould know or remember what he did; but the heirs 753 And 
P and executors may avoid ſuch acts in pars, by pleading the diſa- io 2 Bl. 
_ bility z for there is no ſuch repugnancy in their pleading it. 82 
* Boen, 2 Str. 1104.] Bro. tit. Fit, 62. F. N. 2 
The feoffment of an idiot, or non composr, is not void, but void- 4 Co. 123. 
veen able; but it cannot be avoided by himſelf by entry, Sc. and the Kc. Show. 
and reaſon hereof given in ſome books is, as before obſerved, becauſe 8 152. 
Bun no man by law is permitted to diſable himſelf; but the better rea- 435. "1 
one ſon in this caſe ſeems to be, that anciently theſe feoffments were Naum. 313. 
n ot made not only for the benefit of the parties, but of the realm, 22 — 
give being annually paid for by the attendance of the tenants in military pl. 2. 829 5 
ſervice, or in tillage, and ſo were preſumed to be equally for the Show. 295. 
benefit of the lord and tenant, and. therefore they were not holden 5 eee 
to be void in themſelves; and though an infant, at the age of diſ- Comb. 468. 
able: cretion, defined by the law, might avoid them, and chooſe which is 12 Mod. 
5 molt for his benefit; yet as to a perſon of non ſane memory, there == 55 
being no time deſined when he recovers his ſenſes, he cannot avoid = Salk. 576. 
| idiots ſuch acts of his own by any ſubſequent act of his; but the king, pl. 2. 618. 
Cog who is the univerſal curator of all madmen, may by writ de idiota 
es and inguirendo avoid ſuch alienation, on office found; for the office, 
4, and being of equal or greater ſolemnity than the feoffment, gives notice 
gt to all men in whom the freehold is veſted ; and after ſuch office, 
lilabil⸗ if the commiſſion of lunacy be diſcharged, the lunatick is reſtored | 
i 6 to his lands, becauſe the king is the proper perſon to judge whe- 
ther ſuch alienations are for the benefit of the lunatick, or at what 
3 time he is to be looked upon to be reſtored to his ſenſes: alſo, the 
"aſk > fu heir __ avoid ſuch alienations by entry or writ of dum fuit nun 
jeve in thi compos, tor the reaſons before given: but the fine or recovery of a | 
aque lunatick cannot be avoided, becauſe they are acts of record, and 
the judges are ſuppoſed to take care that no ſuch alienations be 
it fhal allowed, and if they be, there is no way of rectifying the error by 
"ught oo a matter of equal notoriety, | | | | 
et when But though the king, or heir, may avoid the feoffment of à uon Ley,25, 26. 
he recotd 2 yet if ſuch a one be, by inquiſition, found an idiot a Hativi- 3 Co. 278. 
1 Ke Ne a lunatick from ſuch, a time, though the inquiſition hath 5 
trading 5 ae to the nativity, or time of his becoming a lunatick, 8 
or the te- ae 1 meſne acts, yet it ſhall not have relation to theſe times to 
ä rs © the king to the meſne profits, for theſe the tenant is entitled 
inſt bin . 5 of the ſervices which he is obliged to do co | 
28 yo e of whom the land is holden : (a) alfo, the king's title muſt (% , 


gl 


appear b ISL TE C8 20 ere 4. 
{ai un — of record, which cannot be before the inqui- 288 48% 


© 
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4 Co. 124 Alſo, ſuch heirs and repreſentatives, as can take advantage of 


the voidable acts of thoſe they repreſent, mult be privies in blood, 
as heirs are, or by repreſentation, as executors ;z but privies in { 
eſtate, as thoſe in remainder or reverſion, or by tenure, as the t 
lord by eſcheat, cannot take advantage of the difability of him who 1 
made the feoffment. | | 5 0 
2 Roll. But the releaſe, ſurrender, letter of attorney to give livery, war. 1 
185 * ranty, or any other deed or writing obligatory, though they regy. 
3 * * larly at law, as hath been ſaid, bind the n compos, are mere nul. 1 
lities with reſpect to others, and differ from a feoffment, whieh i; t] 
a matter of greater ſolemnity, being anciently tranſacted coram fe 
paribus curtis, who ſigned their atteſtation to the ſame, which, it * 
is preſumed, they would not have done, had the indiſcretion been v 
apparent. 5 11 
Carth. 435. Therefore, where a perſon non compos being tenant for life, with m 
2 Salk. 427. remainder to his firſt and other ſons, remainder over, did before 
P'-2- 57% the birth of any ſon ſurrender to him in remainder, with an | 
b.. y ſon ſurrender to him in remainder, with an intent id 
Show. Par. to deſtroy the contingent remainders, and died, leaving ifſue a bi 
ENS 3 ſon; in this caſe it was holden, I½, That the ſurrender was void th 
133 468. ab initio, and not barely voidable; for had it been voidable only, ur 
Mt 3 Lev. 284. yet if at any time it had been effectual to merge the eſtate for lil be 
ö 3 on before the birth of a fon, it could not have been revived again ky 
5 hompſon . 275 L . 5 
A v. Leach, any act ex pot facto. 2ly, That the ſurrender being void ab initi, 
5 adjudged in the fon, though he did not claim as heir, but by way of remainder, a | 
a B. K. and may take advantage of it: and this refolution ſeems agreeable to be 
affirmed in ; : 
"i the Houſe the ſtricteſt rules of reaſon and law; for if the ſurrender had been to 
þ| of Lords. allowed good or voidable only, it would have. been prejudicul to 2 
1 1 all his ſons after born, who were ſtrangers, and third perſons, and tio 
v0 man of nen there could no uſe be made of the ſurrender but to do them nil- the 
1 Jane memo- chief, which the acts of a madman ought not to be allowed to do, Ju! 
1 ry, beings hen by a reaſonable conſtruction, it is in the power of the coun th: 
4 carveof to help them: and in this caſe a difference was taken between 3 be 
* land, grant a feoffment and livery made propriis manibus of an idiot, and the bare the 
4M nog execution of a deed by ſealing and delivery thereof, as in caſes of lor 
1 ſame land in ſurrenders, grants, releaſes, .&c. which have their ſtrength on be 
bw fee, e by executing them, and in which the formality of livery and feilin ot! 
my e ang is not ſo much regarded in the law; and therefore the feoffment 5 
5 the grantee is not merely void, but voidable; but ſurrenders, (a) grants, &. 5 0 
| dittrain for by an idiot are void, ab initio. 5 at 
bo is enthes.” 4 CL NY | | it h 
'M hind, the heir ſhall have an action of treſpaſs ; but if the grantee had diſtrained in the life of the 0 
2300 grantor for the rent behind, the grantor ſhould not have an action of treſpaſs; for he cannot avoid Bs Cali 
. deed by diſabling himſelf, Peck. § 21 5 f bo not 
„ 40. 124. a. If an idiot or lunatick enter into a recognizance, or acknowledge ni 
10 aero 10g a ſtatute, neither they themſelves, nor their heirs nor . 0 
| Bro. Fat. can avoid them; for theſe are, ſecurities of a higher nature 1a f 
vi} Inrol. 14. ſpecialties and obligations, which yet they themſelves cannot aT n 
WL and being matters of record, and equivalent to judgments of 0 hs 
Fd {ſuperior courts, neither they themſelves, their heirs nor executors, | ng 
14 can avoid them. Fat 7 3 ip 
45 co. lit. If parceners of non ſane memory make partition, unleſs it be qu? if 
L a | 166. 2+ * it ſhall only bind the parties themſelves, but not their fue: _ 2 wal 
1 ö ; ; 
13 : 
3M 
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Wiots and Lunaticks, 


reaſon it binds the parties themſelves is the ſame for which all 
other contracts bind them, viz. becauſe no man is admitted to 
ſtultify himſelf: and the reaſon their iſſue may avoid ſuch parti- 
tion is the ſame likewiſe for which they may avoid all other con- 
tracts made by ſuch anceſtors during their inſanity, viz. becauſe 
they may be admitted to ſhew the incapacity of their anceſtor, and 
ſo avoid all acts done by them during that time. 

And although, as hath been obſerved, according to the ſtrict 
rules of law no perſon is allowed to ftultify himſelf, yet it ſeems 
that even at law the contracts of idiots and lunaticks, after office 
found, and the party legally committed, are void, and it muſt be 
at the peril of him who deals with ſuch a one; and that if after- 
wards the commiſſion of lunacy be ſuperſeded or diſcharged, the 
nom campos ſhall] be reſtored to his legal right: but this it ſeems, 
muſt be at the ſuit and application of his committee. 1 

Alſo, there are frequent inſtances in equity, where not only 
idiots and lunaticks, who come within the protection of the law, 
but alſo perſons of weak underſtandings have been relieved, when 
they appeared to have been impoſed upon in their dealings; and 
unreatonable purchaſes, and ſecurities obtained from them have 
been ſet aſide in their favour. 1 


4 Co. 125. 


But for this 
vide Chan. 
Ca. 113. 
153. Vern. 
155. z Vern. 
189. 414. 


678. & 
vide tit. Agreements. 


A bill was brought by a lunatick and his committee, to ſet aſide Abr. Eq. 
a ſettlement which had been obtained from him by the defendant 279, Ridler 


before the iſſuing out of the commiſſion of lunacy, but ſubſequent 
to the time wherein by the commiſſion he was found to have been 
a lunatick, and the bill charged ſeveral acts of inſanity and diſtrac- 
tion previous to the making of the ſettlement, and the iſſuing out of 
the commiſſion; and charged likewiſe, that the commiſſion of 
lunacy was {till in force: to this bill the defendants demurred, for 
that it was againſt a known maxim in law, that any perſon ſhould 
be admitted to ſtultify himſelf ; becauſe during the continuance of 
the lunacy he cannot be ſuppoſed. to know what he did. But my 
lord chancellor over-ruled. the demurrer, and ſaid, that rule was to 
be underſtood of acts done by the lunatick to the prejudice of 
others, that he ſhould not be admitted to,exeuſe himſelf, on pre- 
tence of lunacy, but not as to acts done by him to the prejudice of 
himſelf; beſides, here, the committee is likewiſe plaintiff, and the 
leveral charges of lunacy are by him in behalf of the lunatick ; and 
it has been always holden, that the defendant muſt anſwer in that 
cale ; and fo he was ordered to do here, though the ſettlement was 
not unreaſonable in itſelf, being only to limit the eſtate in,queſtion 
to the defendants the uncles, in caſe of failure of iſſue male of 
the lunatick, with power for the lunatick to charge the ſame 


with conſiderable portions for his three daughters, with a power of 
revocation, | 


V, Ridlers 


Idiots and lunaticks, during their lunacy, are incapable of mak- Sujob. 71. 


ung (a) any will or teſtament; as are alſo perſons grown childiſh, b 


reaſon of extreme old age: ſo, one actually drunk, if he be ſo drunk 


Godolph. | 
Orph. Leg, 
25. (a) The 


as to have loſt the uſe of his reaſon : but though a perſon who wants ſtatute of 


underſtanding cannot make a will, yet the rule herein is not to be 


1 JJ 


32 H. 8. 
c. I. gives a 
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power to 
aiſpoſe of 
lands by 
will, except 


infants, idiots, feme coverts, and perſans of non ſane memory. 


Idiots and Lunaticks, | 


taken from his not being able to meaſure an ell of cloth, tell twent 


or the like; but whether he have ſenſe enough to diſpoſe of hi; 


eſtate (a) with underſtanding. 
(a) That it is ſufficient that he be 


able to anſwer to familiar and uſual queſtions, Cro. Jac. 497. 6 Co. 23. a. 


Swinb. 72. 
Godolph. 
25. Dyer, 
203. 8 Co. 
147. [For 
the rules of 
determining 
What ſhall 
be conſider- 
ed a lucid 
interval, 
Where pre- 
vious lunacy 
hath been 
proved or 
admitted, 
ſee Attor- 


But every perſon making a will is preſumed to be of ſound un. 
derſtanding, until the contrary be proved; ſo that the onus proband 
lies on the other ſide : if the teſtator uſed to have fits and lucid 
intervals, and it cannot appear whether the will be made in the 
one or the other time, it ſhall be preſumed to be made in the lucid 
intervals, if there be no argument of folly in the will ; nay, though 
the teſtator had no lucid intervals, yet if it cannot be proved that 
he was mad at the time of making the wall, it ſhall be preſumed 
there was an intermiſhon of madneſs at the time of making the 
will, if the will be a ſenſible, orderly will ; but the leaft word of 
folly in ſuch a will will overthrow it : on the other hand, if one 


be a very idiot, and make a good ſenſible will, yet the will ſhall 
not ſtand. : | | | 


ney-General v. Panther, Fonbl. Ear. 65. n. x. 3 Br. Ch. Rep. 441. 


Codolph. 
26. 4 Co. 
61. b. 

(5) Vern, 
105. 


Owen v. 
Davis, 

1 Vez. 82. 
Fonbl. Eq. 
Tr. 46. 


{By fat, 
15 Geo. 2. 
c. 30. the 
 magriage of 
a perſon 
duly found 
a lunatick 
ſhall be null 
and void, 
unleſs he be 
previouſly 
declared 
fane by the 
lord chan- 
cellor or his 
truſtees, ] 


If a perſon gf ſound memory makes his will, and afterwards 
becomes ngag#mpos, this is no revocation of the will; yet (0) a 
bill will noWle in the lifetime of the non campos, to eſtabliſh the 
teſtimony of the witneſs in perpetuam rei memoriam to ſuch a 
will. | 

[Courts of equity will not only ſuſtain contracts completed by 
the lunatick whilſt ſane ; but, under ſome circumſtances, will en- 


force performance of ſuch as were entered into before, but were 


not complete at the time of the lunacy : „ for the change of the 
condition of a perſon entering into an agreement, by becom- 
ce ing lunatick, will not alter the rights of the parties, which will 
ebe the fame as before, provided they can come at the remedy; 
« as, if the legal eſtate be veſted in truſtees, a court of equity 
© ought to decree a performance; but if the legal eſtate be veſted 
ce in the lunatick himſelf, that may prevent the remedy in equity; 
„% and leave it at law.“ 

By the 4 Geo. 2. cap. 10. it is enacted, © That it ſhall and may 
ce be lawful to and for any perſon or perſons, being idiot, Jun 
tick, or non compos mentis, or for the committee or commttets 
ce of ſuch perſon or perſons, in his, her, or their name or names, 
&« by the direction of the lord chancellor of Great Britain, or the 
« lord keeper, or commiſſioners of the great ſeal for the time be- 
„ ing, ſignified by an order made upon hearing all parties con- 
<« cerned, on the. petition of the perſon or perſons for whom 
« ſuch perſon or perſons, being idiot, lunatick, or non comps 
ce mentis, ſhall be ſeiſed or poſſeſſed in truſt, or of the mortgag* 
c or mortgagors, or of the perſon or perſons entitled to the moni 
ſecured by or upon any lands, tenements, or hereditaments, 
cc whereof any ſuch perſon or perſons, being idiot, lunatick, ot 
« non compos mentis, is or are, or ſhall be ſeiſed or poſſeſſed bſ 


_ f mort n or perſons entitled to the 
way of mortgage, or of the perſon or perſo ts 


Tdiots and Lunaticks, 


« redemption thereof, to convey and aſſure any ſuch lands, tene- 5 


: « ments, or hereditaments, in ſuch manner as the lord chancel- 
« lor, Oc. ſhall by ſuch order ſo to be obtained direct, to any 
8 « other perſon or perſons z and ſuch conveyance or aſſurance, ſo 
« to be had and made as aforeſaid, ſhall be as good and effectual 
« in law, to all intents. and purpoſes whatſoever, as if the ſaid 
90 « perſon or perſons, being idiot, lunatick, or non compos mentis, 
id « was or were, at the time of making ſuch conveyance-or aſſur- 
Fi « ance, of ſane mind, memory, and underſtanding, and not idiot, 
he « junatick, or non compos mentis, or had by him, her, or them- 
cid 4 ſelves executed the ſame; any law, c.“ | 
gh And it is further enacted, “ That all and every ſuch perſon 
hat « and perſons being idiot, &c. and only truftee or truſtees, mort- 
ned « gagee or mortgagees as aforeſaid, or the committee or com- 
the « mittees of all and every fuch perſon and perſons being idiot, 
d of « lunatick, or nan compos mentis, and only ſuch truſtee or mort- 
me « gagee as aforeſaid, ſhall and may be empowered and com- 
hal « pelled, by ſuch order fo as aforeſaid to be obtained, to make 
« ſuch conveyance or conveyances, aſſurance or aſſurances as 
« aforeſaid, in like manner as truſtees or mortgagees of /ane me- 
rards « mory are compellable to convey, ſurrender or aſſign their truſt- 
(b) 1 « eſtates or mortgages.” _ | 
\ the [It is doubtful whether the words of this act include all luna- Ex parte 
> 3 ticks, as well ſuch as are at large, as thoſe of whom cuſtody hath Machio- 
neſs of An- 
been granted by the great ſeal.] | nandale, Ambl. $9, 
ed by By the ſtat. 29 Gee. 2. c. 31. lunaticks are enabled to ſurren- 
ll en- der leaſes under the direction of a court of equity for the pur- 
| _ poſe of renewing them, | 
ot the . 
com- 1 | 
a 11 (G) How they are to ſue and defend. 
an WHEN an idiot doth ſue or defend he ſhall not appear by Co Lit. 
Ae guardian, (a) prochein amy, or attorney, but he muſt be ever 735: b. 
equity) in proper perſon | : F.N.B. 27. 
. (a) The ſtatute Weſt. 2. c. 15. extends not to an idiot. a Inſt. 390. 
ma 8 | 
1 Rips otherwiſe of him who becomes non compos mentis; for he 4 Co. 124-b, 
mitten all appear by guardian, if within age, or by attorney, if of full ra” | 
names, abe. : | „ Saund. 235. 
, or the If a treſpaſs be committed in the lands of a lunatick who is 2 Sid. 125. 
time be⸗ legally committed, (5) the committee cannot bring an action of (2) bo pode 
2 658. treſpaſs but this muſt be brought in the name of the lunatick. eee 
r whom — Pars Zainſt a debt aſſigned by the lunatick without conſideration ; it was holden not neceſſary 
X atick ſhould be made a party, [For this would have been to flultify himſelf. 1 Ch. Caf. 113. 
n comp! But he may be party to a ſuit to enforce an agreement entered into before his lunacy, for there that ob- 
ortgagot | Fttion doth not ariſe, 1 Ch. Ca. 153-] | 
e monies . - | 
itaments) I a lunatick be ſued, he muſt have a committee aſſigned to Vern. 106. 
atick, ot him to defend the ſuit. 
ſeſſed bf , 90, if a perſon who is in the condition of an idiot or luna- Mitt. Eq 
ed to tht kek, though not found ſuch by inquiſition, is made a defendant, .es. 3P- 
demption * a | 
P 


the ms. 111. 


| 542 JInditment, 


the court of Chancery, upon proper information of his incapa« 

city, will direct a guardian to be appointed. SD 
1 Ch. Ca. Informations are ſometimes exhibited by the attorney-general, 
112. 153. on behalf both of idiots and lunaticks, conſidering them as under 


B * P. ba 4 \ 1 
Sock the peculiar protection of the crown. J 


Jndictments, 


% 


2 H. P. c. N indictment is defined an accuſation at the ſuit of the 
ws 2 king, by the oaths of twelve men [at leaſt, and not more 
2 Burr. : 

1088. than twenty-three] of the ſame county wherein the offence was 


(a) A pre- committed, returned to inquire of all offences in general in the 
„ eee county, determinable by the court in which they are returned, 
prehenfive and finding a bill brought before them to be true: But when ſuch 
1 accuſation is found by a grand jury, without any bill brought be- 
2 fore them, and afterwards reduced to a formed indictment, it is 
an indict- called (a) a preſentment : And when it is found by jurors returned 
. are den to inquire of that particular offence only which is indicted, it 1s 
given in Properly called an inquiſition. | 


againſt a perſon by the grand inqueſt for ſome miſdemeſnour, whereunto he is put to anſwer ; but pre 
ſentments not only include ſuch indictments, but alſo ſome other informations, whereunto the party is 
not put to anſwer ; as preſentments of felo de ſe, of fugam fecit, of deodands, of deaths per infortunun, 
Sc. 2 Hal. Hiſt. P. C. 152-3.— That regularly all preſentments and indictments are traverſable, and 
conclude not the party, or thoſe claiming under him. 2 Hal. Hitt. P. C. 153-4. 


For the better underſtanding the law herein, the ſame hath 
been reduced to the following heads. 


(A) Of the Nature of an Indictment, and how far 
it is conſidered as a Proſecution at the Suit of the 

King. | 

(B) Where it is neceſſary, or the Party may be triel 
for a Capital Offence without it. 

(C) By whom it is to be found: And therein who 

may and ought to be Indictors. | 

(D) Whether the Indictors or Grand Jury may find 
Part of a Bill brought before them true, and Part 
falſe. | Fe | 


(E) What Matters are indictable. | T 
| {F) Within 


Tiiditment. 
(F) Within what Place the Offence inquired of muſt 


ariſe. 


(G) What ought to be the Form of the Body of an 


Indictment at Common Law : And herein, 


1. How the Body of an Indictment at Common Law ought 
to ſet forth the Subſtance and Manner of the Fact. 


How, the Perſons mentioned or referred to in it. 

How, the Thing wherein the Offence was committed. 
How, the Circumſtances of Time and Place. 

Where the Offence indictable may be laid jointly, and 
where ſeverally, and where both jointly and ſeverally, and 


where the Offences of ſeveral Perſons may be laid in one 
Indictment. 


nk 2 CxS $0 


-- 7. Whether it be neceſſary to lay the Words contra Pacem. 
8. Whether it be neceſſary to lay it contra Coronam & Dig- 
Was 7 * 8 
1 the nitatem Regis. 
rned, 9. Whether it be neceſſary to lay it in Contemptum Regis, 
ſuch 10. Whether neceſſary to lay it illicit. 
it be- 11, Whether a Defect in any of theſe Particulars be amend- 
„1 r able. 0 
urne | 
it is 
yy (11) What ought to 5 the Form of an Indictment 
but fe upon a Statute : And herein, 
e party is 
2 1. Whether it be neceſſary that ſuch Indictment recite the 
_ Statute whereon it is grounded. 
ih 2. What Miſrecitals of ſuch Statutes are fatal. 
ne n 3. How far it is neceffary to bring the Offence indicted 
within the very Words of. the Statute. | 

ow fat 4. Whether an Indictment grounded on a Statute that will 
| f the not maintain it, may be good as an Indictment at Com- 
0 mon Law. 

5. How far it is neceſſary to conclude Contra Formam 
be tried Slatuti. 
; (J) What ought to be the Yori of © Caption 8 
in who Inditment. 

* 0 8) Where an Indictment may be quaſhed. | 

nay 
and Paſt 


[A Of 
Wii (4) 


6. Whether the Words Vi & Armis be in any Caſe necefſary. - 
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2 


n 


\ Roll. Abr. And from its being the king's ſuit it is agreed, that no damages 


F P. C. C. 25. 


Jones, 380. Alſo, where by ſtatute damages are given to the party grieved 


Cowp 650. S. P. Vet the doctrine in the text will hold in reſpect of a new offence created by 4 


544 Indidtment. 


(A) Of the Nature of an Indictment, and how far 
it is conſidered as a Proſecution at the Suit of the 
King. 8 | 


2 Hal. Hiſt, AN indictment is a brief narrative of an offence committed by 
P. C. 269. any perſon, which the publick good requires ſhould be jy. 
niſhed; and therefore it is ſaid to be a proſecution at the ſuit of 

the king merely. | x 1 
2 Hawk. Hence alſo, from its being the king's ſuit, it is every day zl. 
P. C. e. as. mitted that the party, who proſecutes it, is a good witneſs t 
oh prove it. 5 | 


220. 2 Roll. can be given the party grieved upon an indictment, or any other 
Abr. 8 Jo. 5 . ; 7 . o « 1 
Cro. Car. Criminal proſecution; notwithſtanding the king, by his commil. 
531- 558. ſion erecting a new court, expreſsly direct that the party ful 


7 Hawk. recover his damages by ſuch a proſecution. 
$ 3- 


r _ by the offence intended to be redreſſed, it ſeems that they cant 
2 220. be recovered on an indictment grounded on ſuch ſtatute, unleh 


2 Hawk. ſuch method of recovering them be expreſsly given by the ſt 
P.C.c.25. tute; but that they ought to be ſued for in an action on the ſu- 
* tute, in the name of the party grieved. | 
2 Hal. Hit. But if a ſtatute prohibit any act to be done, and by a ſubſtan 
* pot FI» hoe clauſe give a recovery by action of debt, bill, plaint, or in- 
Caftlescaſe, formation, but mention not indictment, the party may be indicte 
Oro. Jac. upon the prohibitory clauſe, and thereupon fined, but not to - 
eg cover the penalty, as upon the ſtatute of 3 Fac. cap. 5. prohibit; 
tion taken ing recuſants to baptize their children by a popiſh prieſt : but tha 


by Ws * it ſeems the fine ought not to exceed the penalty. 
the caſe a 4958 | ; 
of the King v. Robinſon, 2 Burr. $og. „ that where the offence intended to be guarded againſt by 1 
4% ſtatute was puniſhable before the making of ſuch ſtatute preſcribing a particular method of punibig 
« it, there, ſuch particular remedy is cumulative, and does not take away the former remedy : 
« where the ſtatute only enacts, that the doing any act not puniſpable before, ſhall for the future be h 
4c niſhable in ſuck and ſuch a particular manner, there, ſuch particular method, by ſuch act preſcri, 
& muſt be ſpecifically purſued ; and not the common law method of an inditment.” Rex v. Nan 


ſtatute, if the penalty be annexed to it by a ſeparate and ſubſtantive clauſe ; for in that caſe, it is 1 
ſary for the proſecutor to ſue for the penalty, but he may proceed on the prior clauſe on the ground 
being a miſdemeſnour. Rex v. Harris, 4 Term Rep. 202. Rex v. Wright, 1 Burr. 543˙1 


2 Hal. Hiſt, But if the act be not prohibitory, but only that if any penn 
F. C. 171. ſhall do ſuch a thing, he ſhall forfeit 5 J. to be recovered by * 
of debt, bill, plaint, or information, he cannot be indicted i 
it; but the proceeding muſt be by action, bill, plaint, ot * 


formation. : | — 

Keb. 437. And although damages cannot be recovered on an indiam ö 
eee yet the court of King's Bench, having the king's props 
* purpoſe, may give to the proſecutor the third part of the 


aſſeſſed on a criminal proſecution for any offence whatſoever 


=. Al 


Alſo, it is every day's practice of that court to induce defend- 2 Hawk. » | 
ants to make ſatisfaCtion to proſecutors for the coſts of the proſe- P. C. e. 250 | 


75 
— — — 


cution, and alſo for the damages ſuſtained by the injury, where- , 
the of the defendants are convicted, by intimating an inclination on | 


that account to mitigate the fine due to the king. 3 


(B) Where it is neceſſary, or the Party may be tried 
Ay for a capital Offence without it. | 
| * all criminal cauſes the moſt regular and ſafe way, and moſt = Hal. Hit. 
y ade conſonant to the common law, and the ſtatutes of Magna F · G. 6. a0. 
ls to Charta, cap. 29. 5 E. 3. cap. 9. 25 E. 3. cap. 4. 28 E. 3. cap. 3. 


and 42 E. 3. cap. 3. is by preſentment or indictment of twelve 


mages ſworn men; yet, at common law, there. were ſeveral' means of x 
other putting the party to anſwer for a criminal offence without any in- _ 
mil. dictment, ſome whereof are ſtill in force, and others either grown 

y ſhall obſolete, or wholly taken away by ſtatute. 


1. If a thief or robber had, on freſh purſuit, been taken with 2 Hawk. 
the maniour, and the goods found upon him brought into the F. c. c. 25. 


revel court with him, he might have been tried immediately, without "This | 
 canuet any indictment: And this is ſaid to have been the proper method | 
„ unlel of proceeding in ſuch manors which had the franchiſe of in- hon the 
the ſts oa 


fangthefe, but is (a) obſolete at this day. is wholly 


the it taken away by the ſtatutes 25 E. 3. c. 4. 28 E. 3. c. 3. 42 E. 3. c. 3. 2 Hal, Hiſt. c. 20. 
ſabltu⸗ 2. Another kind of proceeding in caſes capital without indict- 2 Hal. Hiſt. 
5 ment is, where an appeal is brought at the ſuit of the party, and fi 
zei the plaintiff is (5) nonſuit upon that appeal, yet the offender ſhall ON "908 
W be arraigned at the king's ſuit upon ſuch appeal; and fo it is in ſuit, &c. 
rollt caſe the appellant die or releaſe; and in ſuch caſe, although the — 
udn party be indicted as well as appealed, yet, upon the nonſuit of i 
0 the plaintiff, the proceeding for the king ſhall not be upon the in- declared, 
dictment, but upon the appeal. | _— 
of punk muſt have been well commenced : But for this vide 2 Hawk. P. C. 6 — 1 
—_ w 3. If a perſon indicted of treaſon or felony confeſſes the fact, 2 Hal. Hit. 
Ape 5 accuſes others of being guilty of the ſame offence with him, 5 _ nh eg 
Rex * | Agra he becomes and 1s admitted an approver, the parties ac- — 
ene culed may, on his appeal, be tried without other indictment or. hereof wide 
8. : pl preſentment. 2 Hawk, | 
5 P. C. c. 24. 2 Hal. Hiſt. P. C. 225, Cc. 


4 b laid to have been very frequent in ancient times, and eſpecially in (. * 
man the reign of Rich. 2. lo =o now wholly taken away by the Fd Lu. val 2. 
laint, ot F K and therefore (c) where in the reign of Char. 2. the Earl . = 
ot Briſtol preferred articles. of high treaſon, and other miſdemeſ- that 3 
indian 3 againſt the Earl of Clarendon, it was reſolved by all the in all capital 
ivy | judges, that ſuch articles were within the ſaid ſtatute 1 F. 4. deni 
9 peer is to ve 


tried by his peers yet it ſt . 2 : 2 . 
en ence OS 


Vor. III. N n But 


Ds 


\ 


2 Hal. Hiſt. But impeachments by the Houſe of Commons of high treaſon, 
0 req or other miſdemeſnours, in' the Lords' Houſe, have been fre. 
— m. quently in practice, notwithſtanding the ſtatute of 1 H. 4. and 
moners, im- are neither within the words nor intent of that ſtatute; for it is 
peachments à preſentment by the moſt ſolemn grand inqueſt of the whole 
are now con- 5 d : ; 
fined to miſ- king om. | 
demeſnours, though perhaps it was formerly otherwiſe. Fitzharris's caſe, 1681. 8 Grey's Debates, 332, 
Seld. jud. parl.— Parl. hiſt. temp. Rich. 2.1 ' 


2 Hawk. 5. If in a civil action in the King's Bench de muliere abdu#/ 
P wh 2 95 cum bonis viri, upon not guilty pleaded, the defendant be convicted 
1 and found guilty of having carried away the woman and 
thorities with force and feloniouſly, he may be put to anſwer the felony 
there cited. without farther accuſation; for ſuch a charge, by the oaths of 
2 Hal. Hiſt. - 2 2 us" . , 

k c. a0. twelve men on their inquiry into the merits of a cauſe, in a court 
which has juriſdiction over the crime, is equivalent to an indiQ- 
ment; and the king being always, in judgment of law, preſent 
in court, may take advantage of any matter therein properly 
diſcloſed for his benefit. | | 


2 Hawk. So, if upon a ſpecial verdict, in a common action of treſpals 
l brought in the King's Bench, it be found that the defendant 


HiR. c. 20. took the goods feloniouſly, this may ſerve for an indictment. 
2 Hal. Hit. S0, if in an action of ſlander, for calling a man thief, the de- 
b. C. c. 20. fendant juſtify that he ſtole goods, and iſſue be thereupon taken, 
and-it be found for the defendant ; if this be in the King's Bench, 
and for felony in the ſame county where the court ſits, or if it be 
before juſtices of aſſiſe, who have alſo a commiſhon of gaok 
delivery, he ſhall be forthwith arraigned upon this verdiCt as on 
an indictment; and the reaſon is, becauſe here is a verdict of 
twelve men in theſe caſes, and ſo the verdict, though in a chi 
action, ſerves the king's ſuit as an indictment, and is not contrary 
to the acts of 25 E. 3. cap. 4. 28 E. 3. cap. 3. and 42 E. 3. cap. j 
which enact, that no man ſhall be put to anſwer, c. but by us 
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finding of one man guilty on the trial of another is extrajudicial 
except only in the caſe of a coroner's inqueſt of death, taken on 
view; for the finding of a ſtranger guilty, upon the acquittal of 
38 a defendant, on the trial of ſuch an inqueſt, is not wholly et 
„ Judicial, becauſe the jury acquitting the man on ſuch an inq 

41 muſt inquire what other perſon did the fact. 1 

Hawk. Alſo, if on a declaration in the King's Bench againſt 4. for 


bt dictment or preſentment. | = 
158 2 Hawk. But ſuch a finding, in a court which hath not criminal juriſdic- 
9 — c. 25. tion, is of no force. 

I 2 Hk. Neither ſhall a jury's finding A. guilty on the trial of an indif- 
"al & "2 c. 25. ment againſt B. amount to an indictment againſt B., becauſe the 


2 
+ 25, having been guilty of a miſdemeſnour ſimul cum B. the Jur) ft 


B. guilty; it is ſaid, that ſuch a finding is equivalent to WF 
dictment, becauſe it is not wholly extrajudicial. | > 
2 Hal. Hit, 6. If the ſheriff return a reſcue of a priſoner taken for felonſs 


5 ae 20. or breach of priſon by one arreſted tor felony, this " _m = 


Indictment. 547 


ö cient to arraign the party, nor doth it (a) countervail an indict- p. c. e. 2%. 
n ment, for it is not by the oath of twelve men. 514. 
q L (4) But an 
abuſe offered to the proceſs of a court, is ſuch a contempt as is puniſhable by impriſonment ; for though 
8 by the ſtatute of magna charta, &c. no man is to be impriſoned fine judicio parium, wel per legem terre ; 
le 8 mY ON of the law of the _ to n for contempts, or taken away by any ſtatute ;z wide 
qe And although informations are praCtiſed oftentimes in the 2 Hal. Hiſt. 
5 Crown-office in caſes criminal, and by many penal ſtatutes, the f 0 c. 20; 
| proſecution upon them is by the acts themſelves limited to be by * SOT 
fl bill, plaint, information, or indictment, yet the method of pro- 8 
ted ſecution of capital offences is ſtill to be by indictment, except in 
a: the caſes above-mentioned, . 
of 
8 of | lb” 
wo C) By whom it is to be found: And herein who 
_ (C) By whom it is to be found: And herein wh 
fort may and ought to be Indictors. 
| | . . | = | 4 | 
pern F VERY indictment is to be found by (5) twelve lawful liege But for this 
ſal | = freemen of the (c) county wherein the crime was committed, 2d head of 
1 returned by the proper officer, without the nomination of any 1% That if 
£ other perſon. it appeats by 
33 fy | | th i 
he de- of the inditment, or otherwiſe, that it was found by leſs than twelve men, the proceedings —_— will 
taken) | be erroneous. 2 Hawk. P. C. 21 5. e. ought there to be more than twenty-three. 2 Burr. 1008.1 
gench But if there be thirteen, or more, of the grand jury, and twelve agree, it is ſufficient, though the reſt 
12 1. ont wg: Hiſt. f 8 2 (e) * they are ſworn ad inguirendum pro corpore comitatus, and can» 
kit not regularly inquire of a fact done out of that county for which the f i 
£ ged. by act of parliament. 2 Hal. Hiſt. P. C. 163. f n 
U 0 2 = 5 , a 
0 3 They muſt be probi & legalts homines ; therefore it is a good ex- 2 Hal. Hiſt, 
my ception to one returned on a grand jury, that he is an alien or , C 755: 
1a c villain, attainted in a conſpiracy, or decies tantum, or of perjury, of Binh 
Gy or (d) outlawed, or attaint of felony or præmunire. perſonal ac- 
cap. q: 3 tion. 2 Hal. 
at by m- Hiſt. P. C.—But this is left a gucere in 2 Hawk. P. C. c. 25. & 18. 
juriſdic 


(D) Whether the Indictors, or Grand Jury, may 
find Part of a Bill brought before them true, and 


cauſe the Part falſe. 

rajudicizh . T 0 : . 

, taken 00 WW Tana to be generally agreed, that a grand jury muſt find 2 Roll. 
cquittal 0 8 er billa vera, or ignoramus for the whole; and that if they Rep. 52- 
olly ert. upon them to find it ſpecially or conditionally, or to be true 1 
n inq part only, and not for the reſt, the whole is void, and the 407. 1 


art Gy 
cannot be tried upon it, but ought to be indicted anew (e). 2 Hauk. 


. : for V ; : ; P. C. e. #Tx 
inſt A 65 6 [ 4 8 doQrine relates only to caſes where the grand jury take upon themſelves to find part 87 
e jury fi A _ true, and part falſe; for there they neither affirm nor deny the fact ſubmitted to 

Je But where there are two diſtinct counts, wiz. one for an aſſault, and the other for a riot, 


an up ey may fi . : b 
to 1 "5h = a true bill as to the one, and indorſe ignoramus as to the other, for this finding leaves the 


for felonſ 
s not ſylhs 
+.0 


Hence it hath been h if a jury indo | 
olden, that if a grand jury indorſe a bill 3 Bulſ 256, 

murder, bi!la vera fe defendends, or billa or for IN - Roll, | 
Nn 2 and Rep» 52. 


Andittment. 


Sid. 23. and not for murder, the whole is void; and the reaſon herexf 
N a8. given, is, that the grand jury are not to diſtinguiſh betwixt my. 
. der and manſlaughter, for it is only the circumſtance of malice 
that makes the difference, and that may be implied by the lay 
without any fact at all, and fo it lies not in the judgment of 2 
jury, but of the judge: alſo, the intention of their finding indid 
ments is, that there may be no malicious proſecution; and there. 
fore if the matter of the indictment be not framed of malice, 
but is veriſimilis, though it be not vera, yet it anſwers their oaths 
6 to preſent it. | | 
Lade 2 Hal. But it ſeems to be now agreed, that the grand jury may, with- 
pe 167- out ſubjeCting themſelves to any puniſhment, find part of a bil 
Duries. true, and part falſe, and that againſt the direCtion of the court, 
2 Hal. Hit, And it is ſaid by Hale, that if a bill of indictment be for mur- 
162. der, and the grand jury return it billa vera quoad manſlaughter, 
and ignoramus quoad murder, the uſual courſe is, in the preſence 
of the grand jury, to ſtrike out malitiose, and ex malitid ſud pre- 
cogitatd, and murdravit, and leave in ſo much as makes the hill to 
be but bare manſlaughter. | 
2 Hal. Hit, But yet the ſafeſt way is to deliver them a new bill for man- 
363. ſlaughter, and they to indorſe it generally billa vera, for the words 
of the indorſement make not the indictment, but only evidence 
| the aſſent or diſſent of the grand inqueſt ; it is the bill itſelf is the 
1 | 1 indictment, when afhrmed. | | 
2 Hal, Hit, But notwithſtanding this diſcretionary power in the grand jury, 
158. yet, by the ſame author, if A. be killed by B. ſo that it an- 
flat de perſond occiſi & occidentis, and a bill of murder be preſented 
to them, regularly, they ought to find the bill for murder, and 
not for manſlaughter, or ſe defendendo ; becauſe otherwiſe offences 
may be ſmothered without due trial, and when the party comes 
upon his trial, the whole fact will be examined before the court 
and the petty jury; and in many caſes it is a great diſadvantage 
to the party 3 ; for if a man kill B. in his own defence, ot 
per infortunium, or poſſibly in executing the proceſs of law, up 
on an aſſault made upon him, or in his own defence upon the 
highway, or in defence of his houſe againſt thoſe who come t» 
rob him, (in which three laſt caſes it is neither felony nor for- 
feiture, but upon not guilty pleaded, he ought to be acquitted ) 
yet if the grand inqueſt find ignoramus upon the bill, or find the 
ſpecial matter, whereby the priſoner is diſmiſſed and diſcharge 


̊uh > Goes a EEE. 


he may nevertheleſs be indicted for murder ſeven years after. A g 

Yar. 99. If the grand jury indorſe an indictment on the ſtatute of nen ks 

1 billa vera, but whether ½a verba prolata fuerunt malitiose, ſelitiu, one: 

1 . 5 vel contra, ignoramus: or if they indorſe an indictment of forcibe 20 
_ entry and forcible detainer, Billa vera as to the forcible entry, 2 ſtats 


5 . ignoramus as to the forcible detainer; or if they indorſe, that if 
| | freehold were in J. S. or the poſſeſſion were in J. S. then tef Wa nine 
find billa vera, the whole is void. | 


Jndiltment, 

(E) What Matters are indictable. 4 L, 
Ae Zi 

10T only capital offences, ſuch as treaſons and felonies, are 2 Hauk. 
N indictable, but likewiſe all other crimes being of a publick F · C. e. 25. 
nature, and mala in ſe, though of an inferior kind; as miſpri- Were 
ſions, and all other contempts, all diſturbances of the peace, all one was in- 

oppreſſions, and all other (a) miſdemeſnours whatſoever of a pub- #8 for 


: © > os hiring a man 
lick evil example againſt the common law, may be indicted. to kl the 


maſter of the rolls, and for wearing a ſword with an intent to kill the maſter of the rolls, &c., or to that 


effect, it was moved in arreſt, that an attempt only is not puniſhable in our law, & non efficit conatus nifs 
ſequatur efjefFus ; but the court held clearly, that though in cafes of felony-the law be not as it was here- 
tofore, when woluntas reputabatur pro facto, yet, as to matters of miſdemeſnours, attempts and conſpira- 
cies are puniſhable. Sid. 230. Lev. 146. Keb. 80g. Bacon's caſe, ¶ and lee further Rex v. Kinner= 
fey, 1 Str. 193. Rex v. Riſpal, 3 Burr. 1320. Indictments alſo lie for refuſing a publick office, or 
neglecting duties impoſed by the law. Rex v. Lone, 2 Str. 920. Rex v. Jones, Id 1146. Rex v. 
Boyal!, 2 Burr. 832. Rex v. Bootie, Id. 8:4; for diſobeying an order of ſethons, Rex v. Robinſon, 
1d. 799. for words in defamation of a magiſtrate ſpoken in his preſence and in the execution of his 
office, Rex v. Revel, 1 Str. 420. but gu. whether for ſuch words ſpoken in his abſence? and ſee Rex 
v. Pocoke, 2 Str. 1157. Rex v. Darby, 3 Mod. 139. Comb. 45 69. Inditments have been alſo allowed 
for nuiſances, in making great noiſes in the ſtreet, Rex v. Smith, 2 Str. 704 ; for carrying on offenſive 
(though it could not be proved that they were unwholeſome) manufactories, as preparations of aqua fortis, 
or the like, Rex v. White, 1 Burr. 333. for offences againſt common decency, as for taking up dead 
bodies, though for anatomical purpoſes, Rex. v. Lynn, 2 Term Rep. 733. for a great immorality in 
pyblick, Rex v. Sir Charles Sedley, 1 Sid. 168. 28 r. 790. So, for uſing falſe weights and meaſures, 
for producing falſe tokens, and for any attempts to cheat and deceive, provided they be ſuch as people 
cannot by any ordinary care or prudence be guarded againſt ; for where common prudence may guard 
perſons from not ſuffering by them, the offence is not indictable. Rex v. Wheaily, 2 Burr. 1129. 
Indictments will not lie for an accidental injury in a publick way in the doing of a lawful act, Rex v. 
Gill, 1 Str. 190. nor for impeding the pubiig inteccourle by diſtributing hand- hills in the ſtreets, Rex v. 
Sermon, 1 Burr. 5:6. ] 


But no injuries of (5) a private nature, unleſs they ſome way 27 Af. 


concern the king, can be puniſhed by way of indictment at com- fl. 20 . 
mon law. | ment, 1 6. 


Carth. 277. Preſentment, 26. (5) And therefore where one was indicted for theſe words, wiz. The 
Jaſtices of peace have no power to ſet up a watch-houſe where the old one ſtood; 
quaſhed, becauſe the words are not indictable, for it is a queſtion touching a right. 
Captain Cane's caſe, [Selling ſhort meaſure, Rex v. Combrune, 1 Wils. 301. Rex v. Wheatly, 
2 Burr, 1125. Rex v. Dunage, Id. 1130. Rex v. Oſborn, 3 Burr. 1697. excluding commoners by 
incloſing, Willoughby's caſe, Cro. El. 90. entering a yard, erecting a ſhed, unthatebing a houſe, or by 
numbers keeping another out of poſſeſſion, if unattended with violence or riot, Rex v Storr, 3 Burr. 1698. 
Rex v. Atkins, Id. 1706. Rex v. Blake, Id 1731. diſobeying a bye-law, Rex v Sharples, 4 Term 
Rep. 777. all thele are offences of a private nature, and of courſe, not puniſhable by indictment.] 


Trin. 27 Car. 2. 


Alſo, generally, where a ſtatute either prohibits a matter of 2 Inſt. 5. 


| Publick grievance, or commands a matter of pyblick convenience, 163. Cro. 


45 repairing the common ſtreets of a town, Sc. every ſuch diſ- — 
obedience of ſuch ſtatute is indictable; but if the party hath Sid. 20g, 
once been fined in an action on the ſtatute, ſuch fine is, it ſeems, [Where a 


2 good bar to the indictment, becauſe by the ſine the end of the bids the dow 
atute is ſatisfied. 5 


ing of a 
: thing, the 
og of wilfully, although without any corrupt motive, is indictable. Rex v. Sainſhury, 4 Term 
| Rep. 457. | | 


Alſo, if a ſtatute extend only to (c) private perſons, or if it (c) Sid. 20g. 
ertend to all perſons in general, os chiefly concern diſputes of a (oa 
Fuste nature, (d) as thoſe relating to diſtreſſes made by lords on ,, ram, 

Nn 3 their 


549 


Bro. Indict- 


the indictment was 


mb, Sort 06169203. 


'; 


3850 Jndiftment, 


205. Vent. their tenants, it is ſaid, that offences againſt ſuch ſtatyte vil 


104. 2 Inſt. indi 
. = hardly bear an indictment, 


2 Hawk. P. C. c,25. 84. 2 Keb. 687. 697. 


Show. 398. Alſo, where a ſtatute makes a new offence, which was no y; 
. 4 prohibited by the common law, and appoints a particular pro- 
Jac. 643, Ceeding againſt the offender, as by commitment, or action of 
648 debt, or information, Qc. without mentioning an indictment, it 
Ar a 79 ſeems to be ſettled at this day, that it will not maintain an indig. 
Sid. 434. ment, becauſe the mentioning of the other methods of proceed, 
6 ooo 86. ing only, ſeems impliedly to exclude that by an indictment. 

ag 247. 398. 2 Hawk. P. C. c. 25. 84 2 Str. 679. : | 


Jug 38.1. Yet it hath been adjudged, that if ſuch a ſtatute give a recg- 
8 very by action of debt, bill, plaint, or information, or otheryiſe, 


Dixon ; « : 5 
2 Hawk. it authorizes a proceeding by way of indictment, 
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p Pr. 
b 55. (1 3.) tor to proceed either at common law, or on the ſtatute; and i 
4 he conclude his indictment cont. formam flatuti, and cannot make 
4 it good as an indictment on the ſtatute, yet if the indictment be | 
F good as an indictment at common law, it fall ſtand as ſuch, and 
F the words contra formam flatuti ſhall be rejected. 1 | 
q | | | 
"i — p | 
J | (F) Within what Place the Offence inquired of | 
, | muſt ariſe. _ 
4 2 Hal. Hiſt. THE grand jury are {ſworn ad inquirendum pro corpore comitatuy, ; 
1 bh Oy and therefore, by the common law, cannot regularly indict ot ; 
. p. C. c. 25. Preſent any offence which does not ariſe within the county or pre f 
bl $ 34. [The cinCt for which they are returned. | 
| king cannot | 8 
Wi by charter, authoriſe the trial of offences out of the county where they are committed, ibid. Doug. 796.] t 
Ul ö 5 85 * ou | 
We. 2 Hawk. And therefore, it is a good exception to an indictment, that 9 
5 bl | - NG it doth not appear that the offence aroſe within ſuch county d it 
„ . | | 
3 authorities precinct. d 
: ih there cited. g | P. 
M0 Hawk. P. C. Alſo, it hath been holden, that the finding of a collateral matte 
58 id, expreſsly alleged in the indictment, in a different county or pre 00 
. cinct, is void. | | he 
„ 2 Hauk. Alſo, it hath been generally holden, that the want of an expreb Ka 
„ P. C. ibid. allegation of the precinct where the offence happened, is not ſup by 
1 plied by putting it in the margent of the indictment, unleſs it gc cc 
"i farther, as by adding in comitatu prediflo, Sc., which ſeems to E WW «: 
1 ſufficient, where in the body of the indictment no other county l ( 
| named before, 60 


do Jae. Allo, if a fact be alleged in By juxta D. in comitatu F. it is ſaid « 
that hereby it ſufficiently appears that B. is in the county of L. 
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Jnditment. 551. 
80, if an arreſt be alleged in the county of A., and one be indited 2 Hawk. 
for reſcuing the party arreſted, without ſaying in what county, F. C 21 
it ſhall be intended to have been in the county of A. where the 7 122 


arreſt was. | 
It ſeems alſo, that by the common law, if a fact done in one 2 Hawk. 


| county prove a nuiſance to another, it may be indicted in either. FP. C. c.25. 


7. 


So, if A., by reaſon of tenure of lands in the county of B., be 2 Hal. Hig. 
pound to repair a bridge in the county of C., if the bridge be in P. C. 164. 
decay, he may be indicted in the county of C., that he is bound 
ratione tenure of lands in the county of B., to repair the bridge. 8 

Alſo, by the common law, if one guilty of a (a) larceny in one 2 Hawk, | 


county carry the goods ſtolen into another, he may be indicted in (Bree 
either. : 2 
in the county of C., and carry the goods into the county of D., A. cannot be indicted of robbery in the 
county of D., becauſe the robbery was in another county; but he may be indicted of /arceny, or theft, 
in the county of D., becauſe it is theft wherever he carries the goods; the like law in an appeal. 
7 Co. 2. a. 2 Hal. Hiſt. P. C. 163. 4 


If a man marry two wives, the firſt in a foreign country, and the 2 Hawk. 
ſecond in England, he may be indicted and tried for it in England F. C. e. 25. 
upon the ſtatute of 1 Fac. 1. cap. 11. which makes it. felony, be- ae 
cauſe the ſecond marriage alone was criminal, and the firſt had 5 C. c. 43. 
nothing unlawful in it, and was merely of a tranſitory nature; and 8 7 8 == 
by (5) Hawkins, if the ſecond marriage had been in a foreign 81d. 5 2 ; 
country the party might have been indicted here within the pur- Kel. 79. 
view of the ſaid ſtatute 1 Fac. 1. | = 

Alſo, if a woman be taken by force in one county, and carried 2 Hawk. 
into another, and there married, the offender may be indicted, F · C. e. 25. 
c. in the ſecond county on the ſtatute of 3 H. 7. cap. 2. becauſe * 
the continuance of the force amounts to a forcible taking. 

But if an offence in ſtealing a record, &'c, contrary to 8 H. 6, 2 Hawk. 
cap. 12. be committed, partly in one county, and partly in another, F. C. bi 
ſo as not to amount to a complete offence within the ſtatute in TY 
either, it is ſaid, that the party cannot be indicted for a felony in 
either, but only for a miſpriſion. | | 

But notwithſtanding the above inſtances, it ſeems agreed as a 2 Hauk. 
general rule, that, let the nature of the offence indicted be what f. © © 25, 
it will, if it appear, upon not guilty, to have been committed in a 935. 
different county from that in which the indictment was found, the 
party ſhall be acquitted. 8 a 

And therefore at the common law, if a man had died in one 2 Hask. 
county of a ſtroke he received in another, it was holden that the P- C. 65. 
homicide was indictable in neither, becauſe the offence was not 85 The of. 
complete in either; but to remedy this inconvenience, it is enacted fender mat. 
3 & 3 E. 6. cap. 24. 6 That where any one ſhall be feloniouſſy __— 

a tricken or poiſoned in one county, and die thereof in another, death hap- 
i 0 indictment thereof found by the jurors of the county where pened but 
l " dress ſhall happen, whether before the coroner, on view of _— | 
g ne body, or whether before juſtices of the peace, or other juſ- brought 
- UCES, c., ſhall be as (c) effectual, as if the ſtroke, Sc. had in either 
| N n 4 « been 
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county. © © been in the county where the party ſhall die, or where the 


2 4 indictment ſhall be ſo found.” 
caſe. 2 Hal. Hit. P. C. 163. 


Bulwer's 


[And by ſtat. 2 Geo. 2. c. 21. if the ſtroke happens in England, and 
the death out of England; or vice verſa, an indictment thereof 
found by the jurors of the county in which either the death or 
ſtroke ſhall reſpectively happen, ſhall be as effectual againſt both 
principals and acceſſaries, as if the offence had been completed in 

that county. | | | 
2 Hal. Hit. So, if A. had committed a felony in the county of D., and B. 
P. C. 163. had been acceſſary before or after in the county of C., B. could not 
have been indicted as acceſſary in either county at common law; 
but by the above ſtatute of 2 & 3 E. 6. he is indiCtable, and ſhall 

be tried in the county where he ſo became acceſſary. 
2 Hal. Hit, It appears to have been a great doubt at common law, how 
oh” dr treaſon done out of the realm was triable ; ſome holding, that it 
P. C. e. 25. Was only triable by appeal before the conſtable and marſhal; 
9 48, 9. others that it was indictable in any county where the king pleaſed; 
| and ſome that it was indictable where the offender had lands: but 
for a plain remedy, order, and declaration of this matter, it 1s 
enacted by 35 H. 8. cap. 2. © That all offences then or after mad: 
ce or declared to be treaſons, miſpriſions of; treaſon, or conceal- 
ce ments of treaſons, done out of this realm of England, ſhall be 
« inquired of, heard, and determined, by the King's Bench, by 
c lawful men of the ſhire where the ſame bench ſhall fit ; or elſe 
tc before ſuch commiſhoners, and in ſuch ſhire of the realm, az 
cc ſhall be aſſigned by the king's commiſſion, and by lawful men. 
« of the ſame ſhire, in like manner, to all intents and purpoſes, as 
« if ſuch treaſons, c. had been done within the ſame ſhire, 

« where they ſhall be ſo inquired of, &c.” 


In the conſtruction hereof it hath been reſolved, 

2 Hawk. 1. That if after an indictment has been taken in purſuance to 
P. O. c. 25. this ſtatute, the court, or commiſſioners appointed by the king, 
(a) 3 Inſt. remove into a different county, the trial ſhall be by jurors return. 
34- H.P.C. ed from the firſt county, (a) being moſt agreeable to the general 
8. "x courſe of the common law, which requires that indictments ſhall 
Dyer, 286. be tried by jurors of the ſame county in which they were found. 
3 loſt. 11. 2. That the commiſſioners and county for the trial are well 
MC was. aſhgned by the king's writing his name to the commiſſion, or by 
5 51. his ſigning the warrant for it. | | 


2 Hawk. 3. That an offence in Ireland, that is treaſon here as well 28 
A 4 925. there, is triable here by virtue of this ſtatute, unleſs it were com- 
1005 So re- mitted by a peer of Ireland; in which caſe it is not triable here, 


und by becauſe the party would loſe the benefit of a trial by his peers ( 
three judges | 

Dy. 360. See alſo O'Rouck's caſe, 1 Anderſ. 262. But in Lord Macguire's caſe, 1 St. Tr. 95% 
1 H. H. P. C. 155. 284., it was ruled, that an Triſh peer might be tried by a common jury in Eng 
land for a treaſon committed in Ireland. Sce Prynn's argument, 8 Ste Tr. 341.) 


4. The 


Jndittment. 


: (7. which enacts, that all trials for treaſon ſhall be according to F. C. c. 25. 
the common law. 2 Hale's Hiſt, P. C. 164. 
q By the 28 H. 8. cap. 15. it is enacted, ce That treaſons, felonies, But for this 
of « and robberies, Q. upon the ſea, &c., ſhall be inquired, Sc., 2 
« jn ſuch places in the realm as ſhall be limited by the king's com- 2 Fe 
- « miſſion, in like manner as if ſuch offences had been committed W. 3. e. 7. 
n « on the land,” 828 
all piracies and felonies upon the ſea, Cc. may be tried in any place at ſea, or upon the land in his Majeſty's 
B plantations. [And $ 14. of the ſame ſtatute enaQts, that the commiſſioners, &c. ſhall have power to ; 
. pirates in all the colonies, &c. in America, and to grant warrants, in order to their being apprehended and 
a0 uied there, or ſent into England for trial.] 
1 « By the 26 H. 8. cap. 6. for the puniſhment and ſpeedy trial, (a) This 
« as well of the counterfeiters of any coin current within this 3 . 
3. « realm, as of all felonies and acceſſaries of the ſame, and other erh 
t u « offences feloniouſly done within any (a) lordſhip marchers of eg coun- 
al: « Wales, the juſtices of gaol-delivery and of the peace in the ſhire 11% 39 
ed; « or ſhires of England, where the king's writ runneth, next ad- „ 
Lat if ping to the lordſhip marchers, or other place in Wales, where Paſch. 
1 « ſuch counterfeiting, &c. ſhalt be committed, ſhall have power, 3 To 
4 « at their ſeſſions and gaol-delivery, to enquire by verdict of caſe, Sua. 
1 twelve men of the ſame ſhire, c., in England, there to cauſe 553: 
1 be « all ſuch counterfeiters, Wc., to be indicted, Sc., in like man- ts 
„ by „ ner as if the ſame petit treaſons, &c. had been done within any acquittal at 
15 * of the ſaid ſhires within the ſaid realm: alſo, ſuch juſtices ſhall 2 
Fl « try all foreign pleas pleaded by ſuch offenders; neither ſhall an 0d bar af 
8 1 *« acquittal, Ic. or fine making in the lordſhips marchers, be (ö) a an indict- 
W « bar for a perſon indicted in the ſaid ſhire within two years after ment for the 
mY the felony.” ES mans 
ſhire, Je in England. 2 Hawk. P. C. e. 25. $42. 
(By ſtat. 26. Geo. 2. c. 19. f 5. offences againſt ſhips in diſtreſs, The county 
committed in Wales, are triable in the next adjoining Engliſh ac is 
ace to county.) liſh county under this act. Parry v. Roberts, 1 Hawk. P. C. 6 Ed. 220. . 
kings By the 27 Eliz. cap. 2. treaſons by prieſts or jeſuits coming into 2 Hale's 
oa England, and felony for receiving them, are inquirable and deter- Hit P. O. 
5 fl minable where the offender is apprehended. _ 


found. 
l | 
"oy (G) What ought to be the Form of the Body of an 
Indictment at Common Law: And herein, 
Il as | 
3 1, How the Body of an Indictment at Common Law ought to ſet 
« here, forth the Subſtance and Manner of the Fact. 
ers (b 


AN indictment, as defined by my Lord Hale, is nothing elſe but 
Tr. 95% a plain, brief, and certain narrative of an offence committed 
any perſon, and of thoſe neceflary circumſtances that concur 
to aſcertain the fact, and its nature, in which, in favour of life, 


breat (e) ſtrictneſſes have at all times been required. 


8 | aw 
fe liv, 2 Hal Hiſt, P. C. 193-=m=That before the 4 Geo. 2+ e. $6.4 and 6 Orv. 2. ws 


2 Hal. Hiſt. 
169. 
(Fre that 
degree as to 
become the 
diſeaſe and 
h of 


| | „ 
4. That this ſtatute is not repealed by 1 & 2 Ph. & M. cap. 10. 2 H. 
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all parts of it ought to be in Latin, and how far it was vitious for falſe or improper Latin, vid 


| 2 Hawk. P. © 


ro. Eliz. And therefore it is laid down as a good general rule, that u 

| oy cog indictments, as well as in appeals, the ſpecial manner of the whole 

P. C. c. 25. fact ought to be ſet forth withſuch certainty, that it may Judicially 

857 appear to the court that the indictors have not gone upon inſuff. 
cient premiſes. | 

2 Hawk. Hence it hath been holden, that no periphraſis, or circumlocu- 


P.C. hs tion whatſoever, will ſupply thoſe words of art which the law hath 
} 352 . appropriated for the deſcription of the offence ; as murdrauit in an 
thorites indictment of murder, (a) cepit in an indictment of larceny, Mays 
ergo hemavit in an indictment of mayhem, (6) felonicè in an indictment 
P. C. 183, of any felony whatſoever, burglariter, or burgularit>r, or elſe bur. 
184., ac- palarier, in an indictment of burglary, (c) proditorie in any indict.- 
And ment of treaſon, contra ligeantie ſue debitum in an indictment of 
therefore an treaſon againſt the king's perſon. | 

indictment againſt A., quod felonicè abduxit unum «£quum, without ſaying cepit-& abduxit, is not good, 
for he might have the horſe by bailment, and then it is no felony. 2 Hal. Hitt. P. C. 134. (6) For if 4 
is indicted, that furatus eſt unum equum, it is but a treſpaſs, for want of the word felunice, 2 Hal 
Hiſt P. C. 184. (c) In petit treaſon it muſt be laid felonic? & proditoriè; for though the party be ac. 
quitted of the petit treaſon, he may be convict of the manſlaughter or murder. 2 Hal. Hiſt. P. C. 184, 


2 Hawk. But in an indictment, or appeal of rape, the ſame is ſufficiently 
4 - c. 25. ſet forth by the words felonice rapuit, without adding (d) crm 
J But an liter cognovit, or ſetting forth the ſpecial manner of the terror 
inditment or violence, and then concluding that the defendant fic felonice 
pl d felmnied. rapuit, | | 
25 carnali: er cognovit, without the word rapuit, is not good, though it conclude, contra formam ftaluti 
2 Hal. Hiſt. P. C. 184. ; 
2 Hawk. And from this certainty required in indictments, it hath been 
& ©: e. 25. holden, that an indictment for a felonious breach of priſon, with 
out ſhewing the cauſe of the impriſonment, is not good. 
Allen, 78, S0, of an indictment for refuſing to ſerve the office of con. 
Mod. 24. ſtable, being /egitimo mods electus, without ſhewing the manner of 


Mod. 96. ; 
— 96. the election. 


Oro. Elis. 80, it hath been adjudged, that an indictment of burglary is in 

483. pl. 42. ſufficient, without ſhewing that it was nacrtantèr. 

2 Roll. Alſo it is agreed, that an indictment, charging a man with 

Rep. 345, nuiſance, in reſpect of a fact which is lawful in itſelf, as the 

374. 5 erecting of an inn, Ec. and only becomes unlawful from part- 
cular circumſtances, is inſufficient, unleſs it ſet forth ſome ct 
cumſtances that make it unlawful. ; 

2 Hawk. So, it hath been adjudged, that an indictment for traiteroulſ 


F. C. c. 25: coining alchymy like to the king's money, without ſhewing what 


. money, viz, whether gold, ſilver, or copper, is inſufficient; for 

as to the latter of theſe, the offence could not amount to treaſon, 

Cro. Eliz. So, an indictment of perjury not ſhewing in what manner, and 

137. in what court the falſe oath was taken, is inſufficient; becauf 

; for aught appears, it might have been extrajudicial. . 

Sid. 91. But an indictment of extortion, charging J. S. with the taking 

2 Hawke of 50s. as a bailiff of an hundred colere fei, without bei 
I 57. | 13 Ih | 


JndiTment, 


wk for what he took it, is good, at leaſt after verdict; for perhaps 
he might claim it generally, as being due to him as bailiff, in 
at in which caſe the taking could not be otherwiſe expreſſed, But this 
hole ſeems to be a ſpecial caſe. 1 „ 
iall An indictment charging a man disjunCtively is void; as mur- 5 Mod. 13, 
ulli. dravit, vel murdrari cauſavit, or that A. verberavit B. vel verberari 38. Salk. 
cauſavit, or that A. fabricavit talem chartam, vel fabricari cauſavit, 8 
locu- Ec. for here are diſtinCt offences, and it appears not of which of P. C. c. 25, 
hath them the party 18 accuſed, v. Flint, Ca. temp. Hardw. 370. Rex v. Stroughton, : = 24 
wh Alſo, an indictment accuſing a man in general terms, without Lev, 203. 
3 aſcertaining the particular fact laid to his charge, is inſufficient; — 878. 
5 for no one can know what defence to make to a charge which is 2 28 
aa. uncertain z nor can he plead it in bar or abatement of a ſubſe- P. C. e. 28. 
nt of quent proſecution z neither can it appear that the facts given in § 59s 
eridence againſt a defendant on ſuch a general accuſation are the += — 
on, ſame of which the indictors have accuſed him; nor can it judi- pl. 1. 8 
For if 4. cially appear to the court what puniſhment is proper for an of- Comp. 293. 
110 fence ſo looſely expreſſed. H A 
rty be r. | | 5 | ; olt, 363. pl. 3. 
C. 184 As where the indictment charges the party with having ſpoken 2 Hawk. 
5 divers falſe and ſcandalous words againſt J. S. being mayor of A. P- C, 625. 
ciently Sc. or with being a common defamer, vexer, and oppreſſor, Qc. 8852 — 
carna- or with being a common diſturber of the peace, and having ſtir- 1 
> terror red up divers quarrels among his neighbours ; or with being a here cited. 
felomce perſon of evil behaviour, a common deceiver, a common publiſher 
of the king's ſecrets, &c. or with being a common foreſtaller, a 
am ſtatuti common thief, a common champertor, &c, | | | 
But barretry being an offence of a complicated nature, conſiſt- 2 Hawk. 
1th been ing in the repetition of frequent acts, all of which it would be F.C. e. 23. 
n, with. too prolix to enumerate, experience has ſettled it to be ſufficient 88 a 
| to charge a man in general as a common barretor. | try. 
of con- And for the ſame reaſon an indictment againſt a common ſcold. 2 Hawk. 
anner of is ſufficient, without ſhewing any particulars, | | 3 Co 25. 
T Neither is it neceſſary for an indictment of either of theſe two 2 flak. 
lary is 10s aſt mentioned offences to conclude in nocumentum omnium ligeorum, P. C. ©: 25. 
Sc. for it appears from the nature of the thing, that it could not 9.2. [Rex 
IN with 4 but be ſo. | | 2 Str. 1246. contr. as wa fed. } 
if, as the g An indictment muſt lay the charge againſt the defendant poſi- Salk. 371. 
om parte tirely, and not by way of recital, as with a quod cum, Oc. and bl. 6. Cro. 
ſome t- it muſt expreſsly allege every thing material in the deſcription of 26,4: 
the ſubſtance, nature, and manner of the crime; for no i +. 
; , , 3 o intend- 5 Co. 150. 
raiterol ment ſhall be admitted to ſupply a defect of this kind. EP hy 3 
ing wha | : „DE. c. 25. 
vs. 3 for Wenner if an indictment of murder want the words ex ma- Dyer, gg. 
58 pay precogutatd, it is no anſwer that it has the words felonicè mur- pom 
a ravit, which imply as much, | p. C. ibid. 
; becaule⸗ Wr if any indictment of death want an expreſs allegation that 2 Hawks 
| © party received the hurt laid as the cauſe of his death, and alſo P. C. ibid. 
the takin : he died thereof, no OP 54700 will help it. | 
ut ent ſo, if an indictment for feloniouſly breaking a priſon, and Loli 87. 
; ot 2 Haw 


dommanding J. S. there impriſoned, Ec. to eſcape, do not ex- 


: preſsly 
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P. C. ibid. 


Crg. Jac. 
G10. 2 Roll. 
Rep. 226. 
2 Lev. 229. 
2 Mod. 129. 
2 Hawk. 
p. C. c. 25. 
61. Ld. 
aym. 610. 


2 Hawk. 
P. C. c. 25. 
62., and 
everal au- 
thori ties 
there cited. 


preſaly allege that J. S. did eſcape, it is no anſwer that it is full 


ment is founded, committed ſuch a fact, does not 5 


ſame time ſold by weight; or for being abſent from church ſu 


ting down trees, c. Yet where the ſenſe. is clear, a ſmall im- 


-Jndiftment, 

implied in calling the offence a felonious breaking. 

Yet ſtrained and oyer-nice exceptions of this kind are not tg 
be regarded; as that an indictment of death, laying the affaul; 
to have been with malice prepence, doth not expreſsly repest 
it in the clauſe immediately following, and joined with a co. 
pulative, ſhewing the giving of the wound at the ſame time and 

lace.. | ; 

, Or that an indictment ſetting forth that J. S. was lawfully xr. 
reſted by virtue of a plaint before ſuch a ſheriff, c. doth not 
expreſsly ſhew that there was a good warrant. 

Or that an indictment ſetting forth an arreſt in ſuch a pariſh 
and ward in London, by virtue of a warrant, to arreſt the party 
within the liberties of London, doth not expreſsly lay ſuch pati 
and ward within the liberties of Londen. 

Or that an indictment finding that J. S. exiſtent of ſuch a 
trade, Oc. as will bring him within the law whereon the indi 


lege that he was of ſuch a trade, c. at the time of the faQ; 
for it fully appears from the natural conſtruction of the par, 
ticiple exi/tens going before the verb, to which it is the nomin. 
tive caſe, 

Yet it is a good exception to an indictment of forcible entry, 
finding that A. diſſeiſed B. of ſuch land exiſtens liberum tenementun 
of B. that it is not expreſſed at what time it was his freehold; for 
it ſtands indifferent, according to the common rules of conſtruc- 
tion, whether it was his freehold at the time of the diſſeiſin, ot 
at the time of finding the indictment, the word exiſtens being 
applied only to the thing which was the ſubject of the action, 
_ not being the nominative caſe of the verb, as in the forme 
Cale. 

If one material part of an indictment be repugnant to another, 
or if the fact as laid be impoſſible or abſurd, the indictment i; 
void; as, where one is indicted for having forged a writing, in 
which A. was bound to B. which is impoſſible if the writing were 
forged ; or for having diſſeiſed 1. S. of land; wherein it appeaty, 
by the indictment itſelf, that he had no freehold whereof he could 
be diſſeiſed; or for having entered peaceably on J. S. and then 
and there forcibly diſſeiſed him; or for having diſſeiſed him of 
land then being, and for ever fince continuing to be, his free 
hold; or for having murdered J. S. at B. where by the indid. 
ment it appears that J. S. was only wounded at B. and died at 
C.; or for ſelling iron with falſe weights and: meafures, which i 
nat only abſurd, as ſuppoſing that iron could be ſold by meaſyre, 
but inconſiſtent, in ſuppoſing that it was ſo ſold, and yet at the 


months, between ſuch and ſuch a time, which appears to have 
contained only the ſpace of eleven days; or for feloniouſly cut 


propriety may be diſpenſed with; as where one is indicted for 
having mowed unam acram feni, which is ſaid to be * 
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ſciens ipſos quatuor feloniam prædict. feciſſe apud B. felonice receptavit, oP = 23. 


to eſcape, without ſhewing what the felony was, and that it was 


enter receptavit J. D. being a felon, is not good, without expreſsly wh C. ibid, 


| 8 concluded and eſtopped by his plea by that name, and of that 


| Kiſtake 


/ 


Inditment. 
and yet that which was mowed could not, at the time of the 
mowing, in ſtrictneſs be called hay, but graſs wy. f | 


Alſo, a repugnancy in an indictment in ſetting forth the offence 2 Hawk. 
of the acceſſory, is as fatal as it is in ſetting forth that of the prin- E · C. e. 13 
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cipal z as where an indictment of death having laid the ſtroke on ? *3* 


one day, and the death on another, charges the acceſſory with ; 
having abetted the principal at the time of the felony only.  __ 

But where ſeveral are preſent and abet a fact, and one only 9 Co. 67. 
actually does it, an indictment may, in the ſame; manner as an Plow. 97+ 
appeal, lay it as done by the one, and abetted by the reſt. 54 

But if it barely charge a man with having been preſent, it is 5 Hawk. 


void, becauſe a man may be innocently preſent. * Co 25. 
An indictment of J. S. as acceſſory to four by theſe words, 2 Hawk. 


without adding eos, 1s naught; for it appears not clearly how ma- 965. | 
ny of them he is charged to have received. 
Alſo, an indictment of a conſtable for having —_—_— and 2 Hawk. 


feloniouſly ſuffered a perſon arreſted by him on ſuſpicion of felony 4 [2 (Re: 
V. Freem 
actually committed, is ſaid to be void for the uncertaint : But an 2Str.1268.} 


indictment for knowingly ſuffering perſons convicted of felony to 
eſcape, is ſaid to be good, without finding expreſsly what the fe- 
lony was, or that it was committed, if the record of conviction 
be ſet forth with convenient certainty; for that ſhews what the 
felony was, and that it was committed. 15 I 
It is holden by ſome, that an indictment finding that J. S. ſci- 2 Hawk. 
finding that he knew him to be a felon ; but by others, ſuch in- ew ogg | 
dictment is good, becauſe the plain conſtruction of the word 2 eited. 


{center carries it through the whole ſentence 8. boa = 


a ſufficient averment. Stra. 904+ 


2, How the ne muſt ſet forth the Perſons mentioned or 
referred to in it. | 


The name and addition of the party indicted ought regularly 2 Hal. Hig. 
to be inſerted, and inſerted truly, in every indictment; but if the F. C. 275. 
party be indited by a wrong chriſtian name, ſurname, or addi- 
tion, and he plead to that indictment not guilty, or anſwer to that 
inditment upon his arraignment by that name, he ſhall not be 


received after to plead a miſnomer or falſity of his addition; for he 


eſtoppel the gaoler and ſheriff that do execution ſhall have ad- 

vantage. 0 | 
But it is ſaid, that an indictment that the king's highway in 2 Roll. Abe. 
ch a place is in decay, through the default of the inhabitants of 79: Henk 


bd - . 7 * * E. C. 2 . 
2 town, is good without naming any perſon in certain. 568. *. 


Allo it is ſaid, that no indictee can take any advantage of a. 2 Hawk. 


n (a) ſurname in the indictment, either by plea in — | (6) Burge 
2 


— — 
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ws Jndittment. 

Hale, it is ment, or otherwiſe, notwithſtanding ſuch ſurname|have no maj, 
— W ner of affinity with his true one, and he was never known by it. 
is plea of miſnomer, both as to his ſurname and as to his chriſtian name; for he that pleads mi 

of either, muſt in the ſame plea ſet forth what his true name is, and then he concludes himſelf ; and if 
the grand jury be not diſcharged, the indictment may be preſently amended by the grand jury, and re. 
turned according to the name he gives himſelf, 2 Hal. Hiſt. P. C. 176, | | 


2 Hal, Hi, And in this reſpect an indictment (a) differs from an appeal, 
P.C-179 whereof it is certain that a miſnomer of a ſurname may he 
P. C. abi pleaded in an abatement as well as any other miſnomer whatſoever, 


(aa) But that every other miſnomer of the defendant, as alſo every defective addition, are as fatalin 
an indictment as an appeal; for which vide 2 Hawk. P. C. c. 25. 8 69. 


2 Hauk. Not only the miſnomer of the name of baptiſm will abate an 
TO < 35+ indictment, but alſo the naming of the defendant knight, Cc. who 
"$0.2:1 av. is 2, baronet, and no knight, Sc. or the omiſſion of a name of 
thorities dignity ; as where Garter King at Arms is not named Garter in 
1 e the indictment; and fo of any other name of dignity, (6) if pw- 
7 ceſs of outlawry lie upon it. 3 


againſt a peer of the realm is good without an addition, becauſe no proceſs of outlawry hes again in, 
Cro. Eliz. 148. Lord Dacre's caſe. 2 Hal. Hiſt. P. C. 177. | 


2 Hal. Hit, . By the common law the party indicted could not take advan- 
P. C. 176. tage of a miſnomer or the want of addition, becauſe the fact be- 
ing ſworn againſt the party preſent, and appearing to their vier, 
there could be no injury by the miſnomer : alſo, as felons gele- 
rally go by no certain name, and have no fixed habitation, it wis 
thought hard to find out their real names or profeſſions ; but this 
was altered by the ſtatute. 1 H. 5. cap. 5. which requires that in 
all indictments, &c. the party indicted ought to have the addition 
of his myſtery, degree, place, and county. | | 
2 Hal. Hit, The additions required by the ſtatute are, that of his degree, 
e as yeoman, gentleman, eſquire ; of his myſtery, as huſbandman, ſaikr, 
2 Hawk. ſpinſter, &c-; therefore, if the addition be only general, as fer- 
P. C. c. 25. vant, farmer, citizen, Cc. or of crimes and miſdemeſnours only, 
870. as extortioner, vagabond, heretick, &c. theſe are no good ad- 
ditions. | | 
2 Hal. Hit. The addition ought to be to the ſubſtantive name, and not to 


OT > that which comes after the alias difus, becauſe regularly the addi- 


* - 


c. 25. & 70. tion refers to the laſt antecedent. 


2 Hal. Hiſt. If ſeveral perſons be indicted for one offence, miſnomer, at 
9 wide want of addition of one, quaſheth the indictment only again 


2 Hawk. him, and the reſt ſnall be put to anſwer; for they are in law as 


P. C. c.25. ſeveral indictments; and ſo in treſpaſs, 
TOs, It 18 N 


aid that where ſeveral are indicted, and there is an omiſſion of an addition as to one, it makes the indif- 


ment vicious as to all; for which is cited, x Bulſ. 183. 


2 Hawk. Not only the defendant, but regularly all other perſons allo 
F. C. e. a5. mentioned in an indictment, muſt be deſcribed with convenient 
2 0 certainty; and therefore, it ſeems to be generally agreed at this 
day, that an indictment for ſuffering divers bakers to bake, G 
againſt the aſſiſe, or for diſtraining divers perſons without cauſe, 


or for taking divers ſums of money of divers perſons for _ 
| : [ 


toll, (9c. without naming any bakers, e. in particular, is in- 
ſufficient. | ; | | 

But an indictment of murder cujuſdam ignoti is good; and fo, Plow. 85. b. 
for ſtealing the goods cujuſdam 1gnoti ; fo, of an aſſault in quendam Dyer, 285. a. 
jontum; and if the party be acquitted or convicted, and be af- 1 2285 
terwards indicted for an aſſault or murder of ſuch a man by name, 2 Hawk. 


he may plead the former conviction or acquittal, and aver it to be F: C. C. 25. 


peil, the ſame perſon. | 128 
y be But an indictment quod invenit quendam hominem. mortuum, ac Hal. Hiſt, 
ever, felinice furatus ef# duas Tunicas, without ſaying de bonis & catallis. 181. 
faul in cujuſdam ignoti, is not good. . . 
| If the goods of a ehapel be ſtolen, the indictment ſhall ſay 2 Hal. Hi, 
"Rt bona & catalla capelle in cuſtodid prepoſitorum ; if it be done in F · C. 181. 
wks time of vacation, bona & catalla capelle tempore vacationis ; but if 
ba the goods of a pariſh church be ſtolen, as the bell, the books, &c. 
FREY it ſhall run bona parochianorum de S. in cuſiodid, guardianorum eccle= 
f po- ſe, and ſhall not ſuppoſe them bona eccigſiæ. 
If the goods which A. hath as executor of B. be ſtolen, the of- 2 Hal. Hin. 
+ \in bender may be indicted quod bona te/tatoris in cuftodid A. executoris P. C. 281. 
euſdem B. or it may be general bona ipſius A. Mt 
hs If 4. dying be buried, and B. open the grave in the night-time 2 mal, Hig, 
10 be and ſteal the winding-ſheet, the indictment cannot ſuppoſe it the PC. 181. 
Side goods of the dead man, but of the executors, adminiſtrators, or 
5 gew ordinary, as the caſe falls out. | | 
ha An indictment quod felonice, Ic. cepit quandam peciam panni cu- Oro, Elis. 
Wt mY jaſdam J. S. without ſaying de bonis & catallis cujuſdam J. 8. was 49%, „ 
ata therefore quaſhed. : | 5 „ — 
addition There is no need of an addition of the perſon robbed or mur- 2 Hal. Hiſt 
# (ered, Cc. unleſs there be a plurality of perſons of the ſame: P C. 182. 
degree, name; neither then is it eſſential to the indictment, though ſome- 
u, ſail, umes it may be convenient, for diſtinction ſake, to add it; for it 
| 25 fer is ſufficient if the indictment be true, viz. that J. S. was killed 
urs only or robbed, though there are many of the ſame name. , 9 8 
good i And it hath been adjudged, that an indictment of an aſſault Keilw. 25. 
on John, pariſh-prieſt of D. in the county of C. is good without Dyer, 285. 
4 dee, his ſurname; for the certainty of the perſon ſufficient- FIT, 
the addi- Shan | 5 5 Ae. Cs 25. 972. 
But, it ſeems, that if ſuch indictment had only deſcribed him 2 Hawk. 
1omer, ot his name of baptiſm without any farther addition, it had been P. Od. 
ly againſt R uncertain; yet the contrary ſeems to be holden in (a) Moor: 406 fl. Ces. | 
in law a ie it ſeems agreed, that a repugnancy or abſurdity in the | 
gn 8 = dn 2 will vitiate an indictment: as 
N indicte ing ö . 8 
0 105 5 — ee 3 ealing bona prædict. J. S. where no J. &. 
| tis not neceſſary to allege in an indictment of dea the 27 
erſons alſo arty killed was in the n. of God. — 5 6 2 a7 
convenient | N 2 1 
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Indiſtment. 
3. How the Indictment ought to ſet forth the Thing wherein dle 


Offence was committed, 


2 Haak. An indictment, which doth not with ſufficient certainty { 
= forth the thing wherein the offence was committed, is inſufficient; 
2 774. Hit. as where one is indicted for having forged a leaſe of certain] 
F. c. 182. without naming ſome one certain parcel; or for having ſtolen hu 
_cordingly. & catalla J. S. without ſhewing any in particular; or for having 
treſpaſſed on two cloſes of meadow or paſture, or for having d. 
verted quandam partem aquæ running from ſuch a place to ſuch; 
place, without any farther deſcription; or for having engroſel 
magnam quantitatem ſtraminis & frœni, or diverſos cumules tric, 
without ſhewing how much of each; or for having carried ayy 
duas centenas caſei, without adding librat or uncias, &c. or for hay. 
ing erected ſeveral cottages contra formam flatuti, without ſheying 
how many. | 
2 Hawk, It is ſaid to be moſt proper in indictments of larceny and te. 
Ke. ©+25- paſs on a living thing to ſhew to whom the property of it be 
_ longed, by calling it the ox or horſe, &'c. of J. S. without ul 
the words bona 2 catalla : yet there are many precedents in 
books of good authority, wherein this nicety is not obſerved, 
2 Hal, Hit. If theft be alleged in any thing, the indictment muſt ſet dom 
F. C. 183. the value, that it may appear whether it be grand or petit la: 
ceny. 
2 Hawk. Ir the thing be moveable, as a horſe, cow, c. it is ſaid to 
55 5. be moſt proper to ſhew its worth by the word pretium; but if the 
2) And per thing be immoveable, and conſiſt of divers dead things, it ought 
ale, this is to be ad valentiam; (a) yet this nicety ſeems not neceflary; net 
= ther is it clear that the worth of the thing ſtolen is required tobe 
ſubſtantial; fet forth in an indictment of larceny, for any other purpoſe, tha 
for if pretii to ſhew that the crime amounts to grand larceny, and the bete 
one to aſcertain the crime, in order for a reſtitution ; or in an th 
valentiam, dictment of treſpaſs, for any other purpoſe, than to aggraralf 


it doth not | ' 
vitiate the indictment; and ſo it is, if one pretii or ad valentiam be added to ſeveral things, where int 
clerkſhip it ſhould be applied ſeverally, it is good if the party be convict of all; but poſſibly, if the pur 
be convict but of part, it is not good, becauſe it will be uncertain whether grand or petit larceny 2 Bs 
Hiſt, P. C. 183. 


2 Hale's An indictment quod felonic> cepit 20 over, matrices, S agnos, 0 
— F. C. matrices Ever veces, is not good, becauſe it doth not appear 
| many of one ſort, and how many of another; but 20 ry 
rally might have been good without diftinguiſhing marr 
Verveces, as in caſe of replevin or treſpaſs. * 
2 Hal. Hit. But an indictment de quatuor riſcis & ciftis, Anglick cheſt 
P. C. 133., coffers, is good, becauſe ſynonymous. 
where it is | an in treſpabt 
ſaid, that regularly the ſame or more certainty is required in an indifment of goods, than in ſome 
goods. And note, That it is agreed as a general rule, that if an indictment be uncertain 25 to i, wl 
ticulars only, and certain as to the reſt, it is void only as to thoſe which are uncertainly expreſſ ＋ 
= for the reſidue. 2 Hawk. P. C. c. 25. & 74.——* Quia malt et negligenter Je geſſt rg 
office of conſtable, quaſhed for being too general. Stra. 2. So, De ſeriptis boni & © 
Davila decipiebant et defraudabant. Stra. 8.80, Diverſas quantitates cer viſiæ· Sen. In 
On an indi upon 3 Eliz. c. 4. if it is avetred, a trade uſed in Great Britain, 
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land, it is bad. 1 Stra. $52. 2 Str. 788.——QNuod cum there was ſuch an order, Sc. is too uncertain. ' 
214. Raym. 1363,-——An indictment muſt ſet out the words ſpoken of a juſtice of peace in the 
execution of his office. If for obſtructing him, it muſt ſhew by what act. 2 Stra. 699. An 
indi ment for a nuiſance, that the defendant ſepem levavit wel levari cauſavit, adjudged ill for uncer- 
tainty. 2 Stra. go. - An indictment for procuring by falſe tokens muſt ſpecify them. 2 Stra. 1127. 
so, by falſe pretences. 2 Term Rep. 587. J-—=—Indiment for conveying, or cauſing to be con- 
veyed, a pauper, is too uncertain: ſuch an indictment muſt alſo ſtate, that he was unable to maintain 
himſelf, Caf. temp. Hardw. 370.——An indictment for carrying a perſon with the ſmall-pox, from 
one pariſh to another, muſt ſet forth that the defendant knew the perſon had the ſmall-pox, and that it 
was with an ill intent. Andr. 162. | | 


4, How the Indictment muſt ſet forth the Circumſtances of Time 
and Place, EO 


It is laid down as an undoubted principle in all the books that 2 Hawk. 
treat of this matter, that no indictment whatſoever can be good EC. e. 24. 
without preciſely ſhewing a certain year and (a) day of the mate- 2 


| NE everal au- 
rial facts alleged in it. 3 


there cited. 
[See alſo Rex v. Hollond, 5 Term Rep. 607.] And this the law requires, not only becauſe the party 
may be the better prepared to make his defence, but alſo becauſe that in indictments, on which, upon a 
conviction, there incurs a forfeiture of lands, it may appear to what day the forfeiture is to have rela- 
tion; as alſo, that if it be an indictment of murder or manſlaughter, it may appear that the death was 
within the year and day after the ſtroke. 2 Hal. Hiſt. P. C. 179.—But it is not neceſſary upon the 
| evidence to prove the crime to have been committed on the very day laid in the indictment; but if it be 
proved to have been at any time before or after, the party is to be convicted. 2 Hal. Hiſt. P. C. 179. 
(a) But it is not neceſſary to mention the hour in an indictment; 2 Hawk. P. C. c.25. C 76. unleſs 
| the time of the day is material to aſcertain the nature of the offence, and then it muſt be expreſſed ; ag 
in an indictment of burglary it ought to ſay, tali die circa boram decimam in nocte ejuſdem diei, felonic? 
S burglariter fregit; yet it is ſaid that by ſome opinions burg/ariter carries a ſufficient expreſſion that it 
was done in the night. 2 Hal. Hiſt. P. C. 179. So, upon breaking a houſe in the day-time, to ouſt 
the offender of his clergy upon the ſtatute of 39 Eliz. c. 15. , it is uſual to add tempore diurno; for the 
ſatute expreſſeth it ſo; otherwiſe, though the indictment be good, yet he ſhall not be ouſted of his 


dlergy. 2 Hal. Hiſt. P. C. 179. 
As if an indictment of death laying the affault at a certain » Hawk, 
time, Sc. do not repeat it in the clauſe of the ſtroke, or if it F. C. 6. ag. 


do not ſet forth the time of the death, as well as of the ſtroke. TEE Hig, 


33 : 12 
So, if an indictment lay the offence on an impoſſible day, or 2 Hauk. 


on a day that makes the indictment repugnant to itſelf, or if it f · C. 6. 25. 
lay one and the ſame offence at different days, it is inſufficient. 977. | 
As, if A. be indicted quod primo die Maii & ſecundo die Maii 2 Hal. Hiſt, 
2þud D. he made an affault upon B. & gquandam togam ipſius B. P. C. 275» 
| adtunc & ibidem invent. felonicꝭ cepit, &c.; this indictment is not 
good, becauſe there are ſeveral days mentioned before, and it 1s 
| uncertain to which the felonious taking ſhall relate. | 
So, if A. be indicted that he Fefto Sancti Petri anno 20 Car. 2 Hal. Hit. 
alled J. S.; this is not good, becauſe there are two Feaſts of St. P · C. 178. 
Peter, and neither without addition, viz. St. Peter ad Vincula, and 
St. Peter in Cathedr4. | 
The words adtunc & ibidem in the ſubſequent part of an indict- 2 Hawk. | 
| ment are as effectual, as if the year and day mentioned in the CO 1 
[mer part had been expreſsly repeated. | 300 
a Allo, if it lay the fact on the Thurſday after the Feaſt of Pęu- 2 Hawk. 
* in ſuch a year, or on the Utas of Eaſter, c. (which ſhall be ?: C. 4 
49 for the very eighth after the feaſt), or on the roth of March 
Peng aſcertained by the ſtile of the ſeſſions, &c.) it is as 
$000 as if 4 had expreſsly named the day of the month, Se. 
. Oo 


- 


Vo. II Alſo, 
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2 Hawk, Alſo, if an indictment charge a man with an omiſſion, c. ag 
= 25. not ſcowring ſuch a ditch, it needs not ſhew any time. 
2 Hawk. 


P. C. e. 2 
& 82. 


So, if an indictment charge a man with having done ſuch a 

5- nuiſance ſuch a day and year, and on divers other days, it is void 

only as to the facts alleged on the days uncertainly ſet forth: but 

ik it charge a man generally with ſeveral offences at ſeveral times 

between ſuch a day and ſuch a day, without laying any one at a 
certain day, it hath been adjudged to be wholly void. 

2 Hawk. Yet it hath been ſolemnly adjudged, that a conviction of deer- 

P. C. ibid. ſtealing, ſetting forth the offence between the 8th and 12th of 

Fuly, &c. is ſufficient. 

2 Hawk. And in theſe caſes it is ſaid to be moſt regular to ſet forth the 

2 & 25. year, by ſhewing the year of the king; yet this may be diſpenſed 

\ with, for ſpecial reaſons, if the very year be otherwiſe ſufficient- 

ly expreſſed, for that only is material. - 

2 Hawk. Every indictment at common law muſt expreſsly ſhew ſome 

© 8; c. 25. (a) place wherein the offence was committed, which muſt appear 

(a) That te. to have been within the juriſdiction of the court in which the in- 

gularly the dickment was taken, and muſt be alleged without any repug- 

phe a nancy; for if one and the ſame offence be alleged at two differ- 

ty muſt be Ent places, or at B, aforeſaid, where B. was not before mentioned, 

expreſſed in or if the ſtroke be alleged at A. and the death at B. and the in- 

On. dictment conclude that the defendant fic felonice murdravit the de- 

where the Ceaſed at A. the indictment is void. 


time muſt be repeated upon ſeveral acts done, regularly the place alſo muſt be repeated, wis. tunc & 
ibidem. 2 Hal. Hiſt. P. C. 180. 5 N ö 


So it is alſo, if it lay yot both a place of the ſtroke and death, 


2 Hawk. 

apes 2 or if any place ſo alleged be not ſuch from whence a viſne may 

eos come; as to which it hath been adjudged, that if a fact be al- 
leged in a pariſh in London with ſome other addition which ſuff- 
ciently aſcertains it, or in the pariſh of St. Lawrence Fewry, it 
needs not ſhew the ward. | 

2 Hal. Hit. Alſo in ſome crimes no vill need be named; as upon an indict- 


[There — ment of barretry, becauſe a barretor is ſuch every where, and it 
only two hall be tried de corpore camitatus. 

caſes where it is neceſſary to lay a vill, iz. upon the ſtatute of additions, and in an appeal of death, upon 
the ſtatute of Gloucetter, c. 9, Rex v. Blower, Hil. 27 Geo. 2. B. R. cited by Denniſon, J. in 


1 Burr. 337.] 


2 Hal. Hit. SF. in the margin, the indictment ſuppoſing a fact done apud 
K. Wan S. in com. prædict. is good; for it refers to the county in the 
430. margin. | 
Oro. Eliz. But if there be two counties named, one in the margin, ano- 
739 \ 11:g. ther in the addition of any party, or in the recital of an act of 
p. C. 180. Parliament recited in the premiſes of the indictment, the fact laid 
| apud S. in com. prædict. vitiates the indictment ; becauſe two coun- 
tics are named before, and it is uncertain to which it refers. 
2 Hal. it. Indictment againſt A. B. that he apud N. in com. prædict. made 
. C. 180. an aflault upon C. D. of F. in com. prædict. & ipſum adtunc & 
ibidem cum quodam gladio, Qc. percuſſit, Sc. this indictment is not 


good, becauſe two places named before; and if it refers to both, 


it 


beca 
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it is impoſſible 3 and if only to one, it muſt refer to the laſt, and 
then it is inſenſible. I ; 

[An indictment ſtating the defendant to be late of V. and Rex v. 
laying the offence to be at the pariſh aforeſaid, was holden not to 1 
be ſufficiently certain. | . 

It hath been holden, that an indictment on a ſtatute, prohibit- 2 Hawk.| ' 
ing ſuch and ſuch perſons to do ſuch a thing, needs not ſhew 8 Ge a3 
where the facts happened which bring the defendant within the (a) Bot if 
prohibition; as where it is enacted, that it ſhall be treaſon for a man be in- 
perſon born within the realm and in popiſh orders to remain here, andes ber 
7c. in which caſe it is ſaid, that the indictment needs not ſhew e of 
a viſne ſor the (a) birth or ordination. certain'lands 


i he is hound 
to repair a bridge, and that it is in decay, it muſt be alleged where thoſe lands lie. 2 Hal. Hiſt. P. C. 181. 


Alſo, a miſtake in evidence of the place laid is in no caſe mate- 2 Hawk. 
ial, on not guilty pleaded, if the fact be proved in any other F. -c. af. 
place in the county; but if there be no ſuch place in a county, 
as that wherein an offence is laid in an appeal or indictment, all 


proceſs thereon is void by the ſtatutes of 9 H. 5. cap. 1. and 
18 H. 6. cap. 12. 3 


EI, Where the Offence indictable may be laid jointly, and where 
ſeverally, and where both jointly and ſeverally, and where the 
Offences of ſeveral Perſons may be laid in one Indictment. 


Although the offence of ſeveral perſons cannot but be ſeveral, 2 Hawk. 
becauſe one man's offence cannot be another's, but every man {+ © a5. 
muſt anſwer for himſelf ; yet if it wholly ariſe from (5) a joint 85 So, if 
act, which is in itſelf criminal, as where ſeveral join in keeping ſeveral com- 
a gaming-houſe, or in deer-ſtealing, or maintenance, c. the de- ESO 
{endants may be indicted jointly and ſeverally; as thus, guod cuſ- play. mar 

y J 1 75 » q glary, mur- 
tarverunt & uterque eorum cuſtadivit, or jointly only; for it ſuffi- der, &c. 
ciently appears, that if all are joined in ſuch act, each muſt be 2 Hal Hitt, 


. P. C. 17 
gulty; and therefore ſome of them may be convicted, and ſome So, if fs. 
acquitted, | „ 


| - concert - 
gether, and one of them, in the preſence of the others, uſe a falſe pretence (by words) to obtain money of 


£904%, they may all be indicted zointly. Young v. Regem, in error, 3 Term Rep. 98. |--And as ſeveral 
perfor's may be joined in the ſame indiftment, ſo ſeveral offences committed by the ſame party may be 
aged in one indictment; as burglary and larceny; larcenies committed of ſeveral things, though as 
lereral times, and from ſeveral perſons, may be joined in one indictment. 2 Hal. Hiſt. P. C. 17 3.—{ But 
in the caſe of ſelony, if it appear before the priſoner has pleaded, or the jury are charged, that he is to be 
tried for ſeparate offences, the judge in his diſcretion may quaſh the indictment: or, if che judge do not 
©1cover it till after the jury are charged, he may put the proſecutor to make his election on which charge 
= wil proceed. 3 Term Rep. 106. ] | 


N 


But where the offence ariſes from a joint act which in itfelf is 2 Hauk. 
not criminal, but may be ſo by reaſon of ſome perſonal defect F. C. i 
peculiar to each defendant, as where divers follow a joint trade,, * His, 
lor which the law requires a ſeven years apprenticeſhip, in which P. C. 174. 
aſe each trader's particular defect, and not the joint act, makes nl. 
um guilty, it ſeems moſt proper to indict them ſeverally, and 


not jointly, becauſe each man's offence is grounded on a defect 
Fculiar to himſelf. 


O 0 2 | And 


- = —— — . ANG. VIE > arg nm A, "wt PoeF B. — 
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2 Hawk. And for this reaſon indictments have been quaſhed for jointly 

5 S charging ſeveral defendants (a) for not repairing the ſtreets before 
e 3 their houſes, or for taking inmates, or for neglecting a day of 

thorities faſting appointed by proclamation; and this is agreeable to the 

there cited. rule of law as to bringing actions on penal ſtatutes, wherein ſe. 
EET. veral defendants ſhall not be joined it be f 

indictment veral defendants ſhall not be joined, except it be in reſpect of 

againſt ſeve- ſome one thing in which all are jointly concerned; as where ſe- 
eoporcy veral join in a ſuit in the Admiralty on a contract on land, or in 

Noam procuring or giving an untrue verdict, Sc. 

officiorum ſuorum ſeparalitèr extorſive ceperunt, was quaſhed. 2 Hal, Hiſt. P. C. 174. 


2 Hal. Hit, But yet where A. B. C. and D. were indicted for erecting four 
P. C. 174 ſeveral inns ad commune nocumentum, it was ruled, that for ſeyeral 
offences of the ſame nature ſeveral perſons may be indicted in the 
ſame indictment; but then it muſt be laid /eparalitty erexerunt, 
and for want of that word {/eparaliter) the indictment was 
quaſhed. : 

2 Hal. Hiſt. Allo, it is ſaid in Hale to be common. experience, that twenty 
. — 0 174- perſons may be indicted for keeping diſorderly houſes or baudy 
kins, chat in houſes, and they are daily convicted upon ſuch indictments; for 


_ books the word /eparaliter makes them ſeveral indictments. 

we find joint 8 
e againſt ſeveral perſons for ſeveral offences; as recuſancy, following a trade without ſerving 
an apprenticeſhip, mentioned without any exception on this account; therefo1e this matter doth not 
ſeem to be fully ſettled. 2 Hawk. P. C. c. 25. 8 89.-* Several perſons cannot be joined in one indiQ. 
ment for perjury. 2 Stra. 92 1.— A wife or ſervant, joining with a ſtranger in the ſame murder, may be 
charged in one indictment, for if it conclude felonice proditorie et ex malitia precogitata, &c. it is good for 


both, reddendo fingula fingulis. Foſt. 329.* 


6. Whether the Words Vi & Armis be in any Caſe neceſſary. 


ro. Jace At common law the words vi & armis were neceſſary in in- 
_ Ws dictments for offences which amount to an actual diſturbance of 
Skin. 426. the peace, as refcouſes and aflaults, &c, but it ſeems that they 
2 Hawk. were never neceſſary where it would be abſurd to uſe them; as 
P.C-<.25. in indictments for conſpiracies, ſlanders, (6) cheats, eſcapes, and 
5 As in an ſuch like, or for nuiſances in the defendant's own ground, &. 


indictment for cheating another per quendam /uſum, Argl. wicat. trick at cards; it was holden, that it 
necd not be laid wi ct armis, becauſe cheating is ciandeſt ne. Keb. 652. 


But however material theſe words might have been by the com- 
mon law, yet now it is enacted by 37 H. 8. cap. 8. * That the 
« words vi  armis, viz. cum baculis, cultellis, arcubus, & ſagit- 
tie, ſhall not of neceility be put in any indictment or inquiſ- 
* tion, nor ſhall the parties indicted have any advantage by vrt 
c of error, or plea, or otherwiſe, to avoid any ſuch indictment 
«© dr inquiſition, for the want of theſe or the like words; but the 
« faid indictments, Oc. lacking the ſaid words, or any of them, 
ce ſhall be adjudged as effectual to all intents, conſtructions, and 
« purpoſes, as the ſame indictments, &c, having the ſame words 

« in them.“ | © | 
2 Hawk. Fer ſince this ſtatute, exceptions to indictments of treſpals, 
+ C. c. a5. and ſuch like, for want of the words vi & armis, where they have 
1 not been implied by other words, as reſcuffit manu Sm a 
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ſometimes prevailed z and the neceſſity of them is (a) ſaid to be (a) 2 Lev. 
owing to this, that without them there can be no capiatur entered, 221. 
nor hne to the king. | | 

Yet, ſays Hawkins, they have been often over-ruled, and it is 2 Hawk. 
not eaſy to ſhew how they ever could prevail, ſince the ſaid ſta- 2 ubi 
ture, conſiſtently with the manifeſt purport of it: however, it is 2 
certainly ſafe and adviſeable to make uſe of them where they-are 2 Hal. Hift. 


proper and pertinent, if it be to no other purpoſe than to aggra- C. C. 187. 


ſeems to 
vate the offence, ; agree. 
[The words wi et armis are implied in an indictment for a riot, in the words rioteſe ceperunt, fregerunt, 
6 preftraverunts Rex v. Wynd, 2 Str. 834. ] . 


7, Whether it be neceſlary to lay the Words contra Pacem. 


In as much as all offences, which are puniſhable by a publick 2 Hawk 
proſecution, tend to the diſturbance of the quiet and peaceable ®: ©: < 25. 
government of the king over his people, it ſeems a good (b) gene- 9 2. 
ral rule, that all indictments and criminal informations ought to every in- 
conclude contra pacem of the king, or kings, in whoſe reign, or 2 

. . a u - 
reigns, the offence was committed. | cules 
conclude contra pacem domini r:gis.s 2 Hal. Hiſt. P. C. 188. And though it tonclude contra facem, 
vet if it be without domiri regis, it is infufficient. 2 Hal. Hiſt. P. C. 188. That though the 
cF-nce be for uſiag a trade, not having ſerved an apprenticeſhip, yet it ought to conclude contra pacem ; 
for every offence againſt a ſtatute is contra pacem, and ought to be ſo laid. 2 Hal. Hiſt. P. C. 188. 
Yer, per Hawkins, there are ſome precedents without this concluſion, but not warranted by any reſolu- 


tion, 2 Hawk. P. C. c. 25. 892. except only where the indictment is for a bare non-feaſance, as the 


not performing the order of juſtices of peace; which hath been reſolved to be good, without this con- 
c.ukon, in Vent. 108. 111. : 


Therefore if A. be indicted for an offence ſuppoſed to be com- 2 Hal. Hit. 
mitted in the time of a former king, and the indictment con- F. C. 188, 
clude contra pacem domini regis nunc, it is inſufficient ; for it muſt _ 
be {ſuppoſed to be done contra pacem of that king in whoſe time it 
was committed. | RE. 

If an offence be ſuppoſed to be begun in the time of one king, 2 Hal. Hi. 
and continued in the time of his ſuccefſor,”(as a nuiſance, ) it muſt F. C. 289. 
conclude contra pacem of both kings, elſe it is inſufficient. 

As if one be indicted for having erected a wear in the reign of Yely. 66. 
Queen Eliaabeth, and continuing it in the reign of King James, Ii John 
and the indictment conclude, that ſo it was erected and conti- fe. 
nued contra pacem regis, Wc. without adding contra pacem nuper 2 Hawks 
reging, it is inſufficient, becauſe the commencement of the wrong, F. SO 243 
which is as much indicted as the continuance, was in the reign 
of the queen: but it is ſaid, that if the erection had been laid 
only by way of inducement, and the git of the indictment had 
only been the continuance of it, ſuch concluſion, contra pacem of 
tie king only, might be good, 7 

If an offence be alleged in the time of Queen Elizabeth, and Cro. Jac. 
the indictment taken in the time of King Fames, and it conclude n 
contra pacem nuper reginæ & domini regis nunc, it ſeems good; and 5 _— 


5 x p a P. C. 189. 
mini regis nunc, but ſurpluſage, as well as in a count in treſ- Q_ * lt the 
paſs * | | crime is 

x | charged to 
have been committed in the time of the late king, and the indiQment cangludes againſt the peace of the 
frejent King, it is tatal, Rex v. Logkhup, 3 Burr. 1901. th PO 
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2 Hawk. It ſeems clear, that neither informations qui tam, nor informa. 


4 C. c. 25. tions for an intruſion, or other wrong of a civil nature, done to 
* the king's lands, goods, or revenues, need this concluſion, 


8. Whether it be neceſſary to lay it contra Coronam & Digns. 
tatem Regis, 


2 Hawk. It is ſaid in Hawt:ns, that the words contra coronam & dipni. 
P. C. c. 8 latem regis, are uſed in all the precedents in Cotes Entries, which 
E an lay the offence contra pacem, yet that they are omitted in Raffal'e 
indictment Precedents; and it hath been (a) reſolved, that an indictment for 
need not a riot is good without them, nor can he find the contrary to have 


lude & . 
contra core. been adjudged any where. 


nam & dignitatem ecjus, though it be uſual in many indictments. 2 Hal. Hiſt. P. C. 188, 
() 2 Roll. Abt. 82. 


9. Whether it be neceſſary to lay it in Contemptum Regis, 


2 Hawk. The words in contemptum regis, are ſometimes uſed in indiQ- 

. C. c. 25. ments of ſuperior courts, and in informations of intruſion, and 

5 95. in actions upon ſtatutes, and ſometimes omitted; but there is no 
authority relating hereto, except in the Year-book of 4 H. 6. pl.). 
wherein it ſeems to be admitted, that it is neceſſary in an action 
on a ſtatute. f f 


10. Whether it be neceſſary to lay it 2//ic:te. 


2 Hawk. The word illicit has been adjudged not to be neceſſary in an 


P.C. £-25- indictment for a riot, becauſe the fact indicted appears to be un- 
lawful; and the ſame may be ſaid to all other indictments at 
common law ; but if a ſtatute in deſcribing a thing prohibited 
uſes the word illicitè, an indictment thereon is not good with- 


11. Whether a Defect in any of theſe Particulars be amendable, 


2 Hawk. 


Amendment by the common law. 
and Feofail, letter (C). 1 
2 Hawk. 


only ſhall be removed from thence. 
2 Hawk. 


It is clearly agreed, that none of the ſtatutes of amendment 
F. C. c. 25. extend to criminal proſecutions, and therefore no indictment can 
2.97 dt. be amended in any caſe wherein an amendment is not allowable 


. But it is ſaid, that the body of an indictment from London may 
F. C. ibid. be amended, becauſe by the city charters the tenor of the record 


Alſo, a coroner may, by rule, amend his inqueſt by the notes, 


F. C. ibid. in matter of form, before it is filed; and the caption of an in- 


2 Hawk. 
P. C. d. amended after it is filed; for being part of, and drawn at the 


dictment may, on motion, be amended by the clerk of the ables, 
or or̃ the peace, ſo as to make it agree with the original record, 
at any time during the term in which it came in, but not in a 


ſubſequent term. 
But it is ſaid, that the caption of an inquiſition ſhall never be 


ſame 


vary | 
vitiat. 
no ſu 
. 
broviſ., 
Pluſage, 

As 
Which 


fame time with the inquiſition, greater exactneſs is required in it 
than in the caption of an indictment, which is left, as of courſe, 
to be drawn up as occaſion ſhall require. 
Alſo, it ſeems to be ſettled, that a diſcontinuance in a criminal 
proſecution is not amendable, without conſent ; but it ſeems, that 
1 mere miſpriſion in the joining of an iſſue, as where the words 
 fmiliter, &c. is omitted, is amendable at any time; alſo, the di- 
rection of a venire vicecomitibus of B. which is returned by F. S. 


1. 


i- 


2 Hawls 
P. C. is id. 


2 Hawk. 
. .. 25 


998. 


(42) 2 Hawk, 
P. C. e. 25. 


ch ©:cecomitt, may be amended on the oath of J. S. that there is but 
Ps one theriff of B. which is himſelf ; alſo, it is common practice 
or to amend criminal informations, and the pleadings thereon, while 
we all is in paper. 
And anciently, where an indictment appeared to be inſuffi- 
133, cient, the practice was, not to put the defendant to anſwer it 
but if it were found in the county in which the court ſat, to 
ward proceſs againſt the grand jury, to come into court and 
amend it; and it is the common practice at this day, while the 
f grand jury, which found a bill, is before the court, to amend it, 
0 by their conſent, in matter of form, as the name or addition of 
and the party. 
8 no | 
. J. | | 
tion (H) What ought to be the Form of an Indictment 
upon a Statute: And herein, | 
1. Whether it be neceſſary that ſuch Indictment recite the Statute 
in an whereon it is grounded. 
_—_ II ſeems to be agreed, that there is no neceſſity for any indict- 
ibited ment or information on a (a) publick ſtatute, to recite ſuch 
th ſtatute, whether the offence be malum prohibitum, or malum in ſe, 


or whether it be prohibited by more than one ſtatute, or by one 
only; for the judges mult, ex icio, take notice of all publick 


TOO., 
and ſeveral 
authorities 
there cited, 


f k Ns 2 Hal. Hiſt, 
\dable, ſtatutes z or if there be any more than one, by which an indict- p. C. 172. 
> ment may be maintained, they will go upon that which is molt for 8. 3 

5 | | cordingly. 
dment the king 8 advantage. And 54 all 
ant can penal ſtatutes that induce a forfeiture to the king, or make a felony ax treaſon, are general ſtatutes, be» 
owable caule they concern the king. | 

2. What Miſrecitals of ſuch Statutes are fatal. 
a . f a ; 

my Although it be not neceſſary to recite a 2 ſtatute; yet if a Plowd. 79. 
* proſecutor take upon himſelf to recite a ſtatute, and materiall 25 3 
3 vary from it, and conclude contra for mam /tatuti (b) prædicti, he 236. 245- 
58 vitiates the indictment; becaule it judicially appears that there is Palm. 565. 

Alles no ſuch foundation as that whereon it is expreſsly grounded. aa mat 
e 5 = 4 

record, P. C. c. 5. § 101. (6) But if it conclude generally contra formam flatuti in bujuſmodi caſu edit. & 
| þroviſ., it is good; for the court takes notice of the true ſtatute, and will teject the miſrecital as ſur- 
not m2 Pulage. 2 Hal. Hiſt, P. C. 172, 173. Keb. 662.8. P. 


never be 
ſame 


00 4 | manu; 


As where in an indictment with ſuch concluſion on the ſtatutes 2 Hawk. 
waich prohibit entries with ſtrong hand, the word vi is put for f. ©: e. 25: 


101. 


e e 


S 
ID Co TSS —_— 2 


nn Be Cone Tos Ag CS Wh” 4 Ce e 
FP - ot 
_— b 4 % 1 1 = \ 
LT l = __ \ - \ 
1 * 


. — — I 7 2 * W nk = N 
3 2 Ex.5> Ic. — EE ERIE STE I =, x 2 — 7 8 — — 
_ > = 3 —— > om SSD; — „ N — — 
5 —— be - —— oe 8 — _—_— — 


1 


. 
1 4638 
BY. 
©7454 
+72 . 
DL: 
1 
£48 
1388 
1 
1 
11 
$ 
3 
. 
7% 
13 
* 4 
$ 
1 
Us 
94 
. 
_— 
i 

7 

1 L 


* 
— CI eo tg 


568 Jndiftment. 


manu ; or where nuncia is put for mendacia in an indictment on 
the ſtatute of /candalum magnatum ; or where the verb put to ex. 
preſs the principal act, wherein the offence conſiſts, is neither 
claſſical nor legal Latin, Wc. 
2 Hawk. Yet the omiſſion of a ſynonymous word, having no farther mean. 
8 S. c. 25. ing than thoſe which are expreſsly recited, or the joining of words 
0%  muchof the ſame ſenſe, as malitios? & contemptuos? with a copy- 
lative, where the ſtatute uſes a disjunctive; or the uſing the ſingu- 
lar number for the plural, or the plural for the ſingular, where the 
ſenſe is the ſame, vitiates not an indictment : as where in reciting 
a ſtatute, ſpeaking of any ſuits in any courts, or of diſturbers of 
perſons in open preaching, the words in aliqud curid or in apertit 
pradicationibus, are uſed. 1 
2 Hauk. Alſo, no advantage can be taken of a variance from any part of 
P. C. c. 25. a private ſtatute, without ſhewing it to the court in (a) a proper 
Ca) If 2 fa. manner; becauſe otherwiſe ſuch ſtatute ſhall be taken to be as it 
tute be par- is recited. 5 a 
ticular, it 
muſt be recited in the indictment, and proved by an examined copy upon the trial. 2 Hal. Hiſt. 
P. C. 172. : 
2 Hawk. A miſrecital of the place or day whereon the parliament was 
P. O. £-25. holden, by which a publick ſtatute was made, on which the in- 
519% giftment is grounded, vitiates the indictmeut; for the court takes 
judicial notice of all ſuch ſtatutes, and will not make good a pro- 
ceeding, which, of the party's own ſhewing, appears to be com- 
menced on a ſuppoſed ſtatute of this kind, where there 1s no ſuch 
ſtatute; as if a parliament be ſummoned to meet on the twenty- 
third day of January, and before the meeting, be prorogued to the 
twenty-fifth, c., and a ſtatute made by it be recited as made in 
a parliament holden on the twenty- third, Qc. or if a parliament, 
firſt holden in one year be prorogued to another, and a ſtatute 
made the ſecond year be recited, as having been made at a parlia- 
ment holden or begun in ſuch ſecond year, which is all one, in- 
ſtead of ſaying, that it was made at a ſeſſions of parliament then 
holden, and the inditment conclude contra formam ftatuti prædict. 
Sc., yet faults of this nature may be helped by the conſtant courſe 
of precedents on a ſtatute, or by concluding contra formam flatuti, 
without adding predif: ; or, as ſome ſay, by the defendant's ad- 
, mittance that there is ſuch a ſtatute as is ſuppoſed. | 
2 Hawk. Alſo, a repugnancy in ſetting forth the time when a parliament 
P. C. ibid. vas holden 1s fatal; as, if a ſtatute be recited to have been made 
in the firſt and ſecond years of ſuch a king: alſo, it hath been 
holden neceffary to ſhew in what county the parliament was 
holden, but that the omithon of the day is no fault. 


2 Hawks Tr ſeems not to be clearly ſettled, whether the miſrecital of the 

F. C. c. 25. title of an act be material: but it ſeems more clear, that a variance 

Tp in reciting it, as commencing aſter the making, where it is te 
commence after the end of the ſeſſions, is fatal. 


2 Hawk. A variance no way altering the ſenſe does no hurt ; as where in 
53 c. 25. reciting an oath preſcribed by ſtatute, the words /ea of Rome, are 
§ 106. put for /ce of Rome, and I do declare in conſcience, inſtead of Ide declare 


iti 


It 
then 
conc 
the « 
indie 
perjt 
or ar 
omit 
ing 0 
Were 


lame 


in my conſcience 3 neither is it a material yariance to omit or miſre- 
cite a branch of a ſtatute no way relating to the preſent purpoſe, 
but put only oY way of flouriſh and ex abundanti, 


Neither is the miſrecital of the preamble of a ſtatute material, 2 Hauk. 
* where the ſubſtance of the purview is well recited; as where, in P · Cc. 2 
ds an action on the ſtatute of hue and cry, the declaration recites 7 108. 
u- the preamble, as fpeaking of the burning of houſes, where the 
zu- ſtatute ſpeaks of arſons generally, without mentioning houſes; or 
the where in an action of ſcandalum magnatum, the declaration, recit- 
ing ing the preamble of the ſtatute, mentions only what relates to 
8 of Earls, Cc. but if an indictment on 8 H. 6. cap. 9. $6. in reciting 
tis the clauſe, which ſhews in what actions the party ſhall recover, 
after mentioning recoveries by verdict, omit the words, or in other 

t of manner, or recite the ſtatute as giving the fine on a recovery by 
oper action dicto domino regi ; where there is nothing to make good the 
as it word dio ; or recite the clauſe concerning the bringing an action, 

| as ſaying, the party after ſuch entry make a feoffment, &c. where 
5 the words are, F after ſuch entry any feoffment be made ; or recite it 
25 thus, F any perſon be put out and diſſeiſed, where the words are if 
any perſon be put out or diſſeiſed, the variances have been adjudged 
Soy fatal ; yet the laſt has been holden to be immaterial, becauſe 
oat though the words above-mentioned are in the disjunctive, the 
takes have been always expounded in the copulative z and it ſeems 5 
9 tionable how far the other variances will be holden fatal at this 


day; niceties of this kind not having been of late ſo much regard- 
ſuch | | 
ed as formerly. 


Ry The total omiſſion of the clauſe, which gives the forfeiture, 2 Hawk. 
by the does not hurt; and it may be probably argued, that a miſrecital P- C. c. 25. 
ade in of ſuch clauſe, in putting the words admitteret & forisfaceret, for 2 
. amitteret & forisfaceret, is immaterial; for the variance is in a 


word wholly nugatory, and the ſenſe is complete without it. But 


_ ft the variance carries with it a material repugnancy, as where 

11 0 dhe words whoever ball do the ſame ſhall incur the pain, &c. are 

Fe UN thus recited, whoever ſhall do the contrary ſhall incur the pain, &c. 4 

predict. Me a 2 . I 

it will be difficult to make it good. | q 

t courle | I 

nt's ad- 3. How far it is neceſſary to bring the Offence indictable within 4 
| the very Words of the Statute, | y 

Jiament ET | : | 

n made It is a general rule, that unleſs the ſtatute be recited, neither 2 Hawk. 


th been 


the words contra formam flatuti, nor any periphraſis, intendment, or F. C. c. af. 
ent Was 


concluſion, will make good an indictment which does not bring DPM 


the offence within all the material words of the ſtatute; as if an words of a 


al of the indictment of rape omit the word raput; or an indiftment of Do * 
variance perjury on 5 Eliz. cap. g. omit the words voluntarit &' corrupti; of the na. 


it is to or an indictment for ſtriking in a church on g 6 E. 4. cap. 4. ture of the 
omit the words 10 the intent to-ftrike ; or an indictment for foreſtall- ffence, or 


where in ing on 5 & 6 E. 6. cap. 14. do not expreſsly allege that the goods 2 
dome, are were then coming to the market to be fold ; or an indictment on the ture; or are 
da declare I lane ſtatute for engroſſing, do not allege that the defendant en- **<firy to 

in | | | give a ſum- 


groſſed, 
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mary jurif- groſſed, 8c, by buying, Wc. or an indictment of treaſon in com- 


2 Hawk. Neither is it always ſufficient to purſue the words of the $1. 
* tute, unleſs in ſo doing you fully, directly, and expreſsly allege 


it is a ; 
— to the words compaſs nor imagine, &c. 


ſpecify in the particular words of ſuch ſtatute, Per Lord Mansfield, Rex v. Pemberton, 2 Burr, 1037.] 


diction, paſling the king's death, on 25 E. 3. fat. 5. cap. 2. have neither 4. 


the matter wherein the offence conſiſts, without the leaſt uncer. 
tainty or ambiguity; and therefore if an indictment of perjury on 
5 Eliz. cap. . ſetting forth that the party, racto per /e ſacro evangeli 
falsd depoſuit, do not directly ſhew that he was ſworn ; or if an in- 
formation on 18 H. 6. cap. 17. for not abating ſo much of the 
price of wine ſold as the veſſels wanted of the ſtatute-meaſure, 
do not expreſsly ſhew how much they wanted; or if an indid- 
ment on the ſtatute of uſury, ſetting forth that the defendant 
took more than five in the hundred, do not ſhew how much, it i; 
inſufficient. . | | 
2 Hauk. If the ſtatute relate only to ſuch and ſuch perſons particularly 
P. C. c. 25. deſcribed by it, the indictment muſt bring the defendant within 
ſec „ all ſuch deſcriptions, unleſs they carry with thera the bare denial 
xter, of a matter, the affirmation whereof will be a proper natural ple 
N J for the defendant ; as where it is enacted, that all perfons, har. 
Pe *3:1 ing no reaſonable excuſe, ſhall go to their pariſh church, Oc. in 
which caſe there is no need to allege in the indictment, that the 
defendant had no reaſonable excuſe; for this will more properly 
come into queſtion from the plea; neither is there any need, in 
order to bring a defendant within the deſcription of a ſtatute, to 
ſhew where the thing happened which brought him within it; 
neither is it neceflary, where you allege, that the defendant eien 
fo and ſo, as the ſtatute mentions, did the fact, to ſhew any far- 
ther, that he was ſo at the time of the fact. 
2 Hawk · here is no nced to allege in an indictment on a ſtatute, that 
F. O. c. 25. the defendant is not within any of its proviſos, notwithſtanding - 
$ 113: the purview expreſsly takes notice of them, as by ſaying, that 
: none ſhall do the thing prohibited otherwiſe than in ſuch ſpecil 
caſes, &c. as are expreſſed in the act; but it is ſaid, that a con- 
i. e. de- viction * on a penal flatute ought expreſsly to ſhew that the de- 
fore juitices fendant is not within any of its proviſos ; for ſince the defend. 
or peate* ant has no remedy againſt ſuch a conviction, but from a defed 
appearing on the face of it, it ought to have the higheſt certain- 
ty, and to ſatisfy the court that the defendant had no ſuch matter 
in his favour, as the ſtatute itſelf allows him to plead. 
2 Hawk. If the ſtatute whereon an indictment is founded, be particularly 
95 c. 25. recited, and the ſubſtance of the fact, and the time and place, 
15 and things and perſons concerned, be alleged with ſufficient cer- 
tainty, and a circumſtance only omitted, the general concluſion, 
contra formam flatuti, ſeems to help ſuch omiſhon, 


wy 


&. Whether 


Jnditment. S7 


3. Whether an Indictment grounded on a Statute that will not 
maintain it, may be good as an Indictment at Common Law. 


It was formerly holden, that no indictment grounded on a ſta- 2 Hawk. 
tute, and concluding contra formam ftatuti, could be maintained “ gt . 
15 an indictment at common law, if it were not maintainable as an Fee 
indictment on ſome ſtatute, becauſe it appears that the proſecution Smith, 
is grounded on a foundation which will not ſupport it: but the law Dough ths - 
is now taken to be otherwiſe ; and accordingly it hath been adjudg- Mathews, 
ed, that on a ſpecial indictment on the ſtatute of ſtabbing, the de- 5 Term 
ſendant may be found guilty of general manſlaughter at common Rep. 162. 


law, and- the words contra formam flatuti rejected as ſenſeleſs. 


epe 
Cer- 
7 On 
gel 
um- 

the 
ure, 
did 
dant 
ty 


* 


5. How far it is neceſſary to conclude Contra Formam Statuti. 


It ſeems to be agreed, that a judgment on a ſtatute ſhall never 2 Hawk. 
be given on an indictment which doth not conclude contra formam *: ©: ©: 25. 


larly fatuti ; and therefore if the fact indicted be an offence prohibited on 
ithin only by ſtatute, and the indictment conclude not contra formam 
lenial ſatuti, no judgment can be given upon it; for though an indict- 
| plea ment, which is redundant, may be helped by rejeQing what is 
har ſenſeleſs, an indictment that is defective in a material part can be 
7c. in no way ſupplied : but it ſeems, that a judgment on 8 H. 6. cap. g. 
at the may be given on a writ of aſſiſe of novel diſſeiſin, brought in the 
opetly common law form; but this depends upon a reaſonable conſtruc- 
ed, in tion of the ſtatute, which being expreſs that the party may reco- 
ate, to ver by ſuch writ, but giving no new one, may be well intended 
un it; to give the party a remedy by a writ brought in the-old form. 
exiſtens If there be more than one ſtatute concerning the ſame offence, 2 Hawk. 
ny far- the latter of which only continues the former, without making F. C. e. 25. 


any addition to it, or only qualifies the method of proceeding upon 


e, that i, without altering the ſubſtance of its purview, it is ſafe to con- 
anding clude an indictment on it contre formam ftatuti; but where the 
g7 that lame offence is prohibited by ſeveral independent ſtatutes, or a 
ſpecial new penalty is added by a ſubſequent ſtatute to an offence prohi- 
A con- bited by a former, it is ſaid to be ſafer to conclude contra formam 
the de- fratutorum „ than contra formam flatuti. 
defend- Facts done by virtue of an act containing a former one, ex- Rex v. 
a defect pired, may be laid to be done by virtue of the original act. mg 
hd Though the indictment be contra formam flat. it is not neceſſary Rex x. 
that the certiorari, venire, and ditringas, expreſs it.* 2 2 | 
ticularly Raym. 1518. 1 Barnard. 31. 48. 142. 167. 
id place, 5 5 | | 
ient cer i (1) What ought to be the Form of a Caption of an 
ncluſion, | | 


Indictment. 


THE caption of the indictment is no part of the indictment it- 2 Hal. Hiſt. 

ſelf, but it is the ſtyle of the preamble, or return, that is P. C. 265. 
made from an inferior court to a ſuperior, from whence a certio- 
for; iſſues to remove it, or when the whole record is made up in 
5 form; 


572 Tnditment, 


(a) And in form; for whereas the record of the indictment, as it ſtands upon 
— the file in the court wherein it is taken, is only thus, Juratores 
Al gencra- Pro domino rege ſuper ſucramentum ſuum preſentant ; when this comez 


lem ſiſſonem to be returned upon a certiorari, it is more (a) full and explicit. 
cis tent. 

apud S. in com. prædict. 5 die Octobris anno regni, Sc. ccram A. B. C. D. & ſociis ſuis juſticiaris dumini 

regis ad pacem dicti domini regis in com. prœdict᷑. conſervand. necnon ad diverſas felonias, tran rreſſ., & 

alia malefacta in eodem comitat. audiend. et terminand. aſſignatis, per ſacrament. E. F. G 


proberum & legalium homirum comit. prædict. jurat. & onerat. ad inquirend. pro ditto domino rege S 
corpare comit. prœædict. ex iſtit præſentatum. 2 Hal. Hiſt. P. C. 165. 


(os 
0 


2 Hawk. Every caption of an indictment muſt ſhew that it was taken 
P. C. c. z5. before a court which has a proper juriſdiction z and therefore if it 
919. ec. ew only that it was taken before 7. S. ſteward, without ſhey. 
ing to whom he was ſteward, or in what court; or if the caption 
of an inquiſition ſuper viſum corporis, ſhew only that it was taken 
before 7. S. mayor of London, without adding that he was co- 
roner; or if it barely call him coroner, without ſhewing that he 
was ſuch for the diftrict in which the inquiſition was taken, it is 
inſufficient ; but if it ſhew that he was a coroner in the county, it 
| ſufficiently ſhews that he was a coroner for the county; and if 
the caption of an indictment ſhew that it was taken at the ſeſſions 
of the peace of ſuch a county, it ſufficiently ſnews that ſuch ſeſ. 
ſions was holden for the county; but if it only ſhew that it was 
holden in the county, it is ſaid to be inſufficient : fo it is alſo, if 
it omit the clauſe nec non ad diverſas felonias, Wc, or if it barely 
ſhew that the indictment was taken at a ſeſſions of the peace, 
without ſhewing before whom, or without naming the juſtices, or 
ſhewing for what place they were juſtices; or if in deſcribing 
them as juſtices ad pacem, c. conſervand. it omit the word aſſg- 
nat. Yet it hath been adjudged, that it is not neceſſary for the 
caption of an indictment taken at a general ſeſſions of the peace, 
to ſtile any of them of the quorum, if it ſufficiently ſhews that 
ſome of them were ſuch, by ſhewing that the indictment was 
taken at a general ſeſſions. | 
2 Hawk. The caption of an indictment ad magnam curiam cum leta tent. i 
T. C. c. 25. jnſufficient}; but if it be ad magnam curiam & ad letam, or ad v/. 
$334: franci. pleg. cum cur. baron. tent. perhaps it is ſuſhcient for fince 
the court baron has no juriſdiction over criminal matters, and the 
caption in theſe laſt caſes is not expreſs that the indictment was 


taken at it, as it is in the firſt caſe, the court will intend that it 


was taken at the leet, which alone had power to take it. 
2 Hawk. The not ſhewing in the caption of an indictment at a leet, whe- 
P. C. c. 25. ther the court were holden by charter or preſcription, is helped 
9125. by the multitude of precedents. | 
2 Hawk, Every caption of an indictment ought to ſhew that the in. 
1. wo 0. 25. dictors were of the precinct for which the court was holden, and 
. that they were twelve in number, and that they found the indict- 
ment on their oaths: alſo, ſome indictments have been quaſhed 
for an omiſſion of the names of the jurors; and others, for want 
of the words proborum & legalium hominum ; and others, for 
want of the words adtunc & ibidem jurat. & onerat.; and others 
for want of the words ad inguirend. pro domino rege & pro on 
| | E Conant 


Tnditment, | 573 


_ comitatus ; yet of late years exceptions of this kind have not been 

ores much favoured, eſpecially if the indictment were in a ſuperior 

wa court, and that which is omitted be, in common underſtanding, ; 
. implied in what is expreſſed. 

damm Every caption muſt ſhew a certain day and year when the in- 2 Hawk. 

j, E ditment was found, and muſt record it in the preſent tenſe z but P · C. e. ag. 

& Aa if it deſcribe the court as holden die Martis & die Mercurii, or on Ct th 


ſuch a day in ſuch a year of the king, without ſhewing what king; caption ſtat- 
or if it ſhew the day and year in figures, which are not Roman (a), end the ſel- 


_ it 18 inſufficient ; yet it needs not add the year of the Lord. And 3 
"ak the multitude of precedents have made good the uſe of exzitit præ- Hum Epi- 
| ſentat. inſtead of exiſtit, &c. (b) F gage; 
ption . . ; : | ſtead ot 
bon Ffipbaries it was adjudged a fatal miſtake. Rex V. Warre, 2 Str. 698. So, where it ſtated it on an 
impoſſible day. Rex v. Fearnly, 1 Term Rep. 316. An indictment taken at an adjourned ſeſſions, muſt 
8 Co- hew when the original ſeſſions began, to bring it within the time preſcribed by the ſtatute. Rex v. 
lat he Fiſher, 2 Str. $65.] (3a) 2 H. H. P. C. 170. 1 Str. 261, Andr. 146. 905 A convictiox may be 
it is in the paſt, as well as in the preſent tenſe. Rex v. Hall, i Term Rep. 3320. ] 
aty, it Every ſuch caption muſt alſo ſhew where the indictment was 2 Hawk. 
and if found, that it may appear to have been at a place within the juriſ- F- C. c. 25. 
eſſions diction of the court; and therefore if it ſet forth, that the indict- 9 
ch ſeſ. ment was taken at a ſeſſions of the peace, holden for ſuch a coun- 
it was ty at B. without ſhewing in what county B. lies, otherwiſe than 
Iſo, if by putting the county in the margent, it is inſufficient ; but if an 
barely inqueſt of death be ſet forth as taken at B. before the coroner of 
peace, the liberty of B. it needs not expreſs that B. is within the liberty 
ices, ot of B. for it cannot but be intended. 0h 
cribing | 
d affy: : | i 5 
for the (K) Where an Indictment may be quaſhed. 
peace, : | 
ws that BY the common law, the judges may, in diſcretion, quaſh any 2 Hawk. 
ent was indictment for any ſuch inſufficiency in the body or caption F. C. c. 25. 
| of it, as will make a judgment given on it againſt the defendant W 
tent. i erroreous; but they are in no caſe bound ſo to do ex debito juſtitiæ, quathing in- 
r ad vi but may oblige the defendant to plead or demur; and this they *i&ments 
for ſince generally do where the offence is of an enormous or publick na- _— 94 ” 
and the ture, or where the indictment has been removed by certiorari, and judgment, = 
1ent was a recognizance for procuring the trial of it has been forfeited. — * 1 
d that it V2y ; becauſe they muſt be very groſsly bad to have the court to deſtroy them at once. 1 a 3 
y | 
et, whe- Indictment againſt ſix jointly and ſeverally, for exerciſing a Rex v. . 
is helped WI trade, may be quaſhed. | Weſton, | 9 
1 Str. 623. Rex v. Tucker, 4 Burr. 2046. | 3 
+ the in- The court will not quaſh an indiQtment, becauſe not laid con- Rex v. Bro- R 
Iden, and tra for mam flat. but leave defendant to demur. 9 1 
ne _ The court cannot ſtrike counts out of an indictment, for it is Rex v. 
| quainc the finding of the grand jury. | re 
for want 2 Str. 1026. Ca. temp. Hardw. 203. 
hers, for B. R. will quaſh an indictment at quarter ſeſſions for perjury Rex v. 


ad others, at common law, for want of juriſdiction. Bainton, 
: : 2 Str. 1088. 
re is a manifeſt defect of juriſdiction, the inditment will be quaſhed. Rex v. Williams, 
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Rex v. But it will not quaſh an indictment for a nuiſance, but put de- 

Wige, fendant to demur. 5 | 

2 Ld.Raym. 

1163. Rex v. Biſhop, Andr. 220. Rex v. Sutton, 4 Burr. 2116. 

Rex v. Indictment for words ſpoken to a juſtice, but not laid to he 

4 Andr. ſpoken to him in the execution of his office, quaſhed. 5 

Rex v. But the court would not quaſh an indictment for not attend. 

Bailey, ing a mayor to execute his warrant, but left the defendant to 

2 Str 1217. demur to it. on Ty; | 

Rex v. Neither would they quaſh an indictment againſt overſeers for 

Rs oP not paying money over to their ſucceſſors ; for quaſhing is not ex 
dibito fuſtitiæ, and this is a growing evil. | EO 

Rex v. The court will quaſh an indictment for not receiving an appren- 

N tice, if it does not appear by the circumſtances averred, that it 


was a binding within the fat. 43 Eliz. cap. 2. and Qu. Whether 

an indictment lies ? , | | 

Rex v. The court will not, on motion, quaſh an indictment againſt 

re ſeveral for breaking and entering a mine, and carrying away lead; 

u. 328, eſpecially if it is at the time that the judges are trying others in 
the ſame county for a like offence. 

1 Burr. 516. Indictment for ſetting a perſon on the footway to deliver print. 

ed bills of defendant's occupation, whereby the way was ob- 
ſtructed, was quaſhed. 

Rex v. So, againſt a ſpiritual perſon, for occupying lands contrary ts 

_ . 21 H. 8. cap. 13. for the proceeding muſt be by action or infor- 
mation, and it muſt be in one of the king's courts, not at ſeſ- 

ſions. 


2 Burr. 651 A motion may be made the laſt day of term, to quaſh an in- 


dictment, but not to quaſh an order. 


3 Burr. Motion for the proſecutor to quaſh his own indictment is not 
1468. of courſe, eſpecially if the defendant has been put to expence. 
Ibid. If after indictment removed by certiorari it is at iſſue, and jury 


appointed, proſecutor countermands notice of trial, and defend- 
ant chooſes to bring it on by proviſo, and it ſtands for trial, and 
proſecutor in the interim gets a new indictment found, and then 
moves to quaſh the firſt, alleging it to be defeCtive, which was 
cured by the new, on which it is intended to proceed; the court 
may (by conſent) order the firſt to be quaſhed, and the ſecond to 
be put in its place, and to ſtand in the ſame condition. 
3 Burr. The court refuſed to quaſh an indictment, for ſelling flower by 
284.1. falſe weights, though it appeared on the face of it that the flower- 
ſcale was the lighter, which muſt tend to the prejudice of the 
ſeller, and though it did not fay where the ſelling was.“ 
(a) Inthe By the ) VW. M. cap. 3. No indictment for high. treaſon 
OO. « or miſpriſion thereof, (except indictments for counterfeiting 
hath been * the king's coin, ſeal, ſign, or fignet,) nor any proceſs, or re- 
ſettled, that « turn thereupon, ſhall be quaſhed for miſreciting, miſpelling, 
no ſuch ex- « falſe or improper Latin, unleſs exception concerning the ſame 
detken © be taken and made in the reſpective court where the trial ſhall 
after plea (c be, by the priſoner, or bis counſel aſſigned, (a) before any er- 


Pleaded. cc (ence given in open court on ſuch indictment; nor _— 
£— | 356 fp 
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« ſuch miſreciting, miſpelling, falſe or improper Latin, after con- 2 Hawk. 
- 2 


« yiction on ſuch indictment, be any cauſe to ſt 
« ment; but nevertheleſs any judgment on 2 J my has 
be liable to be reverſed on a writ of error, as formerly.” 
net Figs 3. Pore SF Ff 
51g: A WH , e. 


Infancy and Age. 


(A) Who are Infants: And herein of the ſeveral 
Ages and Periods between which the Law 
diſtinguiſhes as to ſeveral Purpoſes, 


(B) To whom the Privilege of Infancy extends, or 


who are to be conſidered as Minors. 


C) How far the Law regards 
infants in Ventre /a 4 and takes Notice of 


D) How Infancy is to be tried. 


) Of what Things an Infant is capable, in relation 


to the Publ 
8 N and in which he ſhall anſwer for 


Of wh 
Nes .. - Things 9 being for his own 


(G) How far the Law tak 
es Care of his Int 
ſo as not to let him ſuffer by his 13 2 


herein where he muſt 
tak 
form Conditions, &c. n een 


H) Where iſh TA 
N. . | 2 for Crimes and . 


(1) Of the Acts of I 
nfant 
or voidable : And 36-94 ARE m_ wi, | 


1. Of his Contracts for Neceſſaries. 


2. Of judi 
ho Leg: _ or Acts done a him in a Court of 
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3. Of his Acts in Pais, where void or only voidable. | 
4. Where void, or voidable, as to the Infant, ſhall yet bind 


on aw A a= 


others. 

5. At what Time voidable Acts are to be avoided. 
6. By whom to be avoided. 8 
7. In what Manner they are to be avoided. a 
8. Of the Confirmation of yoidable Acts. | f 
: | _ . . - 10 
(K) Of the Privilege of Infants in Suits and Actions 0 
by and againſt them: And herein, | a 
| | 0 
1. How far the Courts take Care of the Intereſt of Infantz. 5 


2. How they are to appear when they ſue or are ſued. 


(L) Of the Privilege of Infancy as to the Parol's po 


demurring : And herein, f 
1. In what Actions the Parol ſhall demur. lan 
2. Where the Parol ſhall demur without any Plea pleaded, | 
3. Upon what Plea pleaded the Parol ſhall demur. 3 

4. For the Nonage of what Perſon the Parol ſhall demur. 1 
5. In reſpect to what Eſtate and Intereſt the Parol ſhall de- acc 
2 pre 

6. Where for the Nonage of the Vouchee. and 
7. Where for the Nonage of the Prayee in Aid. con 
8. In what Caſes if the Parol demur againſt one it ſhall = 
-againſt another. opt 


9. In what Caſes the Demurrer of the Parol for Part ſhall md 


be for all. | ale 
10. Of the Prayer of Age and Counterplea. 

teen 
and 
1 8 rage 
| : | one 
(A) Who are Infants: And herein of the ſeveral incl 
Ages and Periods between which the Law ode 
diſtinguiſhes as to ſeveral Purpoſes. bc 
: me 
(e) For ROM the obſervations made on the daily actions of infants bro 
though the as to their arriving at diſcretion, the laws and cuſtoms d wt 
civil law ob- 0 85 whic nig 5 
deins much, (4) every country have fixed upon particular periods on Wi terward 
being «tr they are preſumed capable of acting with reaſon and * . 

and well cal- . : f : wentſ* 
is, Hence in our law the (5) full age of man or woman 1s (e) twent 45. 30 
yet it is not One years. | ; ; : 2 it 4. 
of any force here, or in any other countries, farther than by cuſtom or acts of parliament it bs 5 tinuatio 
admitted. Hal. Hiſt. P. C. 16. (6) It is the full age of male or female, according to common TR I Ab 
, OL, 


it. § 104+ 259. (c) At which age he is capable of contracting, and may alien his lands, 


* 
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and chattels; and this period we have fixed upon from the feudal law, for by that law the tenant at this 
age was preſumed capable to attend his lord in the wars, and therefore at this age was out of ward of 


guardian in chivalry. Co. Lit. 78. b. —But according to the civil law, the complete full age, as to 
matters of contract, is twenty-five years. Dig. lib. 4. tit. 4. Hal. Hiſt. P. C. 17. 


ind 


Therefore if one under the age of (a) twenty-one years makes Dyer, 143. 
his (ö) will, and thereby deviſes his lands, and after attains the Rm. 84. 


; : 33 Sid. 162. 
age of twenty-one years, and dies, without making any new pub- (a) 17 2 
lication thereof, this deviſe is void. child-be 
| born the 


16th day of February, this child will be of full age any part of the 15th day of February twenty-one 
vears after, for the law makes no fractions of a day, and upon the laſt inftant of that day he would have 
completed twenty-one years. Keb. 589. Sid. 162. Raym. 84. S. C. Herbert and Tarbol, 2 Mod. 
281. S. P. arguendo. Salk. 44. 8. P. ſaid by Holt to have been adjudged. Ld. Raym. 281. 480. 
(b) So, if an infant make a deed, and deliver it within age, and afierwards, upon his coming of full 
age, deliver it again, yet the deed is void; for the deed muit take effect from the firſt delivery, or not 
at all. 3 Co. 55. b. 


ons 


fants, 


But though a perſon under the age of twenty-one cannot diſ- Vavgh.198. 
rol's poſe of his lands, yet it is ſaid, that one under that age may, pur- a 
ſuant to the ſtatute of 12 Car. 2. cap. 24. diſpoſe of the cuſtody 

of his infant child, and that ſuch diſpoſition draws after it the 

land, Sc. as incident to the cuſtody. 

. Alſo, it ſeems, it was agreed, that an infant male at fourteen, 2 Mod. 318. 
mr” and female at twelve, may diſpoſe of their perſonal eſtate at thoſe Jones, 210. 


* . . . Co b. * 

ages: For herein the common law has appointed no time, being Ver. Fw 

mur. a matter cognizable in the ſpiritual court, which herein proceeds 2 ven. 469. 
hall de- according to the civil law, by which law infants at thoſe ages are co * 


preſumed to have ſufficient diſcretion to make ſuch diſpoſition; in the 
and therefore their teſtaments in theſe caſes are not ſet aſide; or Office ff Exe 
controuled in Chancery or the temporal courts. 1 

14 | : 
that the common law has not preciſely determined at what age a perſon may make a diſpoſition of his 
perfonal eſtate 3 but that it is generally allowed it may be made at the age of eighteen, And my 
Lord Cee mentions ſeventeen or eighteen ; at which years, he lays, an infant may make his teſtament, 
and conſtitate his executors for his goods and chattels. Co. Lit. 89. b. | The opinions upon this point 
in the books are numerous and irreconcileable, but the doctrine in the text ſeems to be the moiſt to be 
relied upon. See note 6. 13 Ed. Co. Litt. 89. b.] 


it ſhall 


art il 


The age of conſent to a marriage in an infant male is (e) four- Co. Lit. 33. 
teen, and in a female twelve; (d) but they may marry before, 7, IM 
and if they agree thereto when they attain theſe ages, the mar- 1 38. 
riage is good; but they cannot (e) difagree before then; and if 89. 


one of them be above the age of conſent, and the other under 5 Ce. 22. 


; . C . - 
- ſeveral WM (ach age, the party ſo above the age may as well difagree as the Al. 
e Lav other; for bak muſt be bound, or neither, 3600, qr 
e) That 


berein our law and the civil agree, for that before theſe ages they are ſaid to be impuberes. Hal. Hiſt. 
P. C. 17,—And though by our law they may agree before, yet if the wife hath a child, begotten after 
marriage, ſolemnized infra ann,s nubiles, and for that cauſe afterwards divorced, it is a baſtard. 7 Co. 42. 
of infants, Ci, Keene's caſe, Gedolpb Repert. Canon. 484. (d) And they are baron and feme de ſaclo; ſo that the 
toms 0 baron before he attains the age of fourteen, or the wife twelve, may have treſpaſs de muliere abdutia cum 
cu _ b:rir iri, Rol. Abr. 340. Moor 741. 2 And. 208. 6 Co 22. (e) If they agree by parol, and af- 
on 


diſcretion v1 live together without any new marriage. Rol. Abr. 341. Lee and Afhten.—But if the diſagree- 
twentſ* ment had been before the ordinary, they could never agree 2gain to make it a good marriage, Rol, 
(c) Abr, 341. per Warberton. If a man within the age of fourtcen takes a wile of full age, and after brings 
Writ di uliere abdutta cum bonis viri, and after comes to the age of fourteen, if he atter makes any con- 
zent It has been tinuation of the action, this ſhall be an agreement to the marriage, ſo that it cannot after be def-ated. 
Rol. Abr. 341. [But now the agreement after goelve or ſcuricen would not be binding on the infant, if 
Yor, III. | P p | | the 
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rwards agree and live together as man and wife, the diſagreement is not binding, but that they may 
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the marriage was without banne, or by licence æujt bout c;-ſznt of parent or guardian, and the infant way nat 
a widow or widower, for the 26 Geo. 2. c. 33. makes all ſuch marriages void. ] | | 


Co. Lit. 79. 


* See iyfra 


Inkancp and Age. 


But though the party above age may as well diſagree as the 
other, yet it is ſaid that he cannot do it before the other 
arrives at the proper age: * Alſo, it is {aid to have been (a) ad- 


. judged, that if a man marries a women that is within the age of 
(a) Roll. twelve years, and after the woman at eleven years of age diſa- 
Abr. 341. grees to the marriage, and after the huſband takes another wife, 
and hath iſſue by her, that this is a baſtard; for the firſt marriage | 
continues, notwithſtanding the diſagreement of the woman; for | 
+ see the ſhe cannot diſagree within the age of twelve years, and fo her 
next caſe. diſagreement is void f. g 0 
Roll. Abr. If a man marries a woman that is within the age of tweke 7 
. years, and after the feme covert within the age of conſent diſa- 1 
Warner, ad- grees to the marriage, and after the age of twelve years marries þ 
judged in another, now the firſt marriage is abſolutely diſſolved, fo that he 0 
3 or * may take another wife; for though the diſagreement within the W 
error out of Age of conſent was not + ſufficient, yet her taking another huſband a 
the C. B., after the age of conſent aſſirms the diſagreement, and ſo the mar- hi 
mee” riage is void ab initis. | 29 
affirmed. Moor, 57 . S. C. adjudged, becauſe ſhe cohabited with her ſecond huſband at all tima to 
after the age of co ſent. But ne: it does not appear in the book whether the fecond marilage was at th 
or beſore the age of conſent, N. Dyer, 13. a. margin, 5. C. cited. ] See infra. the cale of {or 
Lord Decius. 
ani 
But for the better explication hereof it may not be improper to no! 
inſert a caſe determined before the delegates, which was thus: It / 
21 June, Mrs. K. Fitzgerrard was married to my Lord Decius, ſhe being us: 
7 wr of the age of twelve years and a half, and he of the age of eight; to! 
delegates at Afterwards, ſhe being thirteen years old difagreed from this ma- 11 
Serjcant's- riage, and married Mr. Villers; and upon ſuit in the ſpiritual of « 
yan þ ect. court the ſecond marriage was allirmed : The Lord Decius ap- _ 
pealed to the delegates; and it was argued by civilians and com 60 
mon lawyers before the Biſhops of London and Rochefler. Norib, C. cred 
Littleton, Baron, Fones and 4ihins, Juſtices, and ſeveral doctors d be 
the civil law : "The civilians ſaid, that minors could not contrad upor 
matrimony, but only /ponſalia de futuro, and therefore thougl been 
they bind themſelves per verba de praſexti tempore, yet the law,“ by tl 
reaſon of the incapacity of the parties, would make ſuch a coil , 
ſtruction that it ſhall only be a contract de futuro. In this cally 7»: 
indeed one of the parties is of age of conſent, but that makes" the ff 
diverſity z for a contract of matrimony is utringue obligatoriws, ly Ar 
and reciprocal in its nature. On the other fide it was ſaid, u an 
ſuch a contract as this betwixt perſons of unequal ages might bim t 
well claudicate as other contracts, which are alſo utrinque ol of all 
torii; they ſaid, that a contract of marriage carries a relation of gu 
itſelf, and is reciprocal, but Wat in ſome caſes this may fail, cou; 
reaſon of an accident or cxcumſtance in the perſons, notum ene 
ſtanding which the nature of the thing will remain to be 1 The 
citroque obligatory, as we ſee in other contracts; but argume 4 be 
"ag 


from the deſinition of givil affairs are not cogent; for no law e 
13 


* * 
PIETY 9 
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de framed to meet with all emergencies and circumſtances but 


nt ought to be differently applicd according as the particular circum- 
ſtances require, The law does not make contracts per verba de 
ho zreſenti tempore to be contracts de futuro, but in cafes of minors, 
other and they cannot ſhew any texts that contracts per verba de præ- 
) ad- fent! by majors ſhall be by conſtruction made contracts de futuro. 
ge of The laws of God and Nature require performance of promiſes 
TY and agreements and the woman, in the preſent caſe, cannot 
wife, dillent before the huſband come to the age of conſent, becauſe till then 
rriage he cannot diflent any more than he can aſſent. Serjeant Maynard. 
13 for In our law, marriage betwixt minors has the effect of a marriage 
3 till it be annulled: If the woman be nine years old ſhe ſhall be 
endowed, be the huſband of what age ſoever, and dower can 
kuche nevcr be, but where there was a precedent marriage, poſito gfectu 
+ dite finitur cauſa ſuch a wife ſhall have an appeal of the death of her 
PL huſband, and the huſband in ſuch a caſe ſhall have a writ de uxore 
that he obdu#tg cum bonis viri. If tenant by knight's ſervice die, his heir 
3h the within age of conſent, and married, the lord cannot tender him q 
adband a marriage, {for he cannot diſagree to his preſent marriage, whilſt | 
* he is within age]. Lee and Aſbton, 5 Fac. 1. where two within i 
age had contracted matrimony, and the parent of one was bound NH 
t all tims to give ſo much at their age of conſent, if they would agree to | o_ 3 
linge was n this marriage: An action was brought for this money, and it was | 1 
the cafe of found that witin age they diſagreed, but at their full age agreed; 1 
and judgment was for the plaintiff, becauſe the diſagreement was bl 
proper w not material. 1 Inf. 79. Banifters verſus Offey. Our law calls } 
 thas: it matrimonium, although the term of /p9r;/alia is not unknown to 1 
ſhe being us: we find it in Glanvil, lib. 6. and Littleton calls it an affiance; 
of eight; to ihew what regard our law has to ſuch a marriage, he cited 


this mate 
e ſpiritual 


1 Iiſt. 33. 1 Rell. Abr. 340. Dyer 369. To prove that before age ? © 
of conſent no agreement or diſagreement can be, Moor 575. 1 Roll. 


Decius i- 455 341. 1 Lit. 79. and the pleadings in 7 Co. Kenn's Caſe, and 

and com 60%. Ambroſia George's Caſe. Thurſby. cont. Our law gives ſuch 
North,C| credit to this incohate marriage, that, if the parties die before it 

doors d be avoided, the law will not ſay that it was null and void; and 

ot contra 2202 this ground are the caſes of dower and appeal which have 

re thou#l been cited. The caſe in Dyer, 369. is for the decree ; for there, 

che law, by the opinion of many doctors, guamvis alia ſunt ſponſalia de fu- ; 
ſuch a coll lauen in cauſa dotis extenduntur ad verum matrimonium ratione 

in this ci “egi, fee too 7 H. 6. 11. 6 Co. 22. The ſentence given in 

't makes the ſpiritual court was affirmed. | | 

gatoriun ii . And as the age of fourteen is the age of conſent to a marriage Co. Lit. 


m an infant male; fo by law hath he ſeveral other ages aſſigned 78. b. 


him to ſeyeral purpoſes, viz. at the age of twelve to take the oath —_— g 42 


ol allegiance in the tourn or leet, at fourtcen to be out of ward 


s ſaid, d 
ges might 
Finque obli 


a relation 8 guardian in ſoccage, to chooſe a guardian; and this alſo is 
may fail, 3 his age of diſcretion, fifteen to have had aid pur fair fits 
fl evaner 
nsz notw 3 : . : f . | bo 
n to bet SH = authority of a guardian in chivalry did not determine till Lit. $ 1039 i 
ut argumeſ de heir, if a male, came to the age of twenty-one years; becauſe S f 


2 Inſt. L135» 


© no law vas preſumed that till that age he was not capable of doing 


eh P P 2 | knight- 


: $80 Inkancp and Age. 
(% Before knight-ſervice, and attending the lord in his wars. The guardians 


which time, ſhip of an heir female determined at (a) fourteen at common lay, 


pry but by Weftminſler the iſt, the lord had the wardſhip till ſhe at. 


raged her in tained the age of ſixteen, to tender her convenable marriage; but 
dien e, the authority of a guardian in (5) ſoccage, as hath been ſaid, 
againſt him ceaſes at the age of fourteen, at which age the infant may call hi 


againſt him . þ 

by the fia- guardian to an account, and may (c) chooſe a new guardian, 
tute of Mer- 
ton, c. 6. Lit. S108. Co. Lit. 80, (6) But the guardianſhip of the father, which is a guardianſhip 
by nature, continues till the ſon and heir apparent attain to the age of twenty-one years; but that i; 
with reſpe& to the cuſtody of the body only. Carth. 386. per Holt, C. J. (c) In the ſpititual con, 
if the infant be above the age of ſeven, he chooſes his own curator or tutor; but if under that a, 


they chooſe one for him, 


Co. Lit. One within the age of twenty-one years may do homage, but 
ve he 11. cannot do fealty; becauſe in the doing of fealty he ought to be 


(d) But an ſworn, which an infant (d) cannot be. 


infant at the age of fourteen may be ſworn as a witneſs, at which age he is preſumed to have ſaflicien 
diſcretion. 2 Hal. Hiſt. P. C. 278. Vide tit. Evidence, letter (A). | 


5 Coles. b. An infant at the age of ſeventeen may be a procurator or ( 
. £XEC. 


30). Hal. Executor: and in this both the civil and common law agree. 


Hiſt. P. C. 17. (e) And if one under the age of ſeventeen be made executor, and Adminiſtration 
durante minore & tate be granted to another, ſuch adminiſtration ceaſes when the infant arrives at the ;: 
of ſeventeen. Hob. 2 50. Yelv. 128. 5 Co. 29. Godolph. 102. [ But before he attains ſuch ay 
he cannot aſſent to a legacy. Prince's caſe, 5 Co 29. b.; and even then, his aſſent will not bind hin, 
unleſs he have aſſets for debts, Chamberlain v. Chamberlain, 1 Ch. Caf. 257. And though he may 
adminiſter at ſeventeen, it is ſaid, that he cannot commit a devaſtavit till twenty-one. Whitmore 1, 
Weld, 1 Vern. 326. ] But if adminiſtration be granted to one during the minority of a perſon who 
is entitled to it as next of kin to the inteſtate, ſuch adminiſtration does not determine till the infant 
age of twenty-one ; becauſe before that age he cannot give bond to the ordinary to adminiſter faithiuly, 
Carth. 446. 


Comp. In- 
_ G4: tutes 13 Hliz. cap. 12., and 13 & 14 Car. 2. on one is to be admit 
Cod. 168. ted a deacon unleſs he be twenty-three years at leaſt, nor a pr 


3 Mod. 67. unleſs he be twenty-four. 


Lamb. 624, By the cuſtom of gavelkind, an infant at the age of fifteen i 
vt, bg reckoned at full age to ſell his lands; and this ſeems to have been 
Oavellind. taken from the civil law, which reckons fourteen the «tas pubem 


tis; for they reckoned that though the infant had ended his yea! 
of guardianſhip at fourteen, yet he might not have completed Iu 
account with his guardian till the age of fifteen, and that u 
eſteemed to be the age when he was completely out of guardut 
ſhip ; and therefore at this age he was allowed to ſell the Jand 


deſcended to him: But in this the cuſtoms of England differet 


from the civil law; for the civil law does not allow of his dif 
ſitions till the age of twenty-five; and therefore this muſt bs 
been allowed by the old Saxon law, becauſe they thought that 
great deal of time was loſt, if the infant could only uſe his o 


without being able to diſpoſe of it in a way of traffick, or in m 


riage, till tweny-five z and therefore they allowed the infant! 
ſell, but under great limitations and reſtrictions, that he mM 
not be defrauded ; and by this means they thought there w25 l. 
ficient proviſion made for the neceſſity of commerce, wiuc 

the ſmall divided ſhares was abſolutely neceſſary. al 


Infancy 1s a good cauſe of refuſal of a clerk ; alſo by the ſi 
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Alſo, by cuſtom, in ſome places, an infant ſeiſed of lands in Co. Lit. 
ſocage may at the age of fifteen years make a leaſe for years, which 45: b. 

{all bind him after he comes of age; for the cuſtom makes fif- 
teen his full age to that purpoſe. 

Alſo, by the cuſtom of London, an infant unmarried, and above Moor, 145. 
the age of fourteen, though under twenty-one, may bind himſelf 3 
apprentice to (a) a freeman of London by indenture, with proper Rep. 305+ 
covenants 3 which covenants, by the cuſtom of London, ſhall be as Palm. 367. 
(5) binding as if he were of full age. 5 32 
cutom does not extend to one bound apprentice to a waterman under twenty-one ; for the company of 
watermen are but a voluntary ſociety, and being free of that does not make one free of the city of London. 
6 Mod. 69. (5) And for breach an action may be brought in any other court, as well as in the courts 
in the city. Moor 136. 


As to capital offences, in which the law is the ſame with regard F. N. B. 
to the male and female ſex, the age of fourteen is the common _ ere 
ſtandard, at which both males and females are, by (c) our law, ob- Dat, ps 
noxious to capital puniſhments for this being the etas pubertatis, and 1034. 
er age of diſcretion, the law preſumes them at thoſe years to be Hl Hit. 
4li capaces, and capable of diſcerning between good and evil; and Hei r C 
therefore ſubjeCts them to capital puniſhments as much as if they 2. Fork. 


: Cr, Law. 70. 
were of full age. | = : (c) But the 
civil law, as to capital puniſhments, diſtinguiſhed the ages into four ranks : 1. Alas pubertatis plena, 


which is eighteen years. 2. Ætas pubertatis or pubertas generally, which is fourteen years, at which time 
they were likewiſe preſumed to be doli capaces. 3. Ætas pubertati proxima z but in this the Roman law- 
ers were divided, ſome alligning it to ten years and an half, others to eleven, before which the party was 
not preſumed to be doli capax. 4. Infantia, which laſts till ſeven years, within which age there can be 
ao guilt of a capital offence. Hal, Hiſt. P. C. 17, 18, 19. | 


But though the age of fourteen be the ætar pubertatis, before Hal. Hit, 
which our law does not preſume the party to be deli capax, and F. C. 26. 
therefore that a party indicted for a capital offence committed be- 
fore theſe years, is to be found not guilty ; yet hath this general 
rule the following temperaments : | 

1. That if the party be above twelve, though under fourteen, Hal. Hi. 
and appears to be dali capax, and could diſcern between good and FeS. ako Fe 
eril at the time of the offence committed, he may be convicted 535 
and undergo judgment and execution of death, though he hath Vork, a boy 
not attained the age of fourteen : But herein, according to the - dare, 
nature of the offence and circumſtances of the caſe, the judge VIA he... 
may or may not in diſcretion reprieve him before or after judgment fore Lord 


In order to the obtaining the king's pardon. : om 


2, If an infant be above ſeven, and under twelve years, and 
commit a capital offence, prima facie he is to be judged not guilty, 
ad to be found ſo; becauſe he is ſuppoſed not of diſcretion to 
Juiye between good and evil: But yet if it appear, by ſtrong and Hal. Hitt, 
pregnant evidence and circumſtances, that he had difcretion to F. C. 27. 
judge between good and evil, judgment of death may be given 
ant him; for malitia ſupplet etatem ; but herein the circum- 
ances mult be inquired of by the jury, and the infant is not to 
« convict upon his confeſhon ; Alſo herein, my Lord Hale fays, 


Pp 3 that 
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* Buy ſuramer aſſizes 1748, for the murder of a girl of about five years of age. Foſt. Cr. Law. 70. 
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Hal. Hiſt. 
P. C. 29, 

28. Plow. 
19. a. 


Co. Lit. 43. 
Dyer, 209. 
b. 


Plow. 213. 
a. 5 Co. 27. 
7 Co. 12. 


Co. Lit. 43. 
Roll. Abr. 
728. 


Cro. Car. 


552 
5 Co. 27. 


> 4 Co. 119. 
Comp. In- 
cumb. 22. 


Roll. Abr. 
144 · 


Co. Lit. 
244. b. 


Godelph. 
Orph. Leg. 
102. 


our law a 


(a) and by ſhall be joint executors or joint legatees of the thing bequeatbe 


Jnfancy and age. 


that it is prudence after conviction to reſpite judgment, or at 
leaſt execution; but he ſays, that if he be convicted, the Judge 
cannot diſcharge him, but only reprieve him from judgment, and 
leave him in cuſtody till the king's pleaſure be known. 

3. If an infant within age be 7nfra etatem infantiæ, viz. (even 
years old, he cannot be guilty of felony, whatever circumſtances 
proving diſcretion may appear; for ex preſumptione furis he cannot 
have diſcretion, and no averment thall be received againſt that 


preſumption. | | | | R 
3 s 
(B) To whom the Privilege of Infancy extends, 0 2 
who are to be conſidered as Minors. . 
| | . 
T HE privilege of infancy does not extend to the king; for the nc 
political rules of government have thought it neceſſary, that as 
he who is to govern and manage the whole kingdom, ſhould-ne- th 
ver be conſidered as a minor, incapable of governing himſelf and an 
his own affairs. | 18 
Therefore if the king within age make any leaſe or grant, heis an 
bound preſcatly, and cannot avoid them, either during his mino- to 
rity, or when he comes of full age. 2 
So, if the king conſent to an act of parliament during his 20 
minority, yet he cannot after avoid this act; becauſe the king, £4 
as king, cannot be a minor; for as a king he is a body po- mt: 
litick. 18 g 
Alſo, the acts of a mayor and commonalty ſhall not be avoid- WW to t 
ed, by reaſon of the nonage of the mayor. "we 
Although a duke, earl, or the like, be but a minor, or not abo 
ten years of age, in the cuſtody and in the family of another u- 8 
bleman, who may and doth retain chaplains, yet he may qualify a 
chaplains to be diſpenſed withal to hold two benefices with cute ;! 
in like ſort as if be was of full age. 5 
An infant in gavelkind ſhall have his age, and all other pri- _— 
leges of the infant at common law; becauſe though he hath the E- 
privilege of alienation at fifteen, yet that doth not take from him Len 
any privilege he tad before at common law. | 8 
A baſtard being empleaded ſhall have his age; ſor the dilato & 
plea mult be determined before the pleas in chief can come on; nh "nl 
that the plea of infancy will ſtay the ſuit, before it can be in rende 
quired whether he is or is not a baſtard. 3 
| whic] 
(C) How far the Law regards and takes Notice of ©» 
Infants in Ventre ſa Mere, turn a 
Child in ventre ſa mere may be appointed executor, or 1 ſuch c 
take a legacy : alfo, if there are two or more at a birth, tha father 


or the (a) civil law, for the benefit of the infant, 
c 
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child in his mother's womb in the ſame condition as if he were child in Sen- 


Or at born. tre ſa Ou 

— N . — * | _—_y 

judge vo iched; is capable of taking; the mother may deta'n charters on behalf of ſuch child; a bill may be 

t. and brought on behalf of ſuch child; a court of equity will grant an injunction in his tavoar to ſtay waſte; 
2 Venn 710. [2nd the deſttuction of him is raurder. 3 Inst. 50. 1 Vez. 86.] 

ſeven If there be a baffard eigne and mulien puiſue, and the baſtard en- Co. Lit. 244. 

Lances ter, and die ſeiſęd, his 1tlue ſhall inherit the lands, and exclude _ 

Cannot the mulier for ever; but in this caſe, if the baſtard had died leav- 

ſt that ing iſſue in ventre ſa mere, and the mulier had entered, and then a 


ſon were born, yet cannot he enter upon the mulier: And herein 
our law differs from the civil law; for our law requires an im- 
mediate deſcent, which cannot be before the perſon is in . 
alſo, by our law, the freehold cannot be in abeyance. | 
It appears to have been a matter of much controverſy, whether 11 H. 6. 14. 


a deviſe of lands to an infant in ventre ſa mere be good, becauſe Bro. eee 
32 oors 


ds, Or 


for the not in being to take at the time of the death of the deviſor for, 277. 6375 
ry, that as ſome ſay, by the deviſe the perſon is to take immediately after 2 Bull. 273. 
puld ne- the death of the deviſor, and the freehold cannot be put in abey- Cre. Elis. 


ance by the act of the parties; but others hold, that ſuch deviſe 13 135. 
is good, though the infant be not in H at the death of the deviſor, 1 Sid. 153- 
and that the freehold ſhall not be in abeyance, but ſhall deſcend Rm. 263. 


: b I Keb. 85. 
to the heir at law in the mean time. 18 230. 


ſelf and 


nt, he is 
is mino- 


ring his Andr. 263. Ss Co S. P. . 
the king, But, however, all the books agree in this, that a deviſe to an Sid. 153. 
body po- infant when he ſhall be born, or when God ſhall give him birth, Ve. 135. 
71 P | 3 Raym. 163. 
is good as an executory deviſe, and that the frechold ſhall deſcend 5, C, Snob 
be ayoid- to the heir at law in the mean time “. — and Qui. 


* At this 
da i: is clearly agreed that a deviſe to an infant in wentre ſa mere is good, though he be born after the teſ- 


taror's death, and he ſhall take by way of executory devite. 1 Freem. 244, 293. Vide Fearne's E/ay, 


not aboxe za edition 429, Ce. 


other no- 
ay quali) 
with cure, 


50 it is clear, that if land be deviſed for life, the remainder to Moor, 635. 
a poſthumous child, that this is a good contingent remainder; Church and 


* 22 — 8 — N ö 4e 1 N . att. 
becauſe there is a perſon in being to take the particular eſtate 3 Lev. 408. 


ther pr and if the contingent remainder veſts during the continuance 4 Mod. 359. 

hath the of the particular eſtate, or c :n/anti that it determines, it is ſuf. . 227. 

N * foi 5 4 
cient, 


from him Carth. 309. 


Reeve and Long; & wide 10 & II W. 3. c. 16. and head of Remainder and Never ſions 

Alſo, it ſeems agreed, that a man may ſurrender copyhold lands Roll. Rep. 
immediately to the uſe of an infant in ventre /a mere; for a ſur- 109. 138. 
render is a thing executory, and nothing veſts before admittance z = you's Ga 
and therefore, if there be a perfon to take at the time of the 9. & wide 
admittance, it is ſuſſicient; and not like a grant at common law, Moor, 637. 
wich putting the eſtate out of the grantor mult be void, if there 
be no body to take. | 

it an uſurpation be had on one in ventre /a mere, at the next Hob. 240. 
turn after his birth he ſhall be relieved on the ſtatute Vm. 2. cap. 5. 

A polthumous child is within a proviſion in marriage articles for Millar v. 


he 6ulato!} 
ome on; 
can be in 


Notice 0 


tor, Or q uch children of the marriage as ſhould be living at the death of te 1 
a birth, 0 father or mother; and ſhall take under the Ratute of diſtributions.] pure. v 


bequeatbe 
it, repute 
ch 


Mann, 1 Vez. 156. 


Pp4 


2 Mod. 9. 2 Vern. 711. Prec. Chan, 50. Eq Caf. 173. 2 Stra. 1092. 2 Eq». Abr. 294. pl. 24. 


= 
= 

RF 
ot 
= 
Pl 
= 


584 * Tnfancy and Age. 


(D) How Infancy is to be tried. 
Lev. 142. JNFANCY is to be tried by inſpection of the court, or by jury, 


8 And herein it is laid down as a rule in ſome books, that where. 
8 . ſoever it is alleged upon the pleading, that the party was and yet 
59. 581. is under age, there it ſhall be tried by inſpection; but where the 

infant is of full age at the time of the plea, there it ſhall be tried 

per pais. | bg 

Co.Lit.z38o. But here we mult obſerve, that as to judicial ads, or acts done 
_— 7 by an infant in a court of record, which he 1s allowed to ayoid, 
Abr. 15. the trial thereof muſt be by inſpection ; and therefore if an infant 
2 Inſt. 433. levies a fine, he muſt reverſe it by writ of error; and this mult 
e 33% be brought during his minority, that the court may by inſpection 
() To prove determine the age of the infant; but the judges, as by adſuncta, 
the nonage may in ſuch caſes inform themſelves by witneſſes, (a) church. 


of a deviſor, . 


nack, in which the father had written the nativity of his ſon, was allowed to be ſtrong evidence, 
Raym 84. 
Oo. Lit. 380. If an infant brings a writ of error to reverſe a fine for his non- 
3 dss: age, and, after inſpection, and proof of infancy by witneſſes, dies 
eckwick's ; e 4 | : 
I before the fine is reverſed, his heir may reverſe it; becauſe the 
court having recorded the nonage of the conuſor, ought to vacate 
his contract, when he appeared to be under a manifeſt diſability 
at the time he entered into it. 
Moor, 189. An infant acknowledged a fine, and the conuſees omitting to 
e have the fine engroſſed till he came of age, in order to prevent 
231. the infant from bringing a writ of error; the court upon view of 
the conuſance produced by the infant, and upon his prayer to be 
inſpected, and his age examined, recorded his nonage, to give 
him the beneſit of his writ of error, which he muſt otherwiſe 
loſe, his nonage determining before the next term. 5 
% That if So, if an infant ſuffer a common recovery by appearing in 
he ſuffers a. (5) perſon, this muſt be reverſed during his minority by inſpection 


common re- . 
covery by of the judges. 


| guardian, and have a privy ſeal for that purpoſe, ſuch recovery cannot be at any time ſet aſide. But for 
this vide tit, Fines and Recoveries, and infra letter (I). 


Sid. 32 1. But it is ſaid, that if an infant ſuffers a recovery, in which 
Lev. 142. he appears by attorney, he may reverſe it after his full age, 3 
it may be diſcovered whether he was within age when the 
recovery was ſuffered; becauſe it may be tried per pars whe⸗ 
ther the warrant of attorney was made by him when he was au 


infant. 
Skin. 10. It is ſaid, that in all caſes where the party pleads that he was 
plas within age at B. and alleges a place, that there the trial may be 


there 
real 


well enough where it is alleged ; where no place is alleged, 
(e) ro. in perſonal actions Where the writ is brought; and in (e 


S. b. $18 actions where the right of the lands depends upon infancy, the 


trial is to be wl.ere the land lies; and if not, where the action 5 


A 


Abr. N 
Marc} 
an inf; 
8 
out of 
2dind, 
Hude 
I lerr 
àccbun 


Tf 
ſe wy 
from 


An infant entered into a recognizance of 100/. as bail to J. S. Carth, 278. 
which became forfeited, and he was taken in execution; whereupon Trin- 
he brought an audita querela, ſuggeſting his infancy, and the writ fo 1 
being brought into court, he appeared in proprid per/ond ; and it Eagle. 


ury 1 was moved that he might be inſpected, and his witneſſes exa- 
CIC mined; and thereupon his mother peremptorily depoſed, that at 
| yet that very time he was twenty years old, and no more, and a maid 
e the ſervant gave circumitantial evidence to the ſame purpoſe ; and it 
tried |} was moved that he might be bailed : But per curiam, it is a matter 
of diſcretion either to admit him to bail, or to refuſe it, he being 
done in execution; but if he had brought his audita querela before he 
woid, had been taken in execution, he muſt have a /uper/edeas of courſe; 
nfant and the court would not bail him, though the long vacation was 
mult near, but required the evidence to be ſtrengthened by a copy of 
>Ction the regiſter where he was born, which being in Yorkſhire, he ap- 
uncta, peared again in Mich. term in cuſtody, and a copy of the regiſter 
aurch⸗ was produced, and ſworn to be a true copy, and the mother and 
the maid being again ſworn, and all agreeing in the ſame thing, 
evidence, le was diſcharged by the court, 
is NON- 
. Ga (E) Of what Things an Infant is capable in relation 
e the 7 * . 
_— to the Publick, and in which he ſhall anſwer for 
:Cabiliy WY his Neglect. 
tting to AN infant ſeems capable. of ſuch offices as do not concern the Plow. 379. 
prevent adminiſtration of juſtice, but only require {kill and diligence; 381. 9 Coe 
view of and theſe, it ſeems, he may either exerciſe himſelf, when of the 15 
er to be age of diſcretion, or they may be exerciſed by deputy; ſuch as Offices. 
to give the offices of park-keeper, foreſter, (a) gaoler, Cc. 2 
therwik ninſicr, 2. c. 11, extends to an infant gaoler, ſo as to charge him in an action of debt for an eſcape of one 
in execution, 2 Inſt. 382. 3 Mod. 222. S. P. cited. 
aring in MER”, , 125 5 . 
hes þ But it is ſaid, that an infant is not capable of the ſtewardſhip Co. Lit. 
\{pection c f 4 
of a manor, or of the ſtewardſhip of the courts of a biſhop ; be- 1 
le. But for cauſe, by intendment of law, he hath not ſufficient knowledge, 731. 2 Roll 
experience, and judgment to uſe the office, and alſo becauſe he Abr. 153. 
| cannot make a deputy. . March, 41. 
in which | hon | 43. Cro. Eliz, 636, Cro. Car. 556. 
11 * An infant cannot be an (5) attorney, (c) bailiff, factor, or receiver. F. * B. 

1 e rg 118. Roll. 
when whe- Abr. 117. Co. Lit. 172. Cro. Eliz. 637. (6) Cannot be an attorney, becauſe he cannot be ſworn. 
pats March 92, (e) Becauſe not to be charged in any account. Co. Lit. 172. Nat in an indebitatus upon 
he was an a u computayſet z tor in this action no evidence {hall be given of the value or neceſſity of the things, 


but of the account only, in which the infant may be miſtaken. Latch 169. adjudged. Noy 87. S. C. 
at he wal udged, between Wood and Witerick, & wide Palm. 528. 2 Roll. Rep. 271. Trueman v. Hurſt, 
| 


lem Rep. 40. adjudged.] Nor can an infant be charged as bailiff, Sc. in equity fai ther than in 
jal may be aw, and therefore it is ſaid, that if ſuch a one is made factor, his friends ſhould give ſecurity for his 
red, there «counting, Abr. Eq. 6. 
n (c) wel | | | 
fancy, the . If an infant, being maſter of a ſhip at St. Chriſtopher's beyond Roll. Abr. 
e action WI by contract with another, undertakes to carry certain goods 53% Furnes 


\ x 1 . : : b, 
10 from $7, Chriſtopher's to England, and there to deliver them; but pes 


does 
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bition de- does not afterwards deliver them according to the agreement, but 


| eee 380 waſtes and conſumes them, he may be ſued for the goods in the 
r f . 5 
Admiralty. court of Admiralty, though he be an jiafant; for this ſuit is but 


in nature of a detinue, or trover and converſion at the common 
law. : 
Roll. Abr.2. If an infant keeps a common inn, an action on the caſe upon 


2 161. the cuſtom of inns will not lie againſt him. 


Cath. 166. 80, if an infant draws a bill of exchange, yet he ſhall not be 


Williams v. liable on the (a) cuſtom of merchants, but he may plead infancy 
Harriſon, . | d 


adjudged on in the ſame manner that he may to any other contract of his, 

demurrer. [But gz. whether an action will not lie on a promiiſory note given by an infant for neceſſa- 
ries? See Trueman v. Hurſt, i Term Rep. 40. In this cafe of Williams v. Harriſon, the ſecurity was 
given in the courſe of trade. } (a) Not a trader within the ſtatutes of bankrupts. Vide tit. Bankrupt, 


Hob. 32 5. An infant cannot be a (5) juror; and it is ſaid by Hobart, | 
(5) Botmay that by the wiſdom of the commom law a perſon under forty- 

be a witnels, : 3 ˖ 
if he appears two could not be on a trial de ætate probandd, becauſe he then | 
to have diſ- tried a matter which might have happened before he was twenty. f 
cretion./ ide one 1 

tit. Evidence. p | | 

2 Inſt. 479 An infant, or one under the age of twenty-one years, cannot ( 
(e) . is be elected a member of the houſe (c) of commons; nor can any 

expreſsly en- 1. . . n 

ated by the lord of parliament fit there until he be of the full age of twenty 

7 & SW. years. wy Eh | 

& M. c. 25. 88. 

Fid: head of An infant may be appointed executor, but he cannot adminiſter 

Execurors till he is of the age of ſeventeen ; and before that age, admini- 

ard Admi- ; — 


aifiracors, ſtration is to be granted to ſome friend of his; but an infant can- 
letter (A). not be an adminiſtrator before the full age of twenty-one years, 
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3 becauſe before that age he cannot give bond, as required by the . 
. ſtatute, to adminiſter faithfully. | 16 
| la 
F . . R in 
0 (F) Of what Things capable, being for his ow n0 
. Advantage. ſe 
5 | . im 
I co. Lit. AN infant is capable of inheriting, for the law preſumes him 
wt 2. 8. capable of property: alſo, an infant may purchaſe, becauſe | 
9 2 att. 203. jt is intended for his benefit, and the frechold is in him till he inf 
. diſagree thereto, becauſe an agreement is preſumed, it being for ley 
x his benefit, and becauſe the freehold cannot be in the grantor com wh 
3 trary to his own act, nor can bg in abeyance, for then a ſtranger tru 
. would not know againſt whom to demand his right; and if at ſuf 
i his full age the infant agrees to the purchaſe, he cannot afterwards be 
. avoid it; but if he dies during his minority, his heirs may avoid this 
N it; for they ſhall not be baund by the contracts of a perſon ve 4 
lt | wanted capacity to contract. | fits 
3 2 Buff. 6g: If an infant take a leaſe for years rendering rent, if he ei. brir 
bl (4)Thatthe ter upon the land he ſhall be charged with an action of debt to ſ 
4 ee during his minority, becauſe the purchaſe is intended for his 0 law 
. will decree benefit; but he may wave the term, and not enter, and if more ſucl 
| 2841 
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rent be reſerved upon the leaſe than the land is worth, he may 
avoid it. = 


If an infant be lord of a copyhold manor, he may grant copy- 
holds norwithitanding his nonage; for theſe eſtates do not take 
their perfection from the intereſt or ability of the lord to grant, 
bur from the cuſtom of tue manor, by which they have been de- 
miſed, and are demiſeable, time out of mind. 

An intant may preſent to a church; and here it is ſaid, that 
this muſt be done by himſelf, of whatfcever age he be, and 
(a) cannot be done by his guardian, for the guardian can make 
no advantage thereof, and conſequently has nothing therein 
where: he can give an account, and therefore the infant himſelf 
ſhall preſent, | 


the geir be within the age of diſcretion, the guardian may preſent in his name. Cro. Jac. 99. & wide 
Alſo a picſentment made by the guardian, in the name of the heir 


Parton 8 Laws CT. 20. 101. 76. 
is a good tue to the heit in a guare impedit. 42 E. 3. 130. 


(G) How far the Law takes Care of his Intereſt, 
lo as not to let him ſuffer by his Laches; and 
herein, where he mult take Notice and perform 
Conditions, &c. 


TI rights of infants are much favoured in law, and regu- 

larly their laches ſhall not be prejudicial to them, upon a 
preſumprion that they underſtand not their right, and that they 
are not capable of taking notice of the rules of law, ſo as to be 
able to apply them to their advantage. Hence, by the common 
law, infants were not bound for want of (5) claim and entry with- 
in a year and a day, nor are they bound by a fine and five years 
non- claim, nor by the ſtatutes of limitation, provided they pro- 
ſecute their right within the time allowed by the ſtatute after the 
impediment removed. | 

law intends that they do not know what arrearages to tender. 


If lands are deviſed to truſtees till debts paid, and then to an 2Vern. 386. 


infant and his heirs, and FJ. S. a ſtranger enters on the lands, and 
levies a fine, and five years and non-claim paſs, and the infant, 
when of age, brings an ejectment, but is barred, becauſe the 
truſtees ought. to have entered; yet equity will relieve, and not 
ſuffer an infant to be barred by the laches of his truſtees, nor to 
be barred of a truſt-eftate during his infancy; and the infant in 
this caſe ſhall recover the meſne profits, ; | 

It has been ruled in Chancery, that where one receives the pro- 
its of an infant's eſtate, and fix years after his coming of age he 
brings a bill for an account, that the ſtatute of limitations is a bar 
to ſuch ſuit, as it would be to an action of account at common 
law; for this receipt of the profits of an jnfant's eſtate is not 
ſuch a truſt as, being a creature of a court of equity, the ſtatute 
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building 
leaſes of 60 


years of infants eſtates, when it appears to be for their good. 2 Vern, 224. 


4 Co. 23. b. 
Co. Copy- 
holder, 79. 
107. 

Noy, 41. 

8 Co. 63. 


Co. Lit. 

17. b. 89. 4. 
29 E. 3. 5. 
3 Inſt. 1 56. 
[ See ſupra 
416. 


(a) But it is 


ſaid, that if 


Plow, 353. 
a. 360. a. 
4 Co. 125. 
a. vide tit. 
Fines and 
Recovgies, 
and tit. 
Limifations. 
(5) Not 


bound by a 


ceſſavit per 
biennium, 


becauſe the 


3 Mod. 223. 


Allen V. 
Sayer. 


mall be no bar to, for he might have had his action of account 


2ganſt him at law, and therefore no neceſſity to come into this 
| i court 


r on A 


OY — o N 
2 * | 4 
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(% If a court for the account; but the reaſon why ſuch bills are brought 


firanger en- here is from the nature of the demand, that they may have the 
ters and re- . : 
' ceives the diſcovery of books, papers, and the party's oath, for the more 


profits of an eaſy taking of the account, which they cannot ſo well do at law; 


cov ZR but if the infant lies by for ſix years after he comes of age, as he 
in conſidera. is barred of his action of account at law, (a) ſo ſhall he be of his 


tion of equi- remedy in this court; and there is no fort of difference in reaſon 


ty, be look - 

n between the two caſes. | 

truſtees for the infant. 2 Vern. 342. Vern. 295. S. C.—So, if a man, during a perſon's infancy, receives 
the profits of an infant's eſtate, and continues to do ſo for ſeveral years after the infant comes of age before 
any entry is made on him, yet he ſhall account for the profit thoughout, and not during the infancy 


only. Abr. Eq. 280. Yallop and Holworthy. : | 
Lit. $402 The entry of an infant is not taken away by a deſcent caſt, by 


403. reaſon of his weakneſs and incapacity to claim, which is not to 
be imputed to him. 
Co. Lit. But if a man ſeiſed of lands in fee die, his wife privement en- 


245, be fient with a ſon, and a ſtranger abate, and die ſeiſed, and after 
the ſon is born, he ſhail be bound by the deſcent ; becauſe at the 
time of the deſcent he had no right to enter, not being in 4%, 
and, by conſequence, had no wrong then done him, and the lord 
had none but the heir to avow upon. at the time of the deſcent. 
Co. Lit. B. tenant in tail, enfeoffs A. in fee, who hath iſſue within age, 
240-2 and dies, B. abates and dies ſeiſed, the iſſue of A. being ſtill with- 
in age; this deſcent ſhall bind the infant, becauſe the iſſue in tail 
is remitted to his former and elder right, which is to be preferred 
before the defeaſible title of the diſcontinuee's heir. 


Co. Lit. It is a rule in law, that the poſſeſſion and dying ſeiſed of 2 
S& 103, baſtard eigne bars the mulier : ſo, if the mulier be an infant during 


Sir Richard the poſſeſſion of the ba/tard eigne, yet he is barred by the deſcent; 
Petals for though no laches can be imputed to an infant, becauſe, not 
372: Plow. being of the age of conſent, his permiſſion cannot be taken for a con- 
| ſent; yet in ſuch caſes, where time is limited by the law for pleas 
and actions, infants are included, unleſs ſpecially excepted, for 
here their permiſſion is taken for a conſent ; becauſe they are ſup- 
poſed to conſent to the eſtabliſhed law, to which they are obliged 
for protection during minority; and the law hath not thought fit 
in this caſe, becauſe it might happen to be a publick miſchief in 
a very tender point, for it might be any man's caſe to ſuffer by 
the baſtardy of an anceſtor; and the law hath given the infants 
guardians to plead by, but it cannot revive the evidence of legiti- 
mation, which fo eaſily periſhes with the life of the party. 

2 Inſt, 303 If an infant be tenant by the curteſy, or leſſee for life or years, 
he ſhall anſwer not only for waſte committed by himſelf, but alſo 
for permiſſive waſte or waſtes committed by a ſtranger ; for the 
privilege of infancy cannot prevail in a matter that would be a 
wrong and diſheriſon to him who hath the inheritance 3 nor 18 1 
in the laſt caſe any hardſhip to the infant, becauſe he hath his re- 

| medy over againſt the wrong- doer. 

Wo i Inſt. 703. If by tenure or preſcription certain lands are obliged to the re- 

pair of bridges, highways, Sc. and ſuch lands come to an infant 

either by deſcent or purchaſe, he ſhall be obliged to repair, &. 

in the ſame manner as if he were of full age. i 
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Ir an infant preſent not to a church within ſix months, it ſhall 


lapſe 3 if the five years for making a claim after a fine begin in 
the anceſtor's life, he muſt claim within them ; if he does not 


claim a villain, fled into ancient demeſne, within a year and a 


day, he cannot afterwards claim him ; and he ſhall be barred in 
an appeal of the death of his anceſtor, if he do not bring it with- 
in a year and a day: If the king die ſeiſed, the infant is driven to 


389 
Co . Lit. 
246. 


his petition; for in theſe caſes the law prefers the good of the 


church, the publick repoſe of the realm, liberty, life, and the 
king's prerogative, before the privilege of infancy. 
An infant 1s bound by (a) all conditions, charges, and penal- 


tics, in an original conveyance, whether he comes to the eſtate by 
grant or deſcent. 


2 Inſt, 225, 
8 Co. 1 


2 Roll. 


Rep. 72+ Leon. 100. Hard. 11. (a) Bound by conditions annexed to the eſtate at common law, becauſe 


wrarfit cum onere 3 and therefore if the infant will have the eſtate, 
which it was granted. Carth. 43. 


Therefore if a perſon deviſe to his grand-daughter, who is not 
heir at law, lands, upon condition that ſhe marry with the conſent 
of certain truſtees, ſhe is obliged to take notice, at her peril, of 
the condition, and likewiſe to perform it ; but had ſhe been heir 
it law, ſhe muſt have had notice given her of the condition, to 
make the marriage, without conſent, a forfeiture. 

An infant ſhall be bound by conditions in fact, and ſuch con- 
cations as he can perform, in equity as well as in law, as was 
ad; udged in the precedent caſe of Fry and Porter. 

So, where A. gave lottery-tickets amongſt her ſervants, on con- 
ation, that if any of them came up a prize of 201. or more, 
they ſhould give one half to her daughter; and the ticket given 
the foot-boy, who was an infant, came up 1000]. prize; it was 
zolden in Chancery, that the daughter was well entitled to a 
moiety, for a gift to an infant, on condition, binds him as well 
as another perſon. | | | 

If an office in a parkſhip be given or deſcend to an infant, if 
the condition in law annexed to ſuch an office (which is ſkill) be 
nat obſerved, the office is forfeited. 

It a man make a feoffment in fee to another, reſerving rent, 
and if he pay not the rent within a month, that he ſhall double 
the rent, and the feoffee die, his heir within age, the infant pay 
not the rent, he ſhall not by his hches herein forfeit any thing : 
dut otherwiſe it is of a feme-covert; and the reaſon of the diver- 
ty 18, becauſe the infant is provided for by the (5) ſtatute, non 
current uſure contra aliquem infra ætatem exiſten. c. but that ſta- 
tute doth not extend to a feme-covert, neither doth it extend to 
a condition of a re-entry, which an infant ought to perform, for 
the forfeiture thereof cannot be called uſura. 

It has been holden by ſome (c) opinions, where the cuſtom of 
a Copyhold manor was, that every ſurrender, which is made /e- 
cundum conſuetudinem out of court, ſhould be preſented by the 
homage at the next court to be holden for the ſaid manor; and 
"at upon ſuch a preſentment proclamation had been uſually made, 
and {o for three courts next following; and if upon the third 


proclamation 


he mult obſerve the condition upon 


Vent. 200; 


2 Lev. 21. 
1 Mod. 86. 
300. Fry 


and Porter, 


adjudged, 

[ Supra 
456.] 

2 Vern. 343. 


2 Vern. 560. 
Scott and 
Houghton. 


3 Mod. 224. 


Co. Lit. 
246. b. 


(5) Statute 
of Mertony 
C. 5 


(c) By Holt, 
Co 3s V5 
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2 Salk. 415. If a legacy be deviſed generally, and no time aſcertained for 


1 


— 


Comb. 118. proclamation no perſon came to be admitted, c. that then the 
3 Mod. 221- lord of the manor ſhould ſeiſe the lands as forfeited ; that this 


Show. 84. : 
* * cuſtom bound an infant. 


But this is now ſettled by the 9 Geo. x. cap. 29. 5 5. by which 
it is enacted, © That no infant, or feme-covert, ſhall forfeit an 
« copyhold, meſſuages, Wc. for their negleCt or refuſal to come 
« to any court or courts, to be kept for any manor whereof ſuch 
c meſſuages, &c. are parcel, and to be admitted thereto; nor 
cc for the omiſſion or denial to pay any fine or fines impoſed or ſet 
cc upon their, or any of their admittances to any ſuch copyhold, 
c meſſuages, Wc.” 


8 3. the payment, and the legatee be an infant, he ſhall be paid in- 


Chancellor, tereſt from the expiration of the firſt year after the teſtator's 
£ death; but it feeras a year ſhall be allowed, for ſo long the ſta- 
tute of diſtribution allows before the diſtribution be compellable, 
and fo long the executor ſhall have, that it may appear whether 
there be any debts ; but if the legatee be of full age, he ſhall only 
have intereſt from the time of his demand after the year; for 
no time of payment being ſet, it is not payable but upon de- 
mand, and he ſhall not have intereſt but from the time of his 
demand; otherwiſe it is in the caſe of an infant, becauſe no laches 
are imputed to him, | 
lt 
| th 
(H) Where puniſhable for Crimes and Injuries WW * 
committed by him. of 
w. 
Hal. Hit. T has been already obſerved, that one above the age of four- pr 
5 yrs ny teen, or of years of diſcretion, may be guilty of a capital of- 
ele 7 aj, tence in the ſame manner as one of full age; allo, that one under 5 
Foſt. Cr. theſe years, if above the age of ſeven, may, according to the cir- 9 
Law, 70. cumſtances of the caſe, as if in murder he hides the body flain 00 
by him, makes excuſes, or otherwiſe ſhews-ſuch ſigns of cunning oe 
as demonſtrate him capable of diſcerning between good and i, Wl 
be guilty and convicted of a capital offence; but that in theſe lat. yea 
ter caſes, the judges may reſpite judgment, or execution, in 0r- im; 
der to the obtaining of the king's pardon. caft 
Ie 2 Alſo, if an infant, under the age of fourteen, be indicted by ] 
C. 28, 9. 


the grand inqueſt, and thereupon arraigned, the petit jury mi eig! 
either find him generally not guilty, or they may find the matter be. 
ſpecially, that he committed the fact, but that he was under i but 
age of fourteen, /cilicet etatis 13 annorum, and had not diſcretion prif, 
to diſcern between good and evil, & nom per feloniam ; but f om 
man be arraigned in ſuch a caſe upon an indictment of murder, fore 
or manſlaughter, by the coroner's inqueſt, there, if the party con 


mitted the fact, regularly, the matter ought to be ſpecially found; — 

becauſe if the jury find the party not guilty, they mult inqui 
5 how he came by his death; but if he be firſt arraigned, and ac B. 
able 


quitted upon the indictment, he may plead that acquittal of | 


of his | 
o laches 


njuries 


of four- 
apital of- 
ne under 
o the cit- 
body {lan 
c cunumg 
| and evi, 
theſe lat: 


on, in 0r- 


adicted by 
jury mij 
the mattet 
under the 
t diſcretion 
1; but if 
of murdety 
arty com 
ally found; 
juſt inquiry 
ed, and 2 


uittal up® 
mM 


hall not be ſubject to corporal puniſhment by force of the general words of any ſtatute wherein he is not 
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bis arraignment upon the coroner's inqueſt, and that will diſ- 
charge him; and the petit jury ſhall inquire farther how the party 
came by his death. ; 

As to miſdemeſnours and offences that -are not capital, in 
ſome caſes an infant is privileged by his nonage; and herein the 
privilege is all one, whether he be above the age of fourteen, 
or under, if he be under one and twenty years, but with theſ 
differences : | | | 

If an infant under the age of twenty-one years be indicted of 
any miſdemeſnour, as a riot or battery, he ſhall not be privileged 
barely by reaſon that he is under twenty-one years ; but if he be 
convicted thereof by due trial, he ſhall be fined and impriſoned ; 
and the reaſon is, becauſe upon his trial the court ex officio ought 
to conſider and examine the circumſtances of the fact, whether 
he was dali capax, and had diſcretion to do the act wherewith he 
is charged: and the fame law is of a feme-covert : but if the of- 
fence charged by the indictment be a mere nonfeazance, (unleſs 
it be of ſuch a thing as he is bound to by reaſon of tenure, or the 
like, as to repair a bridge, Wc.) there, in ſome caſes, he ſhall 
be privileged by his nonage, if under twenty-ane, though above 
fourteen years, becauſe laches in ſuch a caſe thall not be imputed 
to him. 

If an infant in affiſe vouch a record, and fail at the day, he 
ſhall not be impriſoned, nor, it ſeems, a feme-covert; and yet 
the ſtatute of We/m. 2. cap. 25. that gives impriſonment in ſuch 
a caſe, is general. | 

If A. kills B. and C. and D. are preſent, and do not attach the 
offender, they ſhall be fined or impriſoned; yet if C. were 
within the age of twenty-one years, he ſhall not be fined or im- 
priſoned. | 

Where the corporal puniſhment is but collateral, and not the 
direct intention of the proceeding againſt the infant for his miſ- 


demeſnour, there, in many cafes, the infant, under the age of 


twenty-one, ſhall be ſpared, though poſfibly the puniſhment be 
enacted by parliament, | 


It is ſaid by Hale, that if an infant, of the age of eighteen 


years, be convict of a diffeifin with force, yet he ſhall not be 
impriſoned, and yet a feme-covert ſhall be impriſoned in ſuch 


caſe, 


gr 


Hal. Hiſt, 
P. C. 20. 


Bro. Saver 
Default, 50. 
Plow. 364. a. 
Co. Lit. 
246. b. 

2 Inſt. 703. 
Cro. Jac. 
465. 

Hal, Hiſt, 
P. C. 20. 


Hal. Hilft. 
P. C. 20 


Hal. Hiſt. 
P. . 21. 


Hal. Hiſt. 
P. C. 21. 


Hal. HiR. 
P. C. $5. 


But herein the law ſeems to be, that an infant at the age of Pridg. 173. 


eighteen, nay fourteen, or 2 feme- covert, by their own acts, may 
be guilty of a forcible entry, and they may be fined for the ſame; 


but it ſeems by the better opinion, that the infant cannot be im- 
priſoned, becauſe his infancy is an excuſe by reaſon of his indiſ- 
cretion, being not (a) particularly mentioned in the ſtatute againſt 


forcible entries, to be committed for ſuch fine. 


exfreſslyj named. 1 Hawk. P. C. c. 64. $ 35, 


Cromp. 
Juſt, 61. 
Dalt. 302. 
Co. Lit. 357. 
(a) That the 
infant ought 
not to be 
impriſoned, 
becauſe ke 


But neither an infant, nor feme-coyert, can be guilty of a for- Crom. 69. 


üble entry or diſleiſin, by barely commanding one, or by aſſenting 
ES to c. 64-4 35- 


Co.Lit.357. 


Hewk. P.C. 
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_ 662, claims the lands to the uſe of himſelf and the infant, yet the 


taken away, 
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to one to their uſe, becauſe every ſuch command or aſſent hy 
perſons under theſe incapacities is void; but an actual entry b 
an infant, into another's freehold, gains the poſſeſſion, and make 
him diſſeiſor as well as it does a feme-covert. © , 
Bro. Difſei- Two infants joint-tenants, one releaſes to the other, by which 
fn, 19» the other holds the whole; this ſeems a diſſeiſin, becauſe the re. 
leaſe being in no manner for the advantage of the infant, is ut. 
terly void ; then the entry of the other being without title is tor. 
tious, and a diſſeiſin; but if there had been livery made upon it, 
though between joint-tenants, this is void; yet it ſeems no dil. 
ſeiſin, for the regard the law has to the ſolemnity of livery, which t 
ſhall continue till defeated by act of equal notoriety. N 
Roll. Abr. If a man carries an infant into the lands of J. S. and there 


infant ſeems no diſſeiſſor, becauſe he made no claim of it himſelf, 
and then ſhall not be charged with the tort of another perſon, 
Cro. Jac. If an infant be convict in an action of treſpaſs vi & arni;, 
274 rg, the entry mult be nihi de fine, ſed pardonatur quia infans, for if 1 {] 
p. C. 21. capiatur be entered againſt him, it is error, for it appears judi- 
* The capi- cially to the court that he was within age when he appears by 
atur pro fin? guardian; the like law is, that he ſhall not be in miſericordid pr 


and other Falſo clamore *, 
proviſions in lieu thereof. 5 W. & M. c. 12, f U 


Plow. 364, General ſtatutes, that give corporal puniſhment, are not to es. 
e ra tend to infants; and therefore, if an infant be convict in rayiſh- trac 
C. 21. . . 1 
ment or ward, he ſhall not be impriſoned, though the ſtatute of WW a 
Merton, cap. 6. be general in that caſe 3 but this muſt be under Wi '7; 


ſtood where it is, as before ſaid, a puniſhment as it were collateral e 


to the offence, as in the caſes before- mentioned. Cate. 

Co.Lit.247. But where a fact is made felony or treaſon, it extends as well lf tic! 

oo va to infants, if above fourteen years, as to others; and this appears WW u. 
0 . 3 » 


(a) So, by by ſeveral acts of parliament, (a) as by 1 Fac. 1. 2 TI. of fe- were 
the ttatute lony for marrying two wives, &c. where there is a ſpecial exc 0. 
e411 pg tion of marriages within the age of conſent, which in females 1 
cerning fe- twelve, in males fourteen years; ſo that if the marriage wer 


lony by ſer- above the age of conſent, though within the age of twenty-olt T1 
ts that 24 2 | 

embezzle Fears, it is not exempted from the penalty. e matt 
their matters goods delivered to them, there is a ſpecial proviſo, that it ſhall not extend to ſervants wa meat, 
the age of eighteen years, who certainly had been within the penalty if above the age of giſcretion, nd I; 
fourteen years, though under eighteen years, unleſs a ſpecial proviſion had been to exclude» them. * 

Hiſt. P. C. 22. So, by the 12 Ann. c. 7. where apprentices, under the age of fifteen years, i profit 
ſhall rob their maſters are excepted out of the act. 

1 Sid. 258. Infants are liable for torts and injuries of a private nature; bil 3 
— 4 3 if an infant, affirming himſelf to be of age, borrows 2 of rea 
913. 8. 0 gives his bond for it, aud being ſued upon the bond, avoids 7 Ante 
Johnſon reaſon of his nonage, yet no action lies againſt him for the de fnd ti 
00 Sr an Ceit; for though infants ſhall be bound by actual torts, (5) 2 3d ſhall b 
action for Paſs, c. which are vi & armis, yet they ſhall not for thoſe 2 bey n 
word: lies ſound in deceit; for if they ſhould, all the infants in Wy What x 
- p A "0 * 1 V ry 
_— might be ruined ; adjudged, and judgment arreſted after 3 verdi . 
the age of for the plaintiff in an action upon the caſe for the deceit. things: 


terenteen, for malitia ſupplet ælaten. Noy, 129. 
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it by So, where an action of deceit was brought for affirming upon the Keb. 578. 
ry by {ile of a horſe, that it was the defendant's horſe; whereas it was Grove and 
nakes the horſe of another man, &c. the defendant pleaded infancy ; yin” 
and on demurrer the court, on the firſt argument, inclined for Lev. 169; 
which the defendant, for this action depends upon the contract; and 8. C. cited, 
he re- though the contract (it being an actual delivery) be not void, 
18 Ut« but voidable, and this action be brought upon the wrong, and 
15 tor- 'not upon the contract, yet here, by this plea, he ſhews that he 
pon it, elects to avoid the contract, and then this action falls; and af 
no Cf. terwards it was adjudged for the defendant; and the court ſaid, 
whuch that it was like an action brought againſt an infant for affirming 
himſelf to be of full age. 
1 there But if an infant judicially perjure himſelf in point of age, or Sid. 2 58. 
yet the otherwiſe, he ſhall be puniſhed for the perjury ; ſo he may be in- Per Cure 
aimſelf, dicted for cheating with falſe dice, Ec. | 
IN, 
y arms, 


for if Ml I) Of the Ads of Infants as they are good, void, 
ars 4 or voidable: And herein, | 
ears by 


ordid pn 1. Of their Contracts for Neceſſaries. 


ot to er. made by infants are either void or voidable, becauſe the con- 8 22 
in ravilh- tract is the act of the underſtanding, which during their ſtate of 729. That 


nancy they are preſumed to want; yet civil ſocieties have ſo far the contract 
ſupplied that defect, and taken care of them, as to allow them of en infant 
| G ge 4 is not abſo- 
to contract for their benefit and advantage, with power, in molt lutely void, 
cates, to recede from and vacate it when it may prove prejudicial to but only 


ſtatute of 
de undet- 
collateral 


ds as wel em: and where they contract for neceſſaries they are abſolutely res a 
is appears bound; and this likewiſe is in benignity to infants, for if they eleQtion, Is 
11. of {&-F vere not allowed to bind themſelves for neceflaries, no perſon a doctrine 
cial excel 011d truſt them, in which caſe they would be in worſe circum- eee 
females ö bences than perſons of full age. 5 bliwed. 
riage weile Buir. 566. 2 Stra. 938. 2 Barnard. K. B. 174.9 


twenty Therefore it is clearly agreed by all the books that ſpeak of this Co. Lit. 


matter, that an infant may bind himſelf to pay for his neceſſary !72 f. Ke. 


"IP . a 4 If an in- 
ncat, drink, apparel, phyſick, and ſuch (a) other neceſſaries; (<) 


ſervants unde 8 
o ſer ; fant at the 


ifcretion, 7 r . ; x f 
Es gd likewiſe for his good teaching and inſtruction, whereby he may age of fif- 
cen year I Profit himſelf afterwards. . - | 80 my 

a 


may take up proviſion for his wife and children, Carter, 315. faid 
nature; bil 
8 100l. 1 
avoids it 0} 
. for the (b 
3, (b) as tre! 
or thoſe thi 
g in Engl 
ter a verdi 
ceit. 


But it muſt appear that the things were actually neceſſary, and Cro. Jac, 
of reaſonable prices, and ſuitable to the infant's (5) degree and * 
late, which regularly muſt be left to the jury ; but if the jury ee 
nd that the things were neceſſaries, and of reaſonable price, it Poph. 157. 


llall be preſumed they had evidence for what they thus find; and erg 
they need not find particularly what the neceflaries were, nor of Godb. 219, 


What price each thing was: alfo, if the plaintiff declares for other Leon. 114. 

_ as well as neceſſaries, or alleges too high a price for thoſe od ” : 

Enigs that are neceſſary, the jury may conſider of thoſe things that guiſhes be⸗ 
Vol. III. . F were 


HERE we muſt obſerve, that, ſtrictly ſpeaking, all contracts 10 H. 6. 14. 


Ss F 23 2 


r 
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tween per- were really neceſſaries, and of their intrinſick value, and propor- 


tons as to - * . 
cha en their damages accordingly. 


as between a nob'eman and a gentleman's fon : alſo, in point of time and education, the law diſtin. 
guithes ; as at ſchool, O-/erd, and inns of court; and that he is not to be looked upon in the ſame con. 
Jitzen when a ſchool boy, as when of riper years. Carter, 215. Velvet and Sattin ſuits laced with 
301d heid not necetlary. Cro. Eliz 58 3. | | | 
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Roll, abr. If an infant promiſes another, that if he will find him meat, 

129 428. drink, and waſhing, and pay for his ſchooling, he will pay 11, 
. Jen. 182. Yearly; an action upon. the cafe lies upon this promiſe; for learn- ; 
i >. C. Pick- ing is as neceſſary as other things; and though it is not men- ; 
4 Canan tioned what learning this was, yet it ſhall be intended what was n 

= dudgedon fit for him, till it be ſhewn to the contrary on the other part; and 
. a motion in though he to whom the promiſe was made does not inſtruct him, . 
+} — but pays another ſor it, the promiſe of re-payment thereof js good, . 
"8 Corth. fro. Aſſumpſit for labour and medicines in curing the defendant of a n 
Ui el diſtemper, Sc. who pleaded infra etatem. viginti & unius ann by 
br Aa rum the plaintiff replied, it was neceſſaries generally; and upon cc 
# a demurrer to this replication it was objected, that the plaintif 01 
We had not aſſigned in certain how or in what manner the medicines re 

bu 1 were neceſſary ; but it was adjudged that the replication in this 
ay general form was good, = (e 
* Roll. Abr. If an infant be a mercer, and have a ſhop in a town, and there ter 
bt 729. Cro. buy and ſell, and contract to pay a certain ſum to F. S. for cer- th: 

Tran“ tain wares fold to him by J. S. to re- ſell, yet he is not chargeable 5 
Rep. 46. upon this contract, for this trading is not deres, neceſſary 05 
5. S. *d- ad vidlum & weſlitum; and if this were allowed, infants might fend 
nee be infinitely prejudiced, and buy and fell and live by the loſs, 

aud Whittingham, [2 Str. 1083. Whywall v. Champion, S. P.] 8 
nec 


5 Mod. 368. And as the contract of an infant for wares, for the neceſſary 
: = 3, * carrying on his trade, whereby he ſubliſts, ſhall not bind him; fo 
1.6. Raym. neither ſhall he be liable for money which he borrows to lay out 
544. for neceſſaries; and therefore the lender muſt, at his peril, lay it f 
» out for him, or ſce that it is laid out in neceſſaries. 
Salk. 3 6. As in debt upon a ſingle bill, the defendant pleaded that he 
8 was within age; the plaintiff replied, that it was for neceſſaries, 
Dix. 101. for clothes, and 157. money lent pro & erga his neceſ- 
ſary ſupport at the univerſity; the defendant rejoined, that the 
money was lent him to ſpend at pleaſure z ab/que hoc, that it was 
lent him for neceffaries; and ifſue hereupon was found for the 
plaintiff, who had judgment in C. B. but was. reverſed in B. R. 
on a writ of error; for the iſſue only being, whether this money 
was lent the infant for neceſſaries, not whether it was laid out in 
neceſiaries, it cannot bind the infant which ever way it is found; 
for it might have been borrowed for neceffaries, and laid out in 
tavern; and the law will not intruſt the infant with the applies 
tion and laying of it out. 
Selk. 279. So, if one lends money to an infant, who actually lays it out 
* in neceſſaries, yet this ſhall not bind the infant, nor ſubject him 
to an action; for it is upon the lending that the contract mull 


ariſe, and after that time there could be no contract raiſed to * 
| | vote the 
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por- the infant, becauſe after that he might waſte the money, and the [(a) But in 
infant's applying it afterwards for neceſſaries will not by matter pieglas v. 
Ain. ex poſt facto entitle the plaintiff to an action (a). | 5 7 
e con. 850% the Maſter of the Rolls held, that if one lends money to an infant to pay a debt for neceſ.. 
d with ſiries, and in conſequence thereof he does pay the debt, the infant ſhall be liable in equity; for the 


lender of the money ſtands in the place of the perſon paid, viz. the creditor for neceſſaries, and ſhall 
recover in equity, as the other ſhould have done at law.] 


meat, 
7 71, Alſo, although an infant ſhall be liable for his neceſſaries, yet Cro, Elis. 
learn- if he enters into an obligation with a penalty for payment there- 220. Moor, 
men- of, this ſhall not bind him; for the entering into a penalty can be A Nog 
it Was of no advantage to the infant. | | Roll. Abr. 729. 
t; and It is alſo ſaid, that an infant cannot either by a parol contract Caſesin Law 
t him, or a deed bind himſelf, even for neceſſaries, in a ſum certain; ad EA. 185. 
> good, and that ſhould an infant promiſe to give an unreaſonable price for | 
nt of a neceſſaries, that would not bind him; and that therefore it may 
annsc- be ſaid, that the contract of an infant for neceſſaries, quatenlus a 
d upon contract, does not bind him any more than his bond would; but 
Jlaintiff only fince an infant muſt live as well as a man, the law gives a 
dicines reaſonable price to thoſe who furniſh him with neceſſaries. 
in this Yet it hath been (5) adjudged, and is admitted in ſeveral (3) Lev. 86. 
e) other books that if an infant contracts for neceſſaries, and en- Ruſſel and 
1d there ters into a ſingle bill for payment, that this ſhall bind him, and 32 
for cer- that an action of debt will lie on ſuch obligation. 382. 416. 
argeable () Co. Lit. 172. S. P., and diverſity taken between a fingle obligation and an obligation HC 
neceſſary Cro. Eliz. 910. S. P., and ſame diverſity per Curiam. Roll. Abr. 729. S. P., though thereby the de- 
ts might tendant is ouſted of his wager of law. | 
loſs, | 
So, an infant may bind himſelf in an afſimpfit for payment of Roll. Abr. 
neceſſaries, and an action upon the caſe lies againſt him upon the 229. 
neceſſary promiſe for this, but in nature of an action of debt; and there- * Ht 
| him ; % fore where debt lies, an action on the caſe lies againſt him. & wide © 
to lay out | 3 Bulſ. 188. Roll. Rep. 328. 


<4 it : : ; a 

ril, Jay Alſo, it ſeems clear, that if an infant becomes indebted for ne- Cro. Eliz. 
+ that caries, and the party takes a bond from the infant, that this ſhall 920. 
eceflarich not drown the ſimple contract, becauſe the bond has no force. 


his necel- ll Dut it is agreed, that an igſimul computaſſet will not lie againſt an Co. Lit. 
„, that the infant, though it be for neceſſaries; for he, not having diſcretion, 172. 
» 


. Latch. 160. 
at it wal is not to be liable to falſe accounts. Noy, 87. [Trueman v. Hurſt, 1 Term Rep. 7 
1d for the | 


d in B. R. If an infant comes to a ſtranger, who inſtructs him in learning, Allen, 94. 
this moneſ and boards him, there is an implied contract in law, that the party arg wee 
laid out in Would be paid as much as his board and ſchooling are worth; but rw 25 
t is found; i the infant at. the time of his going thither was under the age of *It hath of 
aid out in M dilcretion, or if he were placed there upon a ſpecial agreement late years 
IR With ſo f h hildꝰ f 2 h : . h . been ſeveral 
the applies me of the child's friends, the party that boards him has no times de- 
remedy againſt the infant, but muſt reſort to them with whom he termined, 


lays it out reed for the infant's board, &&'c.* | that where a 
7 a lar 3 parent or 
ſubject bim on, &c. places an infant at a boarding - ſchool, the credit being given to ſuch parent, relation, &c-, 


3 a m aſt Pe maſter cannot have any remedy againſt the infant. —| And an infant who lives with, and is properly 


: hind 1 by his parents, cannot bind bimſelf to a ſtranger for what might otherwiſe be allowed as 
aiſed to the Nellaries, Bainbridge v. Pickering, 2 Bl. Rep. 132 5] | 
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Trifby, - 
I Str. 168. 


Lord Ba- 
con's Max. 


Reg. 18. 


Co. Lit. 300. 
Moor, 76. 
2 Roll. 
Abr. 15. 

2 Inſt. 483. 
2 Bulf, 220. 
12 Co. 122. 
Yelv. 155- 
3 Mod. 229. 


2 Co. 58. a. 
10 Co. 42. 
Moor, 22. 
Dalſ. 47. 
2 Leon. 159. 
Goulſ. 13. 
om 390. 
inch. 103, 
104. 


Leon. 116. 
317. 

2 Sid. 56. 

2 Jones, 182. 
3 Burr. 
1802. 


Roll. Abr. 
28 N 
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Moor, 74. 
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Jnfancy and Age. 


[As neceſſaries for an infant's wife are neceſſaries for him, he i; 
chargeable for them, unleſs provided before the marriage, in which 
caſe he is not chargeable, though ſhe uſes them afterwards. 

An infant is alſo liable to an action for the nurſing of his lay. 
ful child; nam perſona conjuncta æquiparatur intereſſe proprio. 


2. Of judicial Acts, or Acts done by him in a Court of Record. 


As to judicial acts, and acts done by an infant in a court of re. 
cord, they regularly bind the infant and his repreſentatives, with 
the following ſavings and exceptions; as if an infant levies a fine, 
though the judges ought not to admit the acknowledgment of one 
under that diſability, yet having once recorded his agreement az 
the judgment of the court, it ſhall for ever bind him and his repre- 
ſentatives, unleſs he reverſes it by writ of error, which muſt be 
brought by him during his minority, that the court by inſpection 
may determine his age. 8 

So, if an infant levies a fine, he is enabled by law to declare the 
uſes thereof, and if he reverſeth not the fine during his nonage, 
the declaration of uſes will ſtand good for ever; for though that 
be a matter in pazs, and all ſuch acts an infant may avoid at any 


time after his full age, if he do not conſent ; yet being made in by 
purſuance of the fine levied, which fine muſt ſtand good for ever, im 
(unleſs reverſed in the manner which has been mentioned, ) ſo will the 
the declaration of uſes too. * 
If there be tenant for life, the remainder to an infant in fee, 
and they two join in a fine, the infant may bring a writ of error, Yo 


and reverſe the fine as to himſelf, but it ſhall ſtand good as to the que 
tenant for life, for the diſability of the infant ſhall not render the min 
contract of the tenant, for life, who was of full age, ineffectual. 001 

If an infant brings a writ of error to reverſe a fine for his non- fan 
age, and his nonage, after inſpection, is recorded by the court, ente 
but before the fine reverſed he levies another fine to another, this Wi © 
ſecond fine ſhall hinder him from reverſing the firſt ; becauſe the mul 
ſecond having entirely barred him of any right to the land, Wil 1 
mult alſo deprive him of all remedies which would reſtore him to uri. 
the land. | | if 

If an infant levies a fine, and the conuzee renders to him either Wi ble 
for life or in tail, it is ſaid that he ſhall have no writ of error to.! 


avoid this fine; becauſe the reverſal of the fine being only to te. C 


Noll. Abr. 
731. 742 
Co. Lit. 
38 f. b. 

2 Roll. 
Abr. 395 · 
10Co. 43. 2 
Cro. Eliz. 
471. Hob. 
196, 197. 


ſtore him to the land he parted with by the ſine, it would be Wi (<< 
fruitleſs to give him a writ of error, ſince he could not thereby be ant 
reſtored to the land, which the very fine he would endeavout 
to reverſe, had before given him. | 

As to recoveries ſuffered by infants, when theſe were improve ., 
into a common way of conveyance, it was thought reaſonable, that 


| ; Contr 
thoſe whom the law had judged incapable to act for their own nd 
tereſt, ſhould not be bound by the judgment given in recover"... c 


though it was the ſolemn act of the court; for where the deters 
dant gives way to the judgment, it is as much his voluntary act 
and conveyance, as if he had transferred the land by livery, or af 


other act in pats ; and therefore, if an infant ſuffers a recovery, - 
ma! 


Hant 
eontr: 
tem 


* Y,> 
? Det 
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e 18 f 597 
hich may reverſc it as he may a fine, by writ of error, during his mino- Cro. Car. 
| rity: and this was formerly taken to be law, as well where the 307 
law. infant appeared by guardian, as by his attorney, or in perſon : but : 
now the diſtinction turns upon this point, that if an infant ſuffers _ 3 
a recovery in perſon, it is erroneous, and he may reverſe it by Le. 142. 
8 writ of error; but even in this caſe, the writ of error muſt be Vein. 47. 
; brought during his minority, that his infancy may be tried by the 2 Salk. $67. 
8” OY inſpection of the court ; for at his full age it becomes obligatory Pl. I. 
with and unavoidable; but in caſes of neceſſity the court has admitted 
\ fine, the infant to appear by guardian, and to ſuffer a recovery, or come 
End in as vouchee; but this too is ſeldom allowed by the court, unleſs 
3 i be upon emergencies, when it tends to the improvement of the 
repre- infant's affairs, or when lands of equal value have been ſettled on 
. bo him, and when he has had the king's privy ſeal for that purpoſe ; 
9 and theſe recoveries have been allowed and ſupported by the 
| judges, and the infant could not ſet them aſide or ſhake them; 
<a ths beſides, if ſuch recoveries be to the prejudice of the infant, he has 
10nage, his remedy for it againſt his guardian, and may reimburſe himſelf 
gh that out of his pocket, to whom the law had committed the care of him. 
| at any Partition by writ de partitione faciendd binds infants, becauſe Co. Lit. 
made in by judgment in a court of juſtice, to which no partiality can be .d. 
for ever imputed, | ILA de 
{ il the benefit of an infant, will bind him: nor ſhall his executor diſpute ſuch d h — 
5 mule for his advantage to do 10. I Atk, 631.] Ae een 
i in ſee, It an infant acknowledge a recognizance or ſtatute, it is only Moor, pl. 
of error, voidable; and the infant, at his peril, muſt avoid them by audita 206. 2 Inſt. 
as to the ſuerela, as he mult a fine or recovery by writ of error, during his 88 
nder the minority; for ſuch conveyances, or other acts of record, become . 
Au. ooligatory and unavoidable, if they be not ſet aſide before the in- Reg. 149. 
his -not- fant comes of age; the reaſon is, becauſe theſe contracts being n 
he court, entered into under the inſpection of the judge, who is ſuppoſed to 
\ther, this right, the infant cannot againſt them aver his diſability, but 
>cauſe the mule reverſe them by a judgment of a ſuperior court, which by 
the land, lntpection hath the ſame means to determine whether the inferior 
ore him to juriſdiction has done right, that firſt received the contract. 
Fan infant bargain and ſell his lands by deed indented and en- 2 Inft. 674. 
him either rolled, yet he may plead nonage; for notwithſtanding the ſtatute 
of error to H. 8. cap. 16. makes the enrollment in a court of record ne- 
only to t. ccilary to complete the conveyance, yet the bargainee claims b 
would be . deed as at common law, which was, and therefore ſtill is de- 
- thereby be able by nonage. 
endeavou 
| 3. Of his Act in Pais, where void or only voidable. 
re irnprore Infants are regularly allowed to reſcind and break through all 29 E. 3. 20. 
onable, 1. ontracts in pais made during minority, except only for ſchooling . Rol. 
heir oy and neceſſaries, be they never ſo much to their advantage; and the TING 
n recover." Bitalon hereof is, the indulgence the law has thought fit to give 172. 381. 


> the deſer. 
oluntary 4 
very, OT 7 
recovery» 


* 


ants, who are ſuppoſed to want judgment and diſcretion in their 
tracts and tranſactions with others, and the care it takes of 
cm in preventing them from being impoſed upon or over-reached 
berxions of more years and experience. | 
And 
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Cro. Car. And for the better ſecurity and protection of infants herein, 
; ne he the law has made ſome of their contracts abſolutely void, i. e. all 


Mod. 310. ſuch, in which there is no apparent benefit, or ſemblance of bene. 
It was laid fit to the infant; but as to thoſe from which the infant may re- 


down by ceive benefit, and which were entered into with more ſolemnity, 
Ld. Manſ- * « e 0 
feld as 2 they are only voidable ; that is, the law allows them when they 


general come of age, and are capable of conſidering over again what they 


chro have done, either to ratify and affirm ſuch contracts, or to break 


v. Drury, through and avoid them. 
5 Br. P. C. 570., that if an agreement be for the benefit of an infant at the time, it ſpall bind bim. And 
this rule hath been adopted in ſubſequent caſes. 2 erm Rep. 1 59-] | 


Co. Lit. Hence it hath been agreed, that an infant may purchaſe, he. 
| 1 3 cauſe it is intended for his benefit, and that at his full age he may 


either agree or diſagree to the ſame. ; 
co. Lit. 330. Alſo, the feoffment of an infant is not void, but only void- 


4 96 able, not only becauſe he is allowed to contract for his benefit, 
Abr. 572. but becauſe that there ought to be ſome act of notoriety to re- 


4000. 125. a. ſtore the poſſeſſion to him, equal to that which transferred it 
8 Co. 42: from him. | 

Bro. tit. Therefore, if an infant make a feoffment and livery in perſon, 
Dien, 63. he ſhall have no aſſiſe, Qc. but muſt avoid it by (a) entry; for it 


r is. to be preſumed in favour of ſuch ſolemnity, that the aſſembly 


feoffment of the pais then preſent would have prevented it, if they had per: 


2 ceived his nonage, and therefore the feoffment ſhall continue til 


minority, defeated (5) by entry, which is an act of equal notoriety *. 

but muſt not have the writ dum fuit infra ætatem till his full age, F. N. B. 192. Co. Lit. 3%, 
Show. Parl. Caſes, 153. Co. Lit. 247. a. for the judgment would bind his election. 3 Burr. 1808. 
(5) But if an infant exchanges with another, if the other enters, the infant may have an af. 
18 E. 4. 2. Roll. Abr. 730. * If an infant makes a feoffment, or conveys, by leaſe and r. 
leaſe, and re-enters within age, ſtiil the feoffment or conveyance is only voidable, and he may elect to 
confirm it, when of full age; therefore a ranger cannot avail himſelf of the infant's entry, for he can. 


not elect for him. 3 Burr, 1794. . 


2 Roll. But if the infant had made a letter of attorney to deliver ſeiln, 


— 150 he might have an aſſiſe, &c. becauſe the letter of attorney, like 


Palm. 237. all other acts of agreements made by an infant to his (c) prejudice, 
(e) But a muſt be void; and therefore whoever claims under it, or by vi- 


feoffment to . . | | 0 
e we of its authority, muſt be (d) a wrong-doer. 


with a letter of attorney by him to accept livery, is ſaid to be only voidable, becauſe for the infant's be- 
nefit. Roll. Abc. 730. (4) That tae attorney who executes it is a diſſeiſor. Roll. Rep. 242. 


35 Aff. 3, So if an infant enfeoffs his guardian, this is void, for the ap 


_ Abr. parent prejudice it muſt be to the infant. 


Vide head of If an infant make a leaſe for years, reſerving rent, it ſeems 


Leajes and 


Tal for agreed, that ſuch a leaſe is only voidable by the infant. 


Years. : | i 
Moor, 105. But if he make a leaſe for years, without reſervation of am 


pl. 248. rent 4, it ſeems by the opinion of the greater number of tht 
2 Leon. 2 16. 


Noy, 130. books, that from the apparent prejudice and hurt it mult be to 
Co. Lit. 45. the infant, ſuch leaſe is abſolutely void: But this point does not 


I 57 appear to have been ever judicially determined ; and indeed rhe 
4 Leon. 4. Teaſons againſt it ſeem very cogent, and that it would be . gre 
| OT * Fans. R indulged 
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'nduloence to the infant, and more for his ſervice, to allow him 


We when he comes of age, and is capable of conſidering over again 
2 what he has done, either to ratify and affirm all his contracts, or 
a to break through and avoid them; and that this power ſhould be 
050k extended to all leaſes and contracts made by infants during their 
12 minority, as well to thoſe which are for their benefit and advan- 
h * tage, as to thoſe which apparently tend to their hurt and preju- 
= * dice; for if it were to be confined only to the laſt, it would ex- 
9 clude them from being judges of either, ſince no man can be 
5 ſuppoſed to know what is to his diſadvantage, but as he is allowed 
to compare it with ſuch things as are for his advantage and good 

and therefore the power of judging in general mult be left to 

ſe, be- him; and, as a conſequence thereof, it ſhould ſeem that he may, 
he may when he comes of age, either affirm or avoid all leaſes or con- 
| tracts made by him during his minority, according as he judges 

ly void- them to be beneficial or hurtſul to him, without any intervening 
benefit, judgment of law to condemn ſome only, and leave others to the 
y to re- infant's diſcretion, when he comes of age. And the giving of 
erred it infants ſuch power in general over all their contracts, will ſuffi- 
ciently ſecure them againſt the danger of being impoſed on, or 
perſon, over-reached by others; for when the power is general, and all 
73 for it perſons who deal with infants know they are to be at their mercy, 
aſſembly when they come of age, whether they will think fit to ſtand to 
had per- their bargain, or not, this will take off from the temptation of 


tinue till 
* 


impoſing upon them; or if any ſhould be ſo hardy as to do it, 


0 yet ſince the infant is at liberty, when he comes of age, to reſcue 
0. Lit. 350. himſelf by avoiding fuch injurious contract, there ſeems no poſ- 
Burr jel ble miſchief in the mean time to ſuffer ſuch contract to hang 
leaſe and te in equilibrio, and defer pronouncing any ſentence upon it, ſince 
* agen that, as hath been ſaid, would curtail the infant's power, and take 
» Tor 1 


off from his freedom of judging at all; beſides that, the very 
reaſon of giving to infants ſuch power, was to ſecure them againſt 


ver ſein, WW che impoſition of others, which a leaſe for years, reſerving the 


TNCYs like 
prejudice, 
or by vu. 


he infant's be- 
ep · 242» | 


for the ap 


nt, it ſeems 
to 


tion of anf 


nber of the 
muſt be to 
int does not 
4 indeed tht 

be a great 


indulgen 


full rent, cannot be ſuppoſed to be; and therefore, if they were 


only to uſe it in ſuch caſes, it would be uſeleſs; and if they were 
denied it in the other, where no rent at all is reſerved, (as they 
mult be, if the law prejudges for them, ) it would be no power at all 
in them, or at moſt but an empty and idle one; therefore, it ſeems 


599 
Brownl 120. 
Hu ton, 


102. 


Roll. Rep. 
441. Lev. 6. 
Mod. 253. 
3 Mod. 310. 
7 A leaſe on 
which no 
rent is re- 
ſer ved is not 
abſoluteiy 
void. An 
infant may 
make a leaſe, 
withou: 
rent, to try 
his tile. 

3 Burr. 
1306, — 
The leſſee 
cannot, in 
any inſtance, 
avoid the 
leaſe on ac - 
count of the 
leſſor's in- 
fancy, there- 
fore it is not 
void. Vid. 
Clayton v. 
Aſhduwn, 
Vin. Abr. 
tit. Enfunte, 
G. 4. pl. 1.J 


by the ſtronger reaſons, if an infant make a leaſe for years, with- 
out reſervation of any rent, though this is apparently to his hurt 


and prejudice whilſt he continues a mivor, yet ſince when he 
comes of age he may either by aſlife or treſpaſs recover the poſ- 


leſion and meſne profits, and ſo make it whole ab initio, the leaſe 


is good in the mean time; and the rather, becauſe moſt of the 


voks agree, that if a rent were reſerved on ſuch leaſe, it would 
then be only voidable; whereas ſuch rent may be ſo ſmall in pro- 


portion to the value of the land, that there may be more reaſou 
tO adjudge it abſolutely void, than if none at all were reſerved ; 
decauſe in the one caſe the impoſition is apparent, but in the other 
t may be ſo miſrepreſented and coloured over as to deceive the 
Want, even when he comes of age, into ſome unwary act of ra- 
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tiſication of it; beſides that, the infant when he comes of age 
may, if he think fit, make ſuch leaſe for years without reſerving 


any rent: And why then ma, he not content to, and ratify ſuch 


Moor, 105. 
2 Leon. 216. 
218. 


Cro. Car, 
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oli Abr. 
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leaſe, though made before, which (if the law permitted him) 
he might do by accepting fealty, which is incident to every ſuck 
leaſe. 

As to the books before cited, that a leaſe for years by an infant 
without any wn hve n of rent ſhould be abſolutely void, they 
are only ebiter opinions; and there is but one caſe whats it i; 
expreſsly ſo Vir Ps nd 3 only by two judges; for Gand; 
was of another opinion, and the judgment there given was upon 


the right and merits of the caſe, not upon the point of the leaſe; 


though the two judges, to enforce the judgment for the defend- 
ant, would have the infant's leaſe to the plaintiff, upon which 
the ejectment was brought, to be abſolutely void, and fo no title 
at all againſt the defendant, who was in poſſeſhon; beſides the 
leaſe, there, was by parol, not by deed, which may make a cow 
ſiderable difference. 

Another caie, produced to enforce: the reaſon of ſuch leaſes 
being abſolutely void, is, that a ſurrender by an infant to him in 
reverfion hath been adjudged to be abſolutely void, whether it 
were a ſurrender in law by taking 2 New leaſe, or an expreſs ſur- 
render, and that no agreement by him at full age ſhould make it 


good, io as to eſtabli ih the ſecond leaſe; and the reaſon there 


given was, becauſe there being no increaſe of his term, or de- 
creaſe of the rent, the ſurrender was abſolutely void at firſt : but 
there ſeems a much better reaion for the judgment given in that 
caſe ; for the firſt leaſe was made 1 E. 6. by a dean and chapter 
for fifty years, and this leaſe being afterwards aiſigned to in- 
fants, they, 29 £ Ez. took a new leaſe of the ſame lands from the 
dean and chapter for the ſame term, and under the fame 
| -nants as were in the firſt ; but this ſecond leaſe not 
rarranted by Gow 2 3 10. rn eee dean ard 


nts, the court gave } judgment ag inſt the fared ier, that 
it was adiolutely void a tie, and fo the ſecond leaſe never good; 
and this was but a 1 conſtruction as this caſe ay for if the 
court had adjudged the ſurrender to have been only voidable, then 
the infant's agreement to the ſecond leaſe when they came © 
28e, would have made the ſurrender of the firſt ablolute, ard 
then their title ſtanding only upon the ſecond leaſe, and that nt 
warranted by 13 Els. cop. 10. "they would have been defeated of 
both, which would have been. 2 very ſevere conſtruction in 2 
caſe of this nature, Where the operauon of the law in working 
the ſurrender of the frſt lcaſe might be caſily ſuppoſed not to de 
thought oi or underſtood by them. 

Another caie produced is of a ſutrender by 2 Perſon nen CODES 
Sc. who being renant for life, with remamder 8 to has firit 


— 


2 


other ſons, did before the birth of any fon ſurrender to him in te 
remainder, with intent to Ecitroy the contingeut remainders 1 


e. 
— 
MEI 


84 O Make partition; 5 2nd whate T One 15 compeilable 10 1 
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bis ſons ; but it was adjudged, that the ſurrender was abſolutely Show. 256. 
old ob iuitio, and by conſequence, the contingent remainders not e 45. 
hurt thereby; and there, it was ſaid, that the grants of infants 12 35, © 
and of perſons non compos were parallel both in law and reaſon; 174. 
and the preceding caſe was cited as an authority in point, that a 3 on 
ſurrender ' By an infant was 1% facto void, and fo of a perſon non 1 3 
anpos, Sc. but the caſe of an infant has already received an Carth. 212. 
auler; and this of the mon campos may be eaſily anſwered too; #35: 28 
tor if the ſurrender ſhould have been allowed, it would have been Thats 1 
not only prejudicial to himſelf, but likewiſe to all his ſons after Leach, 
horn, who were ſtrangers or third perſons ; and there could be Frog 
10 uſe made of the ſurrender but to do them miſchief, which the ; 
acts of 2 madman ought not to be allowed to do, when by a rea- 
{cnzble conſtruction it is in the power of the court to help them, 
35 in that caſe they did, by adjudging the ſurrender to be abſo- 
lut:ly void, rather than voidable: So that notwithſtanding the 
caſes thous cited, it does not ſeem clear that the leaſe of an in- 
f:nt,, without reſervation of any rent, is abſolutely void, but ra- 
ther = _— fince their power of avoiding it when they come of 
„ ſuticiently guards them againſt the unreaſonableneſs or prac- 

- of others, the only miſchief, which the introducing this law 
our of infants deſigned at Grſt to obviate and prevent. 

„it bath been holden, that if an infant grant a 1 Tria. 


of "his land, this is not abſolutely void, but only voidable by * A, 


2 pr 3 &y 


tim when be comes of age; for if the grantee ſhould then dif- 2 


Hudſon v. 
train for the rent, though the other may bring an action of tref- Jones. But 


eis, yer he cannot plead non conceſſit ; for the deed is only void- 13 _ 
able (a) by ſhewing his infancy,” and not void, becauſe it was de- 25 e 
wrered with his own hands. Cur. that if 
an infant 
ez 755t-charge out of his lands, It is not voidable, but ipſc facts void; and that if the grantee 
a for tte rent, the infant may have an action of treſpaſs againft him. {2} That to a leaſe for 
- Oy an infant, he can in no caſe picad ras off faffom, but muſt avoid it by pleading the ſpecial 
IL Ae intzacy. 5 Co. 115. 2 Ia. 453. Cro. Eliz. 127. Moor, pi. 132. Poph. 173. 


rhold was granted to one for life, remainder to an infant in Cro. Ei. 
ev Doe join in a ſurrender to one, who was admitted; 90. Knight 
4 3 5 7 


a: a bi : 2 . v. Fertipan; 
: for life dies, and after the infant dies, and his heir C 


ers; and it was adjudged that he might well enter, without be- C. 103. 
put to the writ of! dum fuit infra atatem ; for ſuch ſurrender was 
= COLVEFANICE by matter in Sons, winch eannot bind an infant, 
Dat he or 


tis heirs may enter, or bring treſpaſs before admit- 
tere be two coparceners, and one of them an infant, and Lt. 6288. 
e make an un equal Partition, this hall not bind the minor; . L 7 
= Ds Parti on, it equal, will bind an infant, becauſe com- 


Ya 
- 
— 


— 
— 
— — 


Gone by the ſame perioa voluntariiy (6) 5 7 VET Wien the * 2 
402 13 uncq ual, and the AY part allotted to the minor, this 
not Lind ber; for then the ſecu rity the law has mien 


„ 022225, to prevent them from being over- reached, v oula be 


Put 
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But yet ſuch unequal partition is not abſolutely void, but the 
infant has election either to affirm it at full age, by taking the 
profits of the unequal part allotted to her, or to avoid it, either 
during her minority, or at full age, by entry into the other pan 


with her ſiſter. 


May Vs 
Hook, in 
Cance 1773» 
Co. Lit. 

1 zth edit. 
246. note 1. 


Anne May, and her two ſiſters were, under their father's will 
ſeiſed of a conſiderable freehold eſtate, and poſſeſſed of a conf. 
derable leaſehold eſtate, as joint-tenants. Previous to the mar. 
riage of Anne May with the defendant John Hook, the being then 
an infant, by articles of agreement dated 28th OZ. 1761, and 
made between her of the firſt part, hn Hook of ſecond part, and 
truſtees of the third part, it was covenanted and agreed, that the 
leaſehold eſtates ſhould be aſſigned to John Hook for his own uſe 
and benefit, and that the freehold eſtates ſhould be ſettled on him 
for life; and then on her for life; remainder to their firſt and 
other ſons ſucceſſively in tail- male; remainder to their daughters 
as tenants in common in tail; remainder to Hook in fee, 
And Fohn Hock covenanted to pay 100 J. to the truſtees, upon 
truſt, to pay Anne May if ſhe ſurvived him, the intereſt of it for 
her life, and after her death to divide it among the children, 
Anne May died under age. The queſtion was, whether theſe ar- 
ticles were in equity a ſeverance of the joint-tenancy ? Lord 
Chancellor Bathurſt, when he made his decree in this cauſe, ob- 
ſerved, that the firſt point attempted to be eſtabliſhed by the 
counſel was, that had Anne May been of full age, when ſhe en- 
tered into the articles, they would have amounted to a ſeverance; 
but that no determination to that effect had ever been made: that 
the co-joint-tenants were not, in this caſe, to be conſidered 2 
volunteers, as they claimed by title paramount; and that ther 
ſituation approached nearer to that of iſſue in tail, who claimed 
per formam dom, than to that of an heir at law, who claims only 
under his anceſtor: that the utmoſt which an infant could do, 


would be an avoidable act; and that, of courſe, it would be in 


the diſcretion of the court either to give or refuſe their aſſiſtance 
to it, and, by a parity of reaſon, it muſt be in their power to 
model his contracts at their pleaſure : that the contract in the 
preſent caſe was not ſuch as the court would uphold. Had the 
infant lived to come of age, and a bill been filed againſt her for 
performance of the articles, the court would have ſet them aſide, 
and referred it to the maſter to draw new propoſals for a proper 
fettlement : that as the contract was not ſuch as would have bound 
the infant, a fortiorz it ſhould not bind the co-joint-tenants: that 
it would be a ſtrange doctrine that any act os infant, which 
by its nature is voidable, ſhould ſever the joint-tenancy, as, if that 
were allowed, it would always be in the power of the infant to 
ſay, whether the joint-tenancy ſhould be ſevered or not; then, if 
any of the co-joint-tenants ſhould die under age, the infant mięlt 
avoid his own act by pleading infra ætatem, and reſort to his title 
of ſurvivorſhip, which would be a great injuſtice and hardſhip ol 
the ſurvivor.-On theſe grounds his lordſhip was of opinion, 1 
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the articles did not in equity amount to a ſeverance of the jolnt- 
tenancy. . £ | 

It is now ſettled that a female infant may bar her dower by con- Earl of 
2 to a jointure in lieu thereof, agreeably to the 27 H. 8. 2 
Cup. . 


| v. Drury 
5 Br. P. C. 570. But how far the competency of the ſettlement, or the leaving of iſſue are material to 


bind the rights of the female infant to a real eftate, ſee Cannel v. Buckle, 2 P. Wms. 245, Harvey v. 
Aſhley, 3 Atk. 612. Durnford v. Lane, 1 Br, Ch. Rep. 106. Williams v. Williams, id. 152. It 
ſeems to be abſolutely neceſſary, in order to ſupport ſuch a ſettlement, that it be made before marriages 
Lucy v. Moore, 3 Br. P. C. 514. Scamer v. Bingham, 3 Atk. 50. 


It alſo ſzems, that the intereſt of a female infant in a money Harrey . 
portion, may be bound by an agreement before marriage; for if 12 
a parent or guardian cannot contract for the infant ſo as to bind 3 "Ve 
this property, the huſband, as it 1s a perſonal thing, would be 
entitled to it abſolutely on the marriage. : | 
Whether a male I on may make a ſettlement of his real eſtate, Holingthead 
is a point which doth not yet ſeem to have been determined. It . Holing- 
hath indeed been holden, that an infant tenant in tail, with a REN 
power to ſettle land by way of jointure to a given amount, was 137., cited 


bound by a covenant to make a ſettlement within the limits of the opera hot 
power, | : : | — 604. 
But in a later caſe Lord Hardvicke declared in broad terms, Hearle v. 


that a power coupled with an intereſt over real eſtate, could Green 
not be exerciſed by an infant. The above deciſion evidently TD 238. 
eſcaped his lordſhip's recollection, for he is made to ſay, that See Fonbl. 
« there is no precedent either in a court of law or of equity, Eq. Tr. 78. 
where it has been holden a power over real eſtate, executed by an 
infant, is good.“ | 

It hath been determined, that where a male infant married Slocombe 
an adult, who by ſettlement on the marriage covenanted that her 5 
eſtate ſhould be ſettled to certain uſes, he was bound by her co- Rep. > 
venant.] 185 | 

If an infant ſubmit to arbitration, he may execute or avoid it at 
his election, as he may all other his contracts. 5 r ys 
141, Roll. Abr. 730. Jones, 164. Lev. 17, [But an infant was holden bound by an award pad 
upon a reference with the conſent of his guardian. Biſhop of Bath and Wells v. Hippeſley, cited by 


Lord Hardwicke, 4 Atk. 614.—Indeed, wherever an infant, with the advice of his friends, enters ints 
contract, which appears to be beneficial to his intereſts, equity will ſupport it. Therefore, where 


13 H. 4. 12. 


J. S. mortgaged his eſtate to the plaintiff, and died, leaving the defendant his daughter and heir, who © 


was an infant, and had nothing to ſubſiſt upon but the rents of the mortgaged eſtate, and the intereſt 
being ſuffered to run in arrear three years and a half, the plaintiff grew uneaſy at it, and threatened to 
enter on the eſtate, unleſs his intereſt was made principal; upon which, the defendant's mother, with 
the privity of her neareſt relations, ſtated the account, and the defendant, who was then near of age, 


lzned it; and the account was admitted to be fair; the Lord Chancellor held, that though, regularly, 


Intereſt ſhall not carry intereſt, yet, that in ſome caſes, in ſome.circumſtances, it would be injuſlice, 
if intereſt were not made principal; and the rather, in this caſe, becauſe it was for the infant's benefit, 


who, without this agreement, would bave been deſtitute of ſubſiſtence. Earl of Cheſterfield v. Lady 
Cromwell, 1 Eq. Ca. Abr. 287.] Fae, 


Alſo, as to the acts of infants being void or voidable, there is Perk. § 12. 
a diverſity between an actual delivery of the thing contracted for, . Roll. 


| den | ran Abr. 730. 
and a bare agreement to deliver it only, that the firſt is voidable, , "4 


but the laſt abſolutely void; as if an infant deliver a horſe or a Rep. 408. 


um of money with his own hands, this is only voidable, and to Latch. 10. 


But 
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RY | wy 6 , « b 
Perk. 512. But if an infant agrees to give a horſe, and does not deliver 
13 be the horſe with his hand, and the donee takes the horſe by force of «1 
words of the gift, the infant ſhall have an action of treſpaſs, for the grant « C 
Perkins in was merely void. 8 9 16 0 
the paſſage 5 0 
referred to are, that that all ſuch gifts, grants, or deeds made by infants, as do not take effect by de. te 
livery of his hand, are void: but all gifts, grants, or deeds made by infants, by matter in deed or writin «h 
as do take effect by delivery of his hand, are voidable by himſelf, by his heirs, and by thoſe who bare « f. 
his eſtate.” Upon which Lord Mansfield obſerves, in 3 Burr. 1804., that the words „which do take ah 
effect, are an eſſential part of the definition, and exclude letters of attorney or deeds which delegate : K 1 
mere power, and convey no intereſt ; a power to receive ſeiſin is indeed an exception to this rule, ] « . 
Mich. In treſpaſs quare vi & armis inſultum fecit, & totum crinem capiti 3 Atl 
. ipſtus Anne alſcidit, the defendant as to all the treſpaſs præter ton. 3 
crogbam per ſuram crinis pleads not guilty, and as to that, pleads that the plain- Exp 
_ Guardianum tiff was of the age of ſixteen years, and for a certain ſum of 359. 
1 money licentiavit the defendant duas uncias crints difte Anne delun- _ 
3 Keb. 369. dere & abſcindere ; and upon the demurrer to this plea the court A 
8. C. held, that the contract was abſolutely void, and conſequently « en 
| the tonſure unlawful, and gave judgment accordingly for the « m 
| plaintiff, | | « Ja 
Sid. 129+ And as an infant is not bound by his contract to deliver a thing; « ce 
2 s ſo if one deliver goods to an infant upon a contract, Qc., knowing « in 
913- him to be an infant, he ſhall not be chargeable in trover and con- * la 
verſion, or any other action for them; for the infant is not caps- 
ble of any contract, but for neceſſaries; therefore, ſuch delivery i 4 
a gift to the infant: but if an infant without any contract wilfully 
takes away the goods of another, trover lies againſt him; alſo it 1 It 
faid, that if he take the goods under pretence that he is of full age, Vieg 
trover lies, becauſe it is a wilful and fraudulent treſpaſs. and | 
Vide Vern, Alſo, it ſeems, that if an infant, being above the age of diſere- that 
. a tion, be guilty of any fraud in affirming himſelf to be of full age, gene! 
2 Vez. 212, Or if by combination with his guardian, &c, he make any contract trom 
3 Burr. or agreement with an intent afterwards to elude it, by reaſon of for tl 
Eo) Mean his privilege of infancy, that a court of equity will decree it good af dit 
thus exert againſt him according to the circumſtances of the fraud: but in lecur 
itſelf only what caſes in particular a court of equity will thus exert itſelf, its an ad 
where the C a k detrir 
act done by not Caly to determine (a). E Th 
the infant is woidabl: : if it be abſolutely void, as, in the caſe of a warrant of attorney given by an in- 
fant, jt cannot make it good, though there appear circumitances of fraud on the part of the infant. * 8. 
Saunderion v. Marr, 1 H. Bl. 75.1 | diſtra 
| . * . 21 * - objec 
For the Alſo, notwithſtanding the diſability of an infant to contract, by Ap 
Sh the 7 Ann. cap. 19. it is enacted, “ That it ſhall and may be lav- nd f 
fant truſtees ful for any perſon under the age of twenty-one years by the d-. be he 
are . c rection of the high court of Chancery, or the court of Exche- the d. 
Wk, © quer, ſignified by an order made upon hearing all parties con- par 
ed on them * cerned, on the petition of the perſon or perſons for whom ſuc and t. 
vin 3 to ce jnfant or infants ſhall be ſeiſed or poſſeſſed in truſt, or of tie and d 
:4.Proces, © mortgagor or mortgagors, or guardian or guardians of ſuch in- judgr 
Chan. 284. fant or infants, or perſon or perſons entitled to the mones move. 
Agar coup e fecured by or upon any lands, tenements or hereditaments Wl cc. 
e - * . - . . - 
tected to whereof any infant or infants are or ſhall be ſeiſed or per beld, 
, Ro cc f 
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« by way of mortgage, or of the perſon or perſons entitled to the convey, 

« redemption thereof, to convey and aſſure any ſuch lands, tene- Mag 

« ments, or hereditaments, in ſuch manner as the ſaid court of the a 

« Chancery, or the court of Exchequer, ſhall by ſuch order ſo to be tions. 

« obtained direct, to any other perſon or perſons ;z and ſuch con- E parte 
ng Proſſer, 

« yeyance, or aſſurance, ſo to be had and made as aforeſaid, ſhall 2 Br. Ch. 

« be as good and effectual in law to all intents and purpoſes what- Rep. 32. 


« ſoever, as if the ſaid infants or infant were, at the time of mak. He may 


b | convey b 

ing ſuch conveyance or aſſurance, of the full age of twenty-one anne. 

« years; any law,” Sc. er parte, 
Johnſon, 


3 Ack. 559. Ex parte Smith, Ambl. 624 ., or if the infant be a feme covert, ſhe may be directed by 
the court to convey by fine. Eæ parte Maire, 3 Atk. 479. Com. Rep. 615. But the infant muſt 
de a clear, undoubted, expreſs truſtee, and the truſt muſt be in writing, not by conſtruction of equity. 
Ex parte Vernon, 2 P. Wms. 549. Godwyn v. Liſter, 3 P. Wms. 387. Hawkins v. Obeen, 2 Ve. 
559.] How to bind themſelves by a. contract to ſerve in the plantations, ſee 4 Geo. 1. c. 5. 51. 
How to be admitted to a copyhold, and how compellable to pay their fines, ſee 9 Geo. I. c. 29. 


And it is further enacted by the ſaid ſtatute, © That all and 
« every ſuch infant and infants, being only truſtee or truſtees, 
© mortgagee or mortgagees as aforeſaid, ſhall and may be compel- 
« Jable, by ſuch order fo as aforeſaid to be obtained, to make ſuch 
« conveyance or conveyances, aſſurance or aſſurances as aforefaid, 
jn like manner as truſtees or mortgagees of full age are compel- 
« able to convey or aſſign their truſt- eſtates or mortgages.” 


3. Where voidable, as to the Infant, ſhall yet bind others. 


It is laid down as a general rule, that infancy is a perſonal pri- rShow. 157. 
viege, of which no one can take advantage but the infant himſelf, 3 Mod. 248. 
and that therefore, though the contract of the infant be voidable, 
that yet it ſhall bind the perſon of full age; for being an indul- 
gence which the law allows infants, to protect and ſecure them 
from the fraud and impoſition of others, it can only be intended 
tor their benefit, and is not to be extended to perſons of the years 
of diſcretion, who are preſumed to act with ſufficient caution and 
ſecurity 3 and were it otherwiſe, this privilege, inſtead of being 
am advantage to the infant, might in many cafes turn greatly to his 
detriment. 5 

Therefore it hath been adjudged, that if an infant let a houſe to 1 81d. 446. 
J. S., reſerving rent, and the rent be in arrear, the infant may 1 Med. 2g. 
litrain for the rent, or bring an action of debt; though it was 
objected „that, in the inſtitution, the contract was not reciprocal. 

Again, an infant brought an action on the caſe by her guardian, 1 Sid. 446. 
ind {et forth, that ſhe gave the defendant 10/. and put herſelf to 2 Keb. 623 
be her ſervant for ſeven years, and that, in conſideration thereof, 3 "ay 
the defendant promiſed to find her with all neceſſaries, ſave only Watkins 
*pparel, and hkewiſe promiſed to teach her to ſing and to dance; 
and that the defendant within the time turned her out of the houſe, 
and did not teach her to ſing and dance; whereupon there was 
judgment by default, and a writ of inquiry, of damages: it was 
moved to ſtay the filing of the writ of inquiry becauſe here was no 
tonkderation, the agreemeet not being reciprocal ; but the court 
xd, that, though the contract might be void as to the infant, yet 

| it 
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it bound her miſtreſs, who was of full age; and therefore ordered 
the writ of inquiry to be filed. £ 
Again, an infant brought an a/ſunipfit by his guardian, and de. 
ebony 25 clared, that whereas the defendant entered into his cloſe, and cut 
3. C. Sich his graſs, that in conſideration he would permit him to make it 
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1 Vent. 51. 


v. Bowen, hay, and carry it away, he promiſed to give him ſix pounds for it: 
e upon this declaration the defendant demurred, ſuppoſing it to be 
above. no conſideration ; for the infant was not bound by his permiſſion, 


but might fue him notwithſtanding ; but the court gave judgment 
for the plaintiff. | 


2 Sid. 109. 


_—_ land, in conſideration the plaintiff would ſuffer the defendant to 
oy enjoy the ſaid land after the death of A., to the time of his full 
age, the plaintiff had judgment, though he was not bound by the 
contract. 5 | 
sid. 37. So, on a promiſe to an infant to do ſuch an act, in conſiders 
21 tion that the infant promiſed to pay ſuch a ſum, in aſſumpſt by 
3. C. For- , : 
e the infant, he had judgment, though the money was not paid; 
caſe, for the court held, that the infant's promiſe was only voidable at 
his own election, and not at the election of him to whom it waz 
made. | | 
Trin. So, if a man of full age and a female of fifteen promiſe to inter. 
5 Geo. 2. marry, and after requeſt by her, he marries another woman, an 
_ . action on the caſe lies againſt him for the violation of the contract; 
judged, for though objected that this was nudum pactum, and not reciprocal 


2 Stra. 937- as the man could not compel her, being an infant, to perform her 
x Barnard. promiſe, yet being voidable as to herſelf only, as ſhe finds it for 


Fiiegib 13s. her benefit, it ſhall bind him, being of full age. 

275. 3 Atk. 306. | | 

cited in the If an infant loſe money at play, which the winner takes, ſuch 

. N taking is a converſion, and trover and converſion lies for the infant 
en for the ſum ſo received; but if the infant had won, he might 


to have been © 
ſo held by have retained the money, and no action would have laid again: 


Holt, C. J. . 7 
— Prot him for it. 


in B. R. in the caſe of Barker and Medlicot but the action there brought was an indebitatus aſſunpſt 
and for that cauſe the plaintiff was nonſuited, becauſe the foundation of the action was a tort, 


the action brought founded in contract. Fitzg. 279. 


lord Brok {Upon a bill for a partition between an adult and an infant, 3 
B 2 and the latter cannot convey till he comes of age, the court will there 
ford. mh fore reſpite the conveyances on the part of the adult; and this, 


Wras. 518. ſeems, whether the infant be plaintiff or defendant. ] 
Tuckfield v. Buller, Ambl. 197. 


# 


5. At what Time voidable Acts are to be ayoided. 


co. Lit. 380. Here we muſt obſerve a diverſity between matters of record 


2 Inſt. 483. h x 0 7 
80 done or ſuffered by an infant, and matters in fait ; that he mi 


Winch. 114. avoid matters in fait, either within age, or at full age; but mat 
ters of record, as ſtatutes merchant and of the ſtaple, recognize 


Yelv. I Tho 


3 Mod mak acknowledged by him, or a fine levied by him, recovery aga" 


4 


So, on a promiſe to pay the plaintiff, an infant, the value of ſuch | 


him by default in a real action, (ſaving in dower,) mult be * 


ente 
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ol viz. the ſtatute, Or., by audita querela, and the fine and recovery 
during his minority; for being judicial acts, taken by a court or 
to. judge, the nonage of the party to avoid the ſame ſhall be tried by 
bay inſpection, and not by the country. ; / 
11 And as an infant cannot avoid a recognizance, Sc. but during And. 2g, 
18 his minority, fo if an infant enters into a recognizance, c. and 8 
* brings an audita querela to reverſe it, and the judges, upon inſpec- $0. pl. 3 
. tion, find him within age, and therefore adjudge the recognizance Dyer, 23z. 
l roid, and diſcharge the infant; but the conuſee after reverſes the Pl. 9. 
nent , . mes | . . Moor, 7 5. 
judgment in the audita querela for error, the infant, after his full age, 460. 
* ſhall have no new audita querela to vacate the recognizance, though 2 And. 158. 
0 ir once appeared to the judges that he was within age when he 10 80. 125 
. Ys 10. 
fal entered into the contract; and the reaſon hereof is, becauſe the velv. 38. 
de infant in no caſe after his full age can ſet aſide the recognizance Reg. 149, 
or ſtatute: for, 1, the writ in the regiſter runs quad conufor adtunc 159 1 
3 E adbuc infra etatem exiſtit, and therefore cannot have it at full F. N. . 
Jet by age without altering the form of the writ. 2dly, When the judg- 105. 
paid; ment of the audita querela is reverſed by a writ of error, it is en- 
ble at tirely ſet aſide, and in all reſpects uſeleſs as if it had never been 
5 given, and conſequently can obtain no credit, ſnould the conuſor 
produce the record. g3dly, When the conuſor is of full age, there 
TORT vill be no averment admitted againſt the recognizance, &c. which 
an, an > an act of record; and it is preſumed by the record that the co- 
traſt; nulor was of full age, ſince the judge, or other officer that took 
procal, the recognizance, W'., ſuffered him to enter into them. 
oats er But if an infant bargain and ſell lands by deed indented and en- 2 lnſt. 673. 
* fox rolled, he may avoid it at any time, | 
Alſo, it is ſaid, that if an infant appear by attorney, and ſuffer 1 Sid. 321. 
a recovery, it may for this error be reverſed after the infant comes — 142. 
s, ſuch I of age, becauſe it ſhall be tried by the country whether the war- 5 . 299. 
e infant vt of attorney was made when under age or not. 
> mipht 
again 6. By whom to be avoided, 
1 aſia lt ſeems agreed as a general rule, that none but the infant him- 8 Co. 42. b, 
a tort llt, or his repreſentatives privies in blood, can avoid (a) a convey- 2 10k. 483. 
ance made by the infant during his nonage. 3 
4 This muſt be underſtood ſuch a conveyance as is, in its own nature, voidable by the infant, &c. 
nfant, 3 lach as a ſeoffment, &c. and not abſolutely void, as a ſurrender, grant, releaſe, which being void ad initio, 
ill there- ve (3 to all men, and of which all perſons may take advantage. Carth. 436. 3 Mod. 301«, &c. 
d this, it . . , 4 | : L 6 
| As, if an infant ſeiſed in fee make a feoffment, and die, his heir 8 Co. 42. b. 
| all enter, 
| So, if ſeiſed in tail-male, he make a feoffment, and (5) die, his $ Co. 43. 4 
4 3 being heir general and ſpecial may enter. e. 
won). 8 Co. 43. a. — But by Cos Lit. 337. a. it is otherwiſe in ſuch caſe, becauſe his entry is not 
of 22 hafal in reſpect of his eſtate only, but of his blood alſo, which is corrupted. 
it he ma | 
but mat- . And if he have no ſons, but only daughters, his brother, being 8 Co. 43. 
nizance W's ſpecial heir per formam doni made to his father, may avoid 
y again ite feoffment, becauſe he is privy in blood, and-has the land only 
e avoided WF) deſcent. | | | 
vn 


But 


£ © i * "rw 
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- 
* 
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Y . 3 Co. 43. . But privies in eſtate cannot avoid (a) a conveyance made by an 
4 ITY infant. | | 
14 tenant in 8 : | 
if tail within age come in as a vouchee by attorney in a common recovery, he in remainder may affign thi 
ty 8 for error; for he is party in intereſt to the recovery; and where a man's intereſt is bound by another! 
il act, it is but reaſonable he ſhould be allowed to free himſelf from the miſchief of it, by taking ada. 
115 tage of any error in it. But for this vide Roll. Abr. 755. Bridg. 75. Roll. Rep. 301. Cro, Eliz, 
wi 739. Palm. 123. Allen, 75 q | F 
4 $ Co. 43. As if tenant in tail, being within age, make a feoffment, and 
3 — 8 die without iſſue, the donor ſhall not enter, becauſe he waz 
4 — 4 cited, privy only in eſtate, and no right accrued to him by the death af : 
4 and denied the donee. | 
4 | by Hough- | 1 5 | I 
I ton, juſtice, to be law, who faid, the feoffment by an infant could not put him to his formedi by f 
. di ſcontinuance, and then if he could not enter, he would be without remedy. ; 0 
5 0 ' * *- * — 5 a | : t 
1 $ Co. 43. a. 80, if there be two joint-tenants within age, and one of them t 
1 wh ” make a feoffment in fee of his moiety, and die, the ſurvivor can. 9 
ww not enter; for by the feoffment the jointure was ſevered, fo long t 
* as the feoffment continued in force, and therefore the heir of the k 
Wo feoffor may have a dum fuit infra ætatem, or enter into the moiety, A 
nt 2 co. 43. a. But if both had joined in the feoffment, and one had died, the th 
We! - right had ſurvived to the other, and he ſhould have had the land Sn 
Wl | from the firſt feoffor. X { | | 
7 Co. 43. b. If a man within age, ſeiſed in right of his wife, make a feof- 
Wo Lit. $633- ment, and die, his heir cannot enter, becauſe no right de- nie 
bl ſcends to him; but inaſmuch as the baron, if he had lived, might rec 
W have entered in the right of his wife only, and not in reſpect dt au 
3 any right which he himſelf had, the wife (even before the 32 H.. hay 
wo cap. 28.) might in ſuch caſe have entered in her own right. no! 
Ki 8 C0. 43. b. But if the feme, being only tenant in tail, and the baron within rul; 
x pats 54 age, had made a gift in tail to another, by which the baron gained . 
88 if 2 ö .: . . » * ö 
=. 337 a new reverſion in fee, and died, the wife might enter, or the bei "ag 
1 of the baron who had a new reverſion deſcended to him; but laid, 
"x the heir had entered, and defeated the tail given by the infant, In Cure 
We! eſtate vaniſhed, and by operation of law, the feme was immed- 1 
.. Fx ately ſeiſed of her old eſtate, | fa. : 
1 $ Co. 44-2» Privies in law, as the lord by eſcheat, ſhall not avoid a conver Bll bare 
1 ance made by an infant. | | men 
1 $ co. 42. As if an infant make a feofſment, and die without heir, the lo 
1 45. Whit- ſhall not avoid it; but becauſe that in this caſe it appeared te Vier 
_ tingham's | | he infant bee 
3 caſe, Dyer, feoffment was executed by letter of attorney made by the in "OY e 
1 10. b. it was reſolved to be void, and that the land ſhould eſcheat to 8 bon þ 
x diucen. 8 
. 15 Abr. 2. | 
ut 4] 3 Mod. 306. | By 
wy : 7. In what Manner they are to be avoided. eures 
e ; 6 Judgn 
co. lit. 380. As to ſines and recoveries, they being, as hath been already % muſt 
2 Init. 483. ſerved, matters of record, are regularly to be avoided by wy If 
error, which muſt. be brought during the infant's minority, "ave, o 


the court may inſpect the infant, and ſo vacate the contract V+. - 
the ſame ſolemnity that it was entered into. Ig 
Pn, Therefoꝶ 
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Therefore, if an infant ſuffer a common recovery, in which he Roll. Abr. 


8 comes in as vouchee in his proper perſon, and not by guardian, 8 

1 though this ſhall not bind him, but that he may in a writ of error os 
. avoid it, becauſe it is error in law; yet at his full age he cannot 
advan. enter into the land, and avoid it by his entry, before he has reverſed 
. it by a writ of error; for judgments are not to be ſubverted by 

matter in pazs without matter of record. | 

„ and If a feme covert, being under age, levies a fine, which, ſhe is 2 Vent. 30. 
OR afterwards willing to reverſe, ſhe may be brought into court by 3 8 1 
8 ; i . 3 Lev. 30. 
ail of habeas corpus, that ſhe may be inſpected: and, it ſeems, the fine S wid: tit. 
may be ſet aſide on motion: for the huſband may not be willing, Fines and 

| nor permit her to bring or proceed in a writ of error, Recoveries. 
don by Alſo it hath been holden, that if a feme covert, being an infant, Paſch. 


is about to levy a fine, her relations may enter a caveat, and that 32 Car. 2. 


q Fe P R 111 ſ 
then the court will ſet aſide all proceedings after ſuch entry, but v. owns. 


f them that if they ſuffer the fine to paſs, they cannot by any means re- (a) Where 


Or can. rerſe it after the infant's death; but it ſeems that the fine being _ _ 
ſo long taken by virtue of a dedimus potęſtatem, and the commiſhoners forma 
of the knowing the party to be an infant, may be (a) fined at the diſ- to be filed 
moet), cretion of the court, as they were in this caſe, the one 300 J. and KP ae 
ied, the the other 200 /, | Ch. 


he land line from an infant., 3 Lev. 36. But for this wide 12 Co. 124+ 2 Roll. Rep. 113. Cro. Eliz. 531, 


> a feof As infants, at their peri}, are obliged to avoid fines and recove- Dyer, a 3a. 
ight de- ries by writ of error, during their minority, ſo muſt they avoid Res: 19. 
= 0 . r . 
d, might recognizances and ſtatutes entered into by them, and this by (5) F. N. 2 
eſpect dl audita querela during their minority likewiſe, that the courts may 109. 
328.8, have the like opportunity of determining by inſpection as to their apes 673. 
&; nonage ; for being matters of record, they muſt, according to the Noy, 7 * 
zn within rule, be diſſolved eo ligamine quo ligantur. OO Jace 5. 
zel | 2 Roll. 
on bene | Abr. 57. 2 Bulſt. 320. 3 Mod. 229. (6) That an infant may bring an audita querela to avoid a 
Ir the en fiatute for his nonage, although it be not certified or returned in any court. And. 228.— And there 
m; but it lad, that the common practice was ſo, elſe the conuſor might be of age before the conuſee would pro- 
infant, his cue It to be certified; & wide 3 Bulſt. 307. | 
; inmed- If A., being within age, becomes bail for B., and after two ſci. Yelv. 155. 
/a. and nihil returned, judgment is given againſt A., &9c., he may Oro. Jae 
A conver- h . . 5 . __— . 6. S. P. 
f ave an audita querela and avoid the recognizance, and fo the judg- & vid Co. 
: ent thereupon of conſequence ſhall be avoided, Ent. 87, 
ir, the lo: 88.— 


eared tht Where an infant was bail, and taken in execution, and he brought an audira querela, and moved to be 

infant inſpected; the court, as a matter diſcretionary, refuſed to admit him to bail till he cotroborated his 

the in * alegation by the oaths of witneſſes; which he having done, and the copy of the regiſter where he was 

heat to te bor being produced, he was diſcharged ; but if he had brought his audita querela before he was taken in 
accution, he mult have had a ſufer/edeas of courſe, Carth. 278. & ride ſupra, letter (D). 


But if A., being within age, enters into bond to B., who pro- Cro. Jac. 
cures C., without any ' warrant to appear for A., and confeſſes a 694- But 
* h ap : for this vide 
judgment thereupon, yet A. ſhall not have an audita querela, but he tit. Atorney. 
muſt take his remedy by action of deceit againſt the attorney. | 

If an infant makes a feoffment, he may enter, (c) either within  Co.Lit.247. 
Be, or at full age; and if he dies, his heir may enter, or have a dum 3 — 
of infra atatem, | oor: > | 


fant may avoid bis feoffment by entry during bis nonage, yet be cannot have a dum fait injra & tate, 
Vox. III. 5 R x 1 
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till he comes to his full age; for he is allowed to enter, that he may fave to himſelf the profits in the 


mean time; but ſuch entry, being the act of an infant, ſeems to be as voidable at full age as his 


feoffment ; but if he was to recover in a writ of dum fuit infra etetem, it would for ever bind him, 
and therefore it can only be brought when he comes of tull age. F. N. B. 192. See antes 


To.Lit.z37. If huſband and wife are both within age, and they by indenture 
2. F. N. B. join in a feoffment, and the huſband dies, the wife may enter, or 
19 have a dum fuit infra ætatem. | | N 

Co. Lit. But (a) if ſhe was of full age, ſhe ſhall not have a dum fuit infra 
337- 4. ætatem for the nonage of her huſband, though they be but one 
6 perſon in law. 5 


within age, and the baron of full age. F. N. B. 192. 


Co. Lit. 337. 
4. F. N. B. 
192. 8. 


If two joint-tenants, being within age, make a feoffment, 
though they may join in a writ of right, yet they cannot in a dun 
" futt infra atatem ; for the nonage of one, is not the nonage of the 
other. * 


Cro. Eliz. If an infant ſurrenders a copyhold eſtate, and dies, his heir may 

90. Leon. enter without being put to his writ of dum fuit infra etatem ; for 

rm ſuch ſurrender was but (b) a conveyance by matter in pais, which 
) That cannot bind an infant, but that he or his heirs may enter, or bring 
urrenders, treſpaſs. : ; : 

grants, re- 


leaſes, &c. which are ſeid to be void ab initio, may be avoided by entry, aſſiſe, &c. at any time. Cro, 


Car. 103. 2 Roll. Abr. 728. Show. P. Caſes, 153. Carth. 436. —hBut a feoffment by an infant 


with livery cannot be avoided by aſſiſe without entry, Bro. Diſſeilin, 63. Secas, if the livery wat 
by letter of attorney, Bro. Diſſeiſin, 63, 

Bro, tit. If an infant make a leaſe for years, though he reſerve no rent 
Leaſes, $0 thereon, he cannot plead u , factum, but mult avoid it by plead- 
— 1 8 ing the ſpecial matter of his infancy. = 
10 Co. 43. 5 Co. 119. 2 Inſt. 483. Moor, pl. 132. Poph. 178. 


90, if an infant enter into an obligation, which takes effect by 
| ſealing and delivery, and conſequently is (c) a deliberate act, he can 

Treby C. . 8 ® bd Ys * — - . . 

( The Only avoid it by pleading the ſpecial matter of his infancy. 


deeds of infants have the form, though not the operation of deeds ; ſo that non eff factum cannot be 
pleaded thereto, without ſhewing ſome ſpecial matter to make them of no efficacy. 3 Mod. 310. 
Cur. [ But the reaſon that infancy muſt be pleaded ſpecially to avoid the deed, is, not becauſe it has the 


Salk. 279. 


form of a deed, but becauſe it has an operation from the delivery. Per Lord Mansfield. 3 Burr. 1805] 


2 Lev. 144 But in aſump/it againſt an infant, he may give infancy in 
Salk. 279 evidence, and need not plead it; for the promiſe of an infant 18 
Pe 4. . abſolutely void. x ; 

F.N.B. If the heir within age aſſign to the wife more land in dower than 


148. Co. ſhe ought to have, he himſelf ſhall have a writ of admeaſurement 
Mii 39: 2 of dower at (d) full age, by the common law: ſo, if too much be 
(c) >. aſſigned in dower by the heir within age, or his guardian in we 
if not with- ry, and the heir die, his heir ſhall have ſuch writ to rectify the 
aſſignment: but the heir, in whoſe time the aſſignment of too 

much was by the guardian, cannot have ſuch writ till his full age, 

becauſe till then the intereſt of the guardian continues, and if anf 


wrong be done, it is to the guardian himſelf, and not to the heir. 


2 Inſt. 36. If the heir within age, before the guardian enters, aſſigns £00 


R 0 
much in dower, the guardian ſhall have a writ of admeaſuremen 
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of Jower by the ſtatute of V. 2. cap. 7. before which ſtatute the - 


guardian had no remedy z becauſe the writ of admeaſurement 


being à real action lay not for the guardian, who had but a chat- 
tel: alſo, by the ſame ſtatute it is provided, that if the guardian 
purſue ſuch writ faintly, or by colluſion with the wife, the heir at 
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full age ſhall have a writ of admeaſurement, and may allege the 


faint pleading or colluſion generally. 


8. Of che nne n of wits an 


The privilege the law allows infants being entirely calculated 
for their benefit, hence at their full age they are allowed to ratif 
and confirm their contracts, or to reſcind and break through them, 
25 it ſhall ſeem moſt for their advantage; and therefore the pur- 
chaſe of an infant is only voidable, and veſts the freehold in him 
till he diſagrees thereto; and his continuing in poſſeſſion after he 
comes of age is a tacit conſent and confirmation thereof, ſince it i 
to turn to his advantage. . | 8 

If an infant takes a leaſe for years of land, rendering rent, which 
is in arrear for ſeveral years, then the infant comes of age, and 
ſill continues the occupation of the land; this makes the leaſe 
good and unavoidable, and by conſequence, makes him chargeable 
with all the arrears incurred during his minority; for though at 
full age he might have departed Tour his bargain, and thereby 
have avoided payment of the arrears which the leſſor ſuffered to 
incur during his minority; yet his continuance in poſſeſſion after 
lis full age ratifies. and affirms the contract ab initio, and ſo gives 
remedy for the arrears of rent incurred from the time of the con- 
tract made. 3 
hut it is ſaid, that if an infant poſſeſſed of a term for years ſells 
it for money, and after he comes of full age receives part of the 
money for it, he ſhall avoid the grant notwithſtanding ; for the 


contract being void in the commencement, it cannot be made good 
by any ſubſequent act *. | | 


Co. Lit. 
3. a. 


2 Vent. 203. 


© 


Cro. Jae. 
320. 

Godb. 120. 
2 Bulſt. 69. 
Roll. Abr. 


731. 8. . 5 


adjudged 
between 


Kettley and 


Elliot. 


Dalſ. 64. 
per Curiams 
* Sed gu. 
if this is not 
an affirm- 
ance of the 


contract? wide infra. 


Yet it hath been ruled in Chancery, that if an infant makes an 
Agreement, and receives intereſt under it after he comes of full 
age, ſuch agreement ſhall be decreed againſt him, 


So, if an infant make an exchange of lands, and continues in 2Vern. 223. 
per Curiam, 


viciſion after he comes of age, he ſhall be bound by it. 


Tam 132. | 


Allo, where an infant defired the lands ſubje& to a truſt for 2 Venn. 224+ 


payment of younger children's portions might not be fold, and 
ered by his anſwer to ſettle other lands for railing the portions, 


- 


vas holden, that he ſhould be bound by the offer made by him, 


n his anſwer, if the other fide were thereby delayed, and if, the 


nfant did not immediately after his coming of age apply to the 


burt, in order to retract his offer, and amend his anſwer. 


An infant made a leaſe for years, and at full age ſaid to the leſſee, 4 Leon. 4. 


7 give you joy of it ; this was holden by Mead a good affirmation 
the leaſe for this is a uſual compliment to expreſs one's aſſent 
id approbation of what is done. | 


Rr 2 [A mother, 
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Smith v. 
Low, 1 Atk. 
439. In 
this caſe Ld. 
Hardwicke 
faid, that, in 
a court of 
equity, a 
woman is 
bound by 

a marriage 


Inkanep and Age. 


[A mother, as guardian to her children, who were all infants; 


granted a building leaſe of a part of their eſtate for 41 years; het 
eldeſt ſon, who was about 19 years of age, joined with her in mak. 


ing the leaſe, and covenanted that the leſſee ſhould have quiet en- 


joyment, and that the reſt of the children, when of age, ſhould 


confirm the leaſe: the children all arrived at age, and accepted 
the rent under this leaſe for above ten years after the youngeſt 
came of age: after ſuch acceptance they brought their ejectment 


contract made againſt the leſſee, who thereupon filed his bill in the court of 


during her 
minority, if 
the accepts 
pin-money, 
or a Jointure 
under it. 


* x AtK, 490. 


Ketſey's 

caſe, Cro. 
a. 320. 

1 Roll. Abr. 

tit. Enfants, 

(K), S. C. 

by the name 

of Kettle 

v. Eliot. 


3 Leon. 164. 
4 Leon. 5. 


Godb. 158. 
Leon. 114. 
N. Dyer, 
272. Cro. 
liz. 127. 


Chancery to have the leaſe eftablithed, which Lord Hardwicke de- 
creed, principally upon the ground of the acceptance of the rent 
for ſo long a time; and as it was againſt conſcience to bring the 
ejectment, he ordered that the plaintiff ſhould have coſts at law 
and in equity. | 

In debt for rent, the defendant pleaded infancy at the time of 
the leaſe made; and, upon demurrer, the court held the leaſe 
voidable only at the election of the infant, by waving the land be- 


fore the rent-day came: but the defendant not having ſo done, 


and being of age before the rent-day came, the plaintiff had 
Judgment. ] 


If an infant enters into an obligation for payment of money, and 
the obligee when he comes of age threatens to ſue him, and the 
infant being of full age promiſes, in conſideration of forbearance, 
that he would pay him, this promiſe is good, and ſhall bind hin, 
though he might have avoided the obligation by plea. 


But Cro. Eliz. 700. S. P. cont. by Fenner cent; Clinch, and Rol. Abr. 18. S. P. cent. & wide Poph. 178, 


Latch. 21. 


Ni. Pr. 153-] 


Comb. 38 1. 
Per Hol, at 


the Sittings 


Owen, 74. [ide etiam contr. Capper v. Davenant, Tr. 29 Car. 2. B. R. Du 


Alſo, it is ſaid to have been ruled, where the defendant under 
age borrowed money of the plaintiff, and afterward at full apt 


in Gai/dbail. Promiſed to pay it him, that this is a good conſideration for the 


| {a) So, if 


goods, not 


promiſe, and the defendant ſhall be charged (a). 


neceſſaiies, be delivered to an infant, and after he comes of age he ratify the contract by a promiſe to pa, 
he is bound. Southerton v. Willock, 2 Str. 690. Per Holt, C. J. in Hylling v. Haſtings, 1 Ld. Raym. 
389. S. P. Per Aſhhurſt, J. in Cockſhott v. Bennet, 2 Term Rep. 648. and if in an action in ſuch ak 
the defendant deny the ratification of the contract after his age of majority, the proof of infancy lies up} 


him. Borthwick v. Carruthers, 1 Term Rep. 648. 


However, if the original tranſaction be not pei- 


fectly fair, and the infant be entrapped into a ratification of it immediately upon his coming of ax) 
equity will give relief. Brooke v. Gally, 2 Atk. 34.] 


Abr. Eq. 
282. 


Alſo, it is ſaid to have been decreed in Chancery, that if an in- 


fant borrows a ſum of money, for which he gives a bond, and de. 
vites his perſonal eſtate (being of ſufficient capacity) for the pa- 
ment of his debts, particularly thoſe he had ſet his hand to, it 
bond-debt ſhall be paid, 


? 


8 * 


my — ,_ 


— 
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(K) Of the Privileges. of Infants in Suits and 


Actions by and againſt them: And herein, 


1. How far the Courts take care of the Intereſt of Infants, 


NFANTS have divers judicial privileges, which perſons of full ro. Jae. 


- * 4 » . 2 4 464. r 
age have not; as if judgment be given againſt an infant by (a) Hong hes 4 


default, after the default he ſhall have a writ of error, and reverſe 


Juſtice, in 


rent the judgment for his nonage; but if an infant after appearance the cale of 
g the make default, judgment ſhall be given againſt him. —_ 
7 


which vide, and Hob. 266. 2 Rol. Rep. 14. 22. S. C. (a) That this muſt be underſtood of an here- 
ditary right, in which the infant ſhall not loſe by default; but there is a difference betwixt thoſe things 


which concern the hereditary right, for which the parol ſhall demur, and thoſe actions which are brought 


me of and grounded de ſon tort demeſne, as in waſte, diſſeiſin, or the like; for in theſe the infant {hail not be 
> leaſe privileged, guia malitia ſupplet ætatem. Cro. Jac. 467. per Croke, juſtice, | 
nd be · In an aſſiſe againſt two, of which one is an infant, if they make 29 Aff. 36. 
done, default by which the aſſiſe is awarded, and after the aſſiſe remains Koll. — NN 
iff had for default of jurors, yet the infant ſhall be received to plead af- 3 **0* 
terwards. a ä | Tr 
| In an aſſiſe by an infant, if the tenant pleads an ill bar, and 37 Am. 5. 
to and . © . . . 7 5 5 ; 
” 8 che infant replies, by which he makes the bar good, if the plain- _ Oy 
a - 4.66 


tiff had been of full age, yet this ſhall not make the bar good 


=ATancey againſt the infant; but if the judgment be for the tenant there- 


(6) That in 
caſe of an 


nd him, 


Poph. 178. 
R. Bull, 


int unde! 
t full age 
a for tht 


-omiſe to pa 

x Ld, Ram. 
n in ſuch ak 
ancy lies vp0) 
n de not pets 
oming of . 


at if an in 
nd, and de- 
or the pa). 
and to, UW 


| demandant pleads that the remainder did not deſcend to him, and 


upon, this is error; for the court ought to (5) plead for the infant, infant, the 


: judges ought 
tor the tenderneſs of his age. to be his counſellors. Cro. Jac. 466. 


In debt againſt an infant for rent arrear, the defendant de- 2 pu, 69, 
murred to the declaration, and afterwards pleaded to iſſue, and * Sed gu. if 
the court held that the infant may wave his demurrer in the ſame 1 
teria, but not in a ſubſequent one *, f on motion 

| give leave, in the ſecond term, to waive the demurrer ? 
If in a formedon in remainder the tenant pleads infancy, and Lev. 163. 


that the remainder deſcended to him, and prays his age, and the 5d. 118. 
252. Am- 


| cot and Ame 
thereupon iſſue js joined, and found for the demandant, a final cot, ad- 


judgment ſhall be given, notwithſtanding the infancy of the te- ide. 
nant ; for in all caſes where the iſſue is upon a dilatory plea, and 
tried per pair, the judgment is peremptory. | 
An infant ſhall be privileged from fine and impriſonment in Hal. Hit. 
thoſe caſes in which perſons of full age ſhall be thus puniſhed ; P. C. 36 
as, if an infant in an aſſiſe vouch a record, and fail at the day, 11 
he ſhall not be impriſoned, although the ſtatute of Jem. 2. Bridg: 173. 
ap, 25. that gives impriſonment in ſuch a caſe, is general: alſo, c Jac. 
if puilty of a forcible entry, though he may be fined for the ſame, capiatur pro 
jet he cannot be impriſoned : ſo, if an infant be convict in an fe is taken 
action of treſpaſs vi & armis, the entry muſt be nibil de fine, ſed N * 
pardonatur quia infans Fe . | : „ 
An infant being plaintiff or demandant ſhall not be amerced; co. Lt. 123. 


ad this is the reaſon (c) he ſhall not find pledges. 18 8 
Palm, 518. Rol. Abr. 214. 288. (c) That he ſhall not find pledges, Cro. Car. 161, adjudged. 
Rx 3 But | 
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214. Cro. 


Roll. Abr. But an infant defendant ſhall be amerced if he pleads with the 
8 demandant, and the matter is found againſt him; (a) but he ſhall 
ar. 4 O. f \ « : 

(a) And the be pardoned of courſe. | | 


entry in ſuch caſe is ideo in miſcricordia, fed pardonatur quia in fans. 8 Co. 61, Palm. 518. Ni 
miſericordia quia infans. Cro. Car. 410. See the note jupra. | 


Dyer, 338, But if an infant brings an action by his prochein amy, and pend. 
pl. 47. ing the action comes of full age, and makes an attorney, and after 
is nonſuit, he ſhall be amerced. 


Roll. Abr. If an infant brings an action of treſpaſs by guardian againſt 


a 1 two, and the defendants plead not guilty, and at the ne prius the 


Anguith, Plaintiff appears in perſon, and a verdict is found for the plaintiff 
adjudged. for part, and not guilty for the reft, and one of the defendants 
is found not guilty, and judgment is given for the plaintiff, for 
that for which the verdict is given for him, & quod nil capiat pe- 
billam for the reſt, ſed nihil de miſericordia pro falſo clamore, Er. 
. quia querens tempore tranſgreſſions prædict. fade. intra ætaten exiſt. 
_ ebat, yet this is good, and no error. : 

Co, 49. If a precip? be brought againſt an infant, and pending the plea 
Roll. Rep. he comes of full age, he ſhall be amerced for the delay after he 

204. comes of full age, 2 | | 


3 Bulſ. 151. If an infant by his guardian or prochien amy brings an ejet- 
. ment which is found againſt him, and the guardian, Wc. becomes 
| inſolvent, the infant himſelf muit anſwer! the coſts 3 becauſe the 
| rule was entered into for the infant's benefit; and infants muſt 


not diſturb the poſſeſſion of others by unlawful entries, without 
being puniſhed with coſts. | 22 


2Verne342. . The intereſt of infants is ſo far regarded and taken care of in 
E.. in bis the court of (5) Chancery, that no decree ſhall be made againſt an 


argument of infant without giving him a day to ſhew cauſe againſt it, when 


** caſe of he comes of age. An infant may by his prochein amy call his 
N bad guardian to an account, even during his minority. If a ſtranger 


Bertie. [But enters, and receives the profits of an infant's eſtate, he ſhall, in 


he is not conſideration of this court, be looked upon as a truſtee for the 


bound to 3 
wait til he infant. 


comes of age before he ſeeks redreſs againſt the decree, but may apply for that purpoſe as ſoon as he thinks 
nt; and may do this, it is ſaid, by bill of review, rehearing, or by original bill, alleging ſpecially the errors 
in the former decree, Richmond v. Tayleur, 1 P. Wms. 736.] (2) That this court will decree bull. 
ing leaſes for fixty years of infants eſtates, when it appears to be for their advantage. 2 Vern 24 
That it will not 1uffer an infant to be prequdiced by the laches of his tiuſtees. 2 Vein. 368. Nor of 
his „ ardian. Preced. Chan. 1 $1,» That a court of equity may, by the approbation of an infant's relz- 
tions, allot the infant maintenance out of a truſt eftate, though there be no proviſion in the truſt tor 
that purpoſe ; and, this is founded on natural juſtices 2 Vern. 236. [It may make an order d 
maintenance for en infant, though no cauſe be depending. Ex parte Whitfield, 3 Atk. 315. Ex pam 
Kent, 3 Er. Cb. Rep. 88. It may change too the nature of the infant's eſtate; Lord Winchelſea“. 
Norcliff, x Vern. 435. Inwood v. Twy ne, Ambl. 417. and ſo, it ſeems, may guardians and truitees, 
where it is maaifeſtly for the benefit ot the infant. See the laſt caſe; The queſtion, as to the pow? d 
a' truſtee to change ihe infant's eſtate, ariſing in Vernon v. Vernon, Ch. November 1789, Lord Thul. 
low ſtated it to be a general rule, that a truſtee ſhould not ad libitum change the nature of an infant! 
eſtate 3 but held, that the truſtees having, in that caſe, applied the perſonal eſtate of the infant in pertor- 
mance or fatistation cf a condition, upon which the intant was entitled to a real eſtate, that was net! 
ground for zaifing a irult againit che heir, in favour cf the perſcnal repieſcntative of the infant. Ford. 
Eq, Tr. S2, nde (f). * | ES | 3d 


3 : . f k 
bo 205. If there are ſeveral parties to a ſuit in Chancery, and it appea 
* a ax ung 16 
An. 528. that any one of the defendants is an infant, and any thing 


prayed 


7 4 4 thn 


the 
al 


dil in 


end- 


alter 


ainſt 
5 the 
10tf 


e plea 
ter he 


eject 
ecomes 
aſe the 
s muſt 
without 


re of in 
ainſt an 
t, when 
call his 
ſtranget 
ſhall, in 
e for the 


as he thinks 
ly the error 
decree build. 
2 Vern. 22 
68. Nord 
infant's reli 
1 the truſt tor 
e an order d 
15. Ep 
Winchelſes V, 
; and truſtec 
to the power od 
gz Lord Thut- 
of an infant? 
afant in pero 
that was net! 


d it appea 
ny thang Þ 
prayed 


Infancy and Age, — 615 
prayed againſt him, by the decree, he muſt have a day given him (e This 
to thew cauſe; the words of which decree are thus; viz. And proces _ 
this decree is to be binding to the ſaid J. S. the infant, unleſs he ſhall bel ſub. 


pena, to be 


within fix months after he ſhall attain his age of twenty-one years, ¶ be- ſerved onthe 


ing ſerved with (a) proceſs for that purpoſe, ) ſhew unto this court good *<ndant 


at his com- 
cauſe to the contrary. ing of age, and it is a judicial writ, and muſt be returned in term- time. 


If he ſhews no cauſe, the decree is made abſolutely upon him; Abr. Eq 
hut when he comes of age, and ſhews cauſe within the fix 28, 1. 
months, he may put in a new anſwer, and make a new defence; 
for it would be highly unreaſonable to conclude him by what his 
guardian had done, who perhaps made an improper defence, or 
miſtook the nature of his caſe; and if the infant notwithſtanding 


were to be bound thereby, it would be to no purpoſe to give him 
a day to ſhew cauſe. 7 | 


Therefore if a guardian put in an anſwer to a bill in Chancery Eccleſton 
for an infant on oath, ſuch anſwer ſhall not conclude the infant, 8 Ye 
nor be (Y) read in evidence againſt him; for the effect of an in- 3 


RY 3 3 Mod. a 59. 
fant's anſwer to a bill in Chancery is to no other purpoſe than Show. 3 


to make proper parties, ſo as to have an opportunity to take 8.0. [Foune 


i . . - _ tainv.Cain 
depoſitions, and to examine witneſſes, to prove the matter in : 


7 1 P. Wms. 
queſtion. 504. Napier 


; v. Lady Ef. 
fingham, 2 P. Wms. 401. Wrotteſley v. Bendiſh, 3 P. Wms. 237. Bennett v. Lee, 2 Atk. 531. 1 
exceptions cannot be taken to an infant's anſwer. Strudwick v. Pargiter, Bunb. 338. Copeland v. 
Wheeler, 4 Br. P. C. 256. And in a ſuit againft an infant, the ſervice of ſubparna to hear judgment muſt 
be on the guardian, not on the infant. Taylor v. Atwood, 2 P. Wms. 643-] (6) If an infant puts in an 
2ſwer by guardian, and there is a decree againſt him without any day given him to ſhew cauſe, ſuch 
anſwer ſhall not be read or admitted as evidence againſt him when he comes of age; but if a ſuperannuated 


cefendant puts in an anſwer by his guardian, it thail be read againſt him at any time after, for he is ſup- 


roled to grow worle, and is not to have a day to ſhew cauſe. Abr. Eq. 281. Levin and Caverly. Pr. 
Ch. 229. S. C. : 


But it ſeems that if lands are deviſed to be fold for payment of 2Vern. 429. 
debts, the lands may be decreed to be ſold without giving the heir Socke and 


: ; : Parſns de. 
who is an infant a day to ſhew cauſe when he comes of age; n 


nothing deſcends to him; but if he is decreed to join in the ſale, ced. Chan. 
he muſt have a day after he comes of age. | 185. S. C. 


: and 5. P. 
[It is ſaid by the court in Whitechurch v. Whitechurch, 9 Mod. 128, that © in caſes of truſts, infants 


ue always bound by decrees of this court; and ſo they are, where the will of the anceſtor is conteſted, 
ad it is cither ſet aſide or confirmed in equity aſter trial on an iiſue deviſavit vel non, or where it is 
ctheruĩſe ſet aſide without a trial at law; and there is ſcarcely any caſe where an infant hath time to 
_ cauſe againſt a decree, but where it is neceſſary for him to join in a conveyance to complete the 
mae, and where ſuch conveyance is of the inheritance, as in decrees of forecloſure of mortgagers, &c.** 
And eren in the caſe of forecloſure, it is not permitted to him to ravel into the accounts, nor is he en- 
Wied to redeem ; he is merely entitled to ſhew error in the decree. Mallack v. Galton, 3 P. Wms. 352. 
Lyne v. Wiilis, Rolls, 13th May, 1730. ibid. — An infant may file a bill of review to reverſe a decree, 
wwthRanding it hath been enrolled upwards of twenty years. Lytton v. Lytton, 4 Br. Ch. Rep. 441.] 


It hath been holden, that an infant, when plaintiff, is as much Lord Brook 
bound, and as little privileged, as one of full age; unleſs grofs ”: Lord and 
laches f d Fe o 5 * % . | . Lady Hert- 

Acs, or fraud and colluſion appear in the prochein amy; in which 


c : : ford, 2 P. 
ae the infant may open the decree by a new bill. Was. 518. 


3 Gregory v. 

Worth, 3 Atk. 626. See an exception to this rule in the caſe of Lady Effingham v. Napier, 3 Br. 
. 301. where the Houſe of Lords gave Sir John Napier leave to ſhew cauſe when he came of age, agaiaſt 
on decree. And an infant's neglect to put in a replication ſhall not ce taken as an admiffion of the 
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616 Inkancp and age. 
truth of the anſwer, for an infant can admit nothing. Legard v. Sheffield, 2 Atk. 377. Vide conte. 
Thurſton v. Nutton, Tr. 1733. 3. Wms. 237.—1f the court detect an incautious ſubmiſſion in the 


b'll of an infant to any thing that will be prejudicial to his intereſts, they will direct an amendment, 
Serle v. St. Eloy, 2 P. Wms. 387. at. 


Da Coſta v. If it be repreſented to the court, that a ſuit inſtituted on the 
OY behalf of an infant is not for his benefit, an inquiry into the fact 
A will be directed to be made by one of the maſters, and if he re- 
| ports that the ſuit is not for the benefit of the infant, the court 

Mitf, Fq will ſtay the proceedings. So, if two ſuits for the ſame purpoſe, 
. are inſtituted in the name of an infant, by different perſons acting 
h as his next friends, the court will direct an inquiry to be made 
in the ſame manner, which ſuit is moſt for his benefit, and 

og: that point is aſcertained, will ſtay proceedings in the other 

uit. i 


2. How they are to appear when they ſue or are ſued. 


Palm. 2256. Regularly, an infant plaintiff muſt appear by prochein amy or 
* 3 guardian, but muſt defend by guardian: but in neither caſe can 
ENT he appear by attorney, for an attorney's appearing for him is 
without warrant, for an infant catinot give him authority ad per- 
dend. & lucrand., as the warrant of attorney purports ; and there. 
fore he is to appear by guardian aſſigned either by the court, or by 
writ out of Chancery, and ſuch guardian hath his warrant from the 
court, not from the infant, and ought to be one of an eſtate; 
for it he miſbehaves himſelf, an action of deceit lies againſt 
him. | | | 
Co. Ent. If a judgment be againſt an infant, and the infant bring a 
259. Sto. writ of error to reverſe the judgment, he ought to aſſign the error 
ras by guardian, and not by attorney. | 
Moor, 665. In replevin the defendant being an infant appeared for two 
Palm. 229. terms by attorney, and the third term by guardian, and for this 
cauſe the judgment was reverſed : But an infant may appear by 
guardian, and when he comes of full age he may make an attor- 
s ney in the ſame ſuit, and this ſhall not be error. 
ro. Jac. If in a writ of right the demandant ſues by prochein amy, and 
580. Stane iſſue is joined upon the plea of non-tenure, and before trial the 
and March, . 
Bulf zg. demandant comes of full age, though he was well admitted to 
S. C. and ſue by prochein amy, yet now he ought to appear by attorney: But 
5 P., the tenant not having taken exceptions to the trial, but admitted 
eems to be "WE 
admitted; him to be of full age, whether this could afterwards be aſſigned 


but adjudg- for error dubitatur. 

ed per totam ; | SY . | 

curian, that it could not be aſſigned for error, and therefore the firſt judgment was affirmed, — And nov 
by the 21 ſac. x. c. 13. it is enacted, that after verdict given in any court of record, judgment ſhall not 
be ſtayed or reverſed by reaſon the plaintiff in ejectment, or other perſonal action, being under age, 00 
appear by attorney, and the verdict paſs by him. In Chancery the courſe ſeems to be, to proceed in 
ſuch caſe without any change. Pr. Reg. 195. ; 


ee Jace In an ejectment againſt an mfant the defendant cannot appear 
Patra. 295. by prochein amy ; for a guardian and prochein amy are diſtinct, and 


Roll. Rep. the ſuit by prochein amy was not before the ſtatute of Wejim. l. 
257- Simp- cap. 47. and Vm. 2. cap. 15: and is given in caſe of necellity 
ſoa and l E | | (a) where 


Jnfancy and Age. . 


contr, (e) where an infant is to ſue his guardian, or is eſloigned, or that Jackſon 
ng the guardian will not ſue for him adjudged by three judges againſt 5- ” 5 ad 
5 one, upon a writ of error upon a judgment given in Durham, and — 922 
the firſt judgment reverſed accordingly. S. C. cited. 
; I F.N.B. 27. 
1 the S.P. Styl. 369. S. P. (a) But for the profits received after fourteen, the infant was admitted by 
fact guardian to ſue an account againſt his guardian in ſocage; for be muſt charge him as bailiff, Cros 
e re- Jac, 219. | | 
court But in all caſes where an infant is plaintiff, unlefs in theſe Palm. 296; 
poſe, ſpecial caſes, the ſuit thall be by guardian, and not by prochein OY 
ting any. | : . ; ea it is 
made ſaid, whether the infant be eſloigned or no, he may ſue by prochein amy; but perhaps in all caſes where 
and be is plaintiff, except theſe, he may ſue by guardian or Prochein amy; and for this vide F. N. B. 27. 
1 the 2 Inſt. 261, 350. Co Lit. 135. b. Cro. Car. 86. Hutt. 92. Jones 177. Hetl. 52. Lit. Rep. Co. 
Other Cro, Jac. 161. 641. Bridg. 74. | | 
The reſpective courts in which the ſuit is commenced muſt (5) Styl. 369. 
aſſign a proper guardian to the infant; and therefore if an infant Buds. 74. 
be ſued, the plaiutiff muſt move to have a proper guardian aſ- 303. 
amy or boned him (c). 2 (% That the 
fe can | courſe hath 
NY been to allow ſome of the officers of the court, who, by reaſon of their ſkill, make the beſt guardians, 
him is and procbein amys, for the advantage of the infants. 2 Inſt. 261. That the court of Chancery may 
ad ber- align one of the fix cleiks to be guardian to an infant. 2 Chan. Ca. 163. But if there be a 
there- guardian appointed by the father, or ex proviſione legis, as guardian in ſocage, who acts accordingly, he 
| only ſhall be admitted to ſue for the infant, unleſs he hath miſdemeaned himſelf. Sid. 424.—[ But it is 
t, Or by ſad by Lord King C. that no one can have a teſtamentary guardian for this purpoſe. 2 Str. 709.1. 
om the That the court may diſcharge one guardian, and appoint another. Styl. 456. Where in the Com- 
eftate: mon Pleas a record of admittance is made, but in the King's Bench it is only recited in the count, J. S. 
* per A. B. guardianum ſuum ad bec per cur. ſpecialiter admiſſum queritur, Ic. 3 Co. 53. b. and wide 1 Sid. 
againſt 173. 342. Cro. Eliz. 158. 2 Inſt. 261. 3 Mod. 236. 1 Lev. 224. The appearance muſt be en- 
| tered in the name of the infant, ſcilicet, prædict. Catherina per J. S., guardian, venit, & dicit, guod it ſa, 
brian & Sc. not igſe, Sc. 3 Mod. 236. and the above authorities. If the guardian for the defendant is admit- 
8 ted ad proſequend., this is erroneous, Cro. Jac. 641. alm. 296.— But an admiſſion quod ſeguatur is 
1E ETTOT good in a common recovery. Sid. 446. Mod. 48. 2 Sand. 95.—The infant cannot revoke the au- 
taority of the guardian. Palm. 252. & wide Salk. 176. Holt 153. pl. 1. 12 Mod. 372. Ld. Raym. 
for two 55. A guardian ordered to acknowledge latisfaction for ſo much as he received upon a judgment. 
SF ans lor 852. —[ The admiſſion of the proc hein amy or guardian may be either ſpecial, to proſecute or defend a 
for this particular action ; or general, to proſecute or defend all actions whatſoever ; Archer v. F rowde, 1 Str. 304. 
pear by vough it is aid, that by the practice of the court of King's Bench, a ſpecial admiſſion of a guardian, to 
Do ear in one Cauſe, will ſerve for others. Id. 305. For the manner in which a guardian or prochein amy 
LN appointed in By R. See Tidd's Pr. 117. (c) For if an infant defendant appear by attorney, it is error: 
$Co, 58. b. 9 Co. 30. b. but if an attorney undertake to appear for the infant, the court wil-oblige him 
my, and to do it properly. Straton v. Burgis, 1 Str. 114.— The order for the admiſſion of a prochein amy ſhould 
721 the be obtained before declaration, and a copy thereof annexed to it; elſe the defendant is not compellable ta 
tria Head: Sty. Pr. Reg. 264. and the plaintiff's attorney, if required, mutt give notice to the defendant's 
1itted to attorney, of the place of abode of the prochein amy. Tomlin v. Brookes, 1 Wilſ. 246. So, the rule or 
ey: But order for the admiſſion of a guardian thould be obtained before plea, and a copy of it annexed thereto z 
dmitted tor if an infant defendant appear by attorney, though it be in conſequence of common proceſs, with a 
adam nolcerequiring him to appear in that manner, the plaintiff may obtain an order for ſtriking out the ap- 
| aſſigned Earance, and that the defendant may appear by guardian within a certain time, uſually four or ſix days: 
er in default thereof, that the plaintiff may be allowed to name a guardian, to appear and defend for him. 
Kerry v. Cade, Barnes 413. Gladman v. Bateman, Id. . And a ſimilar order may be obtained, 
1 abete the defendant neglects to appear at all. Stone v. oll, 2 Str. 1076. Shipman v. Stephens, 
ent ſhall not 6 Will 50. Tidd's Pr. 117, 118. | 
nder age, on 3 | h : 
ro proceed n WF An appeal of death by an infant muſt be proſecuted by guar- Roll. Abr. 
| dan; yet if the infant comes into court, and ſays that he will re- ow 1 
- Imquiſh it, and yet the guardian will proſecute it, the court may 555+ 
ot appt, in diſcretion diſcharge ſuch guardian, and aſſign another; for it 
tinct, 1 not reaſonable that an infant be bound to continue a ſuit againſt 
Meſim. . Nis will, which demands nothing but revenge, and will be charge- 
neceſſitj, able hi | * 8 3 | . | 
v 0 him. 
(a) where 8 In 
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618 Infancy and Age, 
26 Aff. 40 In an action againſt baron and feme, the feme being within 


Il. Abr. k 
Rell - x age, the feme ought to appear by guardian. 1 


Roll. Abr. If a common recovery be ſuffered, and the baron and feme, in 


_ _, right of the feme, (the feme being within age,) be vouched, aul 
228. pin, they appear by attorney, and vouch over, and fo a common re. | 


29. covery be had, this is error; for though tlie baron is of full age, 
250. Sc. 


. G i. yet the feme being within age, ſhe ought to have appeared by 
|; 379. 3. C. (a) guardian; for the huſband cannot make an attorney for hi 
. Holland and wife in a matter that concerns her inheritance, for then he might 
* (3 Flac defeat her of her inheritance, eſpecially in a common recovery, 
2 the huſband Which is now but a common aſſurance, and their coming in uz 
M cannot diſ. youchees makes it the ſtronger ; for the vouchee loſes all the ripht 
'" avow a guar- 
3 Gian made to the land, and gives recompence to the tenant. 
Me by the court for his wife. Vent. 185. | | | 
. Veat. 183. If in an aſſumgſit (b) againſt baron and feme, the feme, being 
"Aj reeman i6hiy 8 6 3 
. and Boa. within age appears by attorney, and thereupon judgment is given 
® dington, Againſt them, this is error. | = 
I adjudged. 2 Lev. 38. S. C. 2 Keb. 878. S. C. becauſe the appearance was per attornatum of the bil. 
1 band only, and there ſaid, though in a real action, the wife muſt appear by guardian; yet perhaps it my 
* be otherwiſe in a perſonal action, for the damages will ſurvive. (5) But if they bring an action, they 
4 may ſue by attorney, and the baron ſhall name an attorney for both. 2 Sand, 213. per Curiam arguenty, al 
i | ; e jot 
5 Roll. Abr. If an action of debt be brought againſt an infant executor, he ch; 
1 8 zo. Cannot appear by attorney, but ought to appear by guardian, elle for 
11 Cro. Jae. it is error, becauſe otherwiſe he might be at great prejudice; for for 
133 420. aſſets may be found in his hands, and ſo judgment ſhall be gwen ne! 
1 . 1 5 to recover the debt, damages, and coſts againſt him de bonis tefta if 
1 (c) That an foric, fi, fc, ſi non, the damages and coſts de bonis propris, (as i ju 
1 action in was done in this caſe,) and perhaps the infant had a releaſe or tak 
1 | 3 acquittance to plead, and ſo he ſhall be charged de bonzs proprii Tul 
Ws | a guardian. by his ill pleading, without any remedy againſt the attorney: but WW for 
FRI L . 9 5 bt ; 3 
Wi —_ 229. if a guardian miſpleads, and loſes thereby, an (c) action lie tha 
1 any SER againit him, and therefore his being executor cannot make him as Wi cc; 
0 Wl | I, a man of full age. | 
WH | Mod 49. But no action lies againſt a prochein amy; for if he loſes in ſuch action, he is not cot ful 
fl v cluded thereby, but may reſort to his action of a higher nature. Palm. 296. fer Dod. Inc 
1 l ut if an infant (d) executor brings an action as executor d 
= | N. mo attorney, and hath judgment to recover, this is not erroneous Bl jus 
1 and there becauſe for his benefit. 5 for 
1 ſaid, there is a difference where an infant executor is plaintiff, and where defendant, and being plainti, jud 
by where he recovers or not; for if judgment is given againſt him where he is plaintiff, it ſeems all one u 
1 if he were defendant. (4) That if an infant adminiſtrator appears by attorney, it is error, though judzs Uut 
ment be given for him. 3 Bulſ. 180. but Rol. Abr. 288. cont. & wide Vent. 103. Cro. Elize 54% 
2 Sand. 213. Mod. 47. 298. | 
r 
* ee of an infant and man of full age are made executors, they maſ * 
tels of Rut. (e) bring an action as executors, and the infant may ſue by attor- oy 
land's cale ney Without making any prochein amy, (J) becauſe he ſues in the "nh 
ur . . 4 8 101 
acjucged, right of the teſtator, and not in his own right, | 
in which | [at 
the executors recovered in the action. Cro Eliz. 278. S. C. 2 Sand. 212, 213. S. P. adjudged f Made 


Cur. cont, Lwifden; tor he that is of full age may make an attorney for him that is within age. Bat. 
47+ 72+ 296. adjudged by three judges «,ainft Twiſden. Vent. 102. azjudged. vid. 449. n 
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| Jnfancy and Age, 619 
14. Raym. 232. 600. 2 Ld. Raym. 1449. 8 Mod. 25. 1 Stra. 784. (e) But if an action is brought 
againſt tem, ke that is under age muſt appear by guardian, Styl. 318. adjudged; & wide 3 Mod. 236. 
{ad to be.agreed, 2 Str. 784. acc. (F) This is founded upon another reaſon, viz. upon neceſſity ; for 
it is abſolurely neceſſary that all who are appointed executors by the will ſhould be made parties to the 
ation, and where there are ſeveral executors, the act of one ſhall conclude his companion, and theretoug 
the general appearance per attornatum is good for all of them. Carth. 124+ per Holt, C. J. 


4%, adjudgeb 
4 is LA. 


In replevin in C. B. againſt A., B., and C. they all per J. S. at- 
t;rnat. made conuſance as bailiffs to J. N. and at the trial the 
plaintiff was nonſuit, and the defendants had judgment upon a 


writ of error in B. R. It was aſſigned for error, that A., one of 


the defendants, was an infant, and yet had appeared and pleaded 
by attorney; but notwithſtanding, the judgment was unanimoufl 
alirmed, though for different reaſons; three of the judges held, 
that it ought to be affirmed becauſe the defendants are in auter 
amit, and they all make but as one bailiff, and that the diſability 
of the ſervant ſhall not prejudice his maſter, and they agreed that 
the caſe of executors is the ſame in reaſon with the preſent caſe ; 
they agreed likewiſe, that there is a difference where the infant is 
plaintiff, and where he is defendant, and that an avowant is in 
nature of a plaintiff, and ſo are the bailiffs who make conuſance : 
but Holt, C. J. differed; he held, that this appearance of the in- 
fant was irregular, for he ought to plead per guardianum, and the 
joining the other defendants with him fignified nothing, ſo as to 
charge the infant, for if the judgment paſs againſt him it ſhall be 
for the damages de bonis proprits, and he ſhall be amerced; there- 
tore where he is joined, or where he is ſingle, there is no man- 
ner of difference in reaſon, for in both caſes the loſs is the ſame, 
if judgment is againſt him; but he agreed that in this caſe the 
judgment ſhould be affirmed, (a) becauſe the plaintiff did not 
take advantage of the infancy in time, according to the general 
rule which he laid down, viz. that a man ſhall never aſſign that 
for error Which he might have pleaded in abatement ; for it 
ſhall be accounted. his folly to neglect the time of taking that ex- 
ception. | he 8 

The teſtator had obtained a judgment, and made a perſon of 
full age and two infants executors; he of full age proved the will, 
and he alone brought a ſcire facias, ſetting forth the truth of the 
caſe, and had judgment, whereon error was brought, and aſſigned 
tlat all ought to have (6) joined in the ſcire facias ; but by all the 
Juitices, on advice with the civilians, it was ruled not to be error; 
tor the others cannot prove the will during their nonage; and the 
judgment was affirmed ; for the execution of the judgment ſhall 


* 


9 


ut be delayed till the infants come of full age. 


Carth. 123. 
179. Coan 
v. Bowles, 
adjudged. 
Show. 13. 
165. 8. C. 
Salk. 93. 


* pl. 2. 205. 


pl ls A E. 
adjudged, 
becauſe the 
plaintiff 
might have 
pleaded this 
in abate- 
ment. 

4 Mod. 7. 
S. C. but 
not the S. P. 


(a) But one 
of the judges 
was of opi- 
nion, that 
this matter 
might be 
aſſigned for 
eiror, tho? 
it was pleads 
able in abate- 
ment of the 
conuſance. 
Carth, 123. 


Lev. 181. 
Hatton and 
Maſcal, ad- 
judged in 
the Exche- 
quer-cham- 
ber on a writ 
of error out 
of B. R. & 
vide Raym. 
198. S. C. 
() Et wide 


Yelv. 130., where it is held, that an infant cannot be ſuramoned and ſevered. 


The plaintiff being an infant had ſued by his guardian, but the 
entry on the roll was no more but per T. S. guardianum ſuum, 
omitting the clauſe ad hoc per Curiam ſpecialiter admiff. as the com- 
mon Cuurie is, and as it was alleged it ought to be: but per cu- 
nam the entry is ſuthcient z for in fact, if the guardian was not 
Wnited by the court, a, writ of error lies. | 


An 


Carth. 256. 
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620 IJIntanty and Age, 


(a) And An infant cannot bring a bill in Chancery but by his pre, 
| g a | ry Y. His procbeiz 
N 4 amy, and ſuch prochein amy muſt take care of it; for if the hill i 
1 e diſmiſſed, he muſt (a) pay the coſts thereof. 


a bill as procbein amy to an infant without his conſent, becauſe it is at his peril that he brings it to be 
anſwerable for the event. Abr. Eq. 72. Andrews and Cradock. 


Abr. Eq. And it is ſaid, that in Chancery a guardian cannot be otherwiſt 
260. Lloyd appointed than by bringing the infant into court, or his pra. 
and Carew. : 8 . p J 
ing a commiſſion to have a guardian aſſigned him. 
Where a bill is brought againſt an infant (if in town) he muſt 
appear in court, and have a guardian aſſigned him, by whom be 
may defend the ſuit; if in the country, he ſues out a commiſſion 
to aſſign a guardian, and put in his anſwer; and whether he 
pleads, anſwers, or demurs, ſtill it muſt be done by his guardian; 
for if it is the plea, anſwer, or demurrer of the infant, without 
doing it by the guardian, it will be irregular. 

But when the infant neglects to appear, or to have a guardian 
aſſigned, it is a motion of courſe (he being in contempt to an at. 
tachment) to pray for a meſſenger to bring him into court, and 
when he is there, the court always aſſigns him a guardian: But 
it is doubted whether this can be done againſt a peer of the realm 
who is an infant, and whoſe perſon, though not ſacred, is yet 


| Yivileged. 
Grave v. [An infant is not liable to coſts, but only his prochein amy; and 
. by if he refuſe to pay them, on demand, the court will grant an at 


Turner v. tachment againſt him (O). Yet, where an infant plaintiff wa 
Turner,2P. taken jn execution for the coſts, the court refuſed to diſcharge 
Wms. 297. him on motion (c). And it hath been adjudged, that coſts a 
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2 Str. 708. x 2 
The pro- Payable by an infant defendant (d). | 

cbein amy being liable to the coſts, he cannot of courſe be examined for the infant. Hopkins v. Nel, 
2 Str. 1026., though his declarations may be received againſt the infant. James v. Hatfield, 1 Str. 54h 


92 Slaughter v. Talbot, Barnes, 128. (c) Gardiner v. Hoit, 2 Str. 1217. (d) Dy. 104+ 1 Bulſtr. 18g. 
2 Str. 1217, | Dy oi move fs | 


— 


2 — — — 
A A DES —— — — 
— — 


D When an infant ſues, it is the practice with the courts of law 
Ae, to ſtay the er till the prochein amy, guardian, or attorney 
Rep. 490. hath given ſecurity for the coſts; and where he has appeared to be 
| in low circumſtances, or incompetent to diſcharge the coſts, they 
| have, on motion, appointed a new prochein amy, or guardian of 
(% Str. ſufficient ability (e). It hath been ſaid (5) that a ſimilar practice 
75 Tuner Obtains in the court of Chancery, and that if the prochein amy be 
iu ner, inſolvent, the defendant may apply in order to have a folvent any 
2P.Wms. named. But in Squirrel v. Squirrel (g), in Lincoln's Inn Hall 
Wn) Cox's 17 Dec. 1791, a bill having been filed by a feme covert by her 
F. Wms. next friend againſt her huſband, it was moved on the part of the 
297+ note. defendant, that all proceedings in the cauſe might be ſtayed, untl 
the prochein amy ſhould give ſecurity for coſts, or another proche 

amy be named, which application was ſupported by an affidavit of 

the Bad circumſtances of the prochein amy. But Lord Thurim 

refuſed to make any order; and ſaid, he did not conceive the 

court could inquire into the circumſtances of any prochern an), 

more than thoſe of any common plaintiff, in which caſe, though 

the plaintiff ſhould be inſolvent, the defendant cannot help "= 
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Agnkanty and Age. 7 

f.1f; that in the caſes of an infant or feme- covert they were 

obliged to ſue by their next friend, in order that there might be 

ſome perſon ſueable for the coſts; (which the infant and feme 

covert themſelves are not;) but that the court contented itſelf 
with making ſomebody ameſnable in this reſpect, without going 
into an inquiry concerning his ability. —There was in this caſe in- 

deed a circumſtance upon which his lordſhip in ſome degree re- 

lied, viz. that this application was made after the defendant had 

:nfwered, which might be confidered as a waver of any ap- 

plication of this nature, though it was alleged on his part that 

he had not diſcovered the circumſtances of the prochein amy until 

after anſwer. | 


(L) Of the Privilege of Infancy as to the Parol's 


demurring: And herein, 
1. In what Actions the Parol ſhall demur. 


THE parol's demurring until the full age of the infant is a dila- 3 Bulf. 143. 
tory plea or temporary bar, and peculiar only to the feudal Roll. Rep. 

law; for in the civil law, the guardian was party to the ſuit in- 33 

ſtead of the infant; and if there was mala fides in his defence, he 

was to anſwer it to the infant; but the wardſhip in the feudal . 

law was of another nature, for the guardian has the whole profits 

of the eſtate, and alſo the marriage of the infant, which was to 

breed him up to arms, and to marry him to ſuch perſon as he 

thought might continue the martial ſtrain, that ſo the-ward might 

lubſerve the original deſign of the tenure, ; 

Hence it was, that the guardian was not truſted with the action, 6 Co. 3. b. 
nor could the infant, by reaſon of his imbecility and want of un- Markat's 
derſtanding, be admitted to proſecute or defend; but this eſta- " 
biſhment was confined to ſuch caſes where the right of the inhe- 
tance was in demand, and was not allowed to actions touching 
the poſſeſſion 3 and the reaſon was from neceſlity ; for if the in- 
fant was not allowed to defend his poſſeſſion, an infant would be 
lripped of all he had, during minority; and ſo of injuries done 
an infant the parol ſhall not demur, becauſe then a general 
licence would be given for infants to commit injuries; and there- 
lore the proſecution of theſe actions is committed to the next 
end, and the defence of the actions againſt an infant to a ſpe- 
cal guardian aſſigned by the court. | 

And therefore in all caſes where a naked right in fee * deſcends 
rom any anceſtor to an infant, there in every action anceſtorial 
brought by the heir within age, the parol ſhall demur; for the 
u in this caſe judges it leſs prejudicial that the infant ſhould be 
delayed of his right, than that he ſhould run the hazard of loſing 
t for ever, which he might be in danger of by his want of know- 


ledge in letting forth his title as he ought to do. a in 
"VP . | > aw; but 
ber a leaſe is made to a man and his heirs for three lives; the heir does not take by deſcent, but as a 
<1! occupant, and ſhall. not demur. 3 P. Will, 36 5 1 . 


6 Co. 3. b. 
Dyer, 133. 
If lands in 
fee deſcend 
on an in- 
fant, the 
parol ſhall 


demur in 


Hence, 
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137. 
6 Co. 3· b. 


6 Co. Jo b. 


2 Inſt. 2g. 
Moor, 74. 
Dyer, 239. 
pl. 39. 
And. 10. 
(a) In a writ 


Inkantcy and Age. 
Hence, if an infant brings a writ of right as heir to his ancef.. 
tor, and Jays the eſplees in his anceſtor, the tenant may pray that 
the parol demur. ; | 


80, in a formedon in reverter the parol ſhall demur, becauſe le 


claims as heir in fee-ſimple to the reverſion, and muſt lay the ef. 
plees in the donor. Sb 

90, in all caſes on the fee, as if an (a) action of debt on the 
obligation of the anceſtor be brought againſt the heir, there the 
parol ſhall demur, becauſe that lays a burden on the fee, which 
by law 1s to be preſerved entire until the infant come of age. 


of debt againſt an heir he ſhall have his age, becauſe at his full age he may diſcharge himelf by faying 
he hath riens per diſcent. Rol. Abr. 140. If an anceſtor dies indebted by bond, in which the heir is ex. 
preſsly bound, and leaves no perſonal aſſets, and the lands deſcend on an infant heir, whether equity wil 
during the minority of the heir decree ſatisfaction, is made a guerre. x Vern. 173. and there ſaid, that in- 
fants may be ſued in equity, and that there is no precedent that the parol ſhould demur; and in 1 Ver, 
433. it is ſaid by the maſter of the rolls, that he thought ſuch a decree reaſonable ; but the reporter ady 


a dubitatur to it. 
6 Co. 3. b. But regularly in all real actions brought by an infant of his 
5 Ie. own poſſeſſion the parol ſhall not demur; for the granting that 
8 the parol ſhall demur is a law introduced, not for the delay ot 
prejudice of the infant, but for his advantage. N 
6 Co. 4. b. Therefore in aſſiſes of novel diſſeiſin and mort d' anceſlor, the 
5 infant has not his age, becauſe theſe actions are brought of his 
own ſeiſin, or his anceſtor's dying ſeiſed, which may be proſe 
cuted during minority. | | 
a$E.3-33- 80, if in aſſiſe the infant pleads a flat bar, and the bar is found 
go Rol. againſt him, yet the aſſiſe ſhall be taken at large; becauſe the 
I. 140. : > p . S 
2 Inft. 41 1. law not allowing the parol to demur in this action, which is feſi- 
$ Co. 50. a. num remedium, they inquire of the ſeiſin and diſſeiſin, that the in- 
Co. 4. b. fant's whole title may be before the court, and he not ſuffer by 
| his pleading. 3 | 
Roll. Abr. In a writ of annuity againſt an heir he ſhall have his age, be- 
ages cauſe he may diſcharge himſelf by ſaying he hath nothing by 
deſcent. | | | 
Co.Lit.2go. So, if a man ſues execution upon a ſtatute merchant againſt an 


Roll, Abr. heir within age, and ouſts him thereby, (5) an aſſiſe lies for tle 


667 For the heir, for he ſhall have his age. 5 
extent is void, which is made upon the poſſeſſion of the infant. Hetl. 54. 


2 Co. 12. 


Co. Lit. 290. 


2 Inſt. 89. 
Roll. Abr. 
140. 


Bro. Statute 


Merchant, 
3 3 Lo. 
Lit. 290. 


pl. 203. 


Dyer, 239+ 


a. Co. 
Ent. 12. 
(e) As if 


the conuſor 


So, if a man ſues execution upon a recognizance againſt an heit 
within age, he ſhall have his age, though he be charged partly # 


tertenant, 


being made, the eldeſt ſhall not be charged alone, but oy 


So, upon a recognizance in nature of a ſtatute ſtaple on tht 
23 H.8. cap. 6. the infant ſhall have his age; for the ſtatute i 
this particular is founded on the reaſon, and follows the courk 
a, Moor, of the common law. And this privilege of infancy does not only 
protect the infant, but (c) all others who are affected by the 
judgment; as if there be father and two daughters, and the 
father die, one of the daughters being within age, partition, 
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bare the benefit of her ſiſter's minority, which puts a ſtop to of a Glatte 


cel. tion. | ' merchant 
© the CREE TTY | die, and his 
: * bar within age endow his mother, the land in dower ſhall not be extended during the minority of the 
delt. Co. Lit. 290,——But though upon a judgment in debt, or upon a ſtatute or recognizance there 
e he an be no proceeding againſt an infant at common law during his minority, yet it is faid there may be ia 
e ef. | Charcery. 2 Chan. Ca. 164. & wide Lev. 197-8. . 
So, if a man recovers in an action of debt againſt the father, Roll. Abr. 
4 * . {os >. 7 1 18 8 140. C 
| the who dies, in a ſcire facias againſt the heir upon this judgment, he 8 = 
* the mall have his age. ; | 
vhich In a /cire facias againſt a tertenant to have execution of damages Roll. Abr. 
> recovered againſt J. S. if the tertenant be within age, and in by e. 
then teſcent, he ſhall have his age. | | 
r is er. In a writ of cuſtoms and (a) ſervices, which 1s a writ of right Roll. Abe. 
ity vil Wi ts nature, in which judgment final ſhall be given, an infant in , ge 
that in- ; . . ; . - 0s 
bug by defcent ſhall have his age. | 7a) Yoke 
rier adly | may be diſtrained for rent during his minority. 9 Co. 95. a 
In a c-/zvit by (4) deſcent, though it be of his own ceſſer, the Co. Lie. 
of his infant (121! have his age, becauſe he cannot tell what arrears there 380, _ 
ig that xcerued 5 and if he does not make a true tender, he loſes the 238. 2 Int. 
elay ot whole for ever. | 401. Pig. 
| Recov. 61. 
Pg put if it be a purchaſe it ſeems otherwiſe, becauſe that is not an ancient inheritance of the family, for 
"4 i rich he was to be in ward; for which wide Plow. 364. b. 6 Co. 4. b. 2 Inſt. 401. Feiym, 118. 
of his Mod. 222. | | 
: proſe In (e) a writ of dower the parol ſhall not demur for favour of Roll. Abr. 
: lower; for the wife mult be ſubſiſted. 132. 
18 found N - : ; TY : 3 Bulſ. 141. 
auſe the cl. Rep. 323. Cro. Jac. 303. 2 Brown. 118. (e) So, if a woman brings a quod ei deforceat upon a 
* *overy had of land which ſhe claimed to hold in dower, the parol ſhall not demur, becauſe it is of the 
1 is Feli aure of a writ of dower. Rol. Abr. 137. Bulf. 135. 138. Rol. Rep. 251. —But if tenant in 
t the it» Wer de diſſeiſed, and the diſſeiſor die ſeiſed, his heir ſhall have his age againſt the feme. Rol. Abr. 137. 
ſuffer by WR if 8 | 
| 00, in dower againſt an infant, who makes default upon the Cro. Jac. 
age, be· and cape returned, it was holden, that judgment ſhall be given u. 
. h Ka 1 5 . Crxo. Fliz. 
thing d on the default; for the infant ſhall not have his age in dower, 309. 638. 
ch being but for life, ſhe may be totally defeated thereof by 2 Brownl. 
gainſt au s frequent defaults. | 1 
s for the 33 5 | 2 n 
Put in error to reverſe a fine levied by the plaintiff and her huſ- cr. Jac. 
and, the heir is ſummoned as tertenant, and 'appears, and pleads 6 4 
at he is within age, and prays that the parol may demur; plain- 48. fer- 
ho t counterpleads the age, ſhewing that ſhe was entitled to have bert and 
iſt an he ber before the fine levied, and now is barred of her dower by Þinion- 
d partly * WW: fine, which is erroneous, and ſets forth the errors, and feeks 
be reſtored to her writ of dower: But upon demurrer and ſo- | 
le on the mn argument it was adjudged, that the parol ſhall demur, and i 
"Po ce ſhall not have the advantage to take from him his age, 
Þ ſtatute in * . — N 
be cout il"! by the fine, ſo long as it ſtands in force, barred herſelf of 
. not on r dower; and therefore the law thall rather favour the infant, 
2 3 by the boſe privilege is immediate, than h-rs, which is but mediate 
- * te r the fine reverſed: But in Moor it is ſaid, if he had not been 
partiti tenant, he ſhould not have had his age in this writ of error; 


 reafon ſeems, becauſe then he would not have recovered her 
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dower againſt him, and then it is not reaſonable his nanzyy 
ſhould ſtand in the way to hinder her from recovering her dower 
againſt another, | — | | 
Roll. Abr. In an attaint againſt the heir of the (a) feoffee, the parol ſhall 
? be not demur for the nonage of the defendant, for the miſchief of the 
fame law in death of the petit jury, before his full age. | 


an attaint againſt renant in dower within age, who was the wife of the recoverer, and is endowed of hi 
poſſeſſion. 1 Rol. Abr 738-9, ; 


Roll. br. In a quare impedit the parol ſhall not demur for the nonage of 

138. the patron defendant, becauſe the lapſe may incur during his WW | 

3 Bulſ. 131. 

141. nonage. z | 

Roll. Abr. 80, if the king preſents, in right of the heir in ward, to a churg 

1 8 of which another is patron, of the grant of the father of the war, 4 
T "7 with warranty of the land to which this is appendant, who let B 

aſſets to the ward, and the patron ſues by petition to the king ty 4 

repeal his preſentation, ſhewing the matter; the parol ſhall not k 

demur for the nonage of the ward for the miſchief of the lapſe; f 

| and this ſuit is in the nature of a quare impedit. 0 

. 1 

Dyer, 104. In a writ of eſtrepement againſt an infant he ſhall not have hy vc 

pl. 13. age, becauſe this action is in nature of a treſpaſs, and this done 

2 Init, 328, 1 | = 

6 Co. 4. b. In a writ of partition between (Y) coparceners, age does not le th 


4 05 for the defendant, for nothing is demanded but a partition. 


(5) The ſame law of jointenants and tenants in common. Hob. 179. adjudged. 


9 Co. 85. In a (c) per que ſervitia the defendant ſhall not have his age, u 2! 
9; ee 315- ſhall be compelled to attorn, for he is not prejudiced in the inks fai 
8 ©. Roll ritance by the attornment; for when he comes of full age he m . 
Abr. 138. diſclaim to hold of him, or ſay that he held by leſs ſervice, nd 


() The withſtanding this attornment. 
ſame law in 


a guid juris clamat againſt an infant. Co. Lit. 315. Rol. Abr. 138. 


Roll. Abr. In a per gue ſervitia if the tenant ſays the conuſor is dead, l. 
138. heir within age, the parol ſhall not demur for his nonage, thou 
it may be the conuſor was tenant in tail; for, it ſeems, the het 
if he was of full age, could not come to plead this, but the tent 
may plead it, if it be true. | m— 
Roll. Abr. In a guid juris clamat by him in reverſion, againſt tenant il 
138. dower, the parol ſhall not demur for the nonage of the demandit 


tathe 
mt 


for be he of full age, or within age, he ought to warrant the lani A 

to the tenant in dower, becauſe of the reverſion, by force of an n 

in law. with 

| Roll. Abr. But if an infant in reverſion. brings a guid juris clamat agi, Þ 
. 4 a tenant for life, the parol ought to demur; (4) for he hath a vn. - 


() So, where Tanty againſt his leſſor by ſpecial deed, to which the plaintiff wil 


the tenant is within age cannot bind himſelf, | 
for life hath 


a piivilege not to be impeached of waſte, &c. Co. Lit. 320. a. 3 Bulſ. 137. 9 Co. 85. Rol. Re- 


6c. 3. b. Ina writ of meſne the parol ſhall not demur for the nonage® 


Nel. ak the demandant, becauſe it is brought for the wrong and dawi 


138-9. done to the demandant himſelf, _ 


Jnfanty and Age. „ 

In a contributione faciendd by one coparcener againſt another, the Roll. Abr. 
parol ſhall not demur for the nonage of the tenant, though he 339: 
ſays that his anceſtor died ſeiſed, and held ſine contributione faciendA, 


none 
dower 


ol ſhall In a /cire facias (a) againſt the heir of him againſt whom the Roll. Abr. 
f of the recovery was had, if the heir be in by deſcent from another 4 
anceſtor, than he. againſt whom the recovery was had, he ſhall A. 7 — . 
Wed of his haye his age. brought by 
| | an infant, 
the parol ſhall not demur for the nonage of the demandant. Roll. Abr. 149. But where it ſhall 
onage of demur in a ſcire facias to execute a remainder limited to the-apceitor, vide Moor, 16. pl. 59. 35. 
ring his pl. 114. And. 24+ Dalſ. 37. Kelw, 204. N. Bendl. 121. pl. 152. 8 
x Sit If a man brings a (5) writ of error againſt the heir of him that Roll. Abe. 
Ms recovered, being within age, and in by deſcent in the land, the 39. [But 
3 | ſhall not demur for hi h h 3 
who parol ſhall not demur for his nonage, t ough perhaps e hath a chat in ee. 
e king h releaſe, or other matter to bar the plaintiff, which he hath not _ where 
ithi | tne tenant 
{hall un knowledge to plead within age. . 


fancy, and is in by deſcent, he ſhall have his age. Herbert v. Binion, 1 Roll. Rep. 251. 323. Cro. 
Jac. 392. S. C. Moor, 847. pl. 1148. S. C. 3 Bulſtr. 138. S. C. Aland v. Maſon, 2 Str. 86 .] 


(6) Age lies not in a writ of deceit, 3 Bulſ. 135. Roll. Rep. 2 51. , becauſe the ſummoners and per- 
nors may die. Cro. Jac. 392. | 


he lapſe; 


t have hy 
is done bf | 5 3 0 ; | 
| In a petition to the king in the nature of a formedon in remainder, Dyer, 136. 


the parol ſhall demur for the nonage of the petitioner. Dalſ. aa. 
Moor, 35. Kelw. 205. 


In an appeal of murder the parol ſhall not demur for the non- Dyer, 137. 
age of the plaintiff, 2 Int. 320. ſaid to have been adjudged and ap- 2 Hawk. 


; : F=- BG 
proved by continual experience of late time; and the reaſon of 6 30. — 


es not li 
tion. 


ns ages bu 


1 the inks failure of battle is of no force; for a man of ſeventy may have an 
ige he mi appeal, and the defendant ſhall be ouſted of battle. 1 
ervice, not At common law, if a man had been diſſciſed, and the diſſeiſee or 2 Inf, 2578 


diſſeilor had died, the heir within age, in a writ of entry ſur difſeifin, 
brought by the heir of the diſſeiſee, or againſt the heir of the 
aſeiſor, being within age, the parol ſhould have demurred till 


is dead, WIN the full age of the heir reſpectively. | 

age, thoup So, notwithſtanding the diſſeiſor had died (e) pending a writ of 2 Int. 259, 
1s, the hen we! diſeiſin againſt him. | (e) But, by 
- the tenul the common 


aw, if the grandfather had been diſſeiſed, and brought an aſſiſe, and died pending the writ, and after the 
father had brought a wiit of entry ſur diſſeiſin, and pending this writ the father had died, if the ſon had 


ſt tenant 8 m:diately brought a writ of entry, the parol ſhould not have demurred for his nonage. 6 Co. 4. b. 
demandatt; | 4 | : : | 
ant the lu At common law in a mortdanceftor, aiel, be/aiel or coſinage, if the 2 Iaft. 291. 
gare of an tenant had pleaded a feoffment or releaſe from a collateral anceſtor, 


with warranty, in bar, c. the parol would have demurred. 


Jamat agi By the (d) ſtatute of V. Am. 1. cap. 47. it is enacted, “ That if (4%) 3 E. 1. 
hath RB” þ one (e) purchaſe an aſſiſe, and the principal diſſeiſor dies before os _ 
plaintiff oo the aſſiſe paſſed, the plaintiff ſhall have a writ of entry (F) againſt pe dies be- 


(8) his (%) heir or heirs, of what age ſoever; (i) ſo if the diſſeiſee fore pur- 
0 die before he hath purchaſed, his heir or heirs ſhall have, Qc., —_— rien 
| lo that for the nonage of the heirs of either, Sc. the plea ſhall this is put 
oc be delayed, but as much as can, freſh ſuit muſt be made (+) only ro ſhew 
the —_ ' ater the diſſeiſin; ſo in caſe of prelates, c., where there can CI 
| and © be no deſcent, c.?“ | HO ticular caſe, | 
ET 1 by body of the act is general. 2 Inſt. 257. 20 This extends only to 2 writ in the per, _— 
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626 Inkancp and Age. 


? ; 
in the po ; fo that If the heir of the diſſeiſor makes a feoffment in fee, and the feoffee dies, his heir within 
age, in à wit of entry 2gainſt him, ſhall have his age. 2 Inſt. 257. So, it extends not to the 
vonchee or frayce in aid. 2 Init. 257, 2 Leon. 148. If the heir of the diſſeiſor takes huſband, and 
has iſſue within age, and dies, and the diſſeiſee brings a writ of entry againſt the tenant by the curteſy, and 
he prays in aid of the heir within age, he ſhall have his age; for this is a writ of entry in the poſt, being 
agalnſt tenant by curteſy. 2 Inſt. 257. (g) This ex ends to the heir of the heir; ſo that in this ſpecial 
caſe a writ of entry in the per and cui is within the act. 2 Inſt. 257-8. (E) Special heir as in gayel, 
kind, borough-engliſh, &c. within this act. 2 Inſt. 258. (i) By this clauſe expreſs proviſion is made 


in caſe the diſſeiſee dies before purchaſe of his writ. 2 Inſt. $28. (I) Intended after the death of the 


d ſſeiſor, and freſh ſuit regularly is within a year and a day after his death, within which time continual 
claim is to be made. 2 Inſt. 258. is 


() 6 E. 2. By the ſtatute of (a) Gloucefter, cap. 2a. «Where a ibn 


4 mn held from his inheritance after the death of his (6) father, couſin, 
or. * * grandfather, &'c., ſo that he is drove to his writ, and the tenant 


ample; for ee pleads a feoffment, or other matter, whereby the juſtices award 
it extends 6 an inqueſt, the inqueſt ſhall paſs as if of full age.” 


to mother, 


bother, filter, uncle, &. after the death of any of which a mortdanceſtor lies. 2 Inſt. 201. Put 
this act extends not to actions anceſtorial droiturel, but giving the infant a trial during his minority, it 
gave it in ſuch actions as he might not be forecloſed of his right, but at his full age might have re. 
courſe to a writ of a higher nature; and therefore, it extends not to any formedon, dum non con pet, 
infra ætatem, ſur cui in vita, &c. 2 Inſt. 129. ; yet vide Bro. Age, 5. 


2. Where the Parol ſhall demur without any Plea pleaded, 


6 Co. 3. b. The general rule herein is, that where a naked right in fee de- 
Bier. 135. ſcends, of which the anceſtor was once in poſſeſſion, there, in an 
a, 1 * action anceſtorel brought by the infant, the parol ſhall demut 


without plea; but the parol ſhall not demur without plea where 
the anceſtor died ſeiſed, or where the action is brought of the 
: ſciſin or poſſeſſion of the infant, | 
6 Co. 3. b. Therefore in a writ of right, as heir to his anceſtor, (c) the pard 
—And this ſhall demur without any plea, becauſe there is an action ancefr! 
bl Jr dreiture!, and he lays the eſplees in his anceſtor. ' 


Ratute of Glouceſter, c. 2. 2 Inſt. 291. (c) Though the batte] may be deraigned by champions. 
Dyer, 137- Pl. 24. 


Roll. Abr. So in a formedon in reverter, the parol ſhall demur without ples, 


p14 becauſe he claims as heir in fee-ſimple to the reverſion, and not 
0. . Fa 0 . « | 

570 137 er fa mam doni, and therefore the right of the fee would be 

| onnd. | 
Roll. Abr. But on a formedon in deſcander and remainder, the parol ſhall not 
| 5 7 Parol 

g. 201. demur without plea, (d) becauſe vo/untas donatoris in chart ſul 
2 Init. 9 . 


6 Co. 4. 2. manifeſte expreſſa de cætero obſervetur, and being founded on what 1 
(4) Becauſe exactly expreſſed in the deeds, though it be a droiturel action, yt 
ehisis a writ. it may be proſecuted during minority: but if the tenant plead in 


Mon. | . 
"4. area bar a warranty and aflets, there, the parol ſhall demur, becaul 


13. that concerns alfo all the other inheritance of the infant. 
Roll. abr. In a ſur cui in vita the parol ſhall demur for the nonage of tht 
137. demandant, without any plea pleaded. | 


Roll. Abr. In a writ of warrantia chartæ brought by an infant, the patol 0 
. ſhall not demur for his nonage, though the warranty was made to 
ot r the his anceſtor. 

defendant denice The deed, Roll. Abr. 141. 


„ }_oawese 


Tnfancy and Age, — —_— 


In replevin againſt an infant, if he avows upon the plaintiff, and Roll. Abr. 


within 
to the the plaintiff ſhews forth the releaſe of the father of the infant to 74% 
ou hold by leſs ſervices, yet the parol ſhall not demur. 2 
b, being In treſpaſs vi & arms againſt an infant, who juſtifies, for a rent Roll. Abra 
2 aut hujuſmods, as heir to his father, if the other ſhews forth a deed 74% 
= made by the anceſtor in diſcharge, yet the parol ſhall not demur, 
| of the but he ought to anſwer to the deed immediately. STS aff | 
ontinua In a writ of (a) right of ward the parol ſhall not demur for the. Roll. Abr. 
nonage of the demandant, though this be a writ of right. 23 
fant is (a) So, in eſcheat, c:fſavit, droit, far diſclaimer brought by an infant, becauſe he hath the ſeignory in 
ſſeſſion, in reſpect of which he claims, and no right to the land was ever in the anceſtors 6 Co. 3. b. 
coulin, rn 137. pl. 25. . | 
_— If an infant aliens within age, and dies within age, and his heir Dyer, 104+ 
brings a (6) dum fuit infra etatem, the tenant may pray-that the 3 
1 parol may demur, and yet the action did not deſcend, but the right not altered 
l only; for the father could not have this action, becauſe he died by the ſta- 
t hae n. within age —ſaid in (e) Markal's caſe, and ſeems to be intended je oro 
on comps, without plea pleaded, | 24 2 Inſt. 291. 
(5) So, in a dum non fuit compas mentis. 6 Co. 4. (c) 6 Co. 4 be. 
EY : If in a ſcire facias to execute a fine, by which a remainder was And. 24. 
| limited to the grandmother of the plaintiff, whoſe heir, &'c. the Sandys 2 
- Gia defendant prays the parol may demur, yet he ſhall anſwer over, Hs ] 
8 og becauſe he does not plead the deed of his anceſtor. Judged. | 
U demut. S. C. adjudged ; the rather, becauſe no freehold is demanded by the writ, but an execution of fine 
a where only. Kelw. 204. S. C. adjudged, upon the reaſon in Dælſ. Moor 35. pl. 114. S. C. adjudged. Moor 
16. pl. 59. ſeems to be the ſame caſe adjudged, though the particular eſtate was determined in the life of 
it of the the demandant's father; and there ſaid, it the defendant had pleaded the deed of the anceſtor, &c. it 
ſhould have demurred. N. Bendl. 121. S. C. adjudged. 6 Co. 3. a. S. C. cited. Dyer 138. pl. 27. 
the pard lice point Cited, . b 
\ anceflare! | 
3. Upon what Plea pleaded the Parol ſhall demur. 
champions. N | 
In an aCtion of the poſſeſſion of the infant himſelf, the parol ſhall 1222 
: * OLL, * 
cont at not demur upon any plea pleaded, 2 


and not As in a writ of entry of a diſſeiſin done to himſelf, brought by 6 Co. 3. b. 
ori be in infant, if the tenant pleads the feoffment of the father of the Noll. Abe. 


demandant, with warranty to him, yet the parol ſhall not demur, IFN 
51 ſhall not becauſe this is brought of his own poſſeſſion. | 
chart ſu So in an aſliſe, the parol ſhall not demur for the nonage of the » Int. 411. 


on whats Bl emandant, though the deed of his anceſtor be pleaded in bar, be- 2 50. 


action, yt cauſe this is brought of his own poſſeſſion, and the circuſtances "HM 

at plead in ſhall be inquired in it. 0 | | 

ar, becauſe In a formedon in deſcender, if the tenant pleads the feoffment of Roll. Abr. 

= | the anceſtor of the demandant, with warranty and (d) aſſets, and — 

nage of the me demandant (e) denies the deed, the parol ſhall demur for the fame law, if 
| acnage of the demandant. | a cole 


the par! (e) | warranty be 
yas made u 


Paedin bar of this action. Roll. Abr. 141» (e) But whether without denying the deed the parol 
al demur, guerre 5 & vide Roll. Abr. 141. 


— 


In a quare impedit if a feoffment of an acre to which an advow- Roll. Abr. 
lon is appendant, with warranty of the anceſtor of the defendant, 74*+ - 
. is 
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Roll. Abr. 
142. 


Roll. Abr. 
142. 
(a) But 
otherwiſe it 
is in a for- 
wedon in de- 


ſcender; for 


Inkanty and Age. 
1s pleaded, with aſſets from the ſame anceſtor, though the defends 
ant be within age, yet the parol ſhall not demur, for the miſchief 
of the lapſe incurring in the mean time. e 

In an action real, if the tenant pleads in bar the feoffment of the 
anceſtor of the demandant, with warranty to J. S., and his aſſigns, 
whoſe aſſignee he is, and ſays, that aſſets deſcended to the plaintiff; 
to which the demandant ſays, nothing deſcended ; in this cafe the 
parol ſhall demur, becauſe though the feoffment and warranty is 
not in queſtion, but only the aſſets, which the infant may well try, 
yet if he takes this iſſue, the deed of the anceſtor {hall be holden 
to be confeſſed by him. 

80, for the ſame reaſon, if in a formedon in deſcender the tenant 


| Pleads a feoffment by the anceſtor of the demandant to A. and B., 


the father and mother of the tenant, and to the heirs of the father 
with warranty, and that they are dead, and avers that aſſets are de- 
ſcended to the demandant within age, though the demandant ſays, 
that B., the mother of the tenant, is yet living. | 

In an (a) aſſiſe (5) againſt an infant, if the iſſue be whether the 
tenant be a *a/fard or mulier, which is to be tried by the biſhop, by 
which his blood is to be bound perpetually, yet the parol ſhall not 
demur, becauſe this is of his own wrong, and there ſhall be uo 
delay in this writ. 


rheiè if the iſſue be, whether the tenant be a baſtard, the parol ſhall demur. Roll. Abr. 142. () But 
other vile it is, if the iſſue be, whether the demandant be a baſtard. Roll. Abr. 142. 


Roll. Abr. 
142. 


Roll. Abr. 
142. 


Roll. Abr. 
142. 
Roll. Abr. 
142. 


Roll. Abr. 
142. ; 


Roll. Abr. = 
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Roll. Abr. 


- 4: For the Nonage of what Perſon the Parol ſhall demur, 


The parol ſhall not demur for the nonage of the king, berauſe 
the law always adjudges him of full age. | 
In an action brought by baron and feme for the inheritanceof 
the feme, the parol ſhall not demur for the nonage of the baron, 
becauſe in the right of the feme. . | 
| In a writ of meſne brought by baron and feme in right of the 
feme, the parol ſhall not demur for the nonage of the feme. 
In detinue againſt an executor upon a delivery to the teſtator, 
the parol ſhall not demur for the nonage of the executor. 
In an action of debt brought againſt baron and feme, upon an 


obligation of the anceſtor of the feme, the parol ſhall demur tor 
the nonage of the ſeme. | 


In a precipe quod reddat againſt baron and feme of land that the 
feme had by deſcent, the parol ſhall demur for the nonage of the 
feme, though the baron be of full age. 


\ 


A feme received for default of her huſband ſhall have her age, 


though the baron was of full age. 


"> In reſpect 99 wins Eſtate _ Intereſt the Parol ſhall demur. 
If an infant be in by (c) purchaſe, he ſhall not have his age. 


143 · (c) If an infant be in by abatement, and not by deſcent, he ſhalt not have his age. Roll. Abt, 


143-—— Fut if the heir of the diſleiſee enterz, he ſhall have his age- Roll. Abr. 144.— 80) lt the 


tenancy efcheats to an infant, who is in by deſcent in the ſeignory, he ſhall have his age. Keilw, 105 
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langer in tail, the remainder to the ſon in tail, the remainder to 34+ 


* 


| aner «nd d... 
As if there be a leaſe for life, the remainder to the right heirs Roll. Abe, 

of J. S., who is dead at the time, his heir within age, he ſhall not 74% _ 

have his age when he comes in by aid prayer, for he hath it by © ** 
urchaſe. 5 . þ : 

: If an infant hath an eſtate in poſſeſſion by purchaſe ſufficient to Roll. Abr. 

anſwer the action, though he hath the reſidue of the eſtate by de- 43 

ſcent, be ſhall not have his age. . 


As if the father and ſon and heir pyrchaſe to them and the heirs Roll. Abr. 
of the father, and after the father dies, and a real action is brought 43. : 
againſt the ſon, he ſhall not have his age, although he hah the 
remainder in fee by deſcent. | | | a f 

If leſſee for life (a) ſurrenders to an infant who hath the reverſion Roll. Abe. 


by deicent, he ſhall not have his agg. i f 2 


guoad ſtrangers the eſtate for life hath continuance. Co. Lit. 338. b. 


If the father enfeoffs his fon aud heir in fee (5) with warranty, Roll. Abr. 
and dies, the ſon ſhall have his age, becauſe the warranty is caries i439. I 4- 15 
and therefore in lieu thereof he ſhall be adjudged (c) in by deſcent. (07. %y 


| he be en- 
feoffed by his father without warranty; for he may elect to be in of the one eſtate or of the other. Roll. 


Abr. 144. (e) So, if tenant in tail enfeoffs nis iſſue, and dies, the illue ſhall have his age, for he is te- 
mitted, and ſo in by deſcent. Roll. Abr. 144. 


If an infant be enabled by cuſtom to have and alien his land at Roll. Abr. 
a certain time, as at fifteen years of age, or when he can meaſure 14. 
a yard of cloth, after this time, and before his full age of twenty 
one, he ſhall have his age; for the cyſtom being to be conſtryed 
ſtrictly, does not extend to this collateral thing, | 

In a formedon in reverter, if the demandant makes himſelf heir Roll. Abe. 
to the donor, as heir at common law, and the tenant claims as *+3- 
younger ſon, as heir to the donor by the cuſtom, and prays the 
parol to demur for his nonage, yet it ſhall not demur, becauſe they 
both claim to be heir to the ſame perſon. | | 

In a nuper obiit by the aunt againſt the niece, and a demand of Roll. Abt⸗ 
the ſeiſin of the father of the aunt, who was the grandfather of 143 
the tenant, the tenant, who is in by deſcent from her mother, hy” 
ſhall not have her age, becauſe they are one heir, and of equal and faid, for 
condition as to. privity of blood, where the common anceſtor died tig princi» 


laſt ſeiſed, as the caſe muſt be intended. . ty 


and have iſſue, and die ſeiſed, in a nuper obiit by one of the iſſue 143. 
againſt the other within, age, the parol ſhall demur for the non- 
10 > the tenant, becauſe their common anceitor did not die laſt 
eiſed. 8 

It a deviſe be to the heir in tail, and if he die, c., that another Roll. Abr. 
ſhall ſell it, the deviſee ſhall not have his age, becauſe he hath the 14+ 
eſtate-tail by purchaſe. | | 


the ſon, the remainder to the right heir of the father, and after the 
father die, and the fee deſcend upon the ſon within age, yet he 
ſhall not have his age, becauſe he hath the eſtate tail by purchaſe, 

So, if a gift be made to the father for life, the remainder to a Roll. Abr. 


[3 


But if land deſcend to 4, and B., coparceners, and they enter, Roll. Abr. 


if a gift be made to the father for life, the remainder in tail to Roll. Abt. 


v he 
— - 5 = 


S ne 
72 


= I 
— A re = 


. 
u 
. 
: 
b 
i 
* 
a 
= 
nn 
4 
= 
ml 


— - . _ 5 y k — 
F ̃ 111 ̃ ² U «²⁵ .ůVůüiůÄ Ä - - 
I — PE 4 Fa 8 4 


- Wees 


630 Inkancp and Age. 5 
the right heirs of the father, and after the ſtranger die withont 
iſſue, and after the father die, and the fee deſcend upon the ſon 
within age, yet he ſhall not have his age, becauſe he hath the tail 
by purchaſe. . 

N. Bendl. If A., being tenant in tail, enfeoff B. to the uſe of A. and his 

_— 4. wife for life, and after to the heirs of A., and A. die, and the wife 

Lamb, ad. grant her eſtate to C., and his heirs, during the life of the wife, 

judged. and C. enter, and die, and the lands deſcend to his heir, againſt 


3 110 whom the iſſue in tail brings a formedon, the defendant ſhall not 
Judged. have his age, becauſe he is in only as an occupant, and no eſtate 


Carter, 88. of inheritance deſcended, 
S. C. cited. 


6. Where for the Nonage of the Vouchee. 


Roll. Abr. If an infant be (a) vouched and bound to warranty by the deed 
Gf When of his anceſtor, the parol ſhall demur for the nonage of the infant, 
for the nonage of the vouchee in a writ of entry ſur diſſeiſin, notwithſtanding the ſtatute of Mſtminſter i. 
C-.46. wide 2 Inſt. 257. Dyer 137. pl. 24. 
Roll. abr. If two coparceners in gavelkind are vouched as one heir, the 
144. parol ſhall demur for the nonage of the youngeſt, if he be ſeiſed; 
yet he is vouched but for his poſſeſſion. | | 
Roll. Abr. 80, if one coparcener be vouched, and have aid of the other co 
1 parcener, who is within age, the parol ought to demur. 
Roll. Abr. If a feme tenant in dower vouches the heir of her huſband, and 
(Hot . the huſband of the heir, the parol ſhall not demur for the nonage 
parol ought Of the (5) baron, his wife being of full age, becauſe the baron is 


. vouched only for the inheritance of the feme. 
murred, i 
both had been within age or the feme only. Roll. Abr. 144. 145. 


Roll. abr. If the youngeſt ſon enter into the inheritance deſcended, the 
145» parol ſhall not demur for his nonage, if he be vouched as heir 
within age, if the eldeſt ſon be of full age, who is heir in right, 
becauſe he cannot be heir by continuance. 

If a baſtard be vouched within age by reaſon of his poſſeſſion, 


Roll. Abr. 
8 8 the parol ſhall demur for his nonage, becauſe he may be heir by 


$ Co. 101. Continuance all his life, without claim to the contrary. 
Roll. Abr. If an infant be vouched by leſſee for life, by reaſon of the rever- 
45 ſion, which he hath by deſcent, the parol ſhall demur, although he 
| hath not the freehold by deſcent. | 
2 Inſt. 455. At common law if the huſband had aliened the lands of his 
wife, with warranty, and died, and in a cui in vita by the wife, or 
a ſur cui in vita by the heir af the wiſe, the alienee had youched 
the heir of the huſband within age, the parol ſhould have demurred 
till the full age of the vouchee. : 
(c) 13 E. 1. But by the ſtatute of (c) Vefm. 2. cap. 40. itis enacted, that if the 
8 e huſband aliens the right of his wiſe, (d) the ſuit of her or her hein, 
H. 8. c. 3 after the death of her huſband, ſhall not be delayed by the nonage 
(by which of the heir (e) that ought to warrant, but the (7) () purchaſet 
an entry is ſhall (+) tarry till the age of his warrantor to have his (i] war- 


given to the 
wife or her TANtY». 


heir after on alienation by her huſband) this act is of ittle uſg. 2 Inſt. 456. (d) Extends only 2 
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ar for cu; in vita, which are the proper actions upon an alienation by the huſband ; for if the wife is 
tenant in tail, and the baron aliens, and dies, and ſhe dies, her iſſue cannot have a fur cui in vita, but 
formedony in which the purchaſer may vouch the heir of the baron, and for his nonage the parol ſhall 


demur. 2 Inſt. 455. (e) So that it extends only to the heir of the baron that aliened. 2 Inf. 415. 
{ f) Intended only of ipſe emptor, not his heir. 2 Inſt. 456.—80 of the immediate purchaſer, and not 


his alienee, though he may vouch the heir of the haron as aſſignee. 2 Inſt. 455. 4 Co. 50. a. So, 
intended only where the purchaſer is tenant in deed, not where he comes in as vouchee or tenant by re» 
ceipt, and vouches the heir, &c. 2 Leon. 148. 1 Co. 1 5. a. 4 Co. 50. a. (g) Of any eſtate of Free- 
hold. 2 _ 546. () When he ſhall have a re- ſummons. 2 Inſt. 456. {i) Whether in law or deed. 
2 Inſt. 450. | 


7. Where for the Nonage of the Prayee in Aid. 


If in (a) action againſt tenant by the curteſy he prays (4) in aid Roll. Abe. 

of the heir within age, the parol ſhall demur. 2755 4 
| a) But i 

error is brought againſt tenant by the curteſy, the parol ſhall not demur for the nonage of him in rever- 
lion, per Roll. Rep. 251. ſaid by Houghton arguendo, quod Coke conceſſit, becauſe he is not tenant, 
(5) Where for che nonage of the prayee in aid and tenant by receipt in a writ of entry, notwithſtanding 
the ſtature of Weſtm. 1. c. 46. vide Init. 257. Dyer 137. pl. 24. 2 Leon. 148. 

If leſſee for life hath aid of him in (c) remainder within age, who Roll. Abr. 
is in by defcent, the parol ſhall demur ; ſecùhe, if he were ip by 35 


hal c) So, if 
purchale. leſſee for life hath aid of him in reverſion by deſcent. Roll. Abt. 145» 


If there be leſſee for life, the remainder to the right heirs of Roll. Abr. 
J. S., who is dead, and after the right heir die, his heir within 145. 
age, and the leſſee have aid of him, the parol ought to demur, for 
he is in by deſcent. 

90, if J. S., at his death hath two daughters his heirs, and after Roll. Abr. 
the one dies, and her part deſcends to her daughter within age, 145. 
the ho ought to demur for her nonage, though the aunt is in by 

urchale. i 8 
: In an annuity againſt a parſon, if he hath aid of the ordinary and Roll. Abr. 
patron, within age, yet the parol ſhall not demur for the nonage of 


145. 
- Roll. Rep. 
the patron : for the charge lies not upon the patron, but upon the 323. 8. 


323. 8. C. 
parſon. | cited, 
If two in reverſion by deſcent are received upon default of the Ru. Abr. 
leflee, and the one is within age, the parol ſhall demur. | 145. 


If a feme in by deſcent be received for default of her huſband, 2 Inft. 242, 
the parol ſhall demur for her nonage, though the (4) ſtatute be 60 23 


. 1. e. 3. 
parata petenti reſpondere. which vide explained 2 laſt. 341» 


In an 2 for a rent- charge reſerved upon a purparty, if the Roll. Abr. 
plaintiff leſſee for life hath aid of him in the reverſion within age, 145-6, 


who is in by deſcent in the reverſion, yet the parol ſhall not demur, 
becauſe the land is not in demand, 


8. In what Caſes if the Parol demur againſt one it ſhall againſt 
| another. 


: If two are youched, if the parol demurs for the nonage of one, 45 E- 3- 23» 
it ſhall for the other alſo. g . __ 

If aid is prayed of two coparceners, viz. the aunt and the niece, Roll. Abr, 
and the aunt hath the remainder by purchaſe, and the niece is in 46. 


within age, and hath the remainder by deſcent, the parol ſhall de- 
mur for both, | 
814 Sa, 
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So, if aid be prayed by one coparcener of two other co 


Roll. Abr. cen ther COPAreg. and 
146. ners, of which one is within age, and the other of full age, the wh 
pauarol ſhall demur for all. ; W A 1 
Roll. Abr. If the tenant vouch himſelf and J. S., as heirs, and J. &. i ledg 
246. within age, the parol ſhall demur for both. dem 
Roll. Abr. In a (a) dum fuit infra etatem by two coparceners of the ſeiſn 
34 in , Of their anceſtor, for the nonage of one demandant the whole 
non cms parol ought to demut. f n If 
mentis by two coparceners of a ſeiſing of their anceſtor, the parol ſhall demur for both for the nonage of and 1 
one. Roll. Abr. 146. | 8 8 land 
Roll. Abr. In a writ of entry ſur diſſeiſin by two coparceners, of which one thall 
147- js within age, qui non proſequitur upon the ſummons, yet the patol 
x ſhall demur againſt the other alſo. _ 15 1 In 
Roll. Abr. If a writ of error be brought againſt the heir of the recoveret oY 
147- within age, and a ſcire facias againſt the tertenant, if the parol * 
demur for the heir, yet it ſhall not demur as to the tertenant; ws 
for the heir ſhall not be at any prejudice, if it is reverſed as w he i, 
+». the tertenant. | „ RT Wu 
Rell. Abr. If four enter into (5) a recognizance, and after one die, his ge 
47 heir within age, in a /cire facias againſt the heir and the reſt, the 3s 
7805 parol ſhall demur againſt all. Tn „ 
where two are bound in a ſtatute, and one dies, his heir being within age. Hetl. 59. Lit. Rep. 72. 
Roll. abr. In a ſcire faciat againſt the tertenants to have execution of da Thi 
147. mages recovered againſt J. S. if the parol demurs againſt one of "IM a 
the tertenants for his nonage, it ſhall demur againſt all. b tho 
Co. Lit. In a ſcire facias if two coparceners are received upon the default Wl WI 
746. a of the leſſee, and the parol demurs for the nonage of one of the I abate: 
ry es coparceners, it ſhall demur for both. | ane t 
Dyer, 239. If in debt upon an obligation againſt B. and C. ſons and heirs "IM 
pl- 39- of the obligor, and againſt D. the daughter and heir of A. who er. ar 
pens why Was another of the ſons and heirs of the obligor in gavelkind, to ©... 
Ne. Bond. - proceſs is continued till the uncles are outlawed, and the niece 77 
148. pl. of. waived, and after the uncles are pardoned, and bring a ſcire faciu of he 
ew ag againſt the plaintiff, who thereupon declares againſt them ſimul If 2 
And. 10. cum the niece, and the uncles plead their niece is but of the ag: infant | 
8 BL >: of ſeven, unde non intendunt quod durante minor! etate ſud they ougnt ¶ nur ur 
judged. - to anſwer, Oc. yet the parol ſhall not demur; for the niece is out to have 
3 of court, and guoad her the original is determined, and at her full d pro 
age no re-ſummons could be ſued againſt her, but the uncles only, Wn, be 
becauſe ſhe never appeared in court. © 
| te hoe | | A co 
9. In what Caſes the Demurrer of the Parol for Part ſhall by e be ve 
25 23 8 . 4 ee for all. 2 Be „ “““ If a 
„ 5 . vas ſeif, 
47 Aﬀſ.q. Ina writ of error upon a judgment for diyers things againſt n Nn age, 
Roll. Abr. infant upon a recovery by his anceſtor, if the infant diſclaims tor nceſtor 
7 part, by which the judgment is to be reverſed for error therein, 3 
pet for the nonage of the infant the parol ſhall demur for the e 
reſt, and this ſnall make the parol to, demur alſo for that inW &eman 


which the infant hath diſclaimed, becauſe it is but one record 
ennie £24 ©8339 3 „ t EDS Tak. an 


4.4 
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a Gros if be hath by Fe n. b ll hare fon he 


v% | 

whole. | | 2 | 
* The ſame law in an action againſt an infant, if he acknow- Roll. A 
1 ledges the action of the demandant for part, (a) yet if the parol 747: 

s — for the reſt, it ſnall demur for all. 5 F 3 
Gn | reddat the tenant may confeſs the actzon for part, and pray bis age for the reſt. Bro. Age g. 
10 If an infant brings a writ of (5) entry fur diſſtiſin to his father, Rall. Ave. 
Ve of and the tenant pleads the releaſe of the father as to part of the 147. 

land in demand, by which the parol is to demur for this, yer it br on a 
{hall not demur-for the reſt. 5 |  diſſeifin in 
8 | ; the per, age is taken away by J:fim. 2. e. 47. which vide 2 laſt. 256. 
| In an (c) aſſiſe by three coparceners, if the tenant claims as Roll. Abe, 
ere tenant by the curteſy of the whole, and prays in aid of one of (run | 
aral the plaintiffs in reyerſion within age, and hath aid of him, by mut be 
ants which the parol ought to demur for the third part that belongs to intended of 
Pp ug P 8 
a t0 the infant, and not for the reſt, yet becauſe the aſlife ſhall not be — 
8 taken by parcels, it ſhall demur for the whole. FI pang + 
? ay afliſe of nowel diſſeiſn, even at common law the parol ſhould not have demurred. Roll. Abr. 3414 

\ the rr AC, | | 
12 10. Of the Prayer of Age and Counterplea. 

f das The granting that the parol ſhall demur in judgment of law is 6 Co. 3. a. 
one of in farour of the infant, therefore the court ex officio ought to grant 

1efanlt it, though the tenant will anſwer. 

efay 


(el Where age is granted, or the parol demyrs the writ does not 2 Inft. 258. 
of the E abate; but the plea is pyt without day until full age, at which AS OY 
p beg * — ; 3 

wes time there ſhall be a re-ſummons. | 
d heirs In a formedon if the tenant vouches J. S. as couſin and heir of, Dyer, 29. 
A. who Wi: and for his nonage prays that the parol may demur, he ought P.. 48. 
relkind, to ſhew how he is coulin, ; 
e niece If in dower the tenant vouches one within age, in favour there- 6 Co. 5. a 


re facit Mot, he ought to ſhew a deed. 

m emu if a man hath aid of an infant, and of the king, becauſe the Roll. Abr. 

the age infant is in ward to him, after a procedendo the parol ſhall not de- 1 * 
y ought mur upon demand for the nonage of the ward; though this ought Dew, 256. 
ce is out to have been granted, if he had demanded it at the time of the pl. 4-. 

her full Wk: prayer; for the procedendo commands the juſtices to proceed, 1 


les onlf, nd he ought to haye ſhewn this in Chancery to ſtay the pro- 


edendo, f 
A counterplea of age is like an eſtoppel, and therefore ought 3 Bult. 144. 
o be very plain and certain to every intent. ws | 
If a man ſays in an action (in which age lies) that his anceſtor Roll. Abe. 
vas ſeiſed in fee, and died ſeiſed, and this deſcended to him with- 746, 


tal 


gainſt e, and prays his age, (4) it is a good counterplea (e) that hig 12 — 
laims for n VVV hath an el- 


ms 107 nceſtor did not die ſeiſeg. 
ir for the WW that his father was attainted, Ke. Dyer 137. pl. 26. 3 Bulſ. 144. vide and the ſeveral authorities 
r that in dete cited; and ſee Roll. Rep. 325+ and the books there cited. Cro. Jac. 393. (e) In à like caſe. 
r tha ny . &mandant traverſes the deſcent, and day given the tenant to adviſe what to do. Hob. 266. 5 
e record; e Ee ee pe: 


and If 


— 
WE 
a 
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2 E. 3.55 If an infant upon default of the tenant prays to be received, he. Fo 
Kol Abr. cauſe the <a is tenant by the —_ + "ul the death of his ” 
7 mother, the reverſion to him by deſcent as heir to his mother, "8 
and prays the parol may demur, it is a good counterplea of the the i 
age, that the land was given to the mother and her firſt huſband T 
in ſpecial tail, and the huſband died without iſſue, and ſhe took hed 
the tenant for her ſecond huſband, ſo the ſecond huſband in hy a 
abatement. | 1 | | x 1 
Amcotts . In a writ of error out of the Common Pleas the only queſtion ad 
2 pong was, whether upon a plea by the defendant to have the parol de. La 
Lev. 163. mur, (iſſue being joined by the infant that ſued by his guardian, dnt is 
Nam. 138. and it being tried, and found againſt the infant,) a peremptor cone p 
— * judgment ſhould be given againſt him, or only a reſpondeas ouſter 4 
adjudged, It had been argued and much laboured in C. B. that it ſhould be . 
only a reſpondeas ouſter ; but after great debate, they held the lay pos 
to be manifeſtly clear, that every dilatory plea that receives its tril g“ 
by the country ſhall be peremptory, let it be of what nature ſo- e; 

ever, though this caſe was a caſe of as much compaſſion as could e. 
be, and the court would have ſhewn the infant any lawful favour; WW = e 
and of the ſame opinion was the court of B. R. upon the writ of, But 

error. | ; the m 
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Informations. 


(A) Of the Nature and ſeveral Kinds of Information 
(B) In what Caſes they lie. | 
(C) In what Manner they are to be laid. 


(D) Of filing an Information, the Proceeding 
thereon, and the Proviſions made herein If 
Statute. d 


(A) Of the Nature and ſeveral Kinds of Information 


N information may be defined an accuſation. or complait 

exhibited againſt a perſon for ſome criminal offence, «In 

immediately againſt the king, or againſt a private perſon, W. 

from its enormity or dangerous tendency, the publick oe 
4 


be quires ſhould be reſtrained and puniſhed, and differs principally 
| bis from an indictment in this, that an indictment is an accuſation 
ther, found by the oath of twelve men, whereas an information-is only 
| the the allegation of the officer who exhibits it. 
band This difference between informations and indiftments has (a) 7ide S 
took made (a) ſome men conceive, that this kind of proceeding was er 
in dy utterly unlawful, as being not only contrary to the original frame ons 608 
| and nature of our laws, but alſo contrary to (5) Magna Charta, ment. 
eſtion and ſeveral other ſtatutes, which require that no man be put to 3 
ol de. anſwer, Sc. but upon indictment or preſentment. ra Sirom 
rdian, And in 2 Hawk. P. C. it is ſaid to have been holden, that the king ſhall put no one to anſwer for a wrong 
ptory cone principally to another, without an indictment or preſentment, but that he may do it for a Wo 
| done principally to himſelf; for which is cited Theol. b. x. c. 4. ſ. g. 10. xc. Finch 336. Fits. ation 
ler. ſur le caſe, &c. Alſo, from the abuſes made of them, they have been complained of as unlawful, as 
uld be particularly in the reign of H. 7. when by force of a ſtature made in the x1th year of that reign, which 
he law impowered juitices of aſſiſe and peace to proceed on all penal ſtatutes by information, they were made uſe 


% 
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* of by Empſon and Dudley to the great oppreſſion of the people: But this ſtatute was repealed by 1 H. g. 
ts tri b. 2 Hal. Hiſt, c. 20. (6) Cap. 29. and 5 E. 3. c. 9. 25 E. 3. c. 4. 28 E. 3. c. 3. and 42 E. 3. 
ure ſo⸗ t. 3 Fe in the very ſame act of parliament, which aboliſhed the court of ftar-chamber, viz. 16 Car. 1. 


> Could . 10. § 6. a conviction by information is expreſsly reckoned up, as one of the legal modes of convinc- 
nder inz ſuch perſons as ſhould offend a third time againſt the proviſions of that ſtatute.] 
} * ; : ' 
writ of But though, as my Lord Hale obſerves, in all criminal cauſes 2 Hal. Hi 
the moſt regular and ſafe way, and moſt conſonant to the ſtatute ). ©. c. A 
. 3 (c) But no 
of Magna Charta, c. is by preſentment or indictment of twelve information 
ſworn men, yet he admits that for crimes (c) inferior to capital will lie for 
; ones, the proceedings may be by information; and this, from * capital 
crime, or 


the (d) long and frequent practice, is now certainly eſtabliſhed as 
part of the law of the land ; and therefore, at this day the follow- 
ng kinds of informations may be exhibited, wherever the nature 
of the offence deſerves ſuch a proceeding. 


C. J. & tetam curiam.—Et vide Show. 106. &c. 


% For an offence principally and more immediately againſt 
de king an information may be exhibited in the name of the 
ung's attorney general (e), and ſuch information may be filed 
athout any application or leave of the court, and the party ſhall 
de obliged to anſwer the ſame : alſo, the ſtatute 4 & 5 V. & M. 
. 18. which requires a recognizance for payment of coſts from 
jerſons exhibiting and proſecuting informations, does not extend to 
rtormations filed by the king's attorney general, and it is (J) ſaid 
dat the court will not quaſh ſuch information on motion, but will 
obige the party to demur or plead thereto. 


al durin 


det 


nation 


geeding 
rein H 


cord. Rex v. Wilkes, 4 Burr. 2555.] (J) Salk. 372. pl. 13. Ld. Raym. 370. 


4%, On application, and leave of the court, grounded on mo- 
on and affidavit of ſome miſdemeſnour, which if true, doth from 


rmation 


s evil tendency merit ſuch proſecution, the court allows of the 3 


for miſpri- 
ſion of tea - 
ſon. 

2 Hawk. 

P . . C. 26. 


3. 2 Hal. Hiſt, P. C. c. 20. (4) That informations were at common law. $ Mod. 46 3. per Holt, 


2 Hawk. 

P. C. c. 26. 
& vide 
Carth. 46 5- 
6. That no 
ſuch infor- 
mation can 
be brought 
on a penal 
ſtatute, 

[(e) It may 
be exhibited 
by the ſoli- 
citor-gene- 


g the vacancy of the office of attorney general; and that, without ſuggeſting ſuch vacancy-on 


2 Hal. Hiſt, 
un Ling of an information in the name of the maſter of the crown- P. C. e. — 
r comp" tice; and of ſuch kind of informations there are numberleſs 
__ why ovens in the crown · office. | | 
on, W. zah, Where by many penal ſtatutes the proſecution upon them But for this 
ck goo! I dy the acts themſelyes limited to be by bill, plaint, informa- u 
qui | 1 ions gui 


tion, 
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tam, or Ae tion z Or indictment, there, without doubt, the proſecution ma 
tions en Fe- be by information as well as by any other of theſe methods; alſo 


Rep, | 
Kinne 
alſigas 
1 Burr 
100 
It will 
brovgt 
v. jon! 
bim, 
magiſt 
Rex v. 
m giti 
any bac 


nal Statutes. a e | s ; | 
fBurifa Of common right, ſuch an information, or an action in the nz. 


fta'ure be ture thereof, may be brought for offences againſt ſtatutes, whe. 
ps ni ther they be mentioned by ſuch ſtatutes or not, unleſs other ne. 
it will be no thods of proceeding be particularly appointed, by which all other 
2 are impliedly excluded. , 


ation, though in ſuch caſe an indictment may lie. Crofton's caſe, 1 Ventr. 63.] 


(a) For the gqthly, Informations in nature of (a) a quo warranto may be, aul 


wit of 9 frequently are, exhibited, with leave of the court, for uſurpin 
warrants, a N. dj 9 * - x - * e bud Pl 5 
end how it Privileges, franchiſes, Oc. which in ſome reſpects is (6) a cini 
differs from ſuit, as it is uſed as a proper means to try a right, though it pu- 
an intorma- 


Gon in na. niſhes the miſdemeſnour, ſuch as the uſurpation, &c. An 
ture of a gu warrants, vide 2 Inſt 282. 495. Latch 46. Sid. 86. Old N. B. 107. Cro. Jac. 25 for ip 
260. 528. 3 Bull. 54. Cro. Car. 311. — Of the proceſs on ſuch information, Carth. 503. Id. Ram, ieh 
426. Salk. 55. Comb. 19. pl. 4. Salk. 374, pl. 15. For the judgment thereon, Palm, 1,2, My 
2 Rol. Rep. 113. Cro. Jac. 260. Salk. 374. pl. 15. 4 Mod. 55. 58, Carth. 218. 1 Butr,qo, es C 
(5) And being a kind of civil proceeding, there ought to be no great fine ſet on the party. ing th 
| | gued, 
| 1 . partici 
(B) In what Caſes an Information will he, recom 
4 Þ proc 
$ Hawk. HERE we ſhall lay down what hath been collected by Serjem mat. 
| th _ 54 Hawkins, and is, as he ſays, every day's practice, agreeable ]Mi!turi 
ſeveral au- to numberleſs precedents, v:z. either in the name of the kings t laſt 
thorities attorney general, or of the maſter of the crown-office, to exhibit the pr 
1 informations for batteries, cheats, ſeducing a young man or mat 
1107. man from their parents, (c) in order to marry them againſt ther en 15 
pal 1623 conſent, or for any other wicked purpoſe, (d) ſpiriting away viſ*:tes 
(iSkin. 45. child to the plantations, reſcuing perſons from legal arreſts, pen nate 
pl. 19. 8. P. Juries, and ſubornations thereof, forgeries, conſpiracies, (whethet re a 
[An infor- to accuſe an innocent perſon, or to impoveriſh a certain ſet e in 
| is reg lawful traders, &c. or to procure a verdict to be unlawfully given vill no 
tempting to by cauſing perſons bribed for that purpoſe to be ſworn on a tale, 1 
E. 5 ey. and other ſuch like crimes, done principally to a private period” thi 
crown to as Well as for offences done principally to the king; as for livgprcu; 
procurean ſeditious words, riots, falſe news, extortions, nuiſances, (as l undre 
a edgar, not repairing highways, or obſtructing them, or ſtopping a com An 
1 8 vy. * mon river, Cc.) contempts, as in departing from the parlamen"ins 
Vaughan, without the king's licence, diſobeying his writs, uttering monte kin, 
1 FP without his authority, eſcaping from legal impriſonment on 1" NM. 
publiſhing proſecution for a contempt, neglecting to keep watch and warh aun 
an obſcene abuſing the king's commiſſion to the oppreſſion of the ſubje ll 
ber making a return to a mandamus of matters known to be fall _ 
2 Str. 788.; and in general any other offences againſt the publick good er fa 
tor blafpbe-" or againſt the firſt and obvious principles of juſtice and com = 
Dee 6 NS 
for procuring a man to marry a pauper in order to exonerate a pariſh, Rex v. Watſon, x Wilſ. 41; K. 8 
v. Tarrant, 4 Burr. 2106.; for an undue diſcharge of a debtor by judges of an inferior court, Moran ne we 
caſe, Cz. temp. Hardw. 135. ; for a refuſal by a captain of a ſhip to let the coroner come on board, Ret Wing 


v. Solgard, 2 Str. 1074. Aidr. 231.; for keeping great quantities of gun-powder as for a nuifancy, Ret 
v. Taylor, 2 Str. 1167. ; for malicivuſly impreſſing a captain, as a common ſeaman, Rex v. Wa 


-Y 


Hep. 19.3 for printing a ludicrous account of a marriage between an actreſs and a married man, Rex v. 
Kinnerſley, Id. 294.; for an impoſture and conſpiracy, Id. 292. ; for procuring a female apprentice to be 
aligned, though with her own conſent, for the purpoſe of proſtitution, Rex v. Delaval, Id. 435. 
1 Burr. 1434-3 for ſeducing a woman, habituated to drinking, to make ber will, Rex v. Wright, 2 Burr. 
1009 ; for bribing perſons to vote at a corporation election, Rex v. Plympton, 2 Ld. Raym. 1377. 
It will lie againſt a juſtice for any improper. official conduct, as for demanding a ſhilling of a perſon 
brought before him for diſcharging bis warrant, and committing the party for retuſing to pay it, Rex 
v. Jones, 1 Wilf. 7.; for voluntarily abſenting himſelf from a ſeſſions which could not be ho!den without 
bim, Rex v. Fox, I Str. 21.; fer corruptly diſcharging a perſon committed in execution by another 
magiſtrate, Rex v Brooke, 2 Term Rep. 190.; for improperly granting as well as refuſing a licence, 
Rex v. Holland, 1 Term Kep. 692, But the court will not proceed in this extraordinary way againſt a 


| my 
Alſo, 
e m- 

Whe- 
er me 
Others 


any bad intention, Rex v. Palmer, 2 Burr. 1162. Rex v. Jackſon, 1 Term Rep. 653.; and will in ge- 


be, and neralj in ſuch caſe diſcharge the rule with coſts. Rex v. Palmer, 2 Burr. 1162. Rex v. Fielding, Id. 
: 0 bet, See alſo Rex v. Eundem, Id. 722. And where application is made for an information againſt 
urping " 


bim for having improperly convicted a perſon, the party complaining muſt make an excu'patory atfidavirg 


a cini fully deny ing the charge. Rex v. Webſter, 3 Term Rep. 388 
1 it Pls | 95 | 

An information was exhibited againſt D. an attorney of C. B. Carch. 14, 
Ieh or (peaking ſcandalous and reproachiul words of Sir John Kay, n. T0 
1 jaipht of the ſhire for the county of Tork, and a juſtice of peace, Ba 
Bus. r concerning his ſaid office of juſtice of peace, and the exerciſ- 


ing thereof; and upon demurrer to this information it was ar- 
cued, that it would not lie for ſcandalous words ſpoken only of a 
particular perſon, becauſe he might have an action on the caſe to 


e. recompence him in damages; though it was admitted, that ſuch 

p proceeding might be warranted for libels, or for diſperſing de- 
Serjcant iſ -=5tor 5 letters, becauſe by ſuch means the publick peace might be 
zgreeable lilturbed, and diſcords fomented among neighbours, which might 
he kings: [aft be 2 publick injury, but that there was no ſuch miſchiet in 
0 ehe preſent caſe. On the other fide it was inſiſted, that this in- 
n or we ermation was founded on ſufficient matter, . becauſe this proſecu- 
inſt ther ion is not only. as it reſpects the perſon of Sir John Kay, but it 
g Away} cates to him as he is a publick magiſtrate, and one who is ſubor- 
efts, pen mats to the government, and therefore ſuch defamatory words 
(bebe reproach to the ſupreme governor, by whom magiſtrates 
ain ſet re intruſted, and from whom they derive their authority, and it 
ally gen fil not be denied but that words reflecting on the publick gorern- 
n a tal ent are puniſhable at the ſuit of the king by information; and 
ite pero this reaſon the court held that an information would lie, and 
for lib ereupon gave judgment againſt the defendant, and fined him an 
des, (as i undred marks. 84 | | 
ing a colt An information was exhibited by the attorney general for con- Hil. x5 & 
parliament” "5 to deſtroy the king's revenue of the exciſe: And whereas Rar n 
ing mon king by indenture, Sc. prolat., had farmed the exciſe of Lon- Rex v. 
nent on RF" Middleſe, and Southavark, to A., B., and C., rendering 11,8001. Starting and 
and wad” ©”. monthly, Sc. that the defendants, and others ignot. re "ee 
he ſubjech c ulcite, factioss, & ſeditiosè conſultaverunt & conſprraverunt ad e Lav. 
o be falle iruend. &&f depauperand. farmaries exciſe predict., &c. and many 125. Sid. 
lick 9 her facts were laid in the information tending to the deſtroying 74 Keb. 


and com che exciſemen, depauperating them, deſtroying the king's re- 
; nue of exciſe, pulling down the exciſe-houſe, raiſing a tumult 


650. 8. C, 


Will. 4 MM ongit the poor people, & c. But the jury that were to try the fp 
court, Morgue were unwilling to find this matter, though expreſsly proved, 

* — ring it might be conſtrued no leſs than treaſon, and ſo would 

a , h | 


only 


m-gittrate for a mere error of judgment, or a miſtake of the law; if he has ated honeltly and without 
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ſultaverunt, & conſpiraverunt ad depauperand. farmarios dom, regi 


Inkormations. 


only find that ſuch and ſuch of the defendants illicit, faiin}, 
& ſjedrtiose fe aſſemblaverunt, & ullicite, factiosè, & ſedition> wn. 


char 
and 

inc 
But 

mea! 
was 

they 
cy, 
tried 
court 
cited 
court 
and t 


exciſe prædict. prout præditt. attornat. gen. dom. regis, Wc. & qu 
totam alium materiam in informatione contentam find them not guilty, 
and find J. S. not guilty generally, It was moved in axreſt 9 
judgment, that here is no offence at all found; for to conſpire i 
depauperate the king's farmers is no offence, for it may be doneh 
lawful means; and that they are laid to be the king's farmers is hu 
a deſcription of their perſons, not that it was at the king's revenue 
of exciſe the conſpiracy ſtruck, and the aſſemblaverunt is not the 
charge, for then it ought to have been laid riotose & routes, bu 
only leading to the conſpiracy ; for they mult aſſemble before the 


can conſult and conſpire. It was anſwered by the king's counſch 8 and { 
that the illicitè afſemblaverunt is an offence againſt the law, and uin, 
properly and fully laid as could be; for riotosè is where the aſſem has 
bly is with intent to commit a riot, and rowtose for a rout ; but u Mac 
aſſembly may be illegal and puniſhable, and yet the intention and v 
that aſſembling may be good, as 21 H. 7. Bro. tit. Riots 1, fou 
Fineux ; as if men meet to prevent the breach of the peace be-iſWought 
tween A. and B. A. going to market, and B. threatening to ben dere 
him there, and to this aſſembly no properer epithet could be wirt 
than z//icite ; but beſides, all manner of combinations and con ought 
deracies are unlawful without reſpect to their end, 27 A eanno 
Moor, Lord Gray's caſe, and Cro. Ja. the cafe of the Puritans er, or 
titioning; but this conſpiracy, being to depauperate another n this 
is unlawful in its end. And to anſwer the objection that hath bene de 


ord « 
bitenc 
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d vi & 
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made, it might be ſaid, that although the depauperating of an 
ther man may be by lawful means, and the conſequence of a lay 
ful act, yet that is becauſe it is not in the intention of the pa 
but it is damnum abſque injurid; but for a number of men to 
ſign and conſpire the depauperating of another, cannot certaini 
be lawful, for there the damage to the third party is their only ail 
and end, and it is as well againſt the law of charity and comma 
ſociety; and this might be ſaid, if there were nothing of it 


king's farmers in the caſe; but here the inducement to the w were 
charge in the information is, that the defendants, c. machinaup"d thi 
defraudare & deprivare dictum dom. regem de rodditu ſuo prædil. Mg ar 
prædictos furmarios, Wc. deſtruere & depauperare, did ſo and encerr 
now this inducement in the whole is applicable to every brandmers 
of the charge, and the jury having found thoſe charges as Hen, a 
are laid, ſcilicet modo & formd prout, Oc. they have found connerrant 
quently that it was done by the defendants, machinantes, © wlick 
which makes it in their intention to ſtrike at the king's reve & az 
as well as in confequence. It was alſo urged for the defendu unla 
that for a bare conſpiracy, without any act done in proſecution ed; 
it, no information would lie: But curia cont. for though g of- 
muſt be ſome fact to be as evidence of the conſpiracy, as 99” © 
Poulter's caſe, yet it is the conſpiracy that is the crime, and ui” and 
being found, it is enough. It was alſo urged by the king's cog” pro 
fel, that the mods & forms prout in the verdi extends to al if? 1s a 


char 


2 
S 


** TROL r 2 > * f N 
4 r 8 N N 2 
£ 


Informations. 


fin, charges of fact that were done in proſecution of this conſpiracy, 
a and the acquittal quad tot. al. materiam, &'c. extends to the diſ- 
1. reg inck charges of facts that have no relation to this conſpiracy : 
e ut Windham Juſtice ſaid, the modo & formd prout could by no 


guilty, i means make the verdict comprehend other matter of fact than 


reſt of was expreſsly found. It was moved by the king's counſel, that 
ſpire to they might inform the court of the heinouſneſs of this conſpira- 
Tm BY and how it was proved to be upon evidence to the jury that 
$ is by wied it, to aggravate the offence, and induce the diſcretion of the 
revenue court to increaſe the fine; and the caſe of Machin and Tully was 
not the WY cited, where a battezy being found by ui prius againſt them, the 
5028, but WY court informed themſelves of the heinouſneſs of it by affidavit, 
ore they and thereupon vacated a fine that was ſet in a judge's chamber, 
counſe), and (et a high fine upon the defendants: But the court refuſed it, 
, and u bſing, that were a way to let in thoſe matters of which the jury 


le afſen has acquitted them, ” ſuffering affidavits to be made, but in 
ST Mech caſe the jury found the defendants guilty of the whole 
-ntion and what needs aggravation of this, which appears ſo foul as it 
ts 1, h bound? The court after unanimouſly concurred, that judgment 
peace be eught to be given for the king, though as to the offence found 
ig to beaſt ere was ſome variety of opinion. Windham diſtinguiſhed be- 
be given xt a confederacy and a conſpiracy, that for a conſpiracy there 
ad cone ought to be ſome fact done in execution of it; fo an indictment 


PN Goo be maintained againſt a man as a common thief, or champer- 
ritans er, or foreſtaller, without laying ſome fact of thoſe offences; and 
ther mu n this he grounded himſelf upon 29 Af. 45. but he held, that here 
hath bet he defendants are found guilty of a confederacy, which is not a 
g of un ord of art, but may be expreſſed in other terms, and ſuch an 
of a fence will this matter found amount unto; he held the infor- 


the pa ntion as to the unlawful aſſembly not good, becauſe they want- 


nen to d 


t certiiii endants acquitted; and as to the intention of defrauding the king 
r only ak the rent, Sc. he held the acquittal did extend, becauſe they 
d comme ere acquitted of the facts to which that was to be applied; but 
ing of t o the confederacy, the verdict has found enough, and though 
the vid Vere to a private end it were unlawful; but here it is more, 
macbinamnd that which will aggravate it highly ; for the cuſtomers of the 
predif. Ms are publick perſons, as the king's revenue is of a publick 
ſo and ncern, and it is ſet forth in the information that theſe were 
very brand"mcrs of a very great value; it is one thing to beat a private 
ges as W and another thing to beat a publick officer, or the king's 
yund con rant; if a man ſhould ſtrike the ſheriff, that has the character of a 


nantes, & 
8 revel " 


ublick officer, it would be a high offence. Tuuiſden held, that 
 & armis was not neceſſary, and that they are found guilty of 


defend ui unlawful aſſembly; and in that my Lord Chief Juſtice con- 
oſecutio red; as alſo that the intention of defrauding and depriving the 
hough dhe g of his ſaid rent is implicitly found within the modo & form 
cy, a8 „, Oc. for ſo ſhall the machinantes, &c. be applied. Twife 
ne, and WF" and Keeling concurred, that for a conſpiracy alone without 
king's cg” proſecution, information lay; and Tvi/den ſaid, a confede- 
ids to - 18 a farther degree of a conſpiracy ; and they all agreed, that 
_ | Wy | the 


d of & armis; as to all the ſubſequent facts, he held the de- 
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(a) Salk. 
375. pl. 18. 
Raym. 34. 
2 Hawk. 
P. C. c. 26. 


I 4- 

Carth. 226. 
The King 

v. Roberts. 


Informations; 
the king's revenue being concerned did highly aggravate the of. 
fence; 2 H. 4 J. and 8 H. 5. B. were cited, that for maintenance 
of that a monk ſhould be able to contract, and probi homines (1 
Dale ſhould be a corporation. Lord Chief Juſtice cited old Magn, 
Charts, where there is a ſtatute ,againſt ſuch as ſhould underyalye 
lands in the king's hands. So judgment was given for the king; 
but the ſettling of the fine was reſpited, becauſe they would 
conſider as well qualitatem delinguentis as guantitatem delicti. In 
this caſe were cited 3 E. 3. 19. 43 Af. pl. 38. Afterwards, the 
fame term, Starling was fined 300 marks, and the reſt of the 
brewers 100 marks a- piece, but with ſome apology by the court 


for the ſmallneſs of the fine. 


(C) In what Manner they are to be laid, 


D Egularly, the ſame certainty that it is required in an indif 

ment is in like manner required in an information; but it has 
been (a) holden not to be neceſſary to repeat the words dat, cur, 
hic intelligi & informari in the beginning of every diſtinct clauſe, 
if the want of them may be ſupplied by a natural and eaſy con- 


ſtruction: | 65 4 

In an information againſt Roberts the ferryman over the riet 
Merſey, which parts Augleſea from Carnarvonſhire in IW ales, it ws 
laid generally, viz. that this was an ancient ferry time out df 
mind, and that 1d. was the uſual rate for the paſſage of a ma 
and horſe, 7d. for 20 cattle, 2d. for 20 ſheep, &'c. that Robert 
being the common ferryman, between 7 Septembris anne. 2. Jt. 
and the day of exhibiting this information, inzu/{z, oppreſſive, & 
deceptive cepit & extorſit de diverſis ligeis & ſubditis domint regit i 
notis to the attorney general, paſling that way, diverſas denariurut 
ſummas exceden. antiquam ratam & pretium pro paſſagio & tra: 
portatione ſuis & averiorum ſuorum, videlicet, pro paſſagio & tral 
portatione cujuſlibet perſone cum equo ſuo 2d, & pro quibuſlibet 20 as 
tallis 25. & fic ſecund. ratam prædict. pro majori vel minori numm 
averiorum, c. The defendant was found guilty, and it ws 
moved in arreſt of judgment, that the information was zo generd 
and uncertain, becauſe it did not allege that any particular perl 
or any certain number of cattle, were ferried over within tit 
time laid in the information; neither did it mention any partic As 
lar perſon from whom. the extorted rates were taken, which 
ought to do, that the ſingle offence might certainly appear to ti perſo, 
court; and after great deliberation the whole court was of that d. 


nion; and per Holt, Ch. Juſtice, in every ſuch information a ſings = 
offence ought to be laid and aſcertained, :becauſe every extori 150 
from every particular perſon is a ſeparate and diſtinct offene i ter 
and therefore they ought not to be accumulated under a genes matio 
charge, as it is done in this caſe, becauſe each offence requires? Procec 
ſeparate and diſtin puniſhment, according to the quantity" 3 
the offence; and it is not poſſible for the court to propor 2 


the fine or other puniſhment to it, unleſs it is ſingly and cer =. 
Iy laid. | > Hh 


- 


Informations. 


e ol. 
tance 


(D) Of filing an Information, the Proceedings 


fon thereon, and the Proviſions made herein by 
value Statute. . h e 
kin ; | 8 YL 3 6 

EY I ſeems to be the eſtabliſhed practice at this day not to admit 
i. In of the filing of any information (except thoſe exhibited in the 
ds, the name of his majeſty's attorney general) without firſt making a 


of the 
e court 


rule on the perſons complained of to ſhew cauſe to the contrary 
which rule is never granted but upon motion made in open 
court (a), and grounded upon affidavit of ſome miſdemeſnour, 
which, if true, doth either for its enormity or dangerous ten- 
dency, or other ſuch like circumſtances, ſeem proper for the moſt 


EAR publick proſecution z and if the perſon, on whom ſuch rule is 
TO made, having been perſonally ſerved with it, do not at the da 
Indie given him for that purpoſe give the court good ſatisfaction by af- 
ut it haz fidavit that there is no reaſonable cauſe for the proſecution, the 
dat. cur, court generally grants the information; and ſometimes, upon 
 claule, ſpecial circumſtances, will grant it againſt thoſe who cannot be 


aly cot perſonally ſerved with ſuch rule; as if they purpoſely abſent them- 
ſelves, Sc. (6b) | 


the rivet ral defendants cannot ifſue upon diſtin rules for one or more informations againſt each, 3 Burr, 1270. 
673 it was (5) Rex v. Badouin, 2 Str. 1044+ Ca. temp. Hardw, 271. ] | | 

+ opts But if he ſhew good cauſe to the contrary, as that he has been 2 Hawk. _ 
8 indicted for the ſame cauſe, and acquitted, or that the intent is F. C. <-26» 
3 o try a civil right Whic as not been yet determined, or that t © diſcretion of 


complaint is trifling or vexatious, &:c. the court will not grant 


ow, : the information without ſome particular circumſtances, the judg- nn 
. F ment whereof lies in diſcretion. | is guided by 
narurt the merits of the perſon applying, Rex v. Bickerton, 1 Str. 498. Rex v. Miles, Dougl. 283. Rex v. 
 o& trau Haſwell, Id. 387. Rex v. Webſter, 3 Term Rep. 388. Rex v. Hankey, 1 Burr. 315. Rex v. Peach, 
, io trau H. 548. Rex v. Symonds, Ca. temp, Hardw. 240. Rex v. Robinſon, 1 Bl. Rep. 541. ; by the time 
ibet 20 i of the application, Rex v. Robinſon, 1 Bl. Rep. 54 l.; by the nature of the caſe, Rex v. Spriggins, 1 Bl. 


Rep. 2. Rex v. the Inhabitants of Wigan, Id. 47. Rex v. Groſvenor, 2 Str. 1193. 


ori nume Rex v. Robinſon, 1 Bl. Rep. 541. and by the conſequences that may potfibly reſult from it. 


nd it ws $41.—The court will never grant an information on a penal ſtatute, where the penalty veſts in the crown 
only; in that caſe the attorney. general muſt file it. Rex v. Hendricks, 2 Str. 1234. Nor will they 
| Foo gener jnterfere upon the application of the attorney-general, in caſes proſecuted by the crown, for he may ex- 
lar dibit an information himſelf, Rex v. Philips, 3 Burr. 1564•1 „ 
ithin tit | | 146.39 
8 partich As to the proviſions made herein by ſtatute, by the 4 & 5 W. 
„ which M. cap. 18. reciting, that divers malicious and contentious 
ear to tif perſons had, more of late than times paſt, procured to be exhi- 
of that ops bited and proſecuted. informations in, their majeſties courts of 
jon a {ing King's Bench at V. e e againſt perſons in all the counties of 
„ extortidl England, for treſpaſſes, batteries, and other miſdemeſnours; and p 
& offence) after the parties fo informed againſt had appeared to ſuch infor- 
er a genen mations, and pleaded to iſſue, the informers had very ſeldom 
e requires" Nocceded any farther, whereby the perſons ſo informed againſt 
uantity* - been put to great charges in their defence; MGR t 
proporin f e trials of ſuch informations verdicts had been given for t <P» 
and cena 2 797 proſequi entered againſt them, they had no remedy for 


- the ſame 


Vor. III. 14 obtaining 


7 
5 Gal 


2 Hawk, 

P. G 26. 
8. 

0 (a) And 

the court 

will require 


evidence in 
in ſupport 
of ſuch a 
motion, as 
would be 
neceſſary in 
ſupport of 
an indi. 
ment. Rex 
v. Willett, 
Term 
Rep. 234. 
— A joint 
information 
againſt ſeve- 


the court in 


1 Wils. 18. 
1 Bl. Rep. 
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Intormations. 


obtaining coſts againſt ſuch informers; it is enated, © That the 


clerk of the crown in the ſaid court of King's Bench for the 
time being, ſhall not, without expreſs order to be given by the 
ſaid court in open court, exhibit, receive, or file any informa- 
tion for any of the cauſes aforeſaid, or iſſue out any proceſs 


thereupon, before he ſhall have taken or ſhall have delivered to 


him a recognizance from the perſon or perſons procuring ſuch 
information to be exhibited, with the place of his, her, or 
their abode, title, or profeſſion, to be entered, to the perſon 
or perſons againſt whom ſuch information or informations is or 
are to be exhibited, in the penalty of twenty pounds, that he, 
ſhe, or they will effeCtually proſecute ſuch information, and 
abide by and obſerve ſuch orders as the court ſhall direct; 
which recognizance the clerk of the crown, and alſo every 
juſtice of the peace of any county, city, franchife, or town 
corporate, (where the cauſe of any ſuch information ſhall 
ariſe,) are by the ſaid ſtatute empowered to take; and after 
the taking thereof by the ſaid clerk of the crown, or the re- 
ceipt thereof from any juſtice of the peace, the ſaid clerk of 
the crown fhall make an entry thereof upon record, and ſhall 
file a memorandum thereof in ſome publick place in his office, 
that all perſons may reſort thereunto without fee: And in cafe 
any perſon againſt whom any information for the cauſes afore- 
ſaid, or any of them, ſhall be exhibited, ſhall appear thereun- 
to, and plead to ifſue, and that the proſecutor of ſuch 
information ſhall not at his own proper coſts and .charges 
within one whole year next after iſſue joined therein procure 
the ſame to be tried; or if upon ſuch trial a verdiCt paſs for 
the defendant, or in caſe the ſame informer procure a nol: pn- 
ſequi to be entered, then in any of the ſaid caſes the ſaid court 
of King's Bench is authorized to award to the ſaid defendant 
his coſts, unleſs the judge, before whom ſuch information 
ſhall be tried, ſhall at the trial of ſuch information in open 
court certify upon record, that there was reaſonable cauſe for 
exhibiting ſuch information; and in cafe the faid informer 
ſhall not within three months next after the ſaid coſts taxed, 
and demand made thereof, pay to the ſaid defendant the faid 
coſts, then the defendant ſhall have the benefit of the ſaid re- 
cognizance. | | | 

« Provided, that nothing herein ſhall extend or be conſtrued to 
extend to any other information than ſuch as ſhall be exhibited 
in the name of their majeſties coroner, or attorney in the court 
of King's Bench for the time being, commonly called the mak 
ter of the crown-office,” 


In the conſtruction hereof it hath 8 | 
1. That if proceſs be iflued on ſuch information before ſuch 


recognizance is given as the ſtatute directs, the ſame may be ſet 
aſide and diſcharged on motion -x. . 


meaning of this ſtatute is, that the clerk of the crown ſhall not file any information without leave, not iſoe 
proceſs ther eupon, without recognizance. Per Lord Hazdwicke, Ca. temp. Hardw. 248. 


2. That 


IrOCure 
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d court 
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Informations. 


2. That this ſtatute extends to all informations except thoſe ex- 


hibited in the name of his majeſty's attorney general, ſo that an 
information in nature of a quo awarranto, though a proper remedy 
to try a right, in reſpect of which it may not in ſtrictneſs come 
within the words ?re/paſſes, &c. yer being alſo intended to puniſh 
2 miſdemeſnour, and as the proceedings therein may be as vexa- 
tious as in any other, the ſame is within the purview of the ſta- 
tute, which, being a remedial law, ſhall receive as large a con- 
ſtruction as the words will bear. p a 


3- That no coſts can be had on this ſtatute on an acquittal at 
2 trial at bar, not only becauſe the clauſe that gives coſts, unleſs 


the judge certify a reaſonable cauſe, ſeems only to have a view to 


trials at ai prius, but alſo becauſe a cauſe which is of ſuch con- 


The King 


v. the Town 
of Hertford, 


Salk. 376. 
pl. 19. 

Ld. Raym. 
426. 5. C. 
adjudged. 
Rex v. 


Þ Marſden, 
3 Burr, 1812. 


2 Hawk. 


P. Go C. 26. 


§ 11. 


ſequence as to be thought proper for a trial at bar, cannot well be 


thought within the purview of the ſtatute, which was chiefly de- 
ſigned againſt trifling and vexatious proſecutions, | 

4. That if there be ſeveral defendants, and ſome of them ac- 
quitted, and others convicted, none of them can have coſts. 

5. That wherever a defendant's caſe is ' ſuch as authorizes the 


court to award him his coſts, he has a right to them ex debits juftitia; 


for it ſeems a general rule, that where judges are impowered 
by ſtatute to do a matter of juſtice, they ought to do it of 
courſe. | | 8 

6. That to whatever ſum the coſts of the defendant may 
amount, he cannot, on this ſtatute, have more than the amount 
of the recognizance z nor, on the application for the informa- 
tion (a), will the court compel the proſecutor to give ſecurity for 
the coſts over and above the 201. 


By the 9 Anne, cap. 20. it is enacted, © That in caſe any per- 
* ſon or perſons ſhall uſurp, intrude into, or unlawſully- hold and 
* execute the office or franchiſe of mayor, bailiff, portreeve, or 
other office within a city, town corporate, borough, or place 
* (6) in England or Wales, it ſhall and may be lawful to and for 
* the proper officer of the court of Queen's Bench, the court of 
* ſeſſions of counties palatine, or the court of grand ſeſſions in 
* Wales, with the leave of the ſaid courts reſpectively, to exhi- 
© bit one or more information or informations in the nature of a 
* quo warrants, at the relation of any perſon or perſons deſiring 
* to ſue or proſecute the ſame, and who ſhall be mentioned in 
* ſuch information or. informations to be the relator or relators 
* againſt ſuch perſon or perſons-ſo uſurping, intruding into, or 
* unlawfully holding. and executing any of the ſaid offices or 
* franchiſes, and to proceed therein in ſuch manner as is uſual in 
* caſes of informations in the nature of a quo wwarranto : and if it 
4 ſhall appear to the ſaid reſpective courts, that the ſeveral rights 
: of divers perſons to the ſaid offices or franchiſes may properly 
a be determined on one information, it ſhall and may be lawful 
kor the ſaid reſpective courts to give leave (e) to exhibit one 
| T4 2 | cc ſuch 


Salk. 194. 
Pl. 5. 

2 Chan. 
Caſes, 191. 
2 Hawk. 
P. C. e. 26. 
5 13. 


Rex v. 
Howell, 
Ca. temp. 


Hardw. 247. 


Rex v. 
Morgan, 


4 — 8 | 2 Str. 1042. 
Rex v. Filewood, 2 Term Rep. 145. (a) Rex v. Brook, Id. 197. 


[ (5) Theſe 
words, it is 
now ſettled, 


apply only 


to offices in 
corporati 
ons, not to 
offices in 
boroughs 
and other 
places not 
Corporates 
Rex v. 
Wallis, 


5 Term Rep. 


3756. Nor 


do they ex- 
tend to all 
offices with. 


in corpora- 
tions. Rex / 


v. Williams, 
1 Burr, 
407. ] 


{ (c) Theres 
is no neceſ- 


ſity to ſtate 
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Carth. 503. f 
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644 Inkormations. 
this leave * ſuch information againſt ſeveral perſons, in order to try their 
en the re- « reſpeRtive rights to ſuch offices or franchiſes; and ſuch perſon 
—_ Tow * or perſons, againſt whom ſuch information or informationg 
gem, Cowp. © in nature of a quo warrants fhall be ſued or proſecuted, ſhall 
439.] « appear and plead, as of the ſame term or ſeſſions in which the 
| 4 faid information or informations ſhall be filed, unleſs the court 
« where ſuch information fhall be filed ſhall give further time to 
tt ſuch perſon or perſons, againſt whom ſuch information ſhall 
* be exhibited, to plead; and ſuch perſon or perfons, who ſhall 
© ſue or proſecute ſuch information or informations in the na- 
© ture of a quo warrants, ſhall proceed thereupon with the moſt 
*© convenient ſpeed that may be.” | 
And it is further enacted, That in cafe any perfon or perſons 
« againſt whom any information or informations in the nature of 
« quo warranto, ſhall in any of the faid cafes be exhibited in 
« any of the faid courts, ſhall be found or adjudged guilty of an 
c uſurpation or intruſion into, or unlawfully holding and execut- 
« inp of the faid offices or franchiſes, it ſhall and may be lawful 


o 1 * * * und 
« to and for the ſaid courts reſpectively, as well to give judgment 5 
t of eißſter againſt ſuch perſon or perſons of and from any of the * 
e ſaid offices and franchiſes, as to fine ſuch perſon or perſons re- * 
ſpectively for his or their uſurping, Sc. and alfo to give judg- not 
„ ment that the relator or relators in ſuch information named _ 
« ſhall recover his or their coſts of ſuch proſecution ; and if then 
« judgment ſhall be given for the defendant or defendants in ſuch ſet a 
« information, he or they, for whom ſuch judgment ſhall be ay 

* Ly * * * E 
* given, ſhall recover his or their coſts therein expended againſt Fa 
« {ſuch relator or relators ; ſuch coſts to be levied by capias ad ja- by it: 
« #isfaciendum, 'fieri facias, or elegit.” | _ Y 
: ins ex \ 
te) This And it is further enacted, „That the ſtatute for the amend- "GY 
OE ment of the law, and all the ſtatutes of jeofails, fhall be er- the t 
fendant to © tended to informations in nature of a quo warrant, and "a 
plead more © proceedings thereon, for any the matters in the faid ad vative 
than one « mentioned (a).” | title o 
plea, even ; 8 the tit 
with the leave of the court. Say. Rep. 56. 4 Burr. 2146. He may indeed pled the ftatute of limit fled a 
tions of 42 Geo. 3. c. 58. either ſingly or together with ſuch plea as he might have lawfully pleaded be- deri 
fore the paſſing of that act, or ſuch ſeveral pleas as the court on motion ſball alls. And where he What, 
charged with the u urpation of ſeveral franchites, he may plead diſtinct pleas to the ſeveral charges. Rex decide 
v. Francis, 2 Term Rep. 484. ] | | perſon 
* S . * © 7 o ( R 
Rex v. Cor- This act extends only to individuals uſurping offices or fran- 15 
e e chiſes in a corporation; and not to the corporation itſelf as 4 on 
Hen, 2Burr, body: if a corporation, as a corporation, uſurp upon the crowh Wl 18. 
869. 1B1. the information muſt be by and in the name of the attorney ge: Sw. 

* 1857. 1 neral, on behalf of the crown. 165. 

erm Rep. 2. 

* v. The granting of an information is not now a mere matter 00 80 
atham, ä 


ore, courſe, as it was formerly confidered, but depends upon the ſound Wi with 
1485. 1 Bl. diſcretion of the court according to the particular circumſtances Bl form. 
Rep. 463, of the reſpective caſes that may be brought before them. Where BY tion | 
(Ar the right, or the fact on which the right depends, is diſputed () Wi thou, 


Cowp. 58, or where the right turns upon a point of new or doubtful law ( Cconcr 
$ | take a 
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or where there is no other remedy (a), it is uſually Jones. Rex v. 
But if the defendant can ſhew, that his right to the franchiſe Godwin, . 
Ons in queſtion hath been already determined on a mandamus (b), or 00 08275 
hall that it hath been acquieſced in for a length of time (c), or that Pri. 212. 
the it depends on the right of thoſe who voted for him, which hath 8 2 
Jurt not yet been tried ; or that the perſon upon whoſe right the de- 2 (c)The | 
* fendant's title depends hath enjoyed his franchiſe ſo long, that time, within 
hall the court would not permit it to be impeached in this mode of which a title 
hall proceeding (d) ; or it ſeems, that ſuch perſon is dead (e); or that a —_ 
na- ſo great a number of derivative titles would be affected by a judg- might be 
moſt ment againſt the defendant, that it would tend to diſſolve the 5 
. . | N 48 
P corporation J); or that the franchiſe no way concerns the pab- 3 
oo lick, (as all thoſe which relate to the government of a corpora- was, by the 
re of tion, or the election of members of parliament (g), and fairs and fag 
- m markets (5), Cc. are ſaid to do), but is wholly of a private na- finite; it 
OL an ture, as a coney-warren, (i) c.; or that the election, by which varied with 
ecut- he claims, is agreeable to charter; or that he hath never acted **<rcume 
awful it. that there bath be ſtances of 
under it, that there hat en no uſer of the franchiſe (t); the each parti- 
ment court will not grant the information unleſs there be ſome parti- cular cale: 
of the cular or extraordinary circumſtances in the caſe; the determina- SY 
ns r. don whereof being, holly left to the diſcretion of the c. 5 Mod. 
_ tion whereof bein olly left to the diſcretion of the court, can- 8 Mod. 165. 
Ju N not well come un ny certain ſtated rules. — ns 
nam R yke, id. 
at 236, cited 1 Term Rep. 4n. 3 Term Rep. 311. Rex v. Williams, 2 Str. 677. andit was for ſome time 
thought better that it ſhould be unſettled. Rex v. Latham, 3 Burr. 1485. At length however the court 
n ſuch ſet a limit to their difcretionary power in granting informations of this kind, and confined it, in analogy to 
1all be other caſes of limitation, within a period of twenty years. Winchelſea cauſes, 4 Burr. 1962. 2022. 2120. 
oak Rex v. Rogers, Id. 2523. which limitation was afterwards ſtill farther narrowed, and reduced to a period of 


fix years, Rex v. Dickin, 4 Term Rep. 282. This laſt period hath been confirmed by the legiſlature, viz. 
5 ad ſa- by ttat. 32 Geo. 3. c. 58. and is extended as well to informations filed by the attorney · general, on behalf of 
the crown, as to thoſe promoted at the inſtance of any private perſon. (d) Rex v. Stephens, 1 Burr. 433. 


4. Rex v. Peacock, 4 Term Rep. 684. (e) Vide Rex v. Spearing, x 'Verm Rep. 4 n. But it does not ſeem to 
amen de a reaſon for refuſing an information, that the objection to the defendant's title ariſcth from a defect in 
be ex- the title of ſome other perſon through whom he claims, provided the application be made within proper 
to, and ume. 8 Mod. 210. F or ĩt is admitted, that where judgment of ouſter hath been given again& a perſon 
Ad off through whom a title is claimed, that may be a reaſon for granting an information to impeach the deri- 
ald 2 vative title. 2 Str. 1109. Andr. 389. 5 Burr. 2601. Cowp. 500. It is alſo admitted, that the 
title of a defendant to an information may be impeached by an iſſue introduced on the record, reſpecting 
| of nun. the title of the perſon under whom he claims, though the latter hath not been ouſted on an information 
e bled againſt him. Jbid. It may, or it may not be poſſible to impeach the original right on which the 
| = 5 derivative title depends, by an information filed againſt the perſon who claimed to exerciſe that right. 
en Rex Whatever may be the caſe, where that may be done, but in fact has not been done; it has been lately 
ges. decided, that where it cannot be done, the original right may be impeached in an information againit the 
perſon whoſe derivative title depends upon it. Rex v. Mein, 3 Term. Rep. 596. 2 Kd. 435 6. 
or fra (f) Rex v. Varlo, Cowp. 59. Sects, if it be admitted that elections may ſtill be made. Rex v. Bondy 
Or 2 Term Rep. 767. (g) Caſe of the borough of Horſham, Hil. 30. G. 3. 3 Term Rep. 599. n. Rex v. 
ſelf as 1 Mein, ibid. (5) Qu. et vide Rex v. Marſden, 3 Burr. 1812. Bl. Rep. 579. Ibbotdon's caſe, Ca. 
e crown, temp. Hardw. 261. Hardr. 462. arguendo. (i) Rex v. Sir William Lowther, 2 Ld. Raym. 1409. 
| e. 1 Str, 637. Ibbotſon's caſe, Ca. temp. Hardw. 261. Rex v. Cann, Andr. 15. Rex v. Dawbeny, 
drney 8 2 Str. 1196. 1 Bott. pl. 326. Rex v. Shepherd, 4 Term Rep. 381. (4) Rex v. Ponſonby, Say. Rep. 
245+ Rex v. Whitwell, 5 Term Rep. 85. 
matter ; So, the conduct and ſituation of the relator, will weigh much (7) Rex v. 
the . vith the court, in ſome inſtances, in granting or refuſing an in- Wardropery 
amſtanc formation, Thus, where the perſons on whole affidavits the mo- * e, 
Where tion is grounded h 1 2 b ich tl f . 2024. 
{tie mW grounded, have lain by, without recently proſecuting, (i) Rex v. 
pute ( \ tough with a full knowledge of the fact (/); where they have 2 | 
ul law | - concurred with the reſt of the corporation in a reſolution not to 2 | 


lake advantage of the flaw in the defendant's title (m); where the a previous 
Tt 3 proſecutor 
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knowledge proſecutor ſtands in the ſame circumſtances with the defend. 


of the fact Ns | 5 plication ; 
in the perlen ant (a); where the perſons, in whoſe names the application i 


on whoſe made, are wholly unconnected with the corporation (b)—in all 
affidavit the theſe caſes, the court will, in general, refuſe the information, 

motion is 
made, will not be a ground for refuſing the information, if he had no power of remonſtrating againſt the 
proceedings; if he wete in fact merely a witneſs, as in the caſe of an application on the affidavit of the 
town-clerk. Rex v. Binſted, Cowp. 75, Nor will the relator's concurrence in the election of the de. 
fendant be any ground for refuſal, if the objection to his eligibility were at that time unknown. Rex 
v. Smith, 3 Term Rep. 573. And where the application is made on the affidavit of ſeveral perſons, al 
of whom, but one, concurred in the election of the defendant; if that one will avow himſelf the relator, 
and render himſelf reſponſible for the coſts, his being joined with the others who concurred in the elec. 
tion, will be no reaſon for refuſing the information. Rex v. Symmons, 4 Term Rep. 223. (a) Rex 
v. Bond, 2 Term Rep. 771. (6) Rex v. Stacey, 1 Term Rep. 3; But where the application is made 
for the purpoſe of enforcing a general act of parliament, which intereſts all the corporations in the king. 
dom; it is no objeQion, that the party applying is not a member of the corporation. Rex v, Brown, 
P. 29 Geo. 3. 3 Term Rep. 574. n. The abandonment of a former information for the ſame cauſe, is 
of itſelf, no reaſon for refuſing an information, as that may have been by colluſion. Rex v. Bond, 
2 Term Rep. 770. Where the application is manifeſtly frivolous and vexatious, the rule will be dif. 
charged with coſts. 2 Str. 1039. 2 Burr. 780. 3 Term Rep. 301. 


Rex v. Where the affidavit of the relator omits a material fact, as the 

* [ N mode of election; but that fact is afterwards ſtated in the de- 

bo. 310. fendant's afſidavit, the court may ule the latter affidavit in ſupport 
of the application. | 1 

Rex v. Da- It ſeems, that the court will not grant a rule for an informs. 

vies, Say. tion of this kind on the laſt day of term. | 


Rep. 241. | 85 
4 Burr. Where a defendant ſuffers the rule to be made abſolute with- 
2523. out ſhewing cauſe; or, ſuffers judgment to go againſt him by de- 


T 2 f 
0. fault; the court will permit other corporators, whoſe title may be 


affected by judgment of oer being pronounced againſt him, to 
defend his title, on their undertaking to do ſo at their own es- 
pence, and indemnifying him againlt all coſts. 5 
x I'd, 86. The proceſs uſually iſſued to bring the defendant into court 1s 
135 $38. a writ of ſubpœna, and if that be diſobeyed, an attachment: but 
aid, that if the defendant cannot be ſerved with a ſubpoena, it is ſaid, the 


proceſs of proceſs is venire facias and diſtringas. 
outlawry | 


will not lie upon informations in nature of quo wwarranto, and therefore that the defendant cannot pleads 
miſnomer. Rex v. Mayor of Hedon, 1 Wils. 245. But qu. and ſee 2 Kyd. 438-9. 


| Rex v. The plea in bar muſt. ſet out the defendant's title at length, and 
Blagden, conclude with a general traverſe, © without this, that he uſurped, 


Gilb. . , b | 

* Nep. t9%, and iſſue ſhould not be taken on the part of the crown, on 
the general traverſe, but the replication ſhould be to the ſpe- 
cial matter, that the defendant may know how to apply his de- 
fence. | 5 

n Where ſeveral things are neceſſary to conſtitute a complete title 


Hearle, in the defendant, the crown may take iſſue on each, and it any 
x Str. 627. one of the iſſues on a fact material to the title be found againſt 


Ä — Rex the defendant, there ſhall be judgment of ouſter, and the de. 
v. Downes, fendant ſhall pay the coſts on all the iſſues. p 


x Term Rep. 453- 


Rex v. Where the defendant ſets forth a bad title. to the office, and 


. confeſſes the uſurpation, that amounts to a confeſſion of the uſur- 
cited 1 Burr, pation, and it an immaterial iſſue is joined, and a verdict found 
302 · 305 · a £ | If 


defe 
actu 
at t 
iſſue 
rived 
exerci 


perſor 
effect. 


Inkormations. 
en which the court cannot give judgment, yet they will not grant 
2 repleader, but will give judgment on the plea, 


all But where the defendant, in his plea, confeſſes an uſurpation 
* during part of the time laid in the information, but inſiſts upon 
1 an election afterwards under which he continued to hold the of- 
of the fice, judgment of oufter, as to the time confeſſed, ought not to be 
EN: given againſt him, but only a judgment of © capiatur pro fine,” 
1 4 25 2 puniſhment for his uſurpation: for, if judgment of ouſter 
elatory were entered, it would follow, that, when a perſon has once exer- 
15 ciſed an office without authority, he becomes, ſo long as he does 
$ onde ſo, incapable of being rightfully elected. And, if in ſuch caſe 
e king- 2 judgment of ouſter be actually entered, the court will order the 
. 12s whole to be expunged, but that part which relates to the fine. 

; Bund, If a defendant make title to a corporation office, as being 
| be dil 


elected under the mayoralty of a particular perſon; on iſſue 
joined whether that perſon were mayor or not, a record of ouſter 
againit him may be read in evidence to ſhew that he was not 


wn 8 mayor, which will be concluſive, if it be not ſhewn that the 
en judgment was obtained by fraud or colluſion. 

E But if the perſon under whom the defendant claims be dead at 
c | the time when the iſſue “whether he were mayor or not,” is 
8 tried, the only evidence that will be admitted, will be to prove 

| whether he were mayor or not in point of fact. 

> With- Where the perſons, on whoſe right to vote the validity of the 
by de- defendant's title depends, were at the time of his eleQioa in the 
may be actual poſſeſſion of the franchiſe in virtue of which they voted ; 
him, to at the trial, no inquiry can be made into their right, unleſs an 
wn en- iſſue has been taken upon it. | | | 
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Rex v. Bid- 
dle, 2 Ld, 

Raym. 952. 
2 Kyd, 442. 


Rex v. Heb- 
den, 2 Str. 
1109. Andr. 
389. Rex 

v. Grimes, 

5 Burr. 
2598. 


Rex v. 
Spearing, 
Term 
Rep. 4. n. 


Syramers 

v. Regem, 
Cowp. 50. 
And now by 
ſt. 32 G. J» 
c. 58. §3. 
no title de- 


rived under an election ſhall be affected on acceount of a defect in the title of the elector, if he were in 


court is exerciſe de facto of his franchiie fix years at leaſt previous to the filing of. the information againſt the 
ent: but perſon derrying title, and his title ſhould not have been queſtioned by any legal proceeding carried on with 
Z effect. 


ſaid, the 


nnot plead4 


deen given in favour of the crown. | 


1gth, and The information cannot be quaſhed, even with the conſent of Rex v. Ed- 
uſurped, parties; though with ſuch conſent, the court will permit the re- 25 „4 Burr. 
-own, on cognizance to be diſcharged. Po eo Hh 97. 
the ſpe⸗ After rules have been made abſolute for ſeveral informations, - Rex v. Fot - 
Iy his de: che court will give leave to conſolidate them at the inſtance of the w, 1 Bur. 
? defendants.) 573 
plete title 
nd if any | 
nd again. 
d the de- 
1 
office, and 
{ the uſur- 


. found : 4 2 4 
GE — 5 n 


As an information of this kind is now conſidered merely as a 
civil proceeding, a new trial may be granted as well where there 
has been a verdict in favour of the defendant, as where it has 


Rex v. 
Francis, 

2 Term 
Rep. 484. 
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; court 
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Iujunction. ad 
ſever 
wards 
7 libert. 
bearir 
and C 
; ; £ ; : 8 grant 
(A) The ſeveral Kinds of Injunctions, and when 4 
to be granted. | | zVer 
f . 0 jet! 
(B) What ſhall be a Breach thereof, and how + 
5 \ 
puniſhed. | fo 
| on tion in 
(C) How diſſolved. 7 
For ti 
ſerved 
he rect 
If it b. 
\ trial is 
| Ee: ; ; * 
(A) Of the ſeveral Kinds of Injunctions, and when "he 
to be granted. ema 
| neral 
(a) An in- N injunction is a prohibitory writ, reſtraining a perſon from iſ qu: 
e = (a) committing or doing a thing which appears to be againk Wentic! 
ay reſti- : , 
tution upon equity and conſcience. | ecoy 
an indictment of forcible entry. Moor, 820. pl. 1108. Injunction to ſtay an interloper's trading lence 
to the Eaſt Indies, till the validity of the Eaſt India Company's patent had been determined, Vern. 127. agen 
2 Chan, Ca. 165.— An injunction to tay an action at law for money loſt at gaming, though all the cir- den 
cumftances of fraud were denied by the anſwer. Vern. 489. 2 Vern. 71. — An injunction denied 28 1 
to enjoin a perſon from over-ſtocking a common, where he had granted common on his down to J. W, 
for 100 ſheep. 2 Vern. 116. : : If 
* 0 . | ; * % . rea 
(3) That Injunctions ifſue out of the courts of equity in ſeveral inſtances; _ 
-—— = can the moſt uſual injunction is, to (5) ſtay proceedings at law; u Wi .. 
would not (c) if one man brings an action at law againſt another, and a bil IF 
grant an in- is brought to be relieved either againſt a penalty, or to ſtay pro- = 
op ara ceedings at law, on ſome equitable circumſtances, of which the he 
matter un- Party cannot have the benefit at law; in ſuch caſe the plaintiff in non : 
der exami- equity may move for an injunction, either upon an attachment, _ 
B. R., and or Praying a dedimus, or praying a further time to anſwer; for WW... 0 
that if it did, being ſuggeſted in the bill, that the ſuit is againſt conſcience, it If þ 
7 E 5 the defendant be in contempt for not anſwering, or pray time we 
break. it, Anſwer, it is contrary to conſcience to proceed at law in the mea n 1 
and protect time; and therefore an injunction is granted of courſe ; but thi Wk © de; 
any that injunction only ſtays (d) execution touching the matters in quel 
would pro- . . . * . leg 27 
ceed in con- tion, and there is always a clauſe giving liberty to call for a p wy ca 
temptof it. to proceed to trial, for want of it, to obtain judgment; but exe; e 
2 cution is ſtayed till anſwer, or farther order. | 9% 2 
C. ].—But where dl. having obtained judgment in ejectment in B. R. againſt B., had executin N Une 


awarded, but the under-ſheriff refuſed to execute it; whereupon, by rule of that court, he was ord 


to attend, and for not attending, an attachment was awarded againſt him; and B. after all this proceth fre d 
ing, having, on his bill exhibited in Chancery, obtained an injunRion, it was moved in Chancery) on 


* 
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this lejunction might not extend to ſtay proceedings againſt the under - ſher ff for his contempt to the 
court of B. R., for that he was proſecuted for a contempt at the king's ſuit, and it was unnatural for 
the king by his injunction to ſtay his own ſuit in another court, the offence being committed before 
the bill exhibited 3 but the motion was denied. Vern. 25. [So, where the plaintiffs claimed a ſole, 
ind the defendant a concurrent, right of filhery, and a bill and croſs-bill were brought to eſtabliſh ſuch 
ſereral claims, which was a ſubmiſſion of their reſpective rights to the court, and the plaintiffs after- 
wards cauſed the defendant's agents to be indicted for a breach of the peace, in fiſhing in their 
liberty, the court of Chancery inhibited the proſecutors from proceeding on the indictment till the 
bearing of the equity fuit and farther order, though it could not ſtrictly grant an injunction. Mayor 
and Corporation of York v. Pilkington, 2 Atk. 302. For originally and regularly that court cannot 
grant an injunction to Ray criminal proceedings. But where the matter in diſpute, and made the ſub- 
h ject of an indictment, is a mere civil right, and may be redreſſed by an action of treſpaſs, the proper 
When courſe is to apply to the attorney -general for a nolle preſegui. Ibid, Lord Montague v. Dudman, 
2 Vez. 396.] (c) So, though the court will not proceed againſt a member that has privilege of parliament, 
: yet if a parliament man ſues at law, and a bill is brought in Chancery to be relieved againſt chat action, 
how the court will make an order to ttay proceedings at law till anſwer, or farther order. Vern. 329. 
(d) If declaration be delivered, but if not, all proceedings at law are ſtayed. 2 Ke). 17. pl. 15. in the 
Exchequer all farther proceedings are ſtayed, be the action in what ſtage it may. ¶ Though an injunc- 
tion in the Exchequer, regularly, ſuſpends all the proceedings at law, yet that court will, upon motion, 
permit the plaintiff in the action to give notice of trial, upon his undertaking not to ſue out execution. 
For though it may be argued, that ſuch notice of trial cannot have its proper effect, becauſe the party 
ſerved with it, cannot prepare for his defence without the diſcovery ſought by the bill, yet, in effect, 
he receives no injury by the practice. For if the anſwer be full, he has gained the defired diſcovery 3 
if it be exceptionable for inſufficiency, or if the injunction be continued on the merits, the notice of 
trial is a nullity. Legg v. Da Coſta, in the Exchequer, Hil. 13 Geo. 3. 3 Wooddeſ. 410. n. y.] 


[Where an eſtate was ſettled on a jointreſs without impeach- Afton v. 
ment of waſte except in pulling down houſes and felling timber, a7 * 
remainder to her ſon for life without impeachment of waſte ge: 396. 
nerally, remainders over; the ſon, by leave of the jointreſs, felled 
a quantity of timber, and died; after whoſe death, a daughter 
entitled to the next remainder in tail, ſued her mother at law, to 
recover treble damages, and the place waſted ;. there being evi- 


when 


on from 


> againk 


er's trading WWcence of an expreſs conſent, or a general tacit conſent or encou- 
heb gagement to the felling of the timber given by the daughter, ſhe 
xion denied as reſtrained by injunction from proceeding in her action at 
wa to J. W, 
If a mortgagor bring a bill to redeem, it is at law accounted a Pr. Reg. 

3 reach of the covenant for quiet enjoyment. But if an action of Ch. 251. 

r _ be in ſuch caſe brought, equity will grant an in- 

ion. 

reg if a lord of a manor bring ejectments againſt his cuſtomary Pr. Reg. 
hich the ants on pretence of forfeiture, ſome of whom file a bill, pray- Ch. 216. 
laintiff in g he may ſhew what breaches of the cuſtom he deſigns to inſiſt 
men, n * the trial, upon the general iſſue in ejectment, and he is 
er; for. contempt for not putting in an anſwer, or the like, the court 
W ll order an injunction. 1 
-— hike if bond-creditors of the anceſtor have obtained a decree for Martin v. 
ths meal 1 againſt the heir, an injunction will be granted againſt other Ns 
„ but this nd-creditors proceeding at law, unleſs they get judgment before When a 
—_— - decree, | court of 
8 m | - 1 755 3 equity hath, 
for a ple uy caſe, once taken the fund into its own hands, it will not ſuffer any proceedings at law. Id. ibid. 


; but ere bPorrice v. Bank of England, Ca. temp. Talb. 217. Brooke v. Reynolds, 1 Br. Ch. Rep. 183. 


. 


Wglas v. Clay, cited ibid. Hardcaſtle v. Chetile, 4 Br. Ch. Rep. 163. Aſkew v. Poulterers Com- | 


J. 2 Vez. 90. 


wn 3 Under the forfeiting act in nn the eſtates of loyaliſts Kempe v. 
1 this pony re directed to be ſold for the payment of debts ; this was holden _—_— 
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65 {njunftion. 


to be no ground for an injunction to reſtrain an action brougt Al 

in this country on a bond given in America. | 2 jng 0! 

Tooke v. The repreſentatives of a mortgagee, after forecloſure, ſold h at r 

* 42 eſtate; and the amount not being ſufficient to pay their dey e 

Rep. 125» they brought an action upon the bond: the defendant at law file WW... : 

his bill praying an injunction, and that the bond might be del. bee 

vered up to be cancelled, inſiſting, that as the mortgagee hai 3 
forecloſed the equity of redemption, and taken the pledge, he uy WW 

made his election, and relinquiſhed his right to a perſonal reme. 80, 

dy. Lord Thurlowe ſaid, as it was a new caſe, he would gam ng ar 

the injunction on condition of the plaintiff's bringing the money f pat 

into court; but his opinion was, that the defendant had a rig WP << 

to proceed at law; and the plaintiff refuſing to bring the money Wiſh. «i 

into court, the injunCtion was therefore denied.) WS: - 

Hard: 96. Where tenant for (a) life is committing waſte in cutting dom." 

n young timber, or (6) breaking up or ploughing antient meadow u . 


rietor ? 
T howpt 
ublicat 
nd if. 
urteen 


motion to Paſture, or doing other waſte, the tenant in tail ſhall have an in 
Ray a joint- junction, upon a certificate of filing the bill, and ſhewing an af 


. rp davit of waſte committed; and this, till anſwer and farther order; 
» 


poſſibility, for timber once cut down cannot be ſet up again. 
&c. from committing waſte, the court held, that ſhe being a jointreſs within the 11 Hf. 7. c. 20. butt 
to be reſtrained, being part of the inheritance, which by the ſtatute ſhe is reſtrained from alieaing, 
Abr. Eq. 221. Cook and Winford. So, where A. being tenant for life, remainder to B. for lit 
remainder to the firſt and other ſons of B. in tail-male, . remainder to B. in tail, B. (before the 
birth of any ſon) brought a bill againſt A. to ſtay waſte, on demurrer to this bill, becauſe the plaintif 
had no right to the trees, and none that had the inheritance was party; yet the demurrer was owt 
ruled, becauſe waſte is to the damage of the publick, and B. is to take care of the inheritance for li 
children, if he has any, and has a particular intereſt himſelf, in caſe he comes to the eſtate. Abt. I 
400. Dayrell and Champneſs, 1 Vez. 309.-—But where a jointreſs had a covenant that her jointur 
ſhould be of ſuch a yearly value, which fel! ſhort ; though her eſtate was not without impeachment d 
waſte, yet the court would not prohibit her committing waſte ſo far as to make up the defect of tn 
jointure. Abr. Eq. 400. (6b) But where the plaintiff let a farm to the defendant at an annual raj 
and part of it being paſture land, the defendant, covenanted, among other things, not to break up 
plough any part of it, and that if he did plough any part of it, he would pay at the rate of 20% Pertic. 
annum for every acre ; on motion for an injunction to ſtay waſte in ploughing, the court ſaid, that it 
parties themſelves have here agreed the damage, and have ſet a price for ploughing, and therefore dg 
would not grant any injunction ; and they declared, if the defendant was plaintiff againſt paying 20% 
Per acre for ploughing, they would not relieve him. 2 Vern. 119. Woodward and Gyles. 


Fide Lord So, if a man be tenant for life without impeachment of wal 


Barnard's with remainder to his firſt and every ſon in tail, though by vine 
caſe, 2Vern. 


339. 738. Of that clauſe, without impeachment of waſte, he may fell timber, and 
Salk. 161. alter any rooms of the houſe at his pleaſure ; yet if he ſhould 
Py . down the houſe, or any part of the buildings Serena belonging 
Chan. 454. equity would injoin him; but not if he pull down to rebuild; i 
Such a te- though the clauſe, vithout impeachment of wafle, gives an (e) avi: ca 
_ ;njoin lute property in the timber, that he may do therewith what he wk 
ed commit- Yet he 1s but tenant far life of the lands and houſes ; and thereſan 
ting wolte, if he pulls them down in order to vex a ſon that has diſobige bon 
| Er him, he acts with an ill conſcience, and ought to be-reſtrainedil 
houſe, c. Cquity. 
in the ſame repair it was before, (c) In Vern. 23. it is ſaid, that the eſtate being without impexc- 
ment of waſte, no prohibition or injunction is to be granted. But by Preced. Chan. 454 fych de ane 
clauſe does not give leave to fell and cut down the trees, which were for the ornament or &helier d 
houle, much lels to deſtroj or demoliſh the houſe. - Yide uit. Vaſte, (N). | 


A 3 — — 


"Mi 
5 qi : 
4 
3 itt 
„ 
1 
it 
N 
WT 
IT 
11 1 ih 
Wb 
1 
1.608 
wel, 
457008 
_ 
1 11/54 
by id | 
4 FE . 
"ans 
" 7 il 
1" 
dt: 
hy 
ORR 
. 
1 [ 
6 
1 
ny Ne 
V3.8 
ERS 
14 10 py 
* 
Ws 
3 
1 
"Mt 
\ 
5 
"44 
N "= 
1 
Wer 
3 
1 
WEN 
"4 
N 
1 
5 1 


P — N 
EE EET n vo 
. 2 
— — — — 4 pps An 4, AO — 
— ns ä eo reg terns 7 — * 
> rr bc AS. roar a Af bn Fe treo 


4 . cs ———_—— 5 
Se S — S 4 e 
2 — — Li * = 2 1 
— c I 5. 
3 Hz Sad II; 9 — 
— — —_— 
2 — x 3 — => _ — — — pe 
-. . OED = 
— — r 
— — — —ũä—4C4ͥĩ — — —— — 2 — 


2 pd IS 
8 2 
8 


Jnjunkion, 5 G51 
Allo, it is every day's practice to grant an injunction for build - ¶ In caſes of 
g on another man's ground, and ſuch injunction ſhall go to ſtay 2 | 
it new building till anſwer and farther order; and ſo in the Kahne 
ale of ſtopping up ancient lights. | as Too ey; 


fore anſwer, 


AW filed unleſs the plaintiff ſtate a preſcriptive right, or an agreement, and-ſupport it by affidavit. Morris v. 
be del Leſſees of Lord Berkeley, 2 Vez. 452. Attorney-General v. Doughty, id. 453. An agreement, ſup- 
ported by affidavit, will indeed be ſufficient to give the court juriſdiction in the firſt inſtance. Martin 

Zee had 1. Nutkin, 2 P. Wms. 266. Secas, if it be a ſpecial caſe founded on a particular right. 2 Vez. 453.1] 
ö he had : : - | F 5 
A So, injunctions have frequently been granted to ſtay the print- z Show. 258. 
d gm Wi g and ſelling of (a) almanacks, bibles, and other books, in behalf Ne 3 
> money t patentecs and owners of ſuch books; but the patent under ſeal cafes, the 

f erer produced in open court. ä | right muſt 
| 2 right WP er P 4 


* i N 2 * - = *. APPEAT 
he bill, and be admitted by the anſwer, elſe an injunction will not be granted till after the right has 
een determined at law, Anon. x Vern. 120. Hills v. Univerfity of Oxford, id. 275. Jefferys v. 


4 Baldwin, Ambl. 164. And gu. whether in a bill to reſtrain the publication of a print or engraving 
ng dom mer the 8 Geo. 2. c. 13. it be not neceſſary to ſtate that the requiſition of the ſtatute was complied 
2adow ot ih relpecting the inſertion on the plate and prints of the date of publication, and name of the pro- 
ve an it rietor? Blackwell v. Harper, 2 Ack. 93. 3 Barnard. 210. Harriſon v. Hogg, 2 Vez. jun. 323. 

Tbompſon v. Symonds, 5 Term Rep. 41.—lf a plaintiff fail in eſtabliſhing his right to the whole of a 
g an A ublication, he may nevertheleſs have an injunction as to part. Carnan v. Bowles, 2 Br. Ch. Rep. $0. 


And if an author ha, ſold all bis intereſt in the copy-right, he has no reſulting right at the end of the fir. 
urteen years, as againſt his own aſſignee, and will be injoined from te- publiſning. Id. ibid.] 


[So, injunctions have been granted to reſtrain the receiver of Pope v. 


o B. forli, etters from publiſhing them without the conſent of the writer, or 5 0 
2 4 ff his perſonal repreſentatives. Thomſon v. Stanhope, Ambl. 737. 


But the court will not interpoſe in this manner to reſtrain the Gyles v. 


itance for lis EO . . 7 % 

. Abr. U oblication of a real and fair abridgment of a new book: ſecùht if e . 
t her jointur be work | | S | 's Rep. 77. 
__ be only colourably ſhortened | Lofft's Rep. 775. 
wp =y Injunctions may be granted occaſionally even for the purpoſe 2 Ch. Ca. 
” break we reſtraining matters of general utility, as, the carrying on of a 65 


1Vern. 127. 


te of 20: f rticular trade, the working of a colliery, or the navigating of a 2 ves. 11a. 

ſaid, that Win; in theſe caſes, however, the court will require a ſtrict Ambl. 209. 

therefore tit ö : F 

x paying 1 wof of the plaintiff's right to ſuch relief. | 

hs An injunction too, it ſeems, will go to inhibit defendants from Chavany v. 
lolving a commercial partnerſhip. | = 1 555 i 

t of walt, | 2 Canc. M. 11 Geo. 3. 3 Wooddef, 416. note p. 

. by no do, (5) to reſtrain a partner from receiving the partnerſhip (3) Read v. 

1mber, anl . . 8 B 

ſhould p nds, he being in contempt, | | 4 

rn Injunctions will alſo be granted to reſtrain the negotiation of patrick v. 

ebuild; . ls of exchange, or promiſſory notes, obtained by fraud; and in Harriſon, 

an (c) able is caſe, if the plaintiff ſupport his motion by an affidavit of the 3 — 

hat he „ th of the facts ſtated in his bill, the injunction will be allowed Fonbi. Eq. 

1d 9 mediately upon the bill being filed, leſt the defendant ſhould, Tr. 38. 

s difoblige Won intimation of the ſuit, by negotiating the ſecurity, defeat e 

eſtrained i 0 ject.] bp motion was 


(© to reſtrain a defendant either from bringing an action on a promiſſory note, ſuggeſted to have been 


-thout impen n for undertaking to bring about a marriage, ot to prevent him from affigning it over, the court 
m. 454 fo * an order upon the defendant to keep the note in his own poſſeſſion, and not to aſſign or indorſe it 
» or ſhelter „ but would not extend the injunQion ſo far as to inhibit the payee himſelf from proceeding at law. 


ich v. Aykwel, 3 Atk. 566. Ambl. 66. S. C. Where the acceptance of a bill of exchange had 
n declared void by the law of a foreign country, an injunction was granted to reſtrain the holders from 
$ We acceptor upon it in this country. Burroughs v- Jamincau, Mol. 1. Sel. Caf. in Ch. 69. S. C. 


There 
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junction againſt proving it before the eccleſiaſtical judge. Beverſham v. . | 


652 AJVnjunttion. | 
2 Ch. Caf. There is alſo an injunction granted to ſtay trial at law; thi 
66, 76, 93. never granted but upon notice; as where one files his bill, and 
appears to the court that the plaintiff's equity muſt ariſe out ofthe 
defendant's anſwer; in this caſe the court will, and often do 

grant an injunction, and that the ſame may extend to ſtay trial, 

Wright v. [An injunction to ſtay trial may be granted before appearance: 
Nraing, but an injunction to ſtay trial and alſo execution cannot by 
3Br. Ch. moved for at one and the ſame time. Wright, an executor, he 
Rep. 87. ing defendant in a ſuit in Chancery, wherein creditors were the 
3 plaintiffs, was afterwards ſued at law by Braine, another cred 
courſeis, tor, who gave notice of trial in his action. Wright now filed lj 
firit to get. bill againſt Braine, and before appearance, moved for an injure 
= tion to ſtay execution, and that it ſhould alſo ſtay trial, the ny 
tion, for tice of trial being for Thurſday then next. Lord Thurlowe ſid 
want of ap- that they could not be granted as one motion, and therefy 
PP chen to granted the firſt part only.] | | 


and then to 
move, that it may be extended to ſtay trial, 


[There is There is an injunction called a perpetual injunction, for que e 
Tie. ing a man in the poſſeſſion of his eſtate : this is generally eh 
junction to upon a plain equitable title, or where one, two, or more yer 


E dicts have gone againſt a man; this injunction is to quiet th I 
; In po el- © ® o = i 9 a e Cc 
13 plaintiff and his heirs for ever, and all claiming by, from, or u 


granted, der him; and it is very often granted, and in many inſtances N 
5 juſtice of the court calls for it. 
dle at lav 


was not eſtabliſhed. Buſh v. Weſtern, Pre. Ch. 530. But in later caſes it hath been refuſed. Bind 
v. Holt, 3 Atk. 726. Anon, 2 Vez. 414, ] LOS 


Preced. Alſo, it has has been attempted in Chancery, after three C 
"arg mou four ejectments, by a bill of peace to eſtabliſh the prevailngWzng 


Sherwin, Party's title; but this has been conſtantly denied, where the tuWritu 
Gilb. Eq. was merely at law; and my Lord Cowper's reaſons herein we 


3 ws that it would be too great arrogance in him to alter the courle( 


cue Lord the law; for that every termor may have an ejectment, and eu 
Cowpers new ejectment ſuppoſes a new demiſe, and the coſts in ejectua 


Kees bee are a recompence for the trouble and charges to which the pil 


che Houſe ſeſſor is put; but where the ſuit begins in Chancery, for rel 


Lords, touching pretended incumbrances on the title of lands, and th 
es weed court hath ordered the plaintiff to purſue an ejectment at WE": o 


cien granted. there, after one or two ejectments tried, and the right ſettled! 


ng . the ſatisfaction of the court, the court hath ordered a perpeti 


in ater injunRion againſt the defendant, becauſe, there, the ſuit is 
times, theſe attached in that court, and never began at law; and ſuch pl 


injuntions cedent incumbrances appearing to be fraudulent and inequial 
have been 


granted with àgainſt the poſſeſſor, it is within the compaſs of the court t0 tu! c 
kG@xeerve. lieve againſt it. | | 

Leighton v. i the 
Leighton, 1 P. Wms. 671. 1 Str. 404. 2 Br. P. C. 217. Barefoot v. Fry, Bunb. 155 J why 
faid alſo, that where a bill in equity is taken pro confeſſe, by reaſon of the defendant's contempt 'N* E 
beying all proceſs, if the ſuit be to quiet a poſſeſſion, or to tay proceedings at law, the court will 8 . 
a perpetual injunction. Pr. Reg. c. 197. So, where an iflue was directed out of Chancery, u = 
the validity of a will of perſonalty, and the verdict was given againft it, the court granted a pere 


See Montgomery v. Clark, 2 Ack. 379» 80, where the party concerned in intereſt 


Jnjunftion, 


uur of 2 will, he was injoined from conteſting it in the eccleſiaſtical 


thun 


cluded by admiſſion as by a trial. Sheffield v. Ducheſs of Buckingham, 1 Atk. 628.] 
$ * A truſtee having contracted to ſell an eſtate to one perſon, and 
ten doe the cui que truſt having actually ſold it to another, who moved 
y trial, or an injunction to quiet him in the poſſeſſion, being diſturbed 
xearance the truſtee, it was holden by my Lord Keeper, than an in- 
annot hi nction for quieting the poſſeſſion is only grantable where the 
-utor, bes lintiff has been in pofſeſhon for the ſpace of three years before the 
were eil exhibited (a), upon a title yet undetermined, or in caſe the cauſe 
her cn ich been heard, and judgments paſſed upon the merits of the 


v filed ale by the court. f 


an injune There is an injunction to prevent multiplicy of ſuits; as where Vern, 22. 
1, the en, fuits are depending, and are likely to happen, from one and $93 f. _ 
rlowe (ul: ſame thing, the court will here interpoſe, and grant an in- 17. 
thereto WWindion ; they will direct a proper iſſue to try the whole, and (3) As, 
Uthe reſt ſhall be bound by the verdict, elſe there might be twenty e at” 
dions, and as many verdicts, where one (6) proper direction or of a manor 
for qu ends the whole; and it is only directing one iſſue to prevent claim . 
0 a : profits of a 
ally che") more. fair. 1 Vern. 266, —S0, to ſettle the boundaries of lands. Preced. Chan. 263. 


more wt 
» quiet the 
Om, or u 
Iſtances thi 


f 2 perſon is ſued at law for irregularly ſerving the proceſs of 


| to ſtay the proceedings at law; for the wregularity is only pu- 
tſhable in that court. 


upon forcible entries. 2 Vez. 415.] 


e court ol Chancery, it is ſaid, that an injunction will be grant- 


653 


court, for facts are as properly 


Vern. 1 56. 
Lady 
Poines's 
caſe, 

[(a) The 
injunction 
in this caſe 
is drawn 
from the 
equity of 
the ſtatutes 


Vern. 269. 


where two courts have a concurrent juriſdiction of the ſame [3Atk. 629. 

refuſed, Ming, that court ſhall retain the cauſe which is firſt poſſeſſed of it; ph EY 
tween the Exchequer and Chancery, the Counties Palatine 420. 

er three d Chancery: but if legacies are given to infant children by a 3 a caſe 
e prevalngWanger, and their father, being appointed their guardian by the 5 
ere the u irtual court, ſues the executor there for recovery of them, Chan- Clark, 
jerein we will grant an injunction againſt his proceeding in that court; 2 _ 378. 
he courle cauſe the ſpiritual court cannot order the legacies to be put out candle 
it, and eri ntereft for the children's benefit, as the Chancery may do, real and per- 
in ejectmeWuch they may compel the father to give good ſecurity with 2 
. 3 « $i: 1 
ich the od ſureties. So, where a huſband ſues in the ſpiritual court pern ſet adde 
ry, for wi a legacy given his wife, an injunction will be awarded, be- at law for 
ads, and e that court cannot compel him to make an adequate ſettle- the infanity 

| / |: . „ . . of the teſta. 
ment at Mert or proviſion for his wife: but if the executor be ordered by tor, was li- 
ht ſettled! ha time to bring in the money, which he neglects to do, no tigated in 
| a perpennckion will be granted, becauſe the bill might have been * —ů 
Je ſuit is Mocht only for delay, and the executor might at any time he Lerd Hard- 
ad ſuch piled diſmiſs his own bill. wicke is re- 
d 1nequita) an thar th L ported to 

= , e court of Chancery had no power to interpoſe, ſo as to flop the proceedings in the 

> court to Rua) court. But fee Sheffield v. Ducheſs of Buckingham, 1 Atk. 628, ſupr.— In the caſt of le- 


9 where the eccleſiaſtical court have clearly an original juriſdiction, if there be a truſt, or any 
in the nature of a truſt, the court of Chancery will grant an injunction, truſts being proper only 


libel, as that 


zunb. 188. 1 cognizance of that court. 1 Atk. 491. On a bill to eftabliſh a modus, the court of Exche- 
- contempt i will inhibit the ſpiritual court, though the plaintif in equity have not pleaded to the 
he court v s not competent to try the modus. Blacket v. Finney, Bunb, 176. 


on, but where 
x N eccleſiaſtical court to have 
30. 3 Barnard, 29] - 
| 29.1 There 


Salmon v. Rake, ib id. 
courts of equity do not grant an injunction where the eccleſiaſtical court proceeds without juriſ- 
there are ſome equitable circumſtances between the parties. An injunction ſup- 
zjuriſdiction: a want of juriſdiction is a ground for a prohibition. 


E 
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2 Vern. 401. 


Amburſt 
and Daw- 
ling. 

(a) An in- 
junction is 
never to be 
granted be- 
fore bill 
filed. 

4 Inſt. 92. 
Vern. 156. 
S. P. ſaid. 


Abr. Eq. 
285. Duke 
Hamilton 
v. Maccleſ- 
field. 


Abr. Eqs 
28 Jo. Ro- 
binſon and 
Ld. Whar- 
ton. 


Anon. 


2 Vex. 98 miſſed, the bail cannot bring another upon the ſame equity. 


the principal and the plaintiff at law, and the injunction is 


Stone v. 
T uftin, 


Ambl. 32. 


| Savory v. 
Dyer, 
Ambl. 70. 
Davila v. 


Peacock, 


ver poſſeſſion, as the court upon hearing ſhall direct; this {q: 


* ; 9 5 

Injunttion. 3 

There are other injunctions which are never denied; az h 
ejectment, where the party agrees to give judgment in ejeQment 


to prevent trial, to give a releaſe of errors, and to conſent not u 
bring a writ of error, and to this it is ſometimes added, to del. 


in h 
com! 
1 ſub 
orig] 


wards the defendant at law, and he could have no more HH 
were to proceed to trial. 5 | 8 1 tiff at 

Where a mortgagee brought a bill to forecloſe, and, pendiniiſcr, | 
the ſuit, an advowſon appendant to the mortgaged manor becm bug 
void, and the mortgagee, being hindered from preſenting, brought in 
his guare impedit, and (a) though the mortgagor had no bill fiel 
yet being ready and offering to pay the principal, intereſt, a 
coſts, if the mortgagee will not accept his money, intereſt ſha 
ceaſe, and an injunction to ſtay proceedings in the guare inpul 
be granted; for the mortgagee, till a forecloſure, is but in 1 


ture of a truſtee for the mortgagor. 
[See 4 Ann. c. 16. $ 22, ] | 


Where a cauſe abated by the death of the Lady Gerard, al 
the defendant was her executor, who being ſerved with a copyd 
the bill of revivor, and my Lord Keeper's letter, would not g 
pear, being in privilege; and upon motion an injunction w 
granted, though the cauſe was not reyived ; and the caſe of 4m 
firong and Jackſon was cited, where before a demurrer determind 
the plaintiff had an injunction on motion. 

So, where the Lord Wharton had an injuction to quiet himi 
the poſſeſſion of the mines in queſtion, and upon che hearing 
the cauſe an iſſue was directed to try, whether the mines i 
queſtion were within the plaintiff's or defendant's manor; 
iſſue was tried at bar, and found for the plaintiff; then the pla 
tiff died, and a bill of revivor was brought, and before the tin 
for anſwering was out, or the cauſe revived, the plaintiff ma 
for an injunction to ſtay the Lord Wharton's working the ming 
having affidavit that ſince the verdict againſt him he had tredl 
the number of workmen, and between that and Candlemas vo 
work out the mines; and an injunction was granted, though i 
cauſe was not revived. _ 7 1 

[Where a bill by a principal debtor for an injunction 8d 


indeed there is colluſion, or a charge of colluſion in the bill betus 


ſolved by colluſion in order to charge the bail at law, the! 
might take up the equity : but it would be then a new equi 
for fraud and collufion affect every thing, and would give à 
to reſort to the original equity. 1 
An injunction to ſtay proceedings againſt the principal ext 
to proceedings againſt the bail; and where bail is only put 109 
low, to proceedings on the bail-bond. 
Regularly, it ſeems, a proper writ of injunction cannd 
granted unleſs expreſsly prayed by the bill; tor the prayer off 
neral relief will not extend to an injunction. If however the | 
junction iſſue upon ſuch a general prayer, and the deſendant 


Jnjunftion; : 653 


u his anſwer, and move in the common form, that upon the 3 Barnard. 


28 In 0 coming in of the anſwer, the injunction may be diſſolved, this is 27, In ſpe- 
ecken ſubmiſſion to the regularity of the injunction, and will cure the 0h rang 
t not 0 original defect. hath been 
to delj 


granted, though no bill hath been filed. Amhurſt v. Dawling, 2 Vern, 401. 
thi 3 . * 5 . * N 
3 When an injunction 1s diſſolved on the merits, and the plain- Anon. 
nir amends his bill, or files a ſupplemental bill for the fame mat- 3 Ack. 694. 


pendu e, he cannot of courſe move for an injunction till anſwer; 2 3 
r deem bough upon ſpecial motion he may obtain it, without any affida- for, Ambi. 
, brought in ſupport of the amendment or equity of the bill. fag : 0 
bill fled | ; wards v. Jenkins, 3 Br. Ch. Rep. 42.5» 
_ * The practice of a court of law in compelling a plaintiff on a Coad v. 


nd not to take out execution beyond his real debt, does not ouſt Woden, 

te juriſdicton of courts of equity in awarding an injunction. 3 
Where a bill is referred for impertinence before the time for Neale v. 
ſwering is out, the plaintiff is not, upon the expiration of the Wadeſon, 
me, entitled to the injunction as of courſe, but muſt move it Rows 574. 
yon notice and affidavit of circumſtances. | | a 
An ejectment was brought by a perſon abroad to recover an Revet v. 
ſtate as deviſee againſt the heir at law; the heir thereupon filed Brabham, 
bill, charging fraud in the manner of obtaining the will, by the 2 Fever; | 
wiſe and other defendants in the cauſe ;z and moved for an in- | 
nction to ſtay proceedings in the ejectment till the coming in 

the anſwer upon an affidavit charging fraud in the defendants 

nerally, but not particularizing the plaintiff at law, who was 

road, The Lord Chancellor was of opinion, that when the de- 

ndant was here, and could put in his anſwer eaſily, the general 

m was ſufficient : but when the defendant. was abroad, there 

uld be a ſpecial ground to ſhew. that the diſcovery from him 

bs material. 


Ire zmpedil 
ut in m 
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rp: mae Where the plaintiff at law is abroad, it is the practice of the Delaney v. 

8 3 uche cbequer to inſiſt upon an affidavit of merits upon moving that 8 
8 — 3 r. Ch. 

lemas valle of the ſubpoena upon the attorney ſhall be good ſervice benen 


la ũmilar practice ſeems at one time to have been admitted in Bur ſee 
court of Chancery. Burke v. Vickars, id. 24. 
In common caſes, affidavits cannot be read againſt the defend- Iſascs v. 
$anſwer in order to obtain an injunction. But this rule does e 
hold where irreparable miſchief would follow from the delay N 463. 
entering into the plaintiff's caſe till the hearing, as in caſes of and the caſes 
e, patents, fraud, Tc. | there cited. 
n injunctions to inhibit the commiſſion of waſte, or to ſtay-4 Ann. 
eedings at law, the ſtatute for the amendment of the law al- © 6. $22» 


3 the lubpoena to iſſue before the bill is filed. 


though i 


\Ction is d 
e equity. 
e bill betws 
action is & 
law, the il 
new equi 


d give 2 


acipal exten 
nly put 09 


on cannot 
prayer olf 
owever the! 


defend! 


ENT} * * 85 8 * * . 4 — TIN — 


59866 Wumundtion. 


| (8) What ſhall be a Breach thereof, and how 


puniſhed. 

Lane, 96. FF there be a ſuit in equity concerning title to a cloſe, and they, | 
Bear's caſe. upon an order made, that the defendant ſhall ſuffer the plain 
tiff to enjoy the cloſe till, &c. and notwithſtanding the defenday 
upon a title of common put in his cattle, this is no breach d 0 
the injunction; for the common was not in queſtion by the ö 
bill. | t 
Salk. 322. A. obtained judgment againſt B. but was hung up from taking C 
pl-9- cout execution for a year and a day by injunction out of Chai *: 
Booth and . ! 
Booth. cery, and the queſtion was, whether he could after take out en 
6 Mod. 288. cution without a ſcire faciat, and it was holden, that he c " 
1 rd in not: I½, Becauſe the common law court cannot take (a) notice t 
(a) That a Of Chancery injunctions. 2dly, Becauſe it had been no (5) break A 

common of the injunction to have taken out a writ of execution, and u 
of court _ have continued it by vicecomes non miſit breve. | 4 
large the term in ejectment where the plaintiff has been hung up by an injunction out of Chancery, 4 
Sal. 2 57. pl. 8. (5) That a perſon may enter ſo as to entitle himſelf to an action for recovery aft at 
meſne profits, notwithſtanding an injunction. 2 Vern. 519. [Se, notwithſtanding the injundly C01 


the plaintift at law is allowed to proceed ſo far, as that he may be at liberty eo inſtante that the in 
tion is diſſolved, to take out execution: if therefore the defendant be in execution, and plead ple al 
miniſtravit, and the plaintiff at law enter judgment de bonis teftatoris cum acciderint, he may proceelty 
ſcire facias to inquire of aflets, and enter judgment thereupon, Morrice v. Hankey, 3 P. Wa, 10 
See aiſo Sidney v. Etherington, 46id. ] | 


Vern. 207» Where a defendant had taken out execution in breach of 


4 erg injunction of the court of Chancery, and ſome of the bailiffs wi 

n ſerved the execution had, as was alleged, found out a place u by! 
wall in the plaintiff's houſe, that was made up again with br tain 
wherein was hid 1501, and had taken away the money, and dolly in c 
great ſpoil to the plaintiff's goods, it was ordered by the anf 
Chancellor, that the defendant ſhould make good this monef and 
the plaintiff, and ſhould ſatisfy all other damage which the 2 day, 
tiff would ſwear he had ſuſtained; and this order was confirm ſhe 
by the ſucceeding Lord Keeper; though it was objeCted, that Wy czul 
order was unreaſonable, in making the plaintiff judge of his0 T 
damage; that the defendant came into poſſeſſion by courſe of line 
and the bailiffs were legal officers, who, if they did = ut , 
amiſs, the party ought to take his remedy at law again 


and the defendant ought not to be anſwerable for their mill 
meſnours. But the Lord Keeper held the order to be jult; i 
he thought it an idle practice in the court to put a thief #01 
oath to accuſe himſelf ; for he that has ſtolen will not flid 
forſwear it; and therefore in odium ſpoliatoris the oath of the n 
injured ſhould be a good charge upon him that has done wr 
As concerning the breach of injunctions, it hath been of 
practiſed to commit the party on affidavit of the breach, and perl 
notice given to him, but never on notice to his clerk; wh 
by the ancient rule where a man is guilty of the breach of 
junction, upon an affidavit made thereof, the plaintif's clet 


court iſſues out an attachment againſt him of courſe, he is ar- 
| reſted thereon, gives bail to the ſheriff, enters his appearance 

| how with the regiſter; ſo the court has hold of him; the plaintiff 
files interrogatories in the examiner's office to examine him; the 
interrogatories are verbatim according to the affidavit; and if the 


nd there party does neglect to attend and be examined, it is a motion of 
he plain courſe to examine him in four days,. or ſtand committed; if he 
lefendant confeſſes the contempt, he muſt ſubmit, own his fault, beg par- 
reach d don, and pay coſts; but if he denies it by his examination, the 
n by the plaintiff deſcends to prove it upon him; then the plaintiff -moves 


to refer it to a maſter, to fee whether the party is guilty of the 
contempt laid to his charge, or not; here again he hath liberty 
to be heard, and may except to the report, and bring it on for 
tie judgment of the court; and if the court is of opinion. that 
he is guilty of the contempt, he muſt ſtand committed, and pay 


om taking 
of Chan- 
e Out exe. 


he coul s b m1 
(a) notre the coſts ; but if the court is of a contrary opinion (as it ſome- 

(5) break times happens) he 1s acquitted with coſts. ; 
In, and [It is no excuſe for proceeding at law after an injunction, that Anon. 


it is not ſealed : for where a defendant, or his attorney, have been 3 Ack. 567- 
preſent upon an order for an injunction, and they have proceeded 

at law before it has been ſealed, the court has conſidered it as a 

contempt, and committed the parties.) | 


t of Chancery, 
recovery of ti 
the injundn 
hat the inan 
plead fle ab 
nay proceei u 
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(O) How' diſſolved. 


reach of i THE methods of diſſolving injunctions are various; when the 
bailiffs vil anſwer comes in, and the party hath cleared his contempt 
a place in b paying the coſts of the attachment, (if there is one,) he ob- 
with bre tains an order to diſſolve , and ſerves it on the plaintiff's clerk 
y, and dong" court; this order takes notice of the defendant's having fully 
by the Log enivered the bill, and thereby denied the whole equity thereof; 
1is monef i nd being regularly ſerved, the plaintiff muſt ſhew cauſe at the 

ch the pu day, or the defendant's counſel, where there is no probability of 

as confroy ſewing cauſe, may move to make the order abſolute, unleſs 

ted, that l cauſe, ſitting the court. | 25 | | 

re of his0 The plaintiff muſt ſhew cauſe, either on the merits, or upon [(a) If no 
courſe of Eng exceptions (a); if upon the merits, the court may put what 2 
nid any m erms they pleaſe on him; as bringing in the money (5), or pay- te be 
ag ns it to the parties, ſubject to the order of the court, or giving the maſter's 
yr their mi algment with a releaſe of errors, and conſenting to bring no een _ | 
> be jult; 2” of error, or to give ſecurity to abide the order on hearing, ente ae 
a thief wr the like; and to this order is generally added a clauſe, that the and ſome- 
in not fd 4intif ſhall ſpeed his cauſe to a hearing. ee 
th of the ek in court to the Fleet for taking out ſuch injunction, and alſo make him pay all cofts, and ſome- 
done wrong * og damages the injured party hath ſuſtained, by reaſon of ſuch irregular injunction. 2 Harriſon's 
T (5) The ſecuring the fund is an uſual condition annexed to injunctione. Culley v. Hick- 
h been 0 "f» 2 Br. Ch. Rep. 182. In an interpicading bill, it ſeems to be neceſſary that the money ſhould be 
h, and perl ply brought into court before the motion for an injunction; though the practice hath been, to bring 
clerk; wh 0 bp ſnewing cauſe againſt the motion to Gflotve the in junction. Dungey v. Angove, 3 Br. Ch. 
reach of 1 8 = | e 
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If the plaintiff ſhews cauſe upon exceptions filed, he myſt 
procure the report in four days of the inſufficiency of the anſwer; 
and if the motion is made at either of the laſt ſeals aſter Hilary 
or Trinity term, the court ſometimes puts the plaintiff upon open. 
ing the exceptions, and they judge whether they are material or 
not; the reaſon of this is, becauſe the defendant, if the anſwer 
ſhould be reported ſufficient, hath no opportunity to move the 
court. till the ſeal before the next term, and is thereby very greatly 

delayed; if the court think the exceptions material and neceſſary, 
they will grant the motion; if otherwiſe, they will deny it, a 
the caſe appears; and to this is ſometimes added a clauſe tothe 
order, eſpecially when the motion is made at the laſt ſeal, that 


the plaintiff ſhall procure the report in four days, or his injune- . 
tion to ſtand diſſolved without further motion; whereas it is not Wl . 
ſo in open term, or at any of the ſeals ſave the laſt z and thy hy 
clauſe being added, the court needs not to hear the exception WW. 
opened, which oftentimes take up too much time. 11 

If the maſter reports the anſwer ſufficient, it is a motion of ma 


courſe to diflolve the injunction on the anſwer's being reported 
ſufficient 3 but yet the plaintiff may ſhew cauſe on the merits; 
for there are many inſtances where the plaintiff's counſel maj 
think the anſwer not full, and yet may be miſtaken, and, not 
withſtanding this, the plaintiff may have good cauſe on the me- 
rits for continuance of his injunction; and it feems reaſonable 
that he have liberty to do it; but this muſt be done on notice 
given to the other fide; he cannot do it when the defendants 
counſel come to move to diſſolve the injunction, on the aniwers 
being reported ſufficient ; becauſe, as this is a motion of cout 
the party is not prepared to ſpeak to the merits; but he may har 
| liberty on notice given. : | 
2 Harriſon's [When a plea or demurrer is argued by counſel, and i 
Fr. 202. lowed, there is generally, though not always, an end of the ir 


junction; for it may happen that ſome equity may be ſhewn u 
continuing it, ariſing out of the defendant's anſwer put in witl 50 
ſuch plea or demurrer; and upon a plea or demurrer being allo. 
ed, or on the coming in of the anſwer, the court will not able he 
lutely diſſolve the injunction on the firſt motion, though upon # 0 
fidavit of notice, but only vi, ſo, if the maſter's report 18 06 A 
procured in a reaſonable time, after exceptions filed, or if the | 
anſwer is reported inſufficient, the injunction will be diffolyel . 
niſi, though ſometimes abſolutely on the firſt motion. 

2 Kel. 43. An injunction for want of an anſwer was diſſolved, becauk 2 
not ſerved till ſeveral months after the anſwer came in. 
croſs bills, if when the firſt is anfwered, the fecond is not a 3 
ſwered in eight days, the injunction will be diſſolved on 1 
tion: but the court will not diffolve an injunction conti 4 
on exceptions, if they have not been filed a reaſonable time b. 5 
fore motion made. | | ; 6. 

Pr. Reg. If there be two defendants, the court will not ordinarily a 

_ ſolve the injunction till both have anſwered. ; N 


IJInns and Jnnkeepers, 659 
If the defendant do not ſign his anſwer, regularly, the injunc- Anon. 


tion will be continued; though if the plaintiff take a c -— MR 
anſwer, this may amount to a waver of the Sec Bra, y of the Bund. 251. 


Open If exeptions, which are put in onl i1 injunE | 
; cn put y to continue an injuncti 
*. are NY the injunction is diſſolved of courſe . dee are, Ruſſel, S 
tion. ; | | Bunb. 30. 
we the If che plainti | 3 3 8 
the p aintiff who hath an injunction dies pending the ſuit, 
dein in ſtrictneſs the whole proceedings are abated, and the junction 
rh 0 with them 3 but even in this caſe the party ſhall not take out exe- 
"_ ny cution without ſpecial leave of the court; he muſt move the court 
oy * for the revival of the ſuit within a time limited, or the injunction 
ke to ſtand diſſolved; and as this is never denied, ſo if the ſuit is not 
by apt} revived, the party takes out execution. There are ſome inſtances 
1 05 where a plaintiff may move to revive his injunction ; but as that 
ebe rarely happens, ſo it is rarely granted, eſpecially where the in- 
1 Ro diſſolved. But where a bill is diſ- 
: miſſed, the inj unction and every thin elſe is gone, a1 i 
5 nay be taken out the next ty” of MT _ 9 
> merits; 
nſel maj 
and, not WW _ — go 
the me- 
eaſonable 
on notice 6 
eſendant Inns and Innkeepers. 
e anſwer 85 g ; 
of courle, 
may hat 
1, and i EY | | 
„H then.) Inns by what Authority erected, and how far 
ſhewn WW within the Statutes concerning Alehouſes. | 
eing alen ho ſhall be ſaid a common Innkeeper: And 
11 not abt herein of the Privileges allowed him by Law. 
h n n a o 3 : 
Lk of the Duties injoined Innkeepers by Law: 
1) or if th And herein, 


be diffolvel n | 
e 1. To what Things the Duty of an Innkeeper extends. 


ved, becail 2. Of the Offence of ſelling corrupt C 15 

me 15 exorbitant Prices. - * ommodities, or. at 
ad is not 4. 3. Of the Offence of refuſing to | 127 
wed on m Gueſt. efuling to harbour or entertain 3 | 


4. In what Caſes chargeable for things ſtolen or loſt. 
5. Who is ſuch a Gueſt as may charge an Innkeeper. 
6. Of the Manner in which he is to be charged. 


n continue 
able time b 


rdinarily ® 
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D) Of the Innkeeper's Remedies againſt his Gueſts. 
Uu2 © (A) Inns 
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660 Tuns and Innkeepers, 


(A) Inns by what Authority erected, and how fer 
within the Statutes concerning Alehouſes. 


YT ſeems to be agreed at this day, that any perſon may ſet yy 


A. 7 a new inn, unleſs it be inconvenient to the publick, in reſped 
Rulſ. —4 of its ſituation, or to its increaſing the number of inns, not only 


Godb. 345. to the prejudice of the publick, but alſo to the hindrance and 


R 33 prejudice of other ancient and well- governed inns: For the keep. 
2 Keb. 506. ing of an inn is no franchiſe, but a lawful trade, open to every 


Salk. 45. ſubject, and therefore there is no need of any (a) licence fron 
Gehn zn an. the king for that purpoſe. - | 


cient times inns were allowed in the Eyre. 2 Roll. Rep. 345. But this is made a guære in Palm, 
374 ; and in Hutton 100., it is ſaid, that there was no ſuch thing in the Eytes; but becauſe that inp, 
gers, who were aliens, were abuſed and evilly intreated in inns, it was, upon complain: thereof, provide! 
that they ſhould be well lodged, and inns were alligned to them by the juſtices in Eyre. In Cro, ia. 
528. there is an inſtance of one outlawed on a ue warrants for keeping an inn. 


But as inns from their number and ſituation may become nu- 


743. Dalt. ſances, they may be ſuppreſſed, and the parties keeping them maj 
* at common law be (5) indicted and fined, as being guilty of: 


thorities publick nuiſance; and in like manner may they be dealt with, i 
97. * they uſually harbour thieves, or perſons of ſcandalous reputation, 


perſons were OT ſuffer frequent diſorders in their houſes. 


indicted for erecting four ſeveral inns ad communem nocumentum; and it was ruled, that for ſeveral offence 
of the ſame nature ſeveral perſons may be indicted in the ſame indictment; but then it muſt be lai 
ſeporaliter erexerunt, and for want of the word ſepara/itcy the indictment was quaſhed. 2 Hal. Hit, 
P. C. 174. 8 


2 Roll, He who has an inn by preſcription may lawfully enlarge i 

Abr. 84. upon the ſame land which has been uſed with it, either by eret- 
ing new buildings thereon, or turning ſtables into chambers d 
entertainment; and he ſhall have the ſame privilege in ſuch ner 
part, as in any other part of his houſe. 

Hutton, 99 Alſo it is agreed, that the ſtatute of ( c) 5 6 E. 6. cap. 2%, 

Ret. and other ſtatutes concerning the licenſing of alehouſes, c. 0 


eonftrution not extend to inns, unleſs an inn degenerate into an alehoule iy 
hereof vide ſuffering diſorderly tippling, &c. in which caſe it ſhall be deemed 


ee 3+* as ſuch. 

and. 249. | 

4 Mod. 144+ Carth. 151, 263. Skin. 293. Show. 398. Comb. 405. 2 Ld. Raym. 1303- Sth 
497. And nete, that as to the licenſing ot alehouſes the juſtices of peace are the ſole judges, and haet 
diſcretionaty power of granting or refuſing ſuch licence, and will not be compelled thereto by mandans, 
or otherwiſe, 


(B) Who ſhall be ſaid a common Innkeeper: And 


therein of the Privileges allowed him by Law. 


Palm. 374. A who makes it his (d) buſineſs to entertain travellers 2 


2 Roll. 


Rep. 3. paſſengers, and provide lodging and neceſſaries for them 


(4% If — their horſes and attendants, is a common innkeeper; and it 


«Lo is not a way material whether he have any ſign before his door or not. 


Not be alhgned per beſtitalercn gemini regts to harbour a man, he is not bound to take charge of the g 
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661 
of his gueſt. Roll. Ab.. 2. Dyer 1 58 in margin. An infant innkeeper not chargeable. Roll. Abr. 2. 
far ſci, of a perſon non campos. Cro. Eliz. 622, 
But though it be the entertaining of paſſengers that makes a Palm. 354. 
man an innkeeper, yet it is faid, that if a perſon having put up Gb. 346. 
+ up a ſign before his door, afterwards pull it down, he thereby diſ- 
ſpect charges himſelf of the burden of an innkeeper; but if after the 
only taking down his ſign he uſes to harbour men, it is as much a 
and common inn as if he had a fign, „ | 
keey- It hath been adjudged, that a perſon living at Im, and lodg- Carth. 4x7. 
ever ing ſtrangers for drinking the waters in the ſeaſon, and ſelling LA. Roym. 
from them victuals and beer, and to no other perſons except ſuch 2104. 
lodgers, is not an innkeeper, fo as to have foldiers quartered on 254, 255. 
n Pan. him, purſuant to the ſtatute 4 & 5 W. 3. cap. 13. for he is not are: 2275 
at fray ſuch an hoſpitator againſt whom an action lies for refuſing to en- 5 Mod. 427. 
provice! tertain a gueſt 3 alſo in this caſe the lodgers have ſuch an intereſt S. C. Pars- 
8 in their rooms, that they may maintain an action of treſpaſs againſt po _ 
any one who ſhould enter into them againſt their will. ee : 
ne nu [Nor will the privilege of a common inn extend to a live y-ſtable, fo as to protect a carriage ſtanging 
a wt xt livery there. Francis v. Wyatt. 3 Burr. 1498. 4 Term Rep. 567.J 
ty of 5 A perſon who receives cattle to agiſt, on an agreement to pay Cro. Car. 
with, i ſo much a week for them, cannot retain them till payment, as an 277. Chap- 
utation, innkeeper may the horſe of his gueſt, unleſs there be a ſpecial Alles. 
| agreement to that purpoſe. 
ral offence An innkeeper is diſtinguiſhed from other traders, in that he Cro. Car. 
75 Ft, cannot be a bankrupt ; for though he buys proviſions to be ſpent 5 a 


in his houſe, yet he does not properly ſell them, but utter them 
at {uch rates as he thinks reaſonable, and the attendance of his 


warn. ſcrrants, furniture of his houſe, Sc. are to be conſidered; and 
Eber 0 the ſtatutes of bankruptey only mention merchants that uſe to 
cock ooh buy and ſell in groſs, or by retail, and ſuch as get their living by 


buying and ſelling, fo that their principal ſubſiſtence is by buying 


a ſelling; but the contracts with innkeepers are not for any com- 
* cap. 2% O 


. ec. 0 modities in ſpectre, but they are contracts for houſe-room, trouble, 
5 . akte Io ; c 3 a 1 2 > 
2houſe l attendance, lodging, and neceſſaries, and therefore cannot come 


within the deſign of ſuch words, ſince there is no trade carried on 


e deemed 1 = 55 
* by buying and bartering commodities, 
1303. 
ges, and hae! 


| by mandani 


For the ſecurity and protection of travellers, inns are allowed 
certain (a) privileges, ſuch as that the horſe and goods of a gueſt 
cannot be diſtrained, Sc. 

Adr. 650. it is ſaid, that, by ſome opinions, travellers horſes depaſtured by an innke 
ine common law. But the contrary hereof is holden in Hard. 35. 


er: And 


: Alſo the law takes care of the reputation of an innkeeper; and 
A AW. 


therefore where in caſe for words the plaintiff declared, that he 
"as poſſeſſed of certain ſtables guodam loco vocat. Bell. Savage Inn, 


avellers wat he had accommodation for travellers, and that he got his 
or them ing by the exerciſing of that faculty; that the defendaut was 
and it 15 Moſteſſed of another inn, and that a perſon, not known, inquiring for 
r or not. "= Be-Savage Inn, (whither he was directed, to ſet up his horſe,) 

defendant ſaid theſe words, This 45 Bell-Savage Inn; and at 
barge of the 


nother time he ſaid to another perſon, You have nothing to ds there, 


Uu 3 be 


S. C. Crifp 
and Prat. 


3 Lev. 309. | 


& 3 Mod. 
222 

12 Mod. 
159. Ld, 
Ray m. 287. 
Comb. 18. 
Carth. 143. 
S. P. Ad. 
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ton and Trigg. * See Vol. i. 388-9. 


3 Bulſ. 270. 
Co. Lit. 47. 


2 V ern. 129. 
(a) In 1 Roll. 
*per pay no tithes by 


Hil. 25 & 
25 Car. £s 
South well 
and Allon, 
Raym. 231. 
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662 Inns and Jnnkeepers. 
he is broke and run away, there is no entertuinment for man o, 
horſe ;. by reaſon of which words he loſt his cuſtomers ; on not 
guilty pleaded, the jury having found for the defendant as to the 
firſt words, and as to the laſt for the plaintiff, it was adjudye 
clearly for the plaintiff; and Hale, C. J. held farther, that if x 
man keeps an inn, and another that lives juſt by him, defigning 
to get away his cuſtomers, tells a perſon who inquires for ſuch 
inn, that no one lives there, this is actionable; alſo, it was ſaid } 


by Hale to have been adjudged actionable to diſſuade a perſon 
from going to an inn, by telling him the ſmall-pox was there, 


(C) Of the Duties injoined Innkeepers by Law: 
| And herein, 


1. To what Things their Duty extends. 


9 Co. 87. THE duty of innkeepers extends chiefly to the entertaining and 4 
Dyer, 158. harbouring of travellers, finding them victuals and lody. « 1 


for Cole, ings, and ſecuring the goods and effects of their gueſts; and i 4 
76. 92% therefore, if one who keeps a common inn reſuſe either to receir L 
| a traveller as a gueſt into his houſe, or to find him victuals or ® 
lodging, upon his tendering him a reaſonable price for the ſame, 3 
he is not only liable to render damages for the injury in an actio . 
on the caſe, at the ſuit of the party grieved, but alſo may be i x 
j dicted and fined at the ſuit of the king. | 4 ; 
if Salk. 18. For he, who takes upon himſelf a publick employment, mul I 2 
W | ſerve the publick as far as his employment goes; therefore, at « l 
5 innkeeper ſhall not only anſwer for his own negleCts, but alſo to 


1 the neglects of thoſe who act under him, though he ſhould & « J 
preſsly caution againſt it. | 


5 ; 

RF 2 Roll. But the duty of an innkeeper does not extend to the finding o * : 
1 Rep. 79- his gueſt with clothes or wearing apparel. | | Th 
"ip $ Co. za. Alſo, if the gueſt be aſſaulted and beaten within the inn, & .. 5 
= 7 dia 3 fſhall have no action againſt his hoſt 3 for the charge of the holy .. in 
: . 585 extends to the moveables only, and not the perſon of the guell. « fe 


1 | 8 Co. 3. b. If a man comes to a common inn to harbour, and deſires that « tþ 
þ  - Caylescale, his horſe be put to graſs, and the hoſt puts him to graſs accots 


5 judged. þ "egy" 1 
. 2 1 96. ingly, and the horle is ſtolen, the hoſt ſhall not be charged; - 10 
5. P. ad- becauſe by law the hoſt is not bound to anſwer for any thing ol [Þ 
abe. of his inn, but only for thoſe things that are mfra hoſpitium. = BP 
255. S. P. per Cur. 0 
8 Co. 32. b. But if the owner does not require the hoſt to put his horſe iſ © ot] 
4 eo. 9e. graſs, but the hoſt docs it of his own head, if the horſe be fta © re; 

2 Brownl. Mall . | «h 
887. 8. F. he ſhall anſwer for it. e 
per Cur. 4 mi 
Rol. Abr. Alſo, if the hoſt upon the command of the gueſt puts , ſtr. 
part gn horſe to graſs, and by the voluntary and wilful negligence il © we 
the hoſt the horſe is ſtolen, as if the hoſt voluntarily lea or 
{i ſha 


(8 


open the gates of the cloſe, by which means the horſe in 


Inns and Jnnkeepers. „ 


an of out, and ſo is ſtolen or loſt, an action (a) on the caſe lies againſt {«) This, it 


n not the hoſt. | 1 = mr 
to the a ſpecial action on the caſe, and not on the cuſtom of the realm; for which vide Rob. Ent. 23, 24» 
udged Hern's lead. 250. h | 

t if 2 | ; 

grin 2, Of the Offence of ſelling corrupt Commodities, or at exorbi- 

r 1c h 


Kay tant Prices, 
as. (aid | 


perſon Inholders are reſtrained from ſelling at exhorbitant prices, and Carth, 150. 
ere. may be indicted if they extort any greater or larger ſums than x * 
thoſe rates and prices that are (5) impoſed on their commo- E 
dities. | indicted for 
Tn | raking too 


rreat a price for oats, Cro. Jac. bog. (5) Proclamation was made in court for the county of Middleſex 
tor the rates and prices of hoſtlers, viz.; bay for a night and a day for one hot ſe gd. with litter, hay for 
one day 4d, tor one hoiſe, without hay 2 d. Oats 8d. by the peck, and not more. Raym. 362. 


And to this purpoſe it is enacted by 21 Fac. 1. cap. 21. © That E: wide 23 


8 « all hoſtlers or innholders ſhall ſell their horſe-bread, and their E- 3. c. 6. 
ing an - 


hay, oats, beans, peaſe, provender, and all kind of victual, — ”Y 
id log. both for man and beaſt, for reaſonable gain, having reſpect to 
te; and « the gain for which they ſhall be fold in the markets adjoining, 
gt « without taking any thing for litter. And it is further enacted 
Ctuals a « by the ſaid ſtatute, that every hoſtler, and innkeeper dwelling 
5 «* in any town or village being a thorough- fare, and no city, town 
| (« 


corporate, or market-town, wherein any common baker, hav- 
ing been an apprentice to the trade for feven years, is dwelling, 
« may make within his houſe horſe-bread, ſufficient, lawful, and 


ay be in. L 


nt, mk « and of due aſſiſe according to the price of grain and corn. 

5 1 Anchit is further enacted, That if the horſe-bread which any 

1 2 of the ſaid hoſtlers or innholders ſhall make be not (ſufficient, 
K 6c 


lawtul, and of due aſſiſe according to the price of grain and 
corn as aboveſaid, or that if any of them ſhall offeqd in any 


"= 
finding thing contrary to this act, the juſtices of aſſiſe, juſtices of 


. i Hoher and terminer, juſtices of peace in every ſhire, liferty, or 
2 OY « tranchiſe within this realm, ſheriffs in their turns, and Rewards 
pf the f ein their leets, may inquire, hear, and determine the ſaid of- 
he gue 15 « fences of the ſaid hoſtlers and innholders, who ſhall be fined for 
leſires 1 * the firſt offence according to the quantity of the offence, and 
aſs aan bor the ſecond offence ſhall be impriſoned for one month, and 
e cha © for the third offence ſhall ſtand upon the pillory.” 
| OE? > [By 2 Geo 3. cap. 14. No brewer, innkeeper, victualler, or 
| * ( 


other retailer of ſtrong beer or ale ſhall be ſued, empleaded, 
or moleſted by indictment, information, popular action, or 
otherwiſe, for advancing the price of ſtrong beer or ale in a 
reaſonable degree.” But it is alſo enaCted, „That if an 
brewer, iunkeeper, victualler, or retailer of beer or ale, ſhall 
mix, or cauſe or ſuffer to be mixed in any veſſel, &c. an 


his horſe ! 
e be ſtolen 


ſt puts "i © firong beer, ale, or ſtrong worts with any ſmall beer, or ſmall 
egligence "oh © worts, or with water, after the gauge of ſuch ſtrong beer, ale, 
3 * © or ſtrong worts ſhall have been taken by an officer of exciſe, he 
horſe n 


* {hall forfeit fifty pounds.“ ! 8 
5 TP | 1 Uu4 55 If 
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9 H. 6. 33. If an innkeeper ſell corrupt wine or victuals, an action lies 
Koll. Abr. againſt him: alſo, if his ſervant ſell ſuch corrupt wine or vidual; 
95. . f 5 ; Auals, 
an action on the caſe lies againſt the maſter, though he did not 

order the ſervant to ſell it to any particular perſon. 


3. Of the Offence of refuſing to harbour or entertain a Gueſt, 


Dyer, 158. It has been already obſerved, that if one who keeps a common 


3 al inn (a) refuſe either to receive a traveller as a gueſt into his 
254. 2 Roll. houſe, or to find him victuals or lodging, upon his (6) tendering 


Rep. 345- him a reaſonable price for the ſame, he is not only liable to ren- 


= 55 der damages for the injury in an action on the caſe, at the ſuit of 
Godb. ; 46. the party grieved, but may alſo be indicted and fined at the fuit 
Salk. 383. of the king. | | 

Carth. 150. | 

S. P. admitted. (a) Without a reaſonable excuſe ; and therefore if he refuſe under pretence that his 
houſe is already full of gueſts, if this be falſe, an action on the caſe lies. Dyer 158. Roll. br, ;. 
(5) That he is not bound to let him have meat unleſs paid before-hand ; for the hoſt is not bound w 
truſt, Bro, Attiin ſur Caſe, 76. Bro. Contract, 43. Y Co. 87. b. 


E. 4. 2. b. Alſo it is ſaid, that an innkeeper may be compelled by the con- 
Dalt- 0. ſtable of the town to receive and entertain a perſon as his guel. 
Moor, 86. Alſo, an innkeeper, or a perſon keeping a livery ſtable, ( 
pl. 1229. In js obliged to receive a horſe, though the owner does not lodge 


2 Brownl. , 2 8 , UG 
4 p * ; in his houſe; for by taking upon him a publick employment, 
ſaidbyCoke, he is obliged to ſerve the publick as far as his employment 
C.J. mat extends. — | 
keeper is not bound to receive a horſe, unleſs the maſter be lodged there. —And herewith in x Salk, * 
my Lord C. J. Holt agrees; but the other three judges differ from him, becauſe by the keeping of the 
horſe the innkeeper bas gain, though it would be otherwiſe of a trunk, or other dead thing. [(e) But g 
as to a livery ſtable keeper ? Francis v. Wyatt, 3 Burr. 1498. 1 Bl. Rep. 483.] | 


4 


4. In what Caſes chargeable for Things ſtolen or loſt. 


Dyer, 266. Innkeepers are clearly chargeable for the goods of gueſts ſtolen 
5 Co. 32-2. or loſt out of their inns, and this without any contract or agreement 


- gt for that purpoſe; for the law makes them liable in reſpect of the 


Latch. 179. reward, as alſo in reſpect of their. being places appointed and 

allowed of by law, for the benefit and ſecurity of traders and 
travellers. 

Fitz. Hol- And this duty and burthen enjoined inkeepers by law, they 


ler, 5. Bro. cannot diſcharge themſelves of, under pretence of (d) ficknels 
Aclion ſur x | . 

lc Caſe, 41. want of underſtanding, (e) abſence from their houſes, Sc. 
(4) Therefore if an innkeeper be ſo diſtempered that he is not of a ſound memory, and a gueſt knowl 
thereof inns there, where his goods are ſtolen, an action on the caſe lies againſt the innkeeper ; for 
cannot diſable himſelf by ſaying he was not then of a ſound memory. Cro. Eliz. 622. Croſs and All 
drews, adjudged. Roll. Abr. 2. S. C.—But an infant innkeeper ſhall not be charged, for his privilege 
ſhall be preferred and take place of the cuſtom. Roll. Abr. 2. Jide head of erer and Age. (0 
the innkeeper goes abrozd, he muſt anſwer for the goods of his gueſt; for he ought to have a ſetvant h 
take care of them in his abſence. 11 H. 4.45. Roll. Abr. 4. But if an inn is broke open, and the 
goods of gueſts taken away by the king's enemies, the innkeeper is not anſwerabe. Plow. 9. b. 


Bendl. 600 But if a perſon comes to an innkeeper, and deſires to be ente!- 


> Gain 2 tained by him, which the innkeeper refuſes, becauſe his houſe | 
. 2 already full, whereupon the party ſays, he will ſhift among 1 


el 


owne 


that t 
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| hes reſt of the gueſts, and there he is robbed, the hoſt ſhall not be adjudged: 
vals, de charged. 5 | Re 


d not keeper refuſed to take charge of goods till a future day, becauſe his houſe was full of parcels, and the 
»wner afterwards ſtayed in the inn as a gueſt, and the goods were ſtolen during his ſtay, it was holden, 


that the innkeeper was bound to make good the loſs Bennett v. Mellor, 5 Term Rep. 273+] 


veſt, It is ſaid in Dyer, that if the hoſt require his gueſt to put his Dyer, 266. 
5 roods in ſuch a chamber under lock and key, and that then he will Spencer's 
on 8 , 5 5 caſe. But 
hs warrant their ſafety, elſe not, and notwithitanding the gueſt fuffer a Moor, 78. 
dering chem to he in an outer court, where they are ſtolen, no action lies pl.207 158. 
o againſt the hoſt; for they were not loſt through the neglect of the 3 8 
ge ſuit otherwiſe, and that the hoſt cannot diſcharge himſelf of this branch of his duty by ſuch a declaration 


* this. 


; If the hoſt delivers the key of the chamber where the goods are 8 Co. 33. a. 
ö to the gueſt, and he leaves the door open, and the goods are ſtolen, in Cayle's 
bound b het an action lies againſt the hoſt; for at his peril he ought to Fry 

keep ſafely the goods of his gueſts. - | 
If the gueſt is robbed by his ſervant, or by one who comes with 8 Co. 33. a. 
de cor. him, or by one who deſires to be lodged with him, he ſhall have = LPN 
gel. WW © action againſt the hoſt ; for it was the folly of the gueſt to keep Flis. — 
ble, (j uch a ſervant or company, and there is no default of good cuſtody Fitz. Hof- 


t lodge in the hoſt, SP 


ment, It ſeems the hoſt is anſwerable, though the gueſt does not ac- 3 Co. 33. z 
1 quaint him what goods, c. he has. | | — 3 


But it is ſaid, that if an hoſt demands of his gueſt what money or goods he has, and he tells him nope, 
or leſs in truth than he has, if afterwards they are loſt, the hoſt is not anſwerable. Moor 158. pl. 22g. 
r Anderſon, But Windham, periam cont. : 


Salk, 388. 
ding 4, the 
(e) Butgs 


5. Who is ſuch a Gueſt as may charge an Innkeeper. 


st. 


If an hoſt invites one to ſupper, and, the night being far ſpent, 2 Brownl. 
ts ſtolen nites him to ſtay all night, if he is after robbed, yet ſhall not the my Bs 
zreement olt be charged z for this gueſt was no (à traveller. („ * Rollins: 
A of the dP, Skin. 276. S8. P. (a) By the ancient law the firſt day he was called a traveller, the ſecond day a 

dogenhind, and the third day a menial ſervant, whom the hoſt ſhould anſwer in the leet for, as his ſer- 
nted : and at, per Latch. 88. See Forteſc. Rep. | Bo 
ders and N . 5 
| If a man comes to an inn with a hamper, in which he hath Roll. Abr. 
aw, the) reral goods, and goes away, leaving this with the hoſt, and (5) Fa 338. 
fcknels, o days after comes again, but in the time of his abſence this is +» 3 
for? olen, he thall have no action againſt the hoſt ; for at the time of 126. S. C. 
zelt knowing e ſtealing he was not his gueſt, and by the keeping of the ham- Ml 
5 5 12 er the hoit had no benefit, and therefore ſhall not be charged with Jelly and 
his prieen WF lots of it in his abſence. | a | Ne 
1 wiſe, if he had returned the ſame night, Moor, $77. 3 Oy. 
open, and ti But if 4 | 4 8 
58 it A. comes with goods to an inn in London, and ſtays there Latch. 125. 


Ca week, month, or longer, and is there robbed of them, he ihall 52 1 
be enter. e an action againſt his hoſt; though perhaps, being at the end A 
is houſe WF bis journey, he cannot then be {aid zran/euns, according to the 
among the rt in che regiſter. | ; 8 
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in the decla- 


Moor, 8779. But if an attorney hires a chamber in an inn for the whole term 
| be is quaſi a leſſee, and if robbed, the hoſt is not anſwerable, ' 
Latch. 127- 80, if a man upon a ſpecial agreement boards or ſojourns in 


, . ou 
Hetley. 49+ inn, and is robbed, the hoſt ſhall not anſwer for it. "th 
Roll. Abr.3. 80, if the gueſt (a) deliver the goods to the hoſt upon another i +-in 
%) Buthow account, he ſhall not be charged if loſt or ſtolen. 
far a man i | : | was 
ſhall be charged with the ſafe cuſtody of goods by a general acceptance, wide Co. Lit. 89. Rol. Ah, writ 
338. and tit. Bailment. N | Dalſ. 


Roll. Abr 3. If a man comes to an inn with a horſe which he rides, and lea Jone 
Moor, 877. it with the hoſt, and goes away from the inn for ſeveral days, and 


Sale 288. in his abſence the horſe is ſtolen, yet ſhall the hoſt be charged E : 
pl. 2. [21.4. it, becauſe he had benefit by the continuance of the horſe wit n= 
Raym- 367- him, inaſmuch as he is to be paid for it, and ſo the owner is af, 3 4 
U . . - . 
hoods left ficient gueſt to maintain an action. : T 
in an inn, becauſe the innkeeper has no advantage by them. ] | 
9 o . — o 2 
Cro. Jac. If a man's (5) ſervant, travelling on his maſter's buſineſs, comg reld 
11 to an inn with his maſter's horſe, which is there ſtolen, the mata by h. 
Yelv. 162. . . 7 
Dyer, 158. may have an action againſt the hoſt, becauſe the (c) abſolute pm plat 
WOES: perty is in him. . | 110 
Oy, 79 · | | 
Roll. Abe. 3. (6) But if a perſon takes another's horſe and rides him to an inn, where he is ſtolen, f not | 
owner ſhall not have an action againſt the hoſt, but muſt purſue his remedy againft the taker, Roll, Al em. 
3. (c) It is ſaid, that if a common carrier is robbed in his inn, the owner, and not the car iet, fl f 
have the action. Dalſ. 8. But this, it ſeems, is not law, being founded on ſuppoſition that the cans ne 
is not anſwerable to the owner. | ; ablat 
Yelv. 162. 80, if A. ſends money by his friend, and he is robbed in his in A 
A. ſhall have the action. Tb — 


Latch. 1279. If one joint-tenant of goods is robbed, both may hare ti 
Poph. 179. action. 8 


6. Of the Manner in which he is to be charged. 


| Nn 

8 co. 3 The (d) form of the writ is thus, cum ſecundum legem & (t) 3 
4 F t 4 . . . * . . ©, © „ 

( <4 — * ſuetudinem regni neftri angliæ hoſpitatores, qui hoſpitia communis . any 2 
104. a, 4d Hoſpitand. homines, &c., tranſeuntes, & in eiſdem hoſpitantes, © | 
105. a, bona, &c., abſque ſubſtractione ſeu amiſſione cuſiodire tenentur, tons 
A N. 2 quidam malefafores quendam equum (g) igſius A. c. () inf ent, 
b. (e) 11s 3 1 : Cn; B + ih | 
is the courſe, Hoſpitium ejuſdem B. c., invent. pro defectu ipſius B. ceperunt, bat t 


for it is not a cuſtom confined to a particular place, but it is ſuch as is extenſive to all the king's e ond1 
3 Mod. 227. Fitz. Hoſtler, 2. Bro. A#ion ſur Caſe, 41. (f) He need not name them, becauſe | g 
ſumption of law he hath no knowledge of them. Plow. 129. a. (g) Per Hetley 49. it ought * F 
ſhewn that the gueſt tranſeuns heſpitavit; yet quere; for perhaps he was at the end of his jou _— 
Latch 127. Poph. 179., and all the entries are otherwiſe. (&) The writ was, 1co/. of the plat 10 as 
in hoſpitio of the defendant boſpitati ceperunt, &c. and though objected in boſpitio referred to the fel M . 
and not to the money, and that he might harbour in the houſe of the defendant, and his money be l J actio 
elſewhere, and that it ſhould have been ibidem invent. ceperunt, yet the writ was adjudged good, Fo 
Hoſtler 2. Bro. Action ſur leCaſe, 58. (i) And this is welkenough, though not ſhewn by what If 
rity or licenſe held. 2 Roll. Rep. 346. Palm. 374. Godb. 346. | m to 
til! 
nkee 


8 Co. 32.2 The brit need not mention that the defendant () keeps 
(#) In the mune hoſpitium, for it mult be ſo intended; for the recital of 
writ he may +24 : : : _ * who is 
be named - Writ is, hoſpitatores qui communia hoſpitia tenent, Sc., and the 8 0 
yeoman, but words depend upon the former; (/) but the plaintiff ought to 1 
Fen hou 

* ee he kept commune hoſpitium. | By 
muſt be ſhewn that he is a common hoſtler, Bro. General Brief, 16. Bro. Aion ſur Caſe, 33. , 

Hottler, 2. (I) Vide Dyer, 266. pl. 9. Hob. 245. 2 Leon. 162. | | onſide 


* 


f 
W 


Inns and Innkeepers, 667 
If in ſuch action brought (a) by the maſter for goods ſtolen. oro. Jac. 


le term 
1 fom his ſervant, the plaintiff lays the cuſtom that innkeepers 224. Beedle 


Morris, ad- 


ought ſafely to keep the goods of their gueſts, and all other goods je. You: 
brought into their inns, the cuſtom is ſufficiently alleged to main- 162. S. C. 
tain the action, notwithſtanding it was objected, (5) that there (a) 2.0 


was no ſuch cuſtom to keep the goods of others ſafely. 1 is 


NS in an 


another 


Roll. Au. 


vrit in the regiſter; but by the ſtatute of Weſtminſter 2. the clerks ſhall agree to make a ſpecial writ. 
Dalf, 8, 9. (6) That the miſrecital thereof is immaterial, for it is the common law. Latch 127. per 
A kae Jones and Dod. 1 Sid. 245. Hob. 18. 3 Mod. 227. 
1ays, and If in his declaration the plaintiff lays the cuſtom for common Hob. 245. 
rged lt inns, and then lays that he was beſpitatus in hoſpitio, &c., this is © vide 
vie vu Len enough, for it muſt be intended that it was commune, elſe, it 4 s — 
is aft is domus, & non Hoſpitium. | | ; Ent. 22. 
The declaration againſt an innkeeper was thus, pred. D. com. 6 Mod.223. | 
leſpitat. adtunc & ibidem exiflen. in flabulum deliberavit a certain rr . 
I, come gelding, to be by him ſafely kept, at a reaſonable rate, and to be Salk wen | 
he male by him ſafely re- delivered to the plaintiff; and after verdict for the pl. 1. S. S. 
olute prof plaintiff, it was objeQed, that for aught appears the horſe was put but not S. P. 
| into the defendant's ſtable without his privity, in which caſe he is 
is faden not bound to take any care of it; for the words being pred. D. 
* „. heſpitat. exiflen., may as well be taken in an ablative as dative 
at che en cale: but the court held, that the words being indifferent to an 
ablative or dative caſe, they ought to be taken in that caſe which 
in hiezu makes the declaration good, and therefore gave judgment for the 
| plaintiff, | 
y have tif RE 
(D) Of the Innkeeper's Remedies againſt his Gueſts. 
d. | 
wo [Ankeepers may detain the (c) perſon of the gueſt who eats, or 39 H. 6. 18. 
n & (2) the horſe which eats, till payment, and this they may do without 5 H. 7+ 15. 
munia le any agreement ſor that purpoſe ;z for men, that get their livelihood * 
antes, awd; entertainment of others, cannot annex ſuch diſobliging condi- Cro. Car. 
enentur, cons that they ſhall retain the party's property in caſe of non- pay- 2 
() infra rent, nor make fo diſadvantageous and impudent a ſuppoſition, 1 0 388. 
berunt, & they ſhall not be paid; and therefore the law annexes ſuch a pl. 2. 
"Ee Sow. odition without the expreſs agreement of the parties. 2 0 
** oughtal on of his gueſt, Show. 26g. For it would be bard to oblige him to ſue for every little debr, — a 
| of his jo eater hardſhip that he might not be able to find him who was his gueſt. But if a perſon goes into an 
, of the pl an or tavern, and calls for wine, and goes away without paying for it, no action of treſpaſs lies againſt 
ed to the fel im; for the going into the inn or tavern was lawful, and therefore the vintner muſt purſue hiszemedy 
« money b action of debt. $ Co. 147. or on the caſe. | | 
Iced good, ff 3 | 
n by what If A. injuriouſly take away the horſe of B., and put him into an Velo. 67. 
m to be kept, and B. come and demand him, he ſhall not have him 3 Bulſ. 269, 
7) keeps ntil he hath ſatisfied the innkeeper for his meat; ſor when an A. Da 
ecital of keeper takes a horſe into his keeping he is not bound to inquire Poph. 128. 
and the 1b Flo is the owner of the horſe which he is obliged to keep, let him 10. 2 
ought tod long to whom it will, and therefore no reaſon that the innkeeper ye 7 
nould be obliged to deliver him till he is ſatisfied. 
„ Caſe, . If 4. deliver a horſe to an innkeeper, and B. promiſe, that in Hutton, 
| uldcration that the innkeeper will deliver over the horſe to A., 101. 


that 


668 


Moor, $77. 
Roll. 
* 438. 


Moor, 876. 
3 Rulſ. 271. 
Velv. 67. 
Roll. Rep. 


449. 
(4) Vent. 71. 
"SP, 1 Str. 


$57+ 


that is to his advantage. 


| becauſe he detains him as in the cuſtody of the law, and by conſe. 


* 


Inns and Innkeepers. 


that he, viz. B., will ſatisfy him for his meat; this is a good pra. 
miſe, for here is a good conſideration, inaſmuch as the innkeeye 
loſes the detainer, which is a damage, and A. regains his hor 


An innkeeper that detains a horſe for his meat cannot uſe hin, 


quence, the detention muſt be in the nature of a diſtreſs, which 
cannot be uſed by the diſtrainer. | | 

But by the e rs of London and Exeter, if a man commit xn 
horſe to an hoſtler, and he eat out the price of his head, the hoſtler 
may take him as his own, upon the reaſonable appraiſement d 
four of his neighbours ; which was, it ſeems, a cuſtom ariſing fron 
the abundance of traffick with ſtrangers, that could not be known, 
to charge them with the aCtion ; (a) but the innkeeper hath n 
power to ſell the horſe, by the general cuſtom of the whole king. 
dom. : i 


any.N 
queſt 
the 11 
be ch 
diſch: 
innke 
cuſto. 
horſe 
the in 
not a 
is the 
and, | 


2 Roll. But if A. commit the horſe of B. to a hoſtler in London, and he 
Abr. 35. eat out his head, yet cannot the hoſtler fell him: for all cuſtons 
being derogatory to the common law, are to be taken ſtricthy; an Joi 
there is no cuſtom of London that hath gone ſo far as this caſe, t 
authorize one man to ſell and convey the property of another, 
no 2 Roll. If a man commit his horſe to an innkeeper, and he put him 
3 Abr. 85. paſture, he may detain the horſe until he be ſatisfied for the 
1 meat; for the paſture of ſuch perſons, ſet up by the law for ei 
is tertainment, hath the ſame privilege with the ſtables. [A 
18 2 Roll. Rep. If a horſe be commuted to an innkeeper, it may be detained foi ) 
6 © mig vide the meat of the horſe, but not for meat of the gueſt ; for the cha. th 
31 Abr. 85, tels are only in the cuſtody of the law for the debt that ariſes fron in 
* the thing itſelf, and not from any other debt due from the ſame (8) 
* party; for the law is open for all ſuch debts, and doth not adm 
= private perſons to take repriſals. Y in 
El 2 Roll. If an horſe be committed to an innkeeper, and be detained by 00 6 
| b i Rep. 438. him for his meat, and the owner take him away, the innkeepe 
1 Un muſt make freſh purſuit after him, and retake him, otherwiſe f er 
1 de once muſt make freſh purſuit after him, and retake him, otherwi 
1 parted with cuſtody of him is loſt; for he cannot retake him at any othe D) ä 
= by the inn- time: for if a diſtreſs be reſcued, and the party upon freſh purlut 
Wt keepers be do not retake it, the diſtreſs is loſt; for no man that has o, ] 
* cannot, up- a 7 . 15 ö 
oh on his com- naked cuſtody can make a repriſal, when the thing is out of is F\ \ 
1 A rs cuſtody ; for it is in the power of an owner and proprietor, andd ) 
181 him only, to retake ſuch his property, wherever he finds it. Te 
| * for what was 75 On luce Property, 
5 due before. Jones v. Pearle, 1 Str. 557.] G) 
91 2 Roll. But if an horſe be committed to an hoſtler, and he detain lun b 
Rep. 438. for his meat, and after the owner come to an agreement that tl 25 
| hoſtler ſhall retain him till he is ſatified, here he hath not only de wh 
cuſtody of him as a diſtreſs, but alſo the property in him » i {cy 
pledge; and if the owner take it from him, he ſhall not oni * T 
take it upon freſh purſuit, but wherever he meets it; becauſe } 
had a property by ſuch contract, and a man that hath a propeſ ten 
may retake his own where he meets with it. | BW; 
Sie. 648: Upon evidence the cafe was, a man had a horſe in an inn, 2 
pl. 6. 


came thither and directed that the innkeeper ſhould not give g 


Joint-tenants and Tenants in common. 669 


we . - 


any. more food, for he would not be reſponſible for it; and the Gilber v. 


d pro. cueſtion was, whether for the food after this direction given by Berkley. 
ed BY innkeeper to the horſe, he who brought the horſe thither ſhall 
horſe, be charged, or not; and Holt C. J. at firſt inclined that this is a 


liſcharge, and that the horſe (though he might be retained by the 
innkeeper) yet is but in the nature of a diſtreſs, and it being in the 
cuſtody of the innkeeper in his inn, this is a pound covert, and the 
horſe afterwards ought to be found and maintained at the peril of 
the innkeeper; but after, mutatd opinione, he directed, that this was 
not a diſcharge 3 for then any innkeeper might be deceived, and it 
i; the leſſening of the ſecurity of an innkeeper, who may. detain, 
and, by the cuſtom of London, ſell the horſe for his keeping. 


; caſe, to 
ther. 
it him to a 


for the 
1 {or en- 


e Joint⸗tenants and Tenants in common, 


2 (A) Of the Nature of their Eſtates: And herein of 


the chu the Difference between Joint-tenants and Tenants 


ſes from in common. 
the ſame 


ot am) What Perſons may be Joint-tenants or Tenants 


in common. | 


(C) Of what Things there may be a Joint-tenancy 
or Tenancy in common. 


D) How a Joint-tenancy is created. 
E) How a Tenancy in common is created. 


tained by 
innkeeyer 
erwile tit 
any other 
h puriult 
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out of iu | : 
3 I) What Words create a Jointttenancy, and not a , 
«I Tenancy in common, & e conver/o. | : 
2 >) Of the Duration and Continuance of the Eſtate, 
"+ chat whether given jointly, or in common: And herein 
ot only ü here the Inheritance ſhall be ſaid to be joint or 
; him 2 ſeveral. 
ot oniy it . 3 7 
vecaule ) Of the joint and diſtinct Intereſt of Joint- 
a prop" inants and Tenants in common, as to Acts done 


by or to them: And herein, 


an inn, A | 
6 ; 1. 


ot give bun 
| aff 


670 Joint-tenants and Tenants in common. 


* 


ceneliy 


4 1. In what Acts they muſt all join. wo 
| 2. Where the Acts of one will be equally advantageous 35 if 3 

. done by both. * 

„ . Where the Acts of one will bind the other, whetherto iy ſooces 

1 and if / 

i Advantage or Frehndiee. in 

(IJ) Of Severance and Gureivethip: And herein, 3 

x. Of the Right of Survivorſhip, and what Things yil WW" 

ſurvive. their 

2. At what Time the Right of Survivorſhip is to take place, WI.” : 

. What Diſpoſition will work a Severance, and defeat the E 

Right of Survivorſhip : And herein, "BN 

1. What Diſpeſction with a Stranger will work a Severanc, 1h | 

2. What Diſpoſition or Conveyance by one Foint-tenant U "7 

Tenant in common, with his Companion, ill wart z wy 

Severance. | C 8 

3. At what Time fuch Diſpoſition muſt be made to take , Wk e 

4. What ſhall be a total Severance, or but for a limited Time. Het 

How far the Charges or Incumbrances of one Joint-tenant Wi Wee 

ſhall affect the Survivor. pers 

6. Of Severance by Operation of Law. . * 

7. Of Severance by Compulſion of Law ; and therein of the Wii: to 

Writ de partitione factendd. es 

he an 

(K) Joint-tenants and Tenants/in common how to pre 

ſue, and be ſued: And herein of Summons and * 

Severance. hee 

(L) Of the Remedies which Joint-tenants aufe 

Tenants in common have againſt each other. . 

* 

erk. 9. 

Allt 

| is Pa 

ole 

(A) Of the Nature of their Eſtates : And herein 0M: fr 

the Difference between Joint-tenants and Tenau ; 

in common. nk 

ley c: 

Lit. 8227 HERE (a) a feoffment is made to two or more, and ther E la 

U we 3 heirs, or a leaſe is made to them for term of their (0) lud 1% 

other edn... they are joint-tenants; for being jointly enfeoffed, &c. they i If1, 

nn, Jointly hold per mie & per tout, and ſhall jointly emplead and a 4 

recovery, empleaded, which property is common between them and cop. - 


n 


* : * 


Joint-tenants and Tenants in common, 671 


ceners 3 but joint-tenants have a ſole quality of ſurvivorſhip which bargain, and 
neither coparceners nor tenants in common have. | ſale, releaſe, 
confirma- 
\stion, Kc. Co. Lit. 180. b. (6) Or by other limitations, as if a rent-charge of 10 J. be granted to 
4. and B., to have and to hold to them two, viz. to A. until he be martied, and unto B. tili he be ad- 
enced to a benefice, they ate joint- tenants in the mean time, notwithſtanding the ſeveral limitations, 
ndif A. die before marriage, the rent ſhall-ſurvive ; but if A had, married, the tent ſhould have ceaſed 
for a moiety 3 & fic e conver/o on the other fide. Co. Lit. 180. b. 


Tenants in common are thoſe that come to the land by ſeveral Lit. C 292. 


9 
ein, itles, or by one title and ſeveral rights; as if there be three joint- 8 
+ wi tenants, and one alien his part, the other two are joint-tenants af TE 
1 their parts that remain, and hold them in common with the alienee: 
ſo, if joint-tenants make ſeveral feoffments or gifts in tail, or leaſes £ 
> Place, for lite, the feoffees, donees or leſſees are tenants in common. - 
eat the And as the efſential difference between joint-tenants and te- Co. Lit. | 
nantz in common is, that joint-tenants have the lands by one joint 189. 4. == 
title, and in one right, and tenants in common by ſeveral titles, or of 
ron br one title and by ſeveral rights; this is the reaſon, ſays my Lord i 
nant Cle, that joint-tenants have one joint freehold, and tenants in ny 
work common have ſeveral freeholds, though this property is common 1 
to them both, viz. that their occupation is undivided, and neither 9 
ke ge. ol them knoweth his part in ſeveral. „ | "tl 
d Time, Hence it appears, that the wife of a joint-tenant cannot be en- 3 Co. 27. _ == 
5 owed ; as if lands are given to two men and their heirs, or the Co. Lit. 30. Wl 
teirs of their two bodies, and one of them dies, his wife ſhall not be 2,350. 3 1 
ndowed, but it ſhall go to the ſurvivor, who then is in from the 0 ee, i489 
iſt feoffor or donor, and may plead it as an original feoffment or 4 54+ Cro WM 
in of the i to himſelf, and ſo is paramount her title of dower, which is wes in 
ot complete till her huſband's death; and one book ſays, it was 95 1 
be ancient courſe in mortgages to make the eſtate to two, in order | i 
how to prevent the mortgagee's wife of dower. 9 
ons and But the wife of a tenant in common ſhall be endowed ; for there, Lit. 5 44, i 
| o ſurvivorſhip takes place, but each moiety (a) deſcends to the 45. Co, [7 
clpective heirs of the reſpeCtive tenant in common, and in ſuch = 45 10 i 
nts aul e the dower ſhall be aſſigned in (5) common too; for ſhe can- (a) And it 1 
ot have it otherwiſe than her huſband had. bath been 
other, . | adjudged 
a wit of dower will lie againſt the heir of the tenant in common before partition made. 3 Lev. 34. 
R = can; (6) And not by metes and bounds; far which vide Brownl. 127. Roll. Abr. 682. 
Allo, if there be two joint-tenants, and one releaſe to the other, Co. Lit. 9. 
bus paſſeth a fee without the word heirs? becauſe it refers to the 20. b. 
: Juole fee, which they jointly took, and are poſſeſſed of by force of 
herein de firſt conveyance; but tenants in common cannot releaſe to each 
Tena ber; for a releaſe ſuppoſeth the party to have the thing in de- 
and; but tenant in common have ſeveral diſtinct freeholds, which 
e cannot transfer otherwiſe than as perſons who are ſole ſeiſed. 
, and thei if lands be given to A. and B. and the heirs of A., B. who is only 22 H. 6. 61. 
eir (6) lues rs for life, cannot ſurrender his eſtate to A., for he is peer et . 
OP = pi bin por ne © per tote e ; 
lead and and be given jointly to two, upon condition that they ſhall Winch. 3. = 
A con alien, and one of them releaſe to the other, it is no breach of Nm. 473+ a 
1 an P e conditi 8 8 , 1 
c ener Itions 8 
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Owen, 152. If there be two joint-tenants of land holden by heriot fervie d 
. N . . } 7 
eee and one die, the other ſhall not pay heriot ſervice; for. there is ng 5 
* change of the tenant, the ſurvivor continuing tenant of the whole m 
land. | 
| Galk. 392. And although tenants in common have ſeveral freeholds, ye 
= 4. , one tenant in common cannot diſſeiſe the other, otherwiſe thah * 
caſe, $* an actual difſeifin, as turning him out, and hindering him to enter; 8 
but a bare perception of the profit is not enough. by 
| | . be 
(B) What Perſons may be Joint-tenants or Tenaui = 
in common. | 

: ; ' eſt 
co. Lit. AN alien and ſubje& may be joint-tenants, & nullum tempury: the 
180. b. currit regt ; therefore, if an alien and ſubject born purchal = 
| lands to them and their heirs, the ſurvivorſhip ſhall take place tl 
office found; but the office found entitles the king, and ſever the as 
joint-tenancy. 1 
Co. Lit. If a villein and another perſon purchaſe lands to them and iNet 
386.2 heirs, the lord of the villein may enter into a moiety. the 
Co. Lit.18g, Bodies politick or corporate cannot be joint-tenants with ead B 
ee other, neither can a corporation, whether ſole or aggregate, "** 
«land. 319. joint-tenant with a natural perſon; and therefore, if land be gin * 0 
to two biſhops, or abbots, or par ſons, and their ſucceſſors, they an ® 
tenants in common at firſt, and have no joint eſtate for life; it - 
they take in their politick capacities in right of their churches "1 | 
houſes : ſo, if land be given to the king and a ſubject, and thai F 
heirs, or if the crown deſcend to a joint-tenant, or if lands be git i 
to a layman and a parſon, and to the heirs of one, and ſuccelln o_ 
of the other, they are tenants in common, for the fee veſts in deni K 
in ſeveral capacities. | ſhall 

Co. Lit. But if a leaſe for years or other perſonal thing be given , p 
190.  Jayman and biſhop, &c., they are not tenants in common, bl * 


joint-tenants; for as no chattel perſonal can go in ſucceſſion, iu 
muſt both take in their natural capacities. 
21 E. 3.50. Diſſeiſors may be joint-tenants, and upon the death of oned 
SY 8 them the ſurvivor ſhall have the whole; for the right, ſuch al 
woas, continued jointly in them. | : 2; 
21 E. 3.50. Infants may be joint-tenants, and if there be two infants jol 
Þ. 2 Roll. tenants, who alien in fee, and one of them die, the ſurvivor fn 
7 have the whole; for notwithſtanding the alienation, the joint 
nancy is not ſevered, by reaſon of the poſſibility of defeating l 
writ dum fuit infra ætatem. | 
Lit. $291: Baron and feme may be joint-tenants ; but herein it is to des 
(a) A. pur- ſerved, that huſband and wife being conſidered but as one peri 
chaſed a , 8 . d a thi 
copyhold in law, if an eſtate be made to huſband and wife, and 2 
eſtate, and perſon, and their heirs, the huſband and wife take but ont 


took furren- moiety, the third perſon the other. 
der thereof : 


in the names of himſelf, his wife, and daughter, and their heirs, which he afterwards, as viſible x 
thereof, mortgaged to J. S. On a bill brought by the mortgagee againſt the mother and 1 


— 


Joint⸗tenants and Tenants in tommon. 673 
cover their title and to ſet aſide their eſtates as fraudulent againſt the mortgagee, who was a purchaſer; 


it was holden by the court not to be fraudulent, and that the hufband and wife took one moiety by en- 
tierties, which the huſband could not alien, nor diſpoſe of ſo as to bind the wife, and that the other 


whole moiety was well veſted in the daughter. 2 Vern. 120. Buck v. Andrews. | 

Alſo, baron and feme being one perſon in law, there can be no Co. Lit. 
ls, yet moieties between them of an eſtate given to them jointly during 187. a, 
han corerture; and therefore if lands be given to huſband and wife, 


and their heirs, the huſband cannot during the wife's life diſpoſe 
of any part of them, but the whole muſt go to the ſurvivor. 
moieties between them. 


eſtate given to them during marriage, it hath been holden, that if 
the huſband be attainted and executed, the wife thall by her peti- 


But if an eſtate be made to a man and a woman, and their heirs, Co. Lit. 
before marriage, and after they marry, the huſband and wife have 257+ be 


And as there can be no moieties between huſband and wife of an Co. Lit. 187. 


empui 7 tion regain all ſuch lands conveyed jointly to her and her huſband, 

purchal If an eſtate be made to a villein and his wife being free and Co. Lit. 187. 
re hn to their heirs, albeit they have ſeveral capacities, viz. the villein 

ev 


to purchaſe for the benefit of the lord, and the wife for her own, 
yet if the lord of the villein enter, the wife ſurviving ſhall enjoy 


and then the whole; becauſe there are no moieties between them. 


with end 
regate, by 


d be git 


made to them whilſt ſole, and then they intermarry before livery 
or attornment, that they take no moieties; but if they had been 
ſeiſed of an uſe by moieties before 27 H. 8. cap. 10. and ſuch uſe 


6 5 had been executed, by the ſtatute, they ſhould have had the eſtate of 
i 3 the land by moieties; for they ſhould have the eſtate in ſuch 
11 *. plight as they had the uſe. | | | 

4 © e 


ds be git 
4 ſucceſo 
ſts in then 


made to them when ſole, yet they ſhall have no moieties in the 
eſtate recovered. vo 


It is ſaid, that if a deed of feoffment or grant of a reverſion be Co.Lit.t87, 


If huſband and wife vouch, and recover by force of a warranty. co. Lid 18). 


If A. make a feoffment to the uſe of himſelf and ſuch wife as he Co. Lit. 188. 


as ſhall marry, and afterwards take a wife, he and his wife are joint- 8 10. 
1 n. i enants, though he were feiſed of a qualified fee before the mar- e 
gs nige, and the wife had nothing; for by the marriage the contingent 
COMM ſtate veſted in them both at the ſame time by the ſaid limitation, 

of onet If 4. purchaſe a wall in a chaſe, and take the patent thus, to 2 Verd. 65. 
t ſuch ul himſelf and his wife, and one J. S., for their lives, and the life of cone oe 
it, 10 the longeſt liver of them, and afterwards A. die indebted, this Pager 
infants jo purchaſe is not aſſets 3 for it ſhall be preſumed to be intended an Bridges. | 
10 170 l le) advancement and proviſion for the wife; for ſhe cannot be a 409 IRS 

pt: join rultee for her huſband, and therefore ſhe ſhall enjoy the benefit in e. 
b f cngit f it during her life; but after her deceaſe in cafe J. S. ſhould of lands on 
lefca urvive her, then to be a truſt for the executor of the huſband, and : As e 
it is to del pplied towards the payment of his debts. tion, and 


as one pu» * lon was only in truſt for the father, but that he was made joint-tenant for his own advantage; 
, and 2 nm ry it is ſaid, was the ancient way of purchaſing to avoid watdſhips. Chan. Ca. 28. Scroope we 
ke but or © . 


as, as Miihe! 


ten 
her and ff s 2 ſeveral eſtate, 


Vor. III. XX iu 


Ce father afterwards deviſes thoſe lands, the court of Chancery will not ſuppoſe the concurrence of 


| A leaſe is made to A. and to huſband and wife, vis. ts. 4. for Co. Lit. 
ej huſband in tail, wife for years; in this caſe each of the three 379 ß. 
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674 äJoint⸗tenants and Tenants in common.” 
2 Co. 61. If an eſtate be limited to huſband and wife and the heirs of hs 
Oro. Eliz. holy of the hufband, they are joint-tenants for. life, and the in. 
KI% heritance is fo executed in him, that if he makes a feoffment thi 
Dyer, 9. will be a difcontinuance to his iſſue; but if he ſuffers a common 
pl: 22+ Cro recovery With ſingle voucher, this will bind neither the ifſue, nor 
Wages any remainders, becauſe his wife was ſeiſed of the whole jointly 
Moor, 210. with him, and not of part, and there are no moieties between them, 
* 2 31. and therefore it cannot be good for any part; but the feoffment 
Sid. . Qcals with the poſſeſſion, and gives it away by ſolemn livery and 
therefore to preſerve the warranty, this amounts to a. diſcanting. 
ance, and the ifſue ſhall be put to his formedon in deſcender, and 
thoſe in remainder to their formedon in remainder ; and if the hy 
band levies a fine, this will bind the iflue, by the ſtatutes 4H, 1, 
cap. 24. and 32 H. 8. cap. 36. | | 
Roll. Abr, And as the huſband, being jointly ſeiſed with his wife of the 
34- lands, cannot alien them; ſo neither can he charge ſuch lands; | 
and therefore, where the huſband in ſuch cafe acknowledged a re -_ 
cognizance, and died, it was holden, that the wife ſhould holdthe buſb 
lands diſcharged. | 


| $22- 
43 E. 3. 10. Huſband and wife may be joint-tenants of a leaſe for years, a 

Roll. Abr. other chattel (a) real, as well as of a freehold or eſtate of inherits 

Wut ir ance | 3 (C 
(a) But if 8 N : 

goods are given to a huſband and wife, the wife ſhall not have them by ſurvivorſhip, but the executurd 4 


the huſband. 43 E. 3. 10. Roll. Abr. 349. g 


48 E. 3.12 80, if (6) a ſtatute be acknowledged to baron and feme, they T 


| Ez are joint-tenants of this, and the feme ſhall have all by ſurvivor 
Feme, 24. ſhip. | | | : . leaſe 
Roll. Abr, 342. 889. S. C. (5) So, if an obligation be made to baron and feme. Roll. Abr. 34% a joj 


2Vern. 683. Alſo, it hath been ruled in Chancery, that where the huſhani B. 
lends out money in the names of himſelf and his wife, upon mot 

gages and bonds, and dies, that the wife is entitled to the mon nere 

by ſurvivorſhip, if there are aſſets ſufficient to pay the huſbands 


debts. | | part 
Roll. abr. But where the huſband is jointly poſſeſſed of a leaſehold inte nee 
343. or other perſonal thing, he may diſpoſe of it in his life-time vile! 


out the conſent or concurrence of his wife. 
Co.Lit.z5r. But if a leaſe be made to baron and feme for years, the bmg Bu 
Roll, Abr. cannot deviſe the term; for the feme is in by ſurvivorſhup before * 
34 the deviſe takes effect. | 


10 Co. 31. Alſo if a leaſe be made to baron and ſeme for their lives, 


705 95 mainder to the ſurvivor, or to the executors of the ſuryivor « 
* 5 : 


Hutton, x7. them, and the baron grant the term, and die, this will not dn 
2 Roll. Abr. the wife ſurviving z becauſe the wife had but a poſſibility, and! 


43. pl. 3. 5 
"+>" He intereſt. 


Cro. Eliz. 841. Co. Lit. 46. b. Roll. Abr. 344. 


3 co. Lit. If the baten be indebted to the king, and purchaſe land 
: cs years, to him and his wife, and die, this land ſhall be put in e 


24. tis is Cution for the debt, becauſe the baron hath power to diſpoſe 


made 2 the term. 
gure. . 


4 
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. r 
1 


che Ik a (a) rent-charge be granted to a man and a woman for Roll. Abr. 
. BY years who afterwards intermarry, and after arrearages incur, and 35% 1g 
this after the baron die, the feme Gat have the reſidue of the rent, . 
n and alſo the arrearages in a writ of annuity, becauſe they parti- ron and 
2 Dor cipate of the nature of the principal. 1 | 22 5 
ointly rent-ſervice for their lives, the rent incurs, and after the baron dies, the feme ſhall have the arrearages 
— incurred during the coverture. 29 E. 3. 140. Moor 887. pl. 1248, Hob, 208. Cro, Elia. Th 
3 and If; there be a baron and feme joint-tenants for life, and the Roll. Abr. 
ntinu- baron fow the land; and die before ſeverance, his executor ſhall 727- Co. 
Tr, and have the emblements, and not the feme; and it is ſaid, there is he 
ie bu, no diverſity between this and where the baron is ſeiſed in right of S. C. and 
+ H.). the feme. | 8 5 : (he covet 
| thereupon. Dyer 316. S. C. cited in margin to have been adjudged accordingly. Cro. Eliz. 61. cited 
of the to have been adjudged ; & vide Owen 102. and 2 Vern. 322. where F. S., on his marriage ſettled lands 
) lands; to the uſe of himſelf and his wife for their lives, and of the ſurvivor of them, remainder to the heirs of 
their two bodies; and the huſband dying and leaving the ground ſown with corn, the queſtion was, whe. 
ed a It ther the emblements on the land ſettled as aforeſaid ſhould go to the wife, or to the executors of the 
hold the huſband, and the court of Chancery propoſed to each to take a moicty, which was agreed to. 2 Vern, 
322-3. | | | 
ears, oc „„ eh Koo 18 
Tiber | 5 : . 
(C) Of what Things there may be a Joint-tenancy 
 executar or Tenancy in common. | 
me, the) T HERE may be a joint-tenancy not only of lands and tene- Co. Lit. 
 ſurvivot- ments but alſo of chattels perſonal, as well as real, ſuch. as —_— EA 
| leaſes for years, a horſe, &fc. for where two come to theſe by N | 
Abr. 34% a joint gift or purchaſe they ſhall ſurvive, and not go to the 
executors of the party. | 
ie huſhant But an exception is to be made of two joint-merchants ; for the Co. Lit, 
apon motel wares, merchandizes, debts, or duties that they have as joint- 84. 4 
the mone 8 merchants or parceners ſhall not ſurvive, but ſhall go to the exe- 
: huſbanOVcutors of the deceaſed ; and this per legem mercatoriam, which is 
1 part of the laws of this realm, for the advancement and continu- 
old interch ance of trade and commerce; which being pro bono publico, the 
.. time wilWrul: is, that Jus accreſcendi inter mercatores pro beneficio commercit 
Kum nom habet. 5 36 | 
„ the bam But though there is no ſurvivorſhip between merchants, yet if Carth. to- 
rſhip beiWMtcre are two joint-merchants, or two who are jointly poſſeſſed of 5 mg 
Pods in the way of trade, who caſually loſe them, and after- prone 
eir lives, ears one of them dies, the ſurvivor alone may, it ſeems, bring Show. 188. 
ſurvivor Mfggrover for them; for the action muſt neceſſarily ſurvive, though Vemb. 474. 
. dat 1 . . 2 a 3 Lev. 290. 
will not e intereſt doth not, otherwiſe there would be a failure of juſtice; 3. C. 
ility, and! ecauſe the ſurvivor and the executor of him who is dead cannot 
| on in the action, for that their rights are of ſeveral natures, 
d there muſt be ſeveral judgments but it being holden clearly, 
1 if this was any plea, it muſt have been in abatement, for this 
nen on the books ſay the principal point was not determined. 
De put Alſo, there may be tenants in common of chattels real or Lit. & 320. 


rlonal, entire or ſeveral, as leaſes for years, wards, horſes, Ce Ta. 
Fc as when any of thoſe who were joint-tenants of them grant 
| X 2 over 


to diſpoſe 


Joint⸗tenants and Tenants in common, ws - 


676 Joint⸗tenants and Tenants in common, 
over their intereſt to a ſtranger, the grantee and the other are 
tenants in common. „ 

Co. Lit. Alſo, if there be two tenants in common of a ſeignory, and 

299-2 a ward fall, they are tenants in common of the wardſhip as well 
of the body as land; and ſo it is, if the land eſcheat to them, 
they ſhall be tenants in common thereof. 

Co. Lit, If a corody be granted to two mien and their heirs, in this caſe, 

190. becauſe the corody is uncertain, and cannot be ſevered, it ſhall 
amount to a ſeveral grant, to each of them one corody; for the 

perſons are ſeveral, and the corody is perſonal. 

Vern. 21). If two take a leaſe jointly of a farm, the leaſe ſhall ſurvine; 

but the ſtock on the farm, though occupied jointly, thall not ſu- 
vive; neither ſhall a ſtock uſed in a joint undertaking in the way 
of trade ſurvive; and therefore, it is ſaid not to be neceſſar in 
articles of copartnerſhip to provide againſt it. | 


— 


(D) How a Joint-tenancy is created. 


Co. Lit. A Joint-teriancy may be created by (a) fine, recovery, bargain 


n 1 and ſale, releaſe, confirmation, Oc. 


laid, that a fine ſur conu xance de droit come ted, c. cannot be levied to two, and their heirs ; for the end 
of fines being to ſettle the poſſeſſion not only for the preſent, but for ever, the admittance of ſuch fre 
would not anſwer that end; for beſides the uncertainty which of the conuzees ſhould ſurvive and enjoy 
the land, the fine itſelf cannot operate according to the limitation; for the ſurvivor, by the privilege al 
joint-tenancy, ſhall enjoy the whole, and for ever exelude the heirs of the other conuſee ; beſides, the 
fine, being equivalent to a judgment, ought to decide and ſettle the right of the fee. 2 Roll, Abr. 19, 
Co. Reading on Fines, 5. 9. | 1 


Lit. 8278. Alſo, a joint-tenancy may be created by (5) a diſſeiſin; as, if 
3 two or move diſſeiſe another of lands, c. to their own uſe, they 
(5) And as Are joint-tenants, but if to the ufe of one of them, he to whoſe 


there may be uſe is ſole tenant, and the others coadjutors. 
aan, by diſſeiſen, lo there may be joint-tenants by abatement, intrufion, or uſurpation. Co. Lit. 181. 
a. & wide V augh. 189. | | 
co. Lit, If a diſſeiſin be made to the uſe of two, and one agree at ont 
4 5 time, and another at another time, yet they are joint-tenants; for 
1 every ſubſequent aſſent is equal to a command precedent, and if 
both had commanded the diſſeiſin, the firſt act had been the al 
of both, and therefore, from that act done, they are now eſteem 
ed as joint-diſſeiſors. 5 | 
co. Lit. Let it is laid down as a general rule, that joint-eſtates muſt veltd 
188. a. once, and that, therefore, if a leaſe for life be made to A. remainde 
to the heirs of J. S. and J. N. then living, the heirs cannot b 
joint-tenants; but it ſeems that in this caſe they are tenants l 
common; for when J. S. dies, his heir hath either a ſole propen 
of the fee, or hath it with others, becauſe there is none in bei 
to take it with him; and if he had a ſole property of the fee, 
cannot alter without ſome act of his own; but he cannot hast! 
ſole property in the whole remainder, for that were exprelſsly co 
trary to the conveyance z-he muſt, therefore, have a ſole propin 
of the fee in a moiety, which is a tenancy in common. 
. 8 "<2 | 


N 


* 


Joint-tenants and Tenants in common, 


7, and But in caſe of 'A uſe, perſons may be joint-tenants that do not Co. Lit. 
$ well take at the ſame time; as, if a man enfeoffs ſuch a one to the uſe 188. a. 
them, of himſelf for life, and of ſuch a wife as he ſhall afterwards take, B I 5 
they are joint- tenants; for here, the huſband has no property in 8 225 | 
is caſe, the land, neither us in re nor ad rem, but the feoffee has the {The unity 
it ſhall whole property, at firſt to the huſband only, and upon the con- ee * 
for the tingency of the marriage, to them both entirely; and this is the that the ef. 
| only rule in equity to ſupport the truſt in the ſame manner the of each 
urvire; parties have limited it; and now by the ſtatute of uſes it is exe- P 
10t ſur- cuted in the ſame form it was governed in equity. veſted at the 
he "ay eee pe upon . a e rag 2 Comm. 180, is, if not contradicted, LEES 
. ev authorities. or v. 5 1a. $ — 8 
"YE." Stratton v. Beſt, 2 Br. ch. Rep. * gy * 88 W emp les. x Ld, Ram. * 
If a man enfeoffs or levies a fine to A. in fee, to the uſe of Roll. Abr. 
himſelf and B. and their heirs, they are at common law joint- 791. 
tenants of the uſe; for the eſtate in a uſe veſts according to the bf nd, 


intent of the parties, which was to place the entire uſe in them, 
and the poſſeſſion only in A. and ſince the ſtatute executes the 
poſſeſſion in the ſame manner as the uſe was, they are not tenants 


bargen 


tor the a in common, as one in by the common law, and the other by the 
of ſuch zu WG ſtatute, but joint-tenants by the words of the ſtatute. - es 
e and ws If a man enfeoffs A. to the uſe of A. and B. they are joint- 
d tenants, though B. gave no confideration, becauſe the uſe is diſs * 
l. Abr. 9 poſed of expreſsly to him. { | 


If a charter of feoffment be made between A. of the one part, 
and B. and C. of the other part, and A. give lands to B. haben- 
dum to B. and C. and their heirs, C. takes nothing by the haben-' 
dum, becauſe all the lands were given to B. and conſequently, C. 
cannot hold thoſe lands which are given before to another; but 
in this caſe if the habendum had been to B. and C. and their heirs, 
to the uſe of B. and C. this had been a good limitation of the uſe, 
and conſequently the ſtatute would carry the poſſeſſion to the uſe, 


n; 25, f 
uſe, they 


to whole 


Co. Lit. 13 


ree at ont Wand B. and C. thereby become joint-tenants. | 

nants; for If lands are given to a woman and the heirs of the body of 2 Roll. Abr. 
ent, and iber huſband who is then dead, it is ſaid that the wife and the iſſue 476% 
en the i the huſband are joint-tenants for life, with remainder to the 7. 


ww eſtec due in tail; for ſince they are named to take in poſſeſſion with 
me wife, if they ſhould only take an eſtate for life, the donor 
muſt veſtü would have the land again, though there were ſtill heirs of the 
. remain Pody of the huſband ; and whoever anſwers that deſcription is 


cannot VWEompriſed within the words of the gift; therefore, they ſhall alſo 


677 


2 Roll, Abr. 
791. 


13 Co. 54 
Poph. 126. 


tenants Wave a remainder in tail. 

le propem i L a man has iſſue only two daughters, and deviſes his lands to Cro. Eljz, 

ne in beufh dem and their heirs, this, though it be a deviſe to the heir at 431. 

* the fee, Eu, (for ſo are the daughters,) makes them joint-tenants, in Spa 2 

nnot hatt ¶bhich ſurvivorſhip ſhall take place; for, by the will, the quality of i 
preſsly cue eſtate is altered. 

ole prc If lands be deviſed to two, to have and-to hold to one for life, Co. Lit. 


ler other for years, they are not joint- tenants; for an eſtate 


n. 


a 2 reverſion upon a freehold, ſtand in jointure with a frechold. 
ad inheritance in poſſeſſion. . 
| Rx 3 


188. 3. 


rechold cannot ſtand in jointure with a term for years; nor 


- — - 

34 — 
—— „ 

— W MC \ i = 


= —— — — 228 - 
. RS CY n > 
Y ” » Fi — — B 
= Mo - 2 - 


o 


« 


— =, 


2 


678 Zoint⸗tenants and Tenants in common. 
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(E) How a Tenancy in common is created, 


Co. Lit. TENANTS in common, as hath been ſaid, are thoſe that come 
1 ehe . to the land by ſeveral (a) titles, or by one title and ſeveral 
one and his Tights, and they have the poſſeſhon in common, though ſeyeral 


N rights, and it may be by purchaſe, deſcent or preſcription, 

they whole | * 

eſtate he hath in one moiety, have holden in common the ſame moiety with the other tenant, which hath 
the other moiety, and with his anceſtors, or with thoſe whoſe eſtate he hath, undivided, time out of mind, 
Lit. § 310. Co. Lit. 195 5 


co. Lit. 189. If there be three joint-tenants, and one alien his part, the 
| Other two are joint-tenants of their parts that remain, and hold 
them in common with the altenee. _ : 
Lit. & 309. So, if there be two corparceners, and one of them alien her 
part, the alienee and other coparcener are tenants in common, 
Co. Lit. 1839. Alſo, if joint-tenants make ſeveral feoffments or gifts in tail, 
b. or leaſes for life, the feoffees, donees, or leſſees are tenants in 


common. | 
Co. Lit. 190. If land be given to two, habend. the one moiety to one and hi 
4. heirs, and the other moiety to the other and his heirs, they arc 


| tenants in common. 2 | 
Co.Lit.190.. So, if one ſeiſed in fee, enfeoff another of a moiety, or third ot 
b. fourth part, without any aſſignment of it in ſeveralty, the feoffee 
and feoffor are tenants in common. x 
Co. Lit.19z, If there be two joint- leſſees for life, and one grant all that be- 
longs to him to another, the grantee and the other leſſee are te- 
nants in common as long as both leſſees are alive, and the leffor 
ſhall enter into a moiety by the death of either of them ; becauſe 
by ſuch grant the jointure was ſevered; and it makes no difference 
in this caſe, if the joint-leaſe was made by theſe words habend. to 
them two for their lives, and to the ſurvivor z for expreſſio eri 
gue tacite inſunt nibil operatur. _ 7 8 
Lit. & 304 If there be three joint-tenants, and of them releaſe to one 
__ Lit. 193. of the other two all his right, as to this third part, he to whom 
the releaſe was made and the other joint-tenant are tenants it 
common; but as to the other two thirds, they continue jount: 
tenants as before. | N 


F) What Words create a Joint-tenancy, and not i 
Tenancy in common, & e convenſo. 
Le z ies lau- bam G52. 1 a 
2 Roll. As to the words which create a joint-tenancy, and not 2 f. 
Abr. go. nancy in common, we muſt diſtinguiſh between the oper 
419 tions words have in a conveyance, and in a laſt will or teſtamenh 
(5) That in which the intention of the teſtator is chiefly to govern; 


there is no therefore, an eſtate be given to two equally divided, or equal! 


2 (5) to be divided, theſe words in (e) a conveyance do not * 


were: 
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them tenants in common, or ſever the joint-tenancy, which was two equally 


1 85 at firſt jointly conveyed to them. divided, and 
. , gs | | where to 
two equally to be divided. 2 Vent. 365, 366. Show. Par. Caſes 210. (c) Copyhold lands were ſur- 
rendered to the uſe of A., B., and C., and their heirs, equally to be divided between them and their heirs 


t come teſpectively; and Gould and Turten, juſtices, held it a tenancy in common, by reaſon of the apparent 
ſeveral intent of the parties; but Holt, Chief Juſtice, hled it a joint- tenancy, and that the word equally im- 

0 ported no more than to have alike, and as to the word divided he held, that did not import a tenancy in 
eyeral common, for their poſſeſſion muſt be entire & pro indiviſo; to divide would be to deſtroy it; and it is 

: range to create an eſtate from a word which implies only what would deftroy it. Salk. 39. pl. 3. 
a Ld. Raym. 622. Comyn. Rep. 88. pl. 887 3 Salk. 206. 13. See 12 Mod. 296. But this caſe being 

bich hath cited Mich. 17 30. in Can. in the caſe of Stringer and Phillips, was ſaid to have been reverſed, according 


it, of mind, to Lord Holt's opinion. [| But Lord Hardwicke ſays in Rigden v. Vallier, 2 Vez. 256., that upon ſearch, 
he could not find that this judgment was reverſed, or that a writ of error was brought. And in caſes 
of ſurrenders of copy holds, it ſeems to be an acknowledged authority. Rigden v. Vallier, «bi ſupr. 


Coodtitle v. Stokes, 1 Wilſ. 341. Denn v. Gaſkin, Cowp. 660. ] 
art, tlie 5 | 
id hold Therefore it hath been holden, that in caſe of a conveyance, there Stringer v. 
ne b are but two ways of making a tenancy in common: 1½, Either ha 
75 A by limiting the eſtate to take expreſsly as tenants in common: Or, tr Rok 


2dly, By limiting a moiety, or a third, or other undivided part to 
one, and the other moiety or a third to another, Sc. and that 
the words equally divided or equally to be divided, would not create 
2 tenancy in common in a deed ; but they ſhould be joint-tenants 


in tail, 
nants in 


: and hh ohere the chance of ſurvivorſhip is equal, and that chance is the 

they we meaning of the words equally to be divided, or an equal percep- 

_ tion of the profits. : : 

'thirdor Alſo, if a man make a feoffment in fee of 20 acres to A. and Co. Lit. 138, 
e feoffe B. habendum one moiety to A. and the other moiety to B. this - 1 ks 
b abendum makes them tenants in common; for though the pre- 
that be. miges be joint, and therefore of themſelves would operate to give 

8 a joint eſtate and poſſeſſion, yet the Habendum explaining the 


manner of poſſeſſing, is not inconſiſtent or repugnant, becauſe it 
makes no diviſion of that undivided poſſeſſion which was given in 
the premiſſes. 


: becauſe 
difference 


babend. u But if a man conveys his houſe and four farms to truſtees, 2 Vem. 3a. 
effro core i upon truſt that his two fiſters may cohabit in the capital houſe, 8 v. 
59 and equally divide the rents and profits of the four farms betwixt [(a) For if 
r. them and the whole to the ſurvivor of them, this ſhall be a joint- the content 
0 WW", BY tenancy ; for although the words equally to be divided betwixt them of _ e 
ene do ſometimes in a will make a tenancy in eommon, yet it is only rarer ring 
e by way of ſtruction, and in Ik ith the 1 f th mates; 7 
y Ot. conſtruction, and in compliance with the intent ot the . 
| teſtator (a). N a „ 


have that effect. As, where a teſtator deviſed the reſidue of his eſtate to truſtees, in truſt to pay the intereſt 
and profits thereof to his four grand-daughters, equally between them, ſhare and ſhare alike, for and 
during their reſpecti ve natural lives; and after the deceaſe of the ſurvivor of them, in truſt to pay the 
principal money to and among the children of his ſaid grand-daughters, equally to be divided between 
them, ſhare and ſhare alike ; and two of the grand-daughters died, leaving children; it was holden, 
that the two living grand-daughters took the whole intereſt by ſurvivorſhip, for that notwithſtanding the 
words © equally to be divided, ſhare and ſhare alike, the context ſhewed that a jaint-tenancy was in- 
not a tt tended, as the intereſt was to be divided amongſt four whilſt four were alive; amongk three, whilſt three 
, vere alive; and nothing was to go to the children whilſt any of their mothers was living. Armſtrong v. 
the opera Eldridge, 3 By. Ch. Rep. 215, — But it is not only in wills, that the words © equally to be divided, 
teſtamenh import a tenancy in common: they admit of the ſame conttruQtion in deeds, which receive their opera- 
orern; . tion from the ſtatutes of uſes, Fiſher v. Wigg, 1 P. Wms. 14. Rigden v. Vallier, 2 Vez. 252 & 
> 1 J Atk. 371. Goodtitle v. Stokes, x Wilſ. 341. Denn v. Gaſken, Cowp. 660. It is otherwiſe in 
or equal! common law conveyances. Stones v. Hartley, 1 Vez 165. ; for although deeds to uſes muſt be con- 
not make ſtrued like common law conveyances, as to words of limitation, yet Lord Hardwicke faid, that as to words . 
of regulation er modification of the eftate, he ſaw no harm in conſtruing them differently. * v. 
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Vallier, 2 Vez. 257. But this doQine, that deeds of uſes are to receive a different conſtruction 


the three 


* p % 


z 


common law conveyances, hath been impugned by a late deciſion. Stratton v. Beſt, 2 Br. Ch, — 
233. See too Staples v. Maurice, 7 Br. P. C. 48.] . 


Moor 558. Thus a deviſe to two equally, and their heirs, was holden to 

1 make them tenants in common; for in a will the intention of 
inand ae RW 4 © I 

Cox, ad- the teſtator is to govern, and no words which have a meanin 


Judged bs and tend to illuſtrate his intention can be rejected; and therefore, 
t 2 XC e- - . j 
quer-cham- the word equally muſt be conſtrued to have been inſerted to make 


ber by fire them tenants in common, elſe it can have no meaning at all; 
judgesa- and in this caſe it was ſaid by one of the judges, that if the word 
"as Foal equally had come after the deviſe to the two and their heirs, it 
Dyerz;. a. had been more ſtrong to make them joint-tenants than tenants in 


in margin o on 
and 2 Roll, CONTROL, 


Abr. 89. ſeyeral caſes to this purpoſe, [2 Vez. 256. Cowp. 657.] 


Lit.Rep.46. 80, a deviſe of ſeveral houſes to five, their heirs and aſſigns, 

N all of them to have part and part alike, the one of them to hare 
good = as much as the other, was holden a tenancy in common. 
Collins. Cro, Car. 75. S. C. adjudged. 


Cro: Jac. 80, where a man deviſed to his wife for life, and after her 
_ bg deceaſe to his three daughters, equally to be divided, and if any. | 
Roll. abr. Of them die before the other, then the ſurvivors to be her heirs, 
833. S. C. equally to be divided; and if they all die without iſſue, then to 
2 Roll. Abr. others, c. it was holden, that the daughters were not joint- 
Ja. ©... : 2 A . 4 : 

Co. 39, tenants, but that they had ſeveral inheritances in tail. 


P. reſolved. 3 Mod. 210. S. C. cited, and like point reſolved. 


3 Lev. 373 80, if a man deviſe lands to his two ſons and their heirs for 


_ an ever, and the longer liver of them, to be equally divided between 


(z) The them after his wife's death, this ſhall be a tenancy in common in 
opinion of the ſons ; r by three judges (a) againſt one, and that the 
judges, hath latter words eing in a will ſnall controul the former. 

been confirmed by Lord Herdwicke in Stones +. Heartly, 1 Vez. 165. But where a teſtator deviſed 
Jands to truſtees and their aſſigns, till A. and B. attain twenty-one, to receive the rents, and apply 
them to their maintenance; and then to A. and B. for their lives without waſte, and ſrom and after 


their deceaſes to the uſe of the heirs of A. and B. as tenants in common, and not as joint-tenants ; it 
was holden, that A. and B. were joigt-tenants for life. Trodd v. Downs, 2 Atk. 304. ] 


Heathe v. [So, a deviſe to and amongſt all the children re/peFively, male 
e or female, of the teſtator's brother and ſiſter, hath been holden 
(4) Trundell to make a tenancy in common by reaſon of the word reſpectiueh: 
one, it appears indeed from a later cafe (5), that the word e amongft 
Bache would of itſelf ſever the intereſt, | 

11 Feb. 773, Cited in 4 Br. Ch. Rep. 17. | 

Sheppard v. So, where a teſtator deviſed an eſtate in truſt for his thret 
9 | ſiſters, and as they ſhould feverally die, he gave the premiſes to that 
f * ſeveral heirs ; Lord Hardqvicke held, that the words, as they ſev 

rally die, &c. imported a tenancy in common. TS | 

Ettricke v. Zo, where there was a deviſe of the profits of freehold and 
* 6. and leaſehold eſtates, in truſt for the teſtator's ſix younger chil 
ess. dren, to be diſtributed among them in joint and equal proportions i 


it wat holden, that the children-yook 38 tenants in ech enen f 


By 
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9 the word © joint” was not to be conſidered as giving a joint in- 
. Rep, tereſt ; but the ſame as if the teſtator had ſaid, © to my children 
| al together.” | 


en to So, where a ſum of money was bequeathed to two perſons, Perkins v. 
on of ſuntiy and between them; the words “ between them” were ad- * = 
aning judged to ſever the intereſts, and prevent a ſurvivorſhip. — 3 
efore, But where a teſtator gave two thirds of a reſidue unto and Campbell v. 


make among /t the children of A. and B. and the remaining third zo the Canpbel. 
it all; children of C. it was holden, that though the children of A. and . 1 2 
word J. took as tenants in common, yet that from the omiſſion of the 
irs, it words of ſeverance in the bequeſt to the children of C. they took 
nts in 33 joint-tenants,] 
A man having three ſons, William, John, and Daniel, and Hill. 15& 
nds in D. S. and E. deviſed his lands in D. to his ſon Jahn and 25 Cr 2+ 
his heirs, and his lands in S. to his ſon Daniel and his heirs, and > ala * 
deviſed that his wife ſhould have all his freehold lands for five wick, Kch. 
years, paying 104, a year to John, and 60. a year to Daniel; and 92. 754: 
either of his three ſons died before the five years expired, then“ 9 
to be divided equally by them that ſhould be living: William and 

jabn both died during the five years; and it was holden, that 
William's part, who died firſt, ſhould be divided betwixt 7% 
and Daniel, and they ſhould be tenants in common thereof; but it 

35 likewiſe holden, that when William was dead, and his part 
ivided, that that clauſe was executed, ſo that upon the death of 
the ſecond, the will would not carry his part to the third. | 

ln treſpaſs for breaking and entering the plaintiff's cloſe, it was Tun. 
ound by ſpecial verdict, that 4. was ſeiſed in fee of ſuch a place, 5 Anne, in 
hereof the cloſe in queſtion was parcel, and being ſo ſeiſed, ese 8 
nade his will in writing, wherein, inter alia, he gave to Jane the Jefferies. 
nite of B. and to Elizabeth the wife of C. all his eſtate, &c. to be at Mod. 108. 
qually divided between them, during their natural lives, and af- 3 
er the deceaſes of the ſaid Fane and Elizabeth to the right heirs, of S. C, 
fare for ever; and found further, that the faid Fane and Eliza- 

th were heirs at law to the ſaid A. and that after the death of 
|, their huſbands entered in their rights; that Fane died before 
de treſpaſs, one of the defendants being her iſſue and heir, and 


aſſigns, 
0 have 


ter her 
if any. | 
r heirs, 
then to 
t joints 


eirs for 
between 
amon in 


that the 


ator deviſed 
„ and apply 
m and after 
-tenants z i 


1 hat C. entered into the whole in right of Elizabeth his wife, and 
17 adden t to the plaintiff, and thereupon the defgndant entered; and the 
peflivel: ly queſtion was, whether this deviſe made Fane and Elizabeth 
— nt-tenants for life, ſo as upon the death of Jane the whole 


rived to Elizabeth for life; or whether upon the words equally 
be divided between them, they were tenants in common, ſo as a 
ol3-remainder of the moiety was not to go to the heirs of Jane 


his thret | ater the death of Elizabeth : and it was argued for the plain- 
ſes to their WW" that though the words equally to be divided do often in a will 


they eus 
ehold and 


nger chile 
roportions ; 
mon; 


ae a tenancy in common, yet it is not ſo much the words them- 
res, as the intention of the teſtator, that makes ſuch an eſtate; 
r they have no force of themſelyes to make ſuch an eſtate, but 
cerding to the intent of the teſtator ; for a joint-eſtate is equally 
able to be divided with an eſtate in common, 1 f. 186. and 
'* Junt-tenant hag no more than a moiety to grant, to charge or 
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if it had gone no farther than to be equally divided between them, 


| go to the ſurvivor; for it is limited after the deceaſes of the fail 


- beth's death, and they are to take the whole eſtate at the ſame 
time, and not one moiety at one time, and another at another; 
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to diſpoſe of; and therefore the words equally to be divided are ng 
more than what the law implies; and the anc & difference between 
joint-tenants and tenants in common is the - conveyance by which 
they claim. Lit. ſect. 292. 298. And in this caſe being in a vil 


it was agreed it would have been a tenancy in common. Scl. 211, 
2 Roll. Abr. 89, 9o. But here was a manifeſt intent that it ſhould 


Fane and Elizabeth to the right heirs of Jane; which is as if he 


had ſaid, to them and the ſurvivor of them, for their lives; fo 
the right heirs of Jane are to take nothing till Jane and Eli 


and if his intent had been ſo, he would have ſaid ſo, viz. And 


after the deceaſe of them, or either of them; for in ſuch caſe if 4 
the deviſees ſhould take as tenants in common, the remainder in prof 
the one moiety muſt be contingent ; ſo that if the tenant in con. ſu"! 
mon in fee ſhould ſurvive the other tenant in common for lik, tte 
the remainder to the right heirs of Fane will be void as to ter 
other moiety, and there is no other way to make the whole de. hat 
viſe good, but by making them joint-tenants for life; and adm nitr 
ting they were tenants in common, yet the defendant has be 3 


title but to the moiety till after both their deaths, which ha 
not happened, Elizabeib being till living; and to this purpole 
were cited Moor 7. 4 Leon. 14. 2 Tones, 172. Raym. 44) 
Holmes, and Meynel. | | | 
On the other fide it was argued, that they were tenants in con. 
mon, and that in a will the words equally to be divided between im 
have been always conſtrued to make a tenancy in common, becaul 
of the intent of the teſtator, which in a will is chiefly to bet 
garded ; as, if one deviſe lands to one and his aſſigns for ever, tl 
paſſes a good eſtate in fee: beſides, in this caſe there was no ut 
tent to make them joint-tenants; for, 1/}, There are no word 
ſurviyorſhip ; for the words after the deceaſes of the ſaid Jane al 
Elizabeth, are no more than what the law would have implic 
for it could not take effect otherwiſe for the whole, as it will d 
when it is limited to a ſtranger, and his heirs, and if he die witl 
out iſſue, then to B.; and theſe words in the principal caſe do 
carry a neceſſary implication that they ſhould be joint-tenant 
for in the mean time it may deſcend to the heir at law, asi0 
moiety z and the reaſon why equally to be divided makes a tenall 
in common in a will is becauſe otherwiſe thoſe words would 
idle, for they import a diviſion in the intereſt. 3 Leu. 35 
Styl. 434. Bendl. and Daliſ. 77. | | 
Holt, C. J. pronounced the opinion of the court, that i 
were joint- tenants, notwithſtanding the words equally io be du 
between them, and the lands ought to ſurvive to Elizabeth : 1% le 
though upon ſuch words generally they are tenants in commu 
yet if it ſhould be ſo in this caſe it would be expreſsly againſt cl 
intent of the teſtator, and would defeat the heirs of Jane of pu 
for they are to take all together, and not by moieties, one, a0 
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time, and one, at another, but all at once; and if they ſhould 


de tenants in common, they muſt take by moieties at ſeveral 
times. 2dly, It is expreſs that the heirs of Jane are not to take 
till after both their deceaſes. 3dly, If they ſhould be tenants in com- 
mon, then the heirs of Jane would be in danger to loſe a moiety; 
for as to that one moiety, it muſt be a contingent remainder; fa 
that if Elizabeth ſhould die during the life of one the contin- 
geney for that moiety not happening, it muſt deſcend to the heirs 
x law of the teſtator, who are Elizabeth and the iſſue of Jane, as 


coparceners. 4thly, Fane and Elizabeth are heirs at law to the 


teſtator, and as ſuch the whole would have deſcended to them in 
coparcenary, if no will had been made; but here by this will it is 
plain the teſtator intended to prefer the heirs of Jane to the whole; 
and it was adjudged for the plaintiff. 


ter died during the mother's life; it was holden, in (a) Chancery, 


be a reſulting truſt for the benefit of the heir. 


n moieties, 


urchaſe being founded on the mortgage. 


on, though there was no mention of any diviſion to be made. 


cel 
to 
miniſtr 


A man having a mortgage for years makes his will, and there- 
dy deviſes all his perſonal eſtate, of what nature ſoever, to his 
xecutors, in truſt for the payment of his debts, and afterwards 
leviſes the, reſidue and overplus of his perſonal eſtate to his 
vo daughters, equally to be divided between them, and dies; 
be debts being ſatisfied, the daughters contract with the mort- 
gor for the purchaſe of the equity of redemption to them and 
heir heirs; one of the daughters deviſes her ſhare and intereſt to 
be plaintiff, and dies; and it was holden, that this purchaſe of 
de equity of redemption and inheritance was a tenancy in com- 
ion, the mortgage deviſed to the daughters being ſo, and this 
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4, deviſed lands to truſtees, and their heirs in truſt that the 2 ver. 430. 
pofits ſhould be equally divided between his wife and daughter phil and 
during the wife's life, and after her death he deviſed the ſame to p 
the uſe of his daughter in tail, with remainders over; the daugh- Chan. 167. 


hillips. 
reced. 


* 8. 
. . | (a) Vide 
that this was a tenancy in common, and ſhould go to the admi- ;y..c. 586. 


niſtrator of the daughter during the mother's life, and ſhould not - where it is 


holden, that 


ſurvivorſhip 
muſt take place as well in equity as at laws 


J. S. deviſed a term for years, and all her intereſt therein to Vern. 3532 
ber two daughters, they paying yearly to her ſon 251. by quar- Ne and 

terly payments, viz. each of them 121. 105. yearly out. of the 
ents of the premiſes during his life, if the term ſo long con- 
nued; and my Lord Chancellor held it clearly a tenancy in 
ommon, the 251. being to be paid by the two daughters equally 


Rouſe, 


Abr. Eq. 
292. Ed- 
wards and 
Faſhion, 
Preced. 
Chan. 422. 
S. C. "” 


J. S. deviſed his leaſehold houſe to his wife for life, and after Abr. Eq 
er death he deviſed it to A. and her three ſons equally amongſt 
Mm; and it was decreed, that they took it as tenants in com- 


292. War. 
ner v. Hone, 


man aſſigns a term to truſtees, in truſt to permit himſelf to Precedl. 
e the profits thereof during his life, and after his death in Oban. 163. 
permit his two daughters B. and C. their executors and 
ators to receive the profits during the reſidue of the 

1 1 9 term, 


Hunt. 
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c teſtator's filers Lucy and dere unto the ſaid Margaret Wiſtey, Mary Harris, Elizabeth Tuck, 
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Lamb 
term, equally to be divided between them, they paying ſo mug 1 
within two years to his two other daughters: it was holden, that iin ay 


being a truſt of a perſonal thing, they were tenants in common, 
the father's intention appearing to be to make ſeveral and diſting Nor 


: C ; 4 thus 
_ proviſions for his two daughters; and paying the ſums appointed w 
the ſiſters makes them purchaſers. | _ 
7 15. One deviſes 200 J. to be laid out in the purchaſe of lands, a . 
n Lan. 


ſettled by truſtees to the uſe of her daughter, and the heirs of her "of 
body, and if ſhe died without iſſue, then to the uſe of the ci At 
dren of A. (who then had iſſue B. and C.); the daughter died wih. 


out iſſue before the money was laid out, after whoſe death the 4a 

truſtees laid out the money in a purchaſe of lands, and ſettled th | 

ſame on B. and C. jointly in fee according to the will, who ac oh 

cordingly enjoyed the ſame for ſome time; and one of them doe 

ing, it was holden, that this was a joint-tenancy, which went t * 

Ve head of the ſurvivor: But it is ſaid to have been holden * the court, tht N deal 
Truſs. if the money had not been actually laid out in a purchaſe, the uri 


ſurvivor would have been entitled but to a moiety only. 

Carth, 16. Alſo it is faid, that if 500 J. a-piece is deviſed to two legatecz 
who take a mortgage jointly to them both, for ſecuring the 
payment of their legacies with intereſt, and one of them dies 
the other ſhall have nothing by ſurvivorſhip, becauſe in thy 
caſe the mortgagees are truſtees for eack other, and the 
mortgage, which is only as a ſecurity, makes no alteration. 


the caſe. * 
Abr. Eqs One deviſed 1001. to five, equally to be divided between then 
br and and the ſurvivors and ſurvivor of them, and if A. (one of the tne] 


Phillips, at died before marriage, her ſhare to go over to another perſon: f 
the Rolls. was decreed, that they took this 100 J. as tenants in common, 


ee and that the words and the ſurvivors or ſurvivor of them to malt 


in this caſe them joint-tenants would be a contradiCtion to the firſt words 
aretheſe: whereby they were made tenants in common, and that they 


. ci ſhould be conſtrued to extend only to ſuch as were ſurvivors # 


« clared, the death of the teſtator, and thereby inſerted to prevent a lapſe; 


412 3 and this is the ſtronger by the limitation over of A.'s ſhare upd 
3 vp a contingency, by which it is plain the teſtator did not intend her 


2 100l., af. to be a joint-tenant with the reſt, and as the deviſe was to all tine 


* ter _ they muſt all take alike, and not A. be tenant in common, and 
« che lad the other four joint-tenants. 


« Mary Parker, and Alice Stringer, to be equally divided between them, and the ſurvivors, and ſur- 
te yivor of them is a tenancy in common, and not a joint=tenancy, and that the words ſurvrver: n 
« ſurvivor of them, are to be underſtood of ſuch of them as ſhall be living at the teſtator's death 
Reg. lib. 1730. fol. 177. In wills, the courts have been aſtute to conſtrue ſurviverſoip inte ſept 
other meaning than a joint-tenancy, and have therefore laid hold of ſome particular time. Io Lot 
Bindon v. Earl of Suffolk, 1 P. Wms. 96., Lord Cowper referred it to the death of the teftator, „ 
the above caſe of Stringer v. Philips: but the Houſe of Lords reverſed his decree, referring it, from 

nature of the debt which was the ſubject of the bequeſt, to the time of payment; concurring with bin 
however, in the propriety of ſome particular time. 1 Vez. 14. In Haws v. Haws, 3 Atk. 524 

1 Vez. 14+, Lord Ha:dwicke fixed the time to the deviſees dying under twenty-one, there being“ f, 
cedent clauſe in the will in which the teſtator had made à ſimilar diſpoſition of his perſonal cttats, - 
given the benefit of ſurvivorſhip at that period. In that caſe, Lord Hardwicke is made to ſay, that 

tonftrution of Lord Cowper in Bindon v. Suffolk was too nice, though if no other reaſonable = 
ſtruction could be put on the words, the court ought to reſort to it. That conſtruftion, however; 4 
been adopted in a later caſe, where the words © ſurvivors and ſur vivor were holden to relate * 


5 of the teſtator. Roſe v. Hill, 3 Bury. 1881. See further as to this poi t, Earl of Salilb : 
N. ak Ambl. 383. Wilſon v. Bayly, 5 Br. P. C. 388. ali PP ury v 


lo much 1: ſeems to be the doctrine of the courts of equity, that where 7ide Vern. 
that thi two or more purchaſe lands, and advance the money in equal 33 2 7. 
ommon, BW -coportions, and take a conveyance to them and their Fr that % „ [R8- 
| diſtin A this is a joint-tenancy, that is, a purchaſe by them jointly of the lier, 3 atk. 
nted to chance of ſurvivorſhip, which may happen to the one of them as 73 2 Ves. 
well as to the other: but where the proportions of the money are part deg 
nds, n not equal, and this appears in the deed itſelf, this makes them in v. Pawlert, 
de nature of partners, and however the legal eſtate may ſurvive, 1 Ak. 457. 
the clil yet the ſurvivor ſhall be confidered but as a truſtee for the others 8. C. na; 
ed with in proportion to the ſums advanced by each of them: ſo, if two v. Digby, 


Partridge 
rs of her 

2 Alk. 55. 
cath de or more make a joint purchaſe, and afterwards one of them „ 


ttled the out 2 conſiderable ſum of money in repairs or improvements, el 
who ab- nd dies, this ſhall be a lien upon the land, and a truſt for the 

them ay. Wrepreſentative of him that advanced it; and in all other caſes 

1 went to 


of 2 joint undertaking or partnerſhip,cither in trade, or any other 
dealing, they are to be conſidered as tenants in common, and the 
ſurvivors as truſtees for thoſe who are dead. 
As, where the commiſſioners of ſewers had fold and conveyed Abr. Fe. 


ourt, that 
haſe, the 


 legaters nds to five perſons, and their heirs, who afterwards, in order 259-1. Lake 
Tring the to improve and cultivate thoſe lands, entered into articles, where- 2 
e 3 P. Wms. 

n died by they agreed to be equally concerned as to profit and loſs, and 158. S. C. 
ſe in tüte advance each of them ſuch a ſum to be laid out in the manur- 


and te ance and improvement of the land; it was holden, that they 
crauon Il ere tenants in common, and not joint-tenants, as to the bene- 
tical intereſt or right in thoſe lands, and that the ſurvivor ſhould 
pot go away with the whole; for then it might happen that ſome 
ight have paid or laid out their ſhare of the money, and others, 


cho had laid out nothing, go away with the whole eſtate. 


yeen then 
f the fne) 
perſon: 
; common 
n to male 
rſt wordy 

that they 
urvivors 1 
ent a lapſe; 


hoon " G) Of the Duration and Continuance of the Eſtate, 
. 


a whether given jointly, or in common: And therein 
mmon, ul we the Inheritance ſhall be ſaid to be joint or 
WE everal. g 


je dies, the truſt ſurvives for the benefit of the ſurviving ce//u; ams, Buob. 
6 rut, againſt the creditors of the deceaſed, in equity as Well? 
Slaw,* h ö 


abet l Tutkty 
iy { 7 2 s . - . o 2 6 
m—_ lan eſtate is limited to huſband and wife during their joint 5 Co. 9g. 
-Rator's dead "FF lives, this is no abſolute eſtate for their lives, ſo as to go 8d. 247- 
i + ll th . . . 8 Raym. 126. 
r inn e ſurvivor; but the death of either of them determines that 
tim 4 tate. 
e teſtator, BY K | | : | 
ing it, | ants, grants, gemiies, and to tarm lets lan 2 Co. 23.24. 
g it, fowl » Da: covenaung oh ts, demuſ; d to farm lets ! d to! 8225 
t „ and B. and the heirs of B. habendum to A. and B. for 300 8 
Een being a = this is but a term for years in A. and B. though there be And. 223. 
ben far, we of inheritance ; for it was plainly the intention of the leſ- Owen, 48. 
to ſay, 0 create a term only by his uſing the common words of de- 
reaſonable © | 5 ; 
n, howere!, Md | miſe z 
n to relate 
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I a joint-eſtate is aſſigned in truſt, and one of the cui que Rex v. Wil- 
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636 Jaoͤ0oint⸗tenants and Tenants in common, 
miſe ; beſides, the lefſees by the premiſes eould have but an «tas kun 
at will, becauſe the words of inheritance in the premiſes of the 


deed were not ſufficient to carry the freehold without livery which the b 
was not made in this caſe. | 


2 Roll. Abr. If a leaſe be made to A. and B. for their lives, and the life of A 
150. the longer liver of them, and they make partition, and then 4 e 


die, the leſſor ſhall enter into his part, and there can be no very. ii a 

paney, for B. has no title to it, becauſe the right of ſurvivorſhin Wi the 

was loſt by the partition, which deſtroyed the joint - tenaney; nt I part 

will the words 0 the longeſt liver be of any uſe to B. becauſe they It 

were void at firſt, being no more than the law implied in ther Wl gott 

Joint-eſtate ; nor can there be any occupancy, becauſe after the WH t:na 

partition each of the leſſees hath but an eſtate for his own l tcna 

in his reſpective moiety, and conſequently the reverſion, which pl 

is to commence when the particular eſtate determines, muſt ne- 
ceſſarily take place. | | 

Lit. $285. If a leaſe be made to two, and to the heirs of one of then, 


they are joint-tenants for life, and one has a freehold, and the m 
other a fee; and if he that has the fee die, the ſurvivor ſhall hold Gs 
the whole during his life. „ Fel al 
Lit. $283, [f lands be given to two men and the heirs of their by 
dies begotten, they have but a joint-eſtate for life, and ſeven 
inheritances; for though the gift be limited to the deſcendants d Bi 
their bodies, yet it being impoſſible there ſhould be one deſcen bold 
ant of both their bodies, they cannot have a joint eſtate · tail then 
So, if lands be given to one man and two women, and . bold, 
heirs of their body bEgotten, they have a joint-eſtate for life, and 
ſeveral inheritances, becauſe there can be no one iſſue of both then 
women's bodies; and if the man ſhould. marry dne of them, yt (H) 
it is not limited in the donation which of them, in caſe of ſuc t 
intermarriage, ſhould firſt take. | 7s b 
Plow. 36. a. So, if land be given to two men and their wives, and the hen 
Set. 183. of their bodies begotten, they have a joint-eſtate for life, a 
ſeveral inheritances, but no joint-eſtate in tail; becauſe thong 
the huſband and the wife of the other may die, and the ſurvivor. 


may marry, yet the gift being made to them all, and the heirs 
their bodies, it is impoſſible that there ſhould be one heir or 
ſcendant of all their bodies, and therefore it can be no joint-elit 
in them all, but they all four take jointly for life, and each huſband 
and his wife have a ſeveral inheritance in a moiety. 2058 
Co, Lit. 3. But if land be given to a man and a woman unmarried, 
3 El- the heirs of their bodies, this is a tail ſpecial, for the poſhbulr 
Tail, 16. that they may marry, and then the deſcendants of that mami 
only can inherit: So, if the gift be made to a man that bath! 
wife, and to a woman that hath an huſband, and the hein! 
their bodies, this is a tail ſpecial preſently in them, for the po 
bility that they may marry, and the deſcendants of ſuch mati 
may inherit according to the limitation of the gift. 


3H. 6. 4% If an eſtate be limited to huſband and wife, and the heb 0; 
100 80 * their bodies, and they are divorced a vinculo matrimoni, ue 


landsbe are only tenants for life, becauſe they ſhall not be 4 


Joint-tenants and Tenants in common. 687 
ſumed to intermarry after they are once legally divorced by given to 2 


n eftatt church cenſures. man and his 


b . o . ; S.. 2 | 7 
of the the heirs of their bodies begotten, they have but a joint-eſtate for life; but in this caſe, the mother and 
} which {on have ſeveral inheritances. Co. Lit. 184 A. g 


e life of And in all the caſes above-mentioned where the inheritances Co. Lit. 
then 4 re ſeveral, the reverſion depending thereon is ſeveral alſo ; and 183. b. 
no occy. if any of the donees die without ifſue, the donor ſhall after 

vivorſhig WY the death of all the donees enter into a moiety, or a third 

cy ; nor WY part, Oc. Te | 2 e 
ſe they If lands be given to two men, and the heirs of their bodies be- Co. Lit. 

in ther WY gotten, remainder to them two and their heirs, they are joint- 183-4. 
after the WM tenants for life, tenants in common of the eſtate-tail, and joint- 

own like WY tenants of the fee. 

n, which [If lands be given to two men and the ſurvivor of them, and Barker v. 
muſt ne: their heirs, equally to be divided between them, ſhare and ſhare Giles, er 


alike; they are joint-tenants for life with ſeveral inheritances. 2/Br- Say 8 


If an eſtate be given to two and the ſurvivor of them, and the vick v. 
heirs of the ſurvivor, they are not joint-tenants in fee, but have Edwards, 
only an eſtate of freehold during their lives, with a contingent re- 3 El ns 
mainder in fee to the ſurvivor. | | erg 

| Contingent Remainders 4th ed. 522. Co. Lit. 13th ed. 191. note r. 


* 


of them, 
, and the 
ſhall hold 


their bo 


nd fevenl 

endants dl But where there was a deviſe to three perſons, to have and to Goodtitle v. 
e deſcenb bold to them as point-tenants, and the ſurvivors and ſurvivor of Layman, 
ectail. them and the heirs and aſſigns of ſueb ſurvivor for ever, it was K. B. hep 
„ and de bolden to be a joint-tenancy in fee.] Ho 
Yr life, and | 


f both the 
them, yt 
aſe of ſuct 


1d the bein 
r life, and 
uſe thoupl 
ze ſurwwon 
the heirs d 
heir or de 
 Joint-cſatt 
ach huſband 


[H) Of the joint and diſtin Intereſts of Joint- 
tenants and Tenants in common, as to Acts done 
by or to them: And herein, 


1. In what Acts they muſt all join. 


Fa feoffment be made to two or more jointly, they ſhall all do Co. Li. 
homage and fealty; but if a feoffment be made by them, ho- 67. b. 

age and fealty done to any one of them is ſufficient. | 

Joint. tenants or tenants in common of an advowſon are regu- Co. Lit 186. 
arly to join in preſentation z and therefore if one joint-tenant or b. Where 
nant in common preſent, or if they preſent ſeverally, the ordi- 0c 


rried, ml a N ws 4 nants of an 
5 poſſibli * may either admit or refuſe to admit ſuch a preſentee, unleſs advowſon 
ey join in preſentation, and after the ſix months, he may, in e ü- 
nat martug t caſ {Fg L tion by deed 
that hathi * cate, preſent by lapſe. of e 
e hein d d preſent un, and held _ Carth. 505. Ld, Raym. 535. 12 Mod. 321. Salk. 43. pl. 1. 
for the po? 


If one tenant in common of an adyowſon preſent alone, this 2 Roll. 

th not put the other out of poſſeſſion, for at the next avoid- Abr. 372- 
ice they may join in preſentment: 1 
Or if there be two joint-tenants ſeiſed of an advowſon, and 25 Hl. 8. 


de one preſent without the other, this is no (a) uſurpation 11. b. Co. 
? Lit. 136. b. 


upon (4) So, if 


ich mati 
the heitz 


vi monii, l 


be (a) ? 
ſym 


R 


mother, and 


n 
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there be two 
Joint-te- 
nants, and 
the one pre- | C II 
ſent the other, this doth not gain any poſſeſſion; for that it is not ſtrictiy and properly a preſentation, Profiler 


but rather a prayer to be admitted. 14 H. 8. 2. b. 


Co. Lit. 168. 
Bro. tit. 


, a — ac 
2 Ore i. 4 es as. abi 
7 N * 


Jao0int⸗tenants and Tenants in common, 
upon his companion, but he may allege: this preſentment 1 , 
a gquare impedit as a title for himſelf to the next avoidance, and har bi 
this by reaſon of the privity there is betwixt them. | Windſ 
tenant 
his cor 


was fa) 


Joint-tenants and tenants in common may, according to the WJ of ren. 
intereſts they have, join or ſever in making leaſes, and ſuch leaſes i e. 


Roll. Abe. ſhall bind whether made to commence in preſenti or future. 25 
348. ; | : 
2 Roll. But if there be two joint-tenants, and they make a leaſe by All 
. parol or deed poll, reſerving rent to one only, yet it ſhall enure preſet 
Vent 161, to both; but if the leaſe had been by deed indented, the reſerm , this, 
162-3. tion ſhould have been good to him only to whom it was made go, 
and the other ſhould have taken nothing. The reaſon of the di- . 
ference is this: Where the leaſe is by deed poll or parol, the rent It 
ſhall follow the reverſion, which is jointly in both leſſors, and the bon, 
rather, becauſe the rent being ſomething in retribution for the this, 
land given, the joint-tenant to whom it is reſerved ought to be 14s 1 
ſeiſed of it in the ſame manner he was of the land demiſed, which r:1c2/; 
was equally for the benefit of his companion as himſelf; bu an ir 
where the leaſe is by deed indented, they are eſtopped to chin of his 
the rent in any other manner than is reſerved by the deed, be ani 
cauſe the indenture is the deed of each party, and no man ſhall But 
be allowed to recede from, or vary, his own ſolemn act. and th 
Ron. Abr. If two tenants in common of lands join in a leaſe for years il p:tr0! 
* indenture of their ſeveral lands, this ſhall be the leaſe of es ber th: 
for their reſpective parts, and the croſs confirmation of each fu in b 
the part of the other, and no eſtoppel on either part, becauſe u S0, 
actual intereſt paſſes from each reſpectively, and that excludalihſ 2 tc 
the neceſſity of an eſtoppel, which is never admitted if by de fe. 
conſtrudtion it can be avoided, as being one of thoſe thin bey c 
which the law looks upon as odious, becauſe it chokes and digg lelun 
guiſes the truth. | | | _ 
2 
2. Where the Acts of one will be equally advantageous as if dot nl | 
N it withou 
Co. Lit. If there be two joint-tenants who hold by knight's ſervice, at mould 
To ON one of them perform the ſervice by going with the king to wil deed, t 
Dec. this ſhall ſuffice ſor both; for though they be two tenant": re 
pet they hold only by one tenure. | | CS mw 
Owen, 152. If there be two joint-tenants of land holden by heriot-ſernp*"'c c 
yo and one die, the other ſhall not pay heriot-ſervice 3 for there tate 
Archer. . 2 | W 
no change of tenant, the ſurvivor continuing tenant of the v - 
land. | , | 
Salk. 285 It hath been holden, that the poſſeſſion of one joint-tenant WW! dee 
28 the poſſeſſion of the other, ſo far as to (a] prevent the ſtatute . er, 
—W-. Ritations.” | Wle e 
(So, in the limitations. | 
caſe of tenants in common. In order to enable the ſtatute of limitations to run, there muſtbe an uM ut the 


poſſe ſſion; 


actual diſſeiſin. Reading v. Rawſterne, 2 Ld. Raym. 8 30. Fairclaim v. Shackleton, 5 Burr. 20 
But the perception of rent and profits, though net of itſelf an actual ouſter, ſeems to be 3 


a diſſeiſin, and a diſſeiſin ſtrictly proved: the bare taking of the profits by the one ii a 
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ouſter ; and therefore Lord Hardwicke faid, that a fine and non-claim by one tenant in common will 
dar his companion, if he do not call the perſon levying it to an account of the profits. Story v. Lord 
Windſor, 2 Atk. 632. Earl of Suſſex v. Temple, 1 Ld. Raym. 312. And in the caſe of Doe v. 
proſſer, Cowp. 217+, it was adjudged, that an uninterrupted poſſeſſion for thirty-ſix years by one 
tenant in common of the rents and profits without any account to, demand made, or claim ſet up by, 
his compenion, was ſufficient ground for a jury to preſume an actual ouſter of ſuch companion; and it 
was ſaid, that in the above caſe of Fairclaim v. Shackleton, a poſſeſſion of. twenty-tix years by receipt 
of rents and profits, was holden not to be an actual ouſter of the co-tenant, becauſe it was a fact which 
the jury had not found, which it had not been left to them to preſume, and which, therefore, the court 
could not preſume. ] (a) So, if two joint-tenants be difleifed, and one enter, this is in law the entry 
of both, and lot ſhall be pleaded. Bridgm. 129. | 


2 


entation 


to the 
1 leaſes 


- 


aſe by Alſo, if two joint-tenants be of an advowſon, and the one Co. Lit. f 
H enmeſ preſent to the church, and his clerk be admitted and inſtituted, 186. b. 1 
reſerm - this, in reſpect of the privity, ſhall not put the other out of poſ- 1 
made, (fon ; but that if that joint-tenant who preſenteth dieth, it ſhall 1 


ſerve for 2 title in a quare impedit brought by the ſurvivor. 3M 
IH there be two joint-tenants by diſſeſin, abatement, or intru- Lit. & 306. 

fon, and the diſſeiſee or owner of the land releaſe to one of them, Co. Lit. 

this, ſnall enure only for the benefit of him to whom the releaſe “ 


the dif- 
the rent 
and the 
for the 


it to be vas made, who being ſeiſed per mie et per tout is capable of ſuch a 

1, which relcaſe, and by the delivery of the releaſe the whole freehold 

elf; bu and inheritance by operation of law veſting in him, the intereſt 
to claim of his companion, being by wrong, is immediately deveſted and 

eed, be- vaniſhed. | 


nan ſhall But if two men uſurp by a wrongful preſentation to a church, co. Lit 194. 
and their clerk is admitted, inſtituted, and inducted, and the rightful 1 
patron releaſeth to one of them, this ſhall enure to them both, 


years b l , 
for that the uſurpers come not in merely by wrong, but their clerk 


of of each 


each for in by admiſſion and inſtitution, which are judicial acts. 

ecauſe u So, if a man be diſſeiſed, and the diſſeiſor make a feoffment Lit. & 20%. 
excluded two men in fee, if the diſſeiſee releaſe by his deed to one of os _ 
if by u dhe keoffces, this releaſe ſhall enure to both the feoffees, becauſe bs 
fe thing bey come in by title and purchaſe, and not by wrong, and are 


and d rrelumed to have a warranty annexed to their eſtate, which is 
greatly favoured in law. : 

if a feoffment be made to A. and B. by deed, and livery be Co Lit. 49. 
made to A, in the abſence of B. in the name of both, the livery 8 339. ; 
i good to paſs the eſtate to both; but if the feoffment had been mig, 38 
without deed, and the livery given to one in name of both, it 95. 


a. 
ſhould operate to him only; becauſe the parties are united in a 2 Noll. 


. A EEE ds CE i. 8 — * N 


as if dont 


ervice, I » . Abr. Oo 25 
ng to wi feed, they all take as one; therefore livery to one in the name of 2 Leon. 23. 
0 tenant" reſt, is an actual delivery to them all; but without deed Mutzon's 


they are not ſo united; and therefore the delivery to one in the 6 
dame of ſeveral, is no actual delivery to the reſt, but the whole 
tate muſt reſide in him to whom it is delivered, and a ſubſe- 
quent aſſent cannot take it out of him, ſuch aſſent being not ſo 
dlemn as the feoffment; beſides, in the caſe of the feoffment 
dy deed A. may be looked upon as the attorney of B. to receive 
wry, and therefore the eſtate ſhall immediately veſt in B. be- 
wle every man is preſumed to aſſent to a grant for his advantage; 
ut the feoffment without deed will admit of no ſuch conſtruc- 


jot-ſervit 
for there 
the wit 


nt-tenant! 
e ſtatute( 


zuſtbe an aum 

the cgi Op. becauſe no man can receive livery as attorney to another 
| utrs 8 Vid 0 . 

» 5 eence sf ut an appointment by deed. 


Vor. II. Ty So, 
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vide tit, their heirs and A. come in within the time of the proclamation 
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Co. Lit. 49. 80, if a feoffment be made to A. and B. and the feoffor give 4 Bi ts th 
* letter of attorney to deliver ſeiſin, and the attorney give livery to mon, 
een. 2. in the abſence of B. in the name of both, this is a good if be ar 
OS livery ; for though the entire poſſeſſion be delivered to one only, By 
yet they being joint-tenants by the deed of feoffment, ſuch livery WM the h. 
to one makes no alteration or change of the poſſeſſion, becauſe WM tates 

if the livery had been made to both, each had been placed in th; Tu 
oſſeſſion. | 8 waſte 

Co. Lit. 49. So, if a leaſe for years is granted to A. and B., the remainder to (. yet tl 
$50 24+ in fee, and livery is made to A. in the abſence of B. whether the but tr 
Abr. 8. Conveyance be by deed or without, the livery is good, and veſts tie vaſte 
remainder in C. becauſe by the bare demiſe A. and B. have an in. If t 


tereſt, each being equally entitled to the whole poſſeſſion, either 
may inveſt himſelf in the whole poſſeſhon by entry, or recein 
the poſſeſſion from the leffor by the ſolemnity of livery; an 
therefore when the whole poſſeſhon is delivered by the leflor, and 
livery is made to A. in the abſence of B. in the name of hoth, 
this ey is ſufficient to veſt the remainder in C. becauſe A. ha 
as much power to receive the poſſeſſion of the whole, as if th 
leaſe for years had been made to him only, he and B. being joint 
tenants by the demiſe, and thereby ſeiſed per mie & per tout, 
Velv. 1. & If a ſurrender be made of a copyhold eſtate to A. and B. an 
che. put B. do not, whether A. ſhall have the whole, or a moiety ſly 
be forfeited, dubitatur. f N 


3. Where the Acts of one will bind the other, whether to 
Advantage or Prejudice. 


\ 


Bridgen. Herein we muſt obſerve, that regularly every act done by 


irs of 
22 „ joint-tenant for the benefit of him and his companion ſhall bu cor 


the other; but no injurious act of one joint-tenant alone f 
prejudice his companion. 

Co. Lit. Therefore, if there be two joint-tenants of a ſeignory, and a 
"TS. 5 diſſeiſe the tenant, this ſhall ſuſpend but a moiety of the ſergno 
Se 535, 8. for his companion ſhall not be prejudiced by his injurious ach 
which he was no party, and therefore after ſuch difſeſin thed 
ſeiſor is liable to the diſtreſs of his companion for his moiety 
the feignory. 


Itttled | 
ving « 
ve dot 
owed 
ſtice 2 
es. 
80, if 


| nt-ten 

2 Int. 516. If there be two joint-tenants, and one of them levy a fine, 1 Sn 
| does not bar his companion, unleſs he omit to make his Me. 

within five years after his title accrued. 7, but if 

Co. Lit. I there be two tenants in common of an advowſon, and i die, ./ 


197- be - bring a guare impedit, and the one releaſe, yet the other (hal: noth 


for and recover the whole preſentment. I naked 

Dalſ. 44 If two joint-tenants make a feoffment on condition that it ſh an in 
3. pay ſuch a ſum before a certain day they may re- enter, and be 

the day one of them releaſe this condition to the feoffer, Wi 2 lea 

1 ' ſhall not bind his companion. longeſ 

Co. Lit. If two tenants in common be of the wardſhip of the body the le 


197% ba ſtranger raviſh the ward, and the one tenant in common uſe thi 


Ty xt * 2 — 
x a 
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ive a 00 the raviſher, this ſhall go in benefit of the other tenant in com- 
ry i» WY non, and he ſhall recover the whole, and this releaſe ſhall not 
good Wi be any bar to him. „ 
only, But if two joint-tenants be of a ward, and the one diſparage Co. Lit. 
livery WM the heir, both ſhall loſe the wardſhip ; for thoſe words of the ſta- 30. b. 
| . Bridgm. 
ecauſe J tates are, & omne commodum, &c. | 1 
in the 


Two joint-tenants for yours or for life, one of them doth 2 lat. 304. 
waſte, this is the waſte of them both as to the place waſted a 
ſet the words of the ſtatute of Glouceſter are, home que tient ; 


her the Wſbut treble damages ſhall be recovered againſt him who did the 

eſts the vate only. e . 

2 an in- f there be two or more joint-tenants of land whereof a woman Co. Lit. 
, either is dowable, and one of them aſſign her -dower thereout, this is 1 
receir vod, and ſhall bind the others, becauſe they were compellable to er A 
y; align it in ſuch manner; but if one of them had aſſigned her a . 
for, aul ent thercout, in lieu of dower, this would not bind the reſt, be- 


of both 
e A. had 
as if the 
ng joints 
tout, 
d B. an 
amation; 
olety (a 


ſe they could not have been compelled to it by ſuit, 


[) Of Severance and Survivorſhip : 'And herein, 
1. Of the Right of Survivorſhip, and what Things will ſurvive. 


HE 7us accreſcendi, or right of ſurvivorſhip, takes place only Co. Lit. 1817. 
between joint-tenants ;z as where lands are given to two men 
ad their heirs, the ſurvivor ſhall have the whole; for being li- 
ted to them and their heirs, the feoffor or donor hath thereby 
nsferred the abſolute property to them; but how the word heirs 
me to ſignify the heirs of one of them, ſo as to exclude the 
irs of him who died firſt, is not eaſy to.be determined, and can 
accounted for no otherwiſe than that both joint-tenants being 
Itttled to the whole during their reſpective lives, the furvivor 
ring continued longeſt in poſſeſſion was therefore preſumed to 


her to li 
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One by 1 
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alone it 
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well 2 MT a. 2; 28 „ — 2 
2 _ — arts 


ry, and e done moſt ſervice to the feud, and upon that account was 

ne (erg Vowed to tranſmit it to his heirs: alſo, ſays my Lord Chief Salk. 39a. 
__ _ ſice Holt, the common law does not love to multiply te- 

eſin the res. DT 


is moietſ so, if land be given to two men for life or years, they are co. Ur. 
nt tenants, and the ſurvivor ſhall hold the whole for his life, 181. b. 
according to the number of years limited in the convey- 

. | 
but if a man let lands to A. and B. during the life of A., if Co. Lit. 
die, . ſhall have all by ſurvivorſhip z but if 4. die, B. ſhall 81. b. 
e nothing. 15 | 
\naked truſt or authority cannot ſurvive z but a truſt coupled Co. Lit. 

f an intereſt ſhall ſurvive together with it. „ Teafla 


a leaſe be made to A. and B. for their lives, and the life of co. Lit. 
longeſt liver of them, and they make partition, and then A. 21. 4. 


ya fine, i 
ke his di 


on, and i 
ther ſhall 


n that if 
er, and be 
> feoffee, 


the body the leſſor ſhall enter into his part; for B. has no title to it, jon, 
ommon Fs ule the right of ſurvivorſhip was loſt by the partition, which 


* 


Yy 2 c deſtroyed 
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deſtroyed the joint-tenancy; nor will the words tu the longeſt live 

be of any uſe to B. becauſe they were void at firſt, being ng 

more than the law implied in the joint-eſtate. et | 
33 H. 6. 20. Two joint-tenants of a rent-charge or rent-ſervice, and one 


N bo, of them dies, the ſurvivor ſhall recover all the arrearages wich | 
2 Roll. incurred and became due in the life-time of his companion, A 
Abr. 86. : | dive! 
Roll. Abr. Two joint-tenants ſow their land with corn, and one of the te c. 
1 dies, the corn ſown ſhall go to the ſurvivor, and the moiety ſu . 
tenant? ſow not be to the executors of the perſon deceaſed; for they are fund 
r mp poſed to carry on the cultivation of the ſoil by (a) joint-ſtock, law x 
th Tots his moiety for years, and he who did not let dies, the other ſhall have the corn as ſunin 80 
Owen. 102. | a nent 
Roll. Abr. But if huſband and wife are joint-tenants, and the huſban a h 
. Ones ſows the land with corn, and dies, the crop ſhall go to the en 8 
(B), and the cutors of the huſband, as it ſeems; for this land is not cultinm /** 
authorities by a joint-ſtock, but it is totally the corn of the huſband, and 
there cited. property of it ſeems not to be loſt by committing it to the p I. 
poſſeſſion, any more than if it had been ſown in the land of Her 
wife only. - | | hall 
Perk. $523. So, if there be two tenants in common, and one of them {l...: 
the land, and die, his executors ſhall have the corn; becu But 
they have different intereſts, and are ſuppoſed to cultivate by W-7r« 
| ferent ſtocks, and not by a joint one. reeho 
: | fterw 
2. At what Time the Right of Survivorſhip is to take ph e en 
| flec 
Co. Lit. This right is to take place immediately upon the death of 1 
181. b. Joint-tenant, whether it be a natural or civil death; as if H i; A 
| be two joint-tenants, and one of them enter into religion, Mrecut. 
ſurvivor ſhall have the whole. ie rig 
Co. Lit. Alſo it is laid down as a rule, that there ſhall be no h 1: 0, 
188. b. ſurvivorſhip, unleſs the thing be in jointure at the inſta in no 
the death of him who firſt dieth; nihil de re accreſcit ei qui 
in re quando jus accreſceret habet. NT 
Co. Lit. Therefore, if there be two joint-tenants of a rent, and ot Two 
188. b. them diſſeiſe the tenant of the land, this is a ſeverance em 
jointure for a time; for the moiety of the rent is ſuſpends nds fc 
unity of poſſeſſion and therefore cannot ſtand a jointure wil" he « 
other moiety in poſſeſſion, ſo that if during ſuch ſuſpenſoſ f entio 
Joint-tenant die, there can be no ſurvivorſhip. 3 ez t 
Co. Lit. Two femes joint-tenants of a leaſe for years, one of en th 
185. b. taketh huſband, and dieth, yet the term ſhall ſurvive; fort bd. this 
all chattels real are given to the huſband, if he ſurvive, cod 
ſurvivor between the joint-tenants is the elder title, and aft nſider. 
marriage the feme continued ſole poſſeſſed; for if the ul [Are 
dieth, the feme ſhall have it, and not the executors of ten 
band; but otherwiſe it is-of perſonal goods. er 
| 6 
2 = : | | 5 ant of 


I Own 


4 


4 
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geſt live z. What Diſpoſition will work a Severance, and defeat the Right 
being ai of Survivorſhip: And herein, 


and one 
es Which 
non. 


1. What Diſpoſition with a Stranger will work a Severance. 


Although joint-tenants are ſeiſed per mie & per tout, yet to Co. Lit. 
livers purpotes each of them hath but a right to a moiety z as 186. ® 


: of then to enfeoff, give or demiſe, or to forfeit or loſe by default in a 
oiety ub, and therefore, where there are two or more joint-tenants, 
y are fend they all join in a feoffment, each of them in judgment of 
ſtock, law gives but his part. | 


So, if there be two joint-tenants, and they both make a feoff- Co. Lit. 
ment in fee, a gift in tail, or leaſe for life, Oc. upon condition, 586. a. 
8 (a) But 
nd that for breach thereof one of them ſhall enter into the every joint- 
role, yet he ſhall enter but into (a) a moiety, becauſe no more tenant may 


rn as ſurvin 


e huſba 


3 in judgment of law paſſed from him. dew 
- 5 jay 
\# add cauſe a man may warrant more than paſſeth from him. Co. Lit. 186. a. 
103 | - 

) the jou If one joint-tenant bargains and ſells his moiety, and dies be- co. Lit. 


land of e the deed is enrolled, yet the deed being afterwards enrolled 136. a. 


hall work a ſeverance ab initio, and ſupport by relation the in- 
ereſt of the bargainee. 

But if one joint-tenant bargains and ſells all the lands, and Cre. Jae. 
before enrolment the other dies, his part ſhall ſurvive; for the 17 ON 
rzehold not being out of him, the jointure remains, and though Pult. 3 b 
terwards the deed 1s enrolled, yet only a moiety ſhall paſs; for 
he enrolment by relation cannot make the grant of any better 
ect than it would have been if it had taken effect imme- 
lately, 

if a recovery be had againſt one joint-tenant, who dies before co. Lit. 18%. 
xecution, the ſurvivor ſhall not avoid this recovery, becauſe that 
e right of the-moiety is bound by it. 


f them { 
en; becal 
vate by d 


ke plac 
death of 


religion, | 


no na 17 one joint-tenant agree to alien, and do not, but die, this 2 Vern. 63. 
he int il not ſcver the joint- tenancy, nor bind the ſurvivor. mann 
it ei quilt 1 


ment does not bind at law. Co. Lit. 184. b. 185. a. 


Two joint tenants of a church leaſe, one whereof being taken Preced. 

in a journey, to ſever the jointure and provide for his wife 2 124 
nds for the ſchoolmaſter of the town, (who was the only per- Gil, 0s 
dn he could get to come at him) and acquainted him with his 2 Ven. 385. 
dtentions, and deſired him to prepare an inſtrument for that pur- &. ©: 

le; the ſchoolmaſter drew a kind of deed of gift of the leaſe 

om the ſick man to his wife, which he executed, and died: 


nd this being to the wife, and void in law, ſhe would have made 


t, and on 
erance d 
ſuſpend 
1ture witl 


ſuſpenſion 


one of i 
7e; for t 


arvive, cod in equity, but was diſmiſſed, being voluntary and without 

. and at nnderation. f = 

ie the hill recital in a marriage ſettlement to which one only of two Patrick v. 
ors of th nt-tenants was party that ſhe ſhould enjoy her moiety of per- Powett, 


nal eſtate to her ſeparate uſe, and a covenant on the part of LP 


r huſband that ſhe ſhould enjoy it quietly, &c. and that for 
mnt of iſſue of her own body, it ſhould go to the next of kin of 
T7 own family, was holden by Lord Hardwicks not to ſever the 

| TY 2 jointure; 
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a. 


jointure; for where there is no agreement for that purpoſe, then A 
muſt be an actual alienation to make it amount to a ſeverance; mult 
and in this caſe there was nothing more than a declaration of it an 
of the parties.] Gs. 5 whicl 
2} hat Diſpoſition or Conveyance by one Foint-tenant or Tenant is _ 
common, with his Companion, will work a Severance, 
22 H. 6.42 The proper conveyance by one joint-tenant to another, a 
b. Perk. what will moſt effectually ſever the joint- & [lf 
* what will moſt effectually fever the joint-tenancy, is a releaſe; 


Co. Lit. 193. but one joint-tenant cannot enfeoff his companion, becauſe they ſuch 

b. 200. b. are both already ſeiſed (a) per mie & per tout; and this manner oi n) 
2 Roll. conveyance palling by livery, cannot operate ſo as to give , ” * 
(a) And What he already hath. But tenants in common cannot releaſe t (Nan 


therefore, each other, for a releaſe ſuppoſeth the party to have the th 


ee in demand; but tenants in common have ſeveral diſtinct free 80, 
Joint - . a « ſtat c 
tenants, and holds, which one cannot transfer to the other without the (il © 
ey of Heavy: - anni 
this paſſeth a fee without the word heirs, becauſe it refers to the whole fee, which they jointly took, u the pl. 
are poſſeſſed of by force of the firſt conveyance. Co. Lit. 9. 200. p 
that tl 
Vent. 3. But though a releaſe be the proper conveyance from one join o 
3 tenant to another, yet if the jury find that the one joint-tenant d 
2 Keb. 641, grant or convey to another, this amounts to a releaſe ; for th Doh 
Raym. 187. having found the ſubſtantial part, the court is to apply the war : 
So. „ according to the operation they have in law; but every ſuch cx 
Wilkins, veyance mult be pleaded as a releaſe, 3. 
& Mod. 151. S. P. 8 Mod. 240. Fitzgib. 275. Reg 
2 Roll. So, if there be two joint-tenants for life, and one be a feme M enpa 
Al. _ vert, and the baron and feme levy a fine to the other joint-tenahhſW2"t-t 
; Jac. 698 and thereby grant zotum & gquicquid in the land for the life of ü whole 
uſtace v. wife, upon the death of the other joint-tenant the leflor may enta t from 
art for the fine enured by way of releaſe, and then the other joul * lei 
6 Co. 78. b. tenant muſt have claimed the whole from the firſt feoffment, WF -* be 
S. P. could have had the whole but for his own life. bat then 
Carth. 505 An agreement between joint-tenants of an advowſon, that tip: Gy, 
_ 4 7 ſhould be tenants in common, and that each of them ſhould preſe pity. 
Raym. £35. amounts to a ſeverance and releaſe. But 
12 Mod. 321. | | 
Leon. 167. If there be two joint-tenants of a rent, the one may releale Wi: S. 
the other; but if the rent be behind, the one cannot releaſe hui. oth 
tereſt in the arrearages to another. = t 
Co. lit. One joint. tenant or tenant in common may let his part for} 8 oy 
7%-4. . years or at will to his companion; for this only gives him a | 0 | 
2 Jac: of taking the whole PRO when before he had but a right to! * tr 
83-611. moiety thereof, and he may contract with his companion for . \ 
_—_ pl. purpoſe, as well as he may with any ſtranger. rr | 
15 If father and ſon be joint-tenants for 100 years, and the ſon take a leaſe from the father of la iſe a ? 
15 years to begin, &c. the ſame ſhall conclude the ſon to claim the whole term or parcel of it ny © * 
vivorſbip. 2 Leon. 159. ſaid by Plowden, and agreed to by the court. nd the 


* | A pam 
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©, then A partition or ſeverance between joint-tenants of a (a) freehold » Roll. 

erance: muſt be by deed, becauſe by the notoriety of inveſtiture they take Abr, 255+ . 
} 1 . . 1 

\ of cull jointly ; and to alter that, a matter of ſolemnity is required, vs, 

. which is a deed 3 but tenants in common may make a partition 4 — 

3 without deed 3 becauſe that is only a ſetting out by metes and Joint-te- 
oy bounds, according to the farſt inveſtiture, which gave each of them _ = | 
l dtinct moieties. 8 | barer. 

Ee | without 
_ deed before the ſtatute 29 Car. 2. e. 3. of frauds and perjuries. Co. Lit. 187. 4. 

y 0g 1 N 6 | >. 

releaſe If two joint-tenants enter into articles to make partition, and Hinton v. 
ts ſuch articles amount in equity to a ſeverance of the joint-te- Hinton, 
anner of auc), they will be enforced againſt the ſuxvivor. 2 Ves. 634. 
vine hin If a bequeſt of the reſidue of perſonal eftate, which is a joint» Hall v. 
releaſe oY benancy, be employed by mutual conſent in trade, this ſhall not Digby, 
he thn mount to a ſeverance, or defeat the right of ſurvivorſhip. 4 __ P. O. 
e Tre So, where two executors, joint-tenants of the reſidue of their Baldwin v. 
it the b eetator's perſonal eſtate, divided the ſame, except a ſum of 500/, Johnſon, ia 

| per cent. bank annuities, which they ſet apart to anſwer a life 570 ** P 
* aunuity of 20%. bequeathed by the will, and then one died, making The Mu 

1 bear ai cke plaintiffs his executors; it was in vain attempted to be argued, f the bill 
that this amounted to evidence of an intended ſeverance of the op ei apa 
ans jd whole property, for the lord chancellour determined, that in reſpect annuities 
LY of the bank annuities, the claim of ſurvivorſhip muſt prevail. 9 be 8 
f | l transterre 
: | in truſt to anſwer the annuity, in order to be forthcoming at the annuitant's death, and th vided 1 
LG moieties, or to that effect, the bill was diſmiſſed with coſts. 2 Wooddeſ. 132. 2 ; ” Co 25 
ſuch co a ES 2 
3. At what Time ſuch Diſpoſition muſt be made to take fect. 
Regularly, every diſpoſition by one joint-tenant to bind his Co:Lit.168. 
a feme companion mult be (5) an immediate diſpoſition ; for the ſurviving Roll, Abr. 
int-tenu oint-tenant claiming the whole by the original inveſtiture, the (b) That if 
life of Jv" ole mult deſcend to him, unleſs his companion hath diſpoſed of one joint- 
may ent t from him in his life-time. | tenant Cove- 
other jou ſand ſeiſed to the uſe, &c. of the moiety of his companion after his death, no uſe ſhall ar , na but 
offment, ' JW poſhbility, Noy 14. And though he ſurvive his companion. Moor 7 6. If two joint-te- 
pants be of a term, and the one of them grant to J. S., that if he pay to him 100. before Michacimas 
ſtat then be ſhall have his term; the grantor die before the day, F. &, pay the ſum to his executors at 
1, that th | ages ſhall not have the term, but the ſurvivor ſhall hold place ; for it was in nature of acm 
uld preſe F "4 184 31 hat an agreement by one Joiar-tenant to alien will not be decreed in 
| But if two joint-tenants are in fee, and one lets his moiety to Co. Lit. 
y relea Wi. S., for years, to begin after his death, this is good, and ſhall bind 185. . 
Jeaſe höi be other, if he ſurvives, becauſe this is a preſent diſpoſition, and gn 
dinds the land from the time of the leaſe made, ſo that he cannot n 
part for ter avoid it. | | SD 
him ani Fe a deviſe for years in ſuch manner by one joint-tenant will Lit. & 28g. 
right tol ot bind the other ſurviving, becauſe that is no preſent diſpoſition, 2 Noll 
nion for nn © binding on the deviſor himſelf, inaſmuch as he may revoke or Abr. 848. 
roy his will, and ſo deſtroy that deviſe. | ; 
aber of wHl fo, if there be two joint-tenants of lands, and one of them de- Lit. & 287. 
cel of it #7 oY that which belongs to him, and die, this is a void deviſe, Perk. S500. 
ache deviſce takes nothing, becauſe the deviſe does not take) , ry Jace 
A iI. T . If M 
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696 Joint-tenants and Tenants in common. 

Moor, 776. effect till after the death of the deviſor, and then the ſurviving 
N. l. joint-tenant takes the whole by a prior title, viz. from the firſt feof. 
ment; but in this caſe if the deviſor ſurvive thę other joint-tenant, 


then the deviſe is good for the whole, becauſe he being the ſurvix. 
ing joint-tenant, has the whole by ſurvivorſhipꝭ and then the wordz 


time of making the will, though he was not ſole tenant, yet he wiz 
ſeiſed per mie & per tout, and it is impoſſible to fix upon any parti 
cular part which he meant to deviſe, eb could not then cal 
one part of the land more his own than another, and the moſt ge- 
nuine conſtruction ſeems to give the whole land, fince he was ſeiſed 
per tout of it at the time of the deviſe. | | 

Alſo, if there are two joint-tenants, and one of them ſurrender 
his moiety to the uſe of his laſt will, and dies before the ſurrender i 


Co. Lit. 59. 
b. Roll. 


b . — - - . . . TONS 

* HL preſented, having made his will, this is a feverance of the jointure; 
for when preſented, it relates to the time of the firſt ſurrender, 

Poph. 96. If two joint-tenants for life are, and one of them makes a leaſe 

Moor, pl. 


* 6 for years of his moiety, either to begin preſently, or after his death 
3 Bulf. 273. and dies, this leaſe is good and binding againſt the ſurvivor; the 
Roll. Rep. reaſon whercof is, that notwithſtanding the leaſe for years, the 
73 Ae joint-tenancy in the frechold ſtill continues, and in that they hae 
Piow. 263. à mutual intereit in each other's life; ſo that the eſtate in the 
Cro. Jas. whole, or in any part, is not to determine or revert to the leſſor till 
Lit . both are dead; for the life of the one, as well as of the other, was 
185. 2. at firſt made the meaſure of the eſtate granted out by the leflor, 
186.2. and therefore ſo long as either of them lives, if the joint-tenancy 
ane 7. continues, he is not to come into poſſeſſion; now theſe joint 
2 Vern. 3z3. tenants having a reciprocal intereſt in each other's life, when one 

of them makes a leaſe for years of his moiety, this does not depend 


for its continuance on his life only, but on his life and the life d 


the other joint-tenant, whichſoever of them ſhall live longeſt, at- 
cording to the nature and continuance of the eſtate whereout i 
was derived; and then ſo long as that continues, fo long the leat 
holds good, and, by conſequence, ſuch leſſee ſhall hold out tix 
ſurviving joint-tenant and the reverſioner till the eſtate, whereout 
his leaſe was derived, be fully determined. 


Co. 96. But if a rent were reſerved on ſuch leaſe, this is determined and 


Moor, 
Co. Lit. 3 


85. a : 1 
2. 318. 5 becauſe he comes in by title paramount the leaſe, and the heirs d 


(a) But the leflor have no title to it, becauſe they have no (a) reverſion d 
ets. Intereſt in the land, 9 9 


tors or adminiftrators cannot maintiin an action of debt or covenant, either upon the covenant in lau 


expreſs covenant, for pay ment of the rent, if there Le any. 


Oro. Jac. 91. A. and B., joint-tenants for their lives, A., by indenture leaſes 
| the mojety which he holds in jointure with B., to C. for bi 

Whutlock y. years from the death of B., if he the ſaid A. ſhall fo long live, and 
demiſes the other moiety to C., for ſixty years from his own death 


Moor, pl. 
1074. 


Horton. 
if B. ſhall ſo long live; then A. dies, and B. ſurvives; and it w 
adjudged that this leaſe was void for both moieties; for by the 

firit words it was a good leaſe from A., of his part upon the com 

: 5 | , tingen(} 


25 
. 


139. gone by the death of the leſſor; for the ſurvivor cannot have it 
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; tingency of his ſurviving B., but that never happened; and as to 
B's part, 4. had not power to leaſe or contract for it during the 
life of B., though he had happened after to ſurvive him, for that 
was but a bare poſſibility, which could not be leaſed or contracted 


wing 
feoff. 
nant, 
IIVIV= 


words for, and therefore the leaſe was void in the whole. 

at the A. and B. joint-tenants for their lives, A. leaſes his part for Cro. Jae. 

le Was ſixty years, if he and B. fo long live; then B. ſurrenders His part, 337" e 

parti and takes back a new eſtate; then A. dies, living B.; and it was ad- ; 2 5 

en call judged, that this leaſe made by 4., was determined by his death ; 2 Roll. 

ot ge- jor the joint-tenancy, which would have given them or their 3 

ſeiled ſelees an intereſt in each other's life, is by the ſurrender of B. de- Wadding- 
termined and gone, and then the leaſe of A. ſtood fingle upon his ton. 

enders own life, and conſequently by his death is determined. So, it 

nder is would be, if after ſuch leaſe for years by one joint-tenant they had 

nture; made partition of the joint-eſtate, and then the leſſor had died, 

ider. his leaſe would be at an end, becauſe the joint-tenancy, which 

a leaſe WY fhould have ſupported it after his death, is by the partition de- 

3 death, feated and gone. os . 

or; the 

ars, the 4. What ſhall be a total Severance, or but for a limited Time. 

_ It hath been holden in equity, that if three perſons are jointly Salk. 158. 

effor til intereſted in the truſt of a term for years, and one of them mort- York v. 


her, wa £2565 his third part, that hereby the joint-tenancy is wholly ſe- Stone, 


e leffor, WM vered, and that it was not like the caſe where a perſon makes his 
"tenancy will, and afterwards mortgages his eftate, in which it was agreed 
99 joint to ve no total revocation z for my Lord Coꝛuper held, that a joint- 
hen one MY (£4 cy was odious in equity, and not like the caſe of a will, which 
t depend might have been for the benefit of the mortgagor, and not have 


ve life ck bern revoked; but that it was to the diſadvantage of the mortga- 
gelt, ac err that the joint tenancy ſhould continue; for thereby, if he 
creout t bppen to die firſt, all his eſtate and intereſt goes from his repre- 
the leaſe ſentatives to the ſurvivor; j 


If there be two joint-tenants of a rent, and one of them diſſeiſe Co. Lit. 
the tenant of the land, this ſevers the joint-tenancy for a time, 188. 4. 
the moiety of the rent being ſuſpended by unity of poſſeſſion, and 


| out the 
whereout 


ninedad therefore cannot ſtand in jointure with the other moiety in poſ- 

t have it, Ieihon, | 8 F 

e heirs d ff two joint-tenants be of a term, and the one grant parcel of Cro. Elia. 
verſion de (cr to a ſtranger, by this the jointure of all is ſevered. . Syms's 


| How ſar the Charges or Incumbrances of one Joint-tenant ſhall 


-nant.in law 
| affect the Survivor. 


ture leaſt Regularly, al grants or charges by one joint-tenant out of the Lit. & 286. 
7. for Cx)" fall of with his life, and cannot affect theſurvivor, becauſe there Co. Lit. 


g live, and ug no immediate difpoſition of the land itſelf, that comes whole 34th, a 
5 death ud entire to the ſurvivor under the firſt title, and by conſequence, 9 
and it Nu er-reaches all intermediate charges or grants thereout by the 

for by tht ther joint-tenant who is dead. . | 


on the co 
= tingev(] 


a 
"8 


Therefore, 


r — mma - 


„ Dr 


c. 1. & 32 H. 8. c. 32. the warranty remains, becauſe they do it by compulſion, Co. Li 1 


698 - Joint-tenants and Tenants in common, 
Co. Lit. Therefore, if one joint-tenant acknowledge a recognizance, or x 
754. b-.. ſtatute, or ſuffer judgment in an action of debt, &c. and die before 
(s) joint= execution had, it ſhall not be executed (a) afterwards z but if exe. 
tenant in cution be ſued in the life-time of the conuſor, it ſhall bind the 
e ſurvivor: alſo in all theſe cafes, if he that charges ſurvive, it ſhall 
indebted 1 .- | 
to the king, bind for ever. 


and die, after his deceaſe no extent ſhall be made upon the land in the hands of the ſurvivor. Co, 
Lit. 185. a. | 


Co. Lit. But if one joint-tenant grant ve/furam, or herbagium terre, for 

186. b. years, and die, this ſhall bind the ſurvivor. So, if two joint-tenants 
are of a water, and one grants a ſeparate piſcary for years, and 
dies, this ſhall bind the ſurvivor; becauſe in theſe caſes, the grant 
of the one joint-tenant gives an immediate intereſt in the thing itſelf 
whereof they are joint-tenants. | 

co. Lit. 14. Alſo, though a ſtatute or recognizance acknowledged by one 


9 5 8 joint-tenant ſhall not bind his companion, unleſs execution waz 


6 Co. 79, taken out in the life-time of him who acknowledged it ; yet if after * 0 
Lord Aber- ſuch acknowledgment, the joint-tenant who acknowledged it had An 
— releaſed to his companion, the land would be chargeable with the te t. 
5 ſtatute, though he who acknowledged it had died before execution, p 
becauſe his acceptance of the releaſe, prevents his claiming by WW * t! 
ſurvivorſhip. ; ; 1 * 11 

2 Sand. 28. 80, if one joint-tenant in fee acknowledges a recognizance, Wl © te 
and afterwards both joint-tenants bargain and ſell the lands to a Mi © tc 

— ſtranger, who reconveys it to them, and then he who acknow- ce 


ledged the recognizance dies, the moiety of the land ſhall b © la 
charged with the recognizance notwithſtanding the ſurvivo- “ ſa 


ſhip. 
6. Of Severance by Operation of Law. « m 


2 And. 202. If a man hath iſſue three ſons, and he deviſes to his trol « is 
youngeſt ſons lands to them jointly for their lives, and the elde c of 


ſon, who hath the reverſion in fee, dies, by which it deſcends to Be 
the ſecond ſon, this, by operation of law, is a ſeverance of the parce 
joint-tenancy. copar 


2 Co. 60. b. So, if there be three joint-tenants for life, and the reverſion E to dir 


. granted to one of them, the jointure is ſevered as to the third pu the 2 


Lit 132. b. of him to whom the reverſion is ſo granted. took 
8. P. . Cro. Elis. 481. 570. I. P. 2 Sand. 386. S. P. cited. 2 Co. 58. 


2 Co. 58, If two joint-tenants levy a fine and declare no uſes, they n 
ſeiſed as before. ON, 


Hob. 25. If land be given to two jointly with warranty, and one thoug 
| 283 them make a feoffment of his part, the warranty is loſt as But 
partition him, but the other may vouch for his moiety z but if te cener 
purſuant to make partition, the warranty is loſt as to both by the (5) ch cauſe 
the ſtatute mon law 2 

31 H. 8. y 


6 Co. 12. b. 


2 : * 


- 
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If one joint-tenant in fee take a leaſe for years of a ſtranger, Co. Lit, 
by deed indented, and die, the ſurvivor ſhall not be bound by 185. as 
the concluſion, becauſe he claims above it, and not under it. 


Or 2 
fore 
exe· 
the 
{hall 


. Of Severance by Compulſion of Law; and therein of the 3 | 
Writ de Partitione faciend4 = : e .. 

e. , 

At common law joint-teninifs ani enants in common were not Lit. F298.” DIL fe. 

compellable to make partition, except by the cuſtom of ſome cities C · Lit. 187. 3542.44) 


and boroughs. S140: Pom. o? | 
But —_— by the 31 H. 8. cap. 1. reciting the inconveniencies LY Xo I 
which joint-tenants and tenants in common lay under, from one 44 A. b 
joint- tenant's or tenant's in common occupying the whole land, ae, E. = 
or receiving the whole profits, it is enacted, g 2, % That all joint- 2 ; * A 
__ « tenants and tenants in common that now be, or hereafter ſhall Se, 27 22 
on Was « be of any eſtate or eſtates of (a) inheritance in their own rights, (a) Ts J a 
Fuer « or in the right of their wives, of any manors, lands, tene- — 32 2.84. 6 
1 it had « ments, or hereditaments within the realm of England, Wales, or 3 EAR 2 +, 
vich the © the marches of the ſame, ſhall and may be coacted and com- like remedy N 
>cution, « pelled by virtue of this preſent act, to make partitions between e Joint-te- 


5 Car 


2, for 
2nants 
3, and 
grant 


g itlell 


ing by them of all ſuch manors, lands, tenements, and hereditaments, eee 

« as they now hold, or hereafter ſhall hold as joint-tenants or common for 
nizance; « tenants in common by writ de partitione fuciendd, in that caſe life or yearss 
nds to 1 “ to be deviſed in the king our ſovereign lord's court of Chan- 
acknow. WM © cery, in like manner and form as coparceners by the common 
ſhall be laws of this realm have been and are compelled to do, and the 
ſurvivor « ſame writ to be purſued at the common law. 


Provided that every of the faid joint-tenants or tenants in 
* common, and their heirs, after ſuch partition made, ſhall and 
may have aid of the other, or of their heirs, to the intent to 
« dereign the warranty paramount, and to recover for the rate as 


his tm « is uſed between coparceners after partition made by the order 
the elde of the common law.” 
Wap Before theſe ſtatutes the writ of partition was confined to co- Co. Lit. 155. 
ce 0 


parceners z alſo, it lay againſt the alienee of a coparcener, for a 7; Mk 
coparcener cannot by her alienation deveſt the right of her fiſter 722 
to divide the eſtate, nor can ſhe deſtroy her writ of partition; but 

the alienee had no ſuch writ of partition, becauſe ſuch alienee 

took an undivided moiety ;z nor was the alienee under the reaſons 

on which the law had founded ſuch right of diviſion, which was, 

that the inheritance might be ſeparated after marriage into diſtinct 

families; and for the ſame reaſons the tenant by the curteſy, 

though he came in by the act of law, could not have this writ, 

though it lay againſt him by the ſurviving coparceners. 

But now by the force of theſe ſtatutes, the alience of one par- Co. Lit. 
cener may have a writ of partition againſt the other parcener, be- 7 · 4 
cauſe they are tenants in common. | 
So, tenant by curteſy ſhall have a writ of partition upon the Co: Lit. 
tute 32 H. 8. cap. 32. for though he is. neither joint-tenant *75* b. 
zor tenant in common, yet being in equal miſchief with thoſe 
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ri. 76. cannot by the laws of this realm make partition without their mutual 


Le * . o „ 
3 Kean · 251. to the form which they have devifed. _ | 
ro. Eliz. In this writ partition may be demanded of the view of frank- 
759- pledge, together with a manor; for though it be not ſeverable of 
Sir George 


700 Joint⸗tenants and Tenants in common, 
to whom the ſtatute gives this remedy, he is within the equity 


thereof. | 
And. 30. But if there be three coparceners, and a ſtranger purchaſe the part 
= 72: of one of them, he cannot join with either of the two coparceners 
175. b. in a writ of partitition, either at common law or by force of the 
Keilw. 208. ſtatute ; for the words of. the preamble of the ſtatute are, And none 
* Wok of them by the Iaw tloth or may knoww their ſeveral parts, &c, and 


_ affents : Now in this caſe one of them, viz. the parcener may 
have a writ of partition at common law, and therefore cannot 
come within the preamble and intent of the act, and ſo cannot 
join with the purchaſer in a writ of partition brought upon it. 

Cro. Eliz. It hath been holden, that a general writ by joint-tenants or 
7 4 N tenants in common grounded on this ſtatute, and concluding 

vide Cro. OW os i , "4 ; 
Enz. 759. contra formam ftatut. is ſufficient, without reciting the caſe parti- 
2Luw. cularly, ſo as to bring it within the ſtatute ; for the framing of 
1 the writ is left to the clerks in Chancery, and muſt be according 


Moor and itſelf, nor partible, yet the profits thereof may be divided, or it 

Brown v. may be divided thus, that the one {ſhall have it at one time, and the 

Onllow. other at another: alſo, being demanded with the manor, it may 
well be, entirely allotted to one, and the land in recompence to 
another. N | 


Booth, 24. In this action there are two judgments; the firſt quod pariiti 


Lit. 8 248. 7 6 on : 5 
i nat inter partes pradiftas de tenementis predift. cum pertinen. and 


(a) The he. upon this there goes out a judicial writ to the ſheriff to make par- 
riff muſt go tition, which recites, firſt the writ of partition and judgment, 


1 and then commands the ſheriff, together with twelve men of the 


mpon infor- Vicinage, Qc. to go in (a) perſon to the tenements to be divided, 
mation and there in preſence of the parties, (if they appear on ſummons 


thereof the to be made) by the oaths of thoſe twelve men, to make an equal 
court will 


day the , and fair partition, and allot to each party their full and juſt ſhare, 
filing of the and then return the inquiſition of the partition annexed to the 


return, and o . . es 
award anew Writ, under the ſeals of the ſheriff, and the jurors, whoſe names 


writ, for are likewiſe to be returned. 

the writ being his commiſſion, he cannot deviate from it; but if the ſheriff returns that he was thei 
in perſon, and this return is received and filed, then any information to the contrary comes too late 
becauſe by the filing, it is become matter of record, againſt which no averment in pais lies; neither cn 
the party have error upon the return, Cro. Eliz. 9, 10. Clay's caſe, 


Co. Lit. 169. When the inquiſition is thus returned, upon motion made to 
the court, the ſecond judgment is given in this manner: lin 


< 

conſiderat. eft per Cur. quod partitio firma & ſlabilts in perpeiuun pn his 

teneatur., 1 B. 

Roll. Abr. In a writ of partition, if the judgment be given quod paß C, 
8 ; fiat, and thereupon a writ is directed to the ſheriff to make part! wri 
Counteſs of tion, no writ of error lies hereupon, for the judgment is not cory age 
Warwick, plete till the ſheriff's return, and the ſecond judgment which te that 
3 law requires hereupon, viz. qued partitie, Oc. for before * ing 
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the plaintiff may be nonſuit, or he may, upon the return of the 643. Noy, 
ſheriff, ſuggeſt to the court that the partition is not equal, and Les 2 O. 
o have a new partition, and may alſo releaſe before the laſt c; _ 


Cro. Jac, 
judgment. 324+ 2 Bulſ. 104. like caſe adjudged, & vide 2 Roll. Rep. 125. 2 Bull. 119. 


If the writ be brought by one joint-tenant againſt ſeveral, and Cro. Elis. 
there happen to be error in the execution of it, and one of the 65. 
defendants releaſe all errors to the plaintiff, this ſhall not bar the 
others; for each having a diſtinct intereſt ſhall not be prejudiced 
by the releaſe of his companion, 1 

' 4, and B. tenants in common of a manor, A. purchaſes ſeveral Dyer, 265. 

ſrecholds that lay ſo mixed with the demeſne lands of the manor Pl 5: , 
Rn . alton's 

that they could hardly be diſtinguiſhed from them; B. brings a Sheriff, 265. 

writ of partition of the manor only: and it was adjudged that 

partition ſhould be made, and a writ awarded accordingly; upon 

the execution of which writ A. comes to the ſheriff and inqueſt, 

and informs them with the purchaſe of the freeholds, that are 

not parcel of the manor, and bids them take care how they make 

partition of all the lands within ſuch a compaſs, leſt they offer 

violence to their conſciences; but does not ſhew them the free- 

holds diſtinctly, nor the limits of the manor, which obliged the 

ſheriif to adjourn to a certain day, on which one of the inqueſt 

made default; and thereupon the ſheriff returns a fineof 40 s. with 

an account of the difficulties they met with, & wlterius propter 

brevitatem temporis breve illud exequi non potuit * it was holden, that 

A. ought to ſhew the bounds of the ſeveral freeholds that he 

purchaſed, or the number of the acres; but if no light or evi- 

dence is given by either party to the inqueſt, and they make par- 

tition de tanto quantum reſumitur & dignoſcitur per preſumptiones, it 

is good; for they are under an obligation to execute the commands 

of the court at their peril, 

If after the awarding of the judicial writ, and before the re- Dalifon, 53. 
turn of it, the defendant dies, yet the partition is good, and the 
writ ſhall not abate, becauſe before the death of the defendant 


judgment was given that partition ſhould be made; and though 


upon the return of the judicial writ there is another judgment 
given, yet that is given in confirmation of the firſt judgment; 
it ſeems likewiſe, that upon the return of the judicial writ no 
exception can be taken to it ; therefore, it is not material whe- 
ther the defendant be dead or alive, ſince he can have no advan- 
tage by any plea on the return of the writ. 

The proceſs in this writ is ſummons, attachment, and diſ- F. N. B. 62. 
treſs infinite. Es | Booth; 245. 
4. and B. were joint-tenants for years, B. ſuffers C. to occupy Cro. Jac. 
his moiety with him, and 4. brings a writ of partition againſt 8 OW 
B. and C. ſuppoſing that B. had granted a moiety of his part to 

C. C. ſhews that he was but tenant at will to B. whereupon the 
writ abated; whether 4. might have another writ of partition 
againſt B. by journeys accounts, was the queſtion ; and reſolved, 
that he might ; for-the poſſeſſion of C. was good colour for bring- 
* the writ of partition, and A. could not take notice what eſtate 


| ad, | | By 


— 


(2) And 
made per- 
petual by 
the 3 & 4 
Annæ, c. 18. 
& >. | Where 
à bill is 
brought in 
equity, to 
have a par- 
tition be- 
tween two 
joint- te- 
nants or te- 
nants in 
common, 
the plaintiff 
muſt ſhew 
a title in 
himſelf to 

2 moiety, 
and not al- 
lege gene- 
rally that he 
is in poſſeſ- 
ſion of a 
moiety; 
and this is 
ſtricter than 
a partition at 
law, where 
ſeiſin is ſuf- 
ficient, the 
ſtatute of 

K & 9 W. 3. 
was made 
for that 
reaſon. Per 
Ld. Hard- 
wicke, 


2Atk. 380. 


4 title of the tenants truly ſet forth. e 


ce the ſaid judgment and writ of partition, 


e 
e 
Shs. 7 ** 

* - Þ. 


_ 
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By the (a) 8 9 . 3. cap. 31. entitled an act for the eafize 
obtaining partitions of lands in coparcenary, joint-tenancy, and 
tenancy in common, reciting, 'That whereas the proceedings upon 
writs of partition between coparceners by the common law or 
cuſtom, joint-tenants, and tenants in common are found by ex. 
perience to be tedious, chargeable, and oftentimes ineffeQual, by 


reaſon of the difficulty of diſcovering the perſons and eſtates of 


the tenants of the manors, meſſuages, lands, tenements, and he- 
reditaments to be divided, and the defeQtive or dilatory executing 
and returning of the proceſs of ſummons, attachment, and dil. 
treſs, and other impediments in making and eſtabliſhing parti- 
tions, by reaſon of which divers perſons having undivided party 
or purparts, are greatly opprefſed and prejudiced, and the pre- 
miſes are frequently waſted and deſtroyed, or lie uncultivated and 
unmanured, ſo that the profits of- the ſame are totally or in a 
great meaſure loſt; for remedy whereof it is enaCted, “ That 
<« after-proceſs of pone, or attachment returned upon a writ of 
« partition, affidavit being made by any credible perſon of due 
« notice given of the ſaid writ of partition to the tenant or te- 
© nants to the action, and a copy thereof left with the occupier, 
ce or tenant, or tenants, or, if they cannot be found, to the wife, 
&« ſon, or daughter, (being of the age of twenty-one years, or 
« upwards,) of the tenant or tenants, or to the tenant in actual 
« poſſeſſion by virtue of any eſtate of freehold or for term for 
&« years, or uncertain intereſt, or at will, of the manors, lands, 
« tenements, or hereditaments whereof the partition is demanded, 
« (unleſs the ſaid tenant in actual poſſeſſion be demandant in the 
« action, ) at leaſt forty days before the day of return of the ſaid 
ce pone or attachment, if * tenant or tenants of ſuch writ, ot 
« any of them, or the true tenant to the meſſuages, lands, tene- 
« ments, and hereditaments as aforeſaid, ſhall not in ſuch calc 
« within fifteen days after return of ſuch writ of pone or attach- 
« ment cauſe an appearance to be entered in ſuch court where 
« ſuch writ of pore or attachment ſhall be returnable, then in de- 
« fault of ſuch appearance, the demandant having entered lus 
« declaration, the court may proceed to examine the defendants 


« title, and quantity of his part and purpart, and accordingly 


« they ſhall find his right, part, and purpart to be, they ſhall 
« for ſo much give judgment by default, and award a writ t 
« make partition, whereby ſuch proportion, part, and purpan 
« may be ſet out ſeverally; which writ being executed, aftef 
« eight days notice given to the occupier, or tenant or tenants of 
« the premiſes, and returned, and thereupon final judgment el 
« tered, the ſame ſhall be good, and conclude all perſons what 
« ſoever, after notice as aforeſaid, whatever right or title the 
« have, or may at any time claim to have, in any of the mano 
ce meſſuages, 1 tenements, and hereditaments mentioned u 
although all perſon 
« concerned are not named in any of the proceedings, nor th 
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« Provided always, 'That if ſuch tenant or perſon concerned; 
« or either of them, againſt whom or their right or title ſuch 
« judgment by default is given, ſhall within the ſpace of one year 
« after the firſt judgment entered, or in caſe of infancy, cover- 
« ture, non ſane memoriæ, or abſence out of the kingdom, within 
« one year after his, her, or their return, or the determination 
« of ſuch inability, apply themſelves to the court by motion 
« where ſuch judgment is entered, and ſhew a good and pro- 
« hable matter in bar of ſuch partition, or that the demandant 
« hath not title to ſo much as he hath recovered, then in ſuch 
« caſe the court may ſuſpend or ſet aſide ſuch judgment, and ad- 
« mit the tenant and tenants to appear and plead, and the cauſe 
« ſhall proceed according to due courſe of law, as if no ſuch 
« judgment had been given ; and if the court upon hearing there- 
« of ſhall adjudge for the firſt demandant, then the ſaid firſt 
« judgment ſhall ſtand confirmed and be good againſt all perſons 
« whatſoever, except ſuch other perſons as ſhall be abſent or diſ- 
« abled as aforeſaid z and the perſon or perſons ſo appealing ſhall 


« be awarded thereupon to pay coſts; or if within ſuch time or 


« times aforeſaid the tenants or perſons concerned, admitting the 


« demandant's title, parts, and purparts, ſhall ſhew to the court / 
« any inequality in the partition, the court may award a new par- 
« tition to be made in preſence of all parties concerned, (if they 


« will appear,) notwithſtanding the return and filing upon record 
«of the former, which ſaid ſecond partition returned and filed 
« ſhall be good and firm for ever againſt all perſons whatſoever, 
« except as before excepted. 35 

« And it is further enacted, That no plea in abatement ſhall 
© be admitted or received in any ſuit for partition, nor ſhall the 
« ſame be abated by reaſon of the death of any tenant. | 

« And it is further enacted, That when the high ſheriff by 
* reaſon of diſtance, infirmity, or any other hindrance, cannot 


“ partition, in ſuch caſe the under ſheriff, in preſence of two 
« juſtices of the county where the lands, tenements, or heredita- 
* ments to be divided do lie, ſhall and may proceed to execution 
* of any writ of partition by inquiſition in due form of law, as 


© ſheriff thereupon ſhall, and is hereby enabled and required to, 
make the ſame return as if he were perſonally preſent at ſuch 
execution; and in caſe ſuch partition be made, returned and 
„filed, he or they, that were tenant or tenants of any of the 
« ſaid meſſuages, lands, tenements, and hereditaments, or any 
part or purpart thereof, before they were divided, ſhall be te- 


* landlords or owners thereof, by and under the fame conditions, 


divided: and the landlords and owners of the ſeveral parts and 
* Purparts fo divided and allotted as aforeſaid, ſhall warrant and 
make good unto their reſpeCtive tenants the ſaid ſeveral parts 
leyerally after ſuch partition, as they are or were bound to _ 

| = F 


« conveniently be preſent at the execution of any judgment in 


* 1t the high ſheriff were then perſonally preſent zzand the high 


* nant or tenants for ſuch part ſet out ſeverally to the reſpeQive 


rents, covenants, and reſervations where they are or ſhall be ſo 
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« by any copy, leaſes, or grants of their reſpective parts before 
tc any partition made; and in caſe any demandant be tenant in 


ce actual poſſeſſion to the tenant to the action for his part anz 
cc proportion, or any part thereof, in the meſſuages, lands, tene- f 
© ments, and hereditaments to be divided by virtue of a writ of 10 
« partition as aforeſaid, for any term of life, lives or years, or un- 
cc certain intereſt, the ſaid tenant ſhall ſtand and be poſſeſſed of 
cc the ſaid purparts and proportions for the like term, and under 
cc the ſame conditions and covenants, when it is ſet out ſeverally 60 
« in purſuance of this, or any other act, ſtatute, or law, for that 7h 
6c purpoſe. | | | „„ : oy 
« And it is further enacted, That the reſpeCtive ſheriffs, their 
ce under-ſheriffs and deputies, and, in caſe of ſickneſs or difabiliy 15 
<c in the high ſheriff, all juſtices of the peace, within their reſpec. * 
« tive diviſions, ſhall give due attendance to the executing ſuch br 
cc writ of partition, unleſs reaſonable cauſe be ſhewn to the court 5 
& upon oath, and there allowed of, or otherwiſe be liable every of | 
them to pay unto the demandant ſuch coſts and damages as ſhall SZ 
be awarded by the court, not exceeding five pounds, for which . 
the demandant or plaintiff may bring his action in any of hi 71 
« majeſty's courts of record at Weſtminſter, wherein no eſſoigi, a 
« protection, privilege, or wager of law ſhall be allowed, nor ary = 
« more than one imparlance and in caſe the demandant doth Ki 
& agree to pay to the ſheriffs or under- ſheriffs, juſtices, and juron * 
4 ſuch fees as they ſhall reſpectively demand for their pains au hol. 
« attendance in the execution of the ſame, and returning there "Wi 
cc then the court ſhall award what each perſon ſhall receive, havin 6 
t reſpect to the diſtance of the place from their reſpective habits the: 
de tions, and the time they mult neceſſarily ſpend about the ſame "rg 
“for which they may ſeverally bring their actions.“ ne 
By the 7 Anne, cap. 18. it is enacted, That if coparceners, u 5 
« joint- tenants or tenants in common be ſeiſed of any eſtate of i 5 
t“ heritance in the advowſon of any church or vicarage, or olle A 
« eccleſiaſtical promotion, and a partition is or ſhall be made bv 3 
ce tween them to preſent by turns, that thereupon every one ſul but 3 
cc be taken and adjudged to be ſeiſed of his or her ſeparate pan d . 
& the advowſon to preſent in his or her turn; as if there be 4 ne; 
& and they make ſuch partition, each ſhall be ſaid to be ſeiſed, tl "KY 
&« one of the one moiety to preſent in the firſt turn, the other( bint 
tc the other moiety to preſent in the ſecond turn; in like mami pu 
&« if there be three, four or more, every one ſhall be ſaid ; Fo 
cc ſciſed of his or her part, and to preſent in his or her turn. pig" 
| WE . lever; 
(K) Joint-tenants and Tenants in common how wt 
ſue and be ſued: And herein of Summons ang... 
Severance. = | ps 
| 3 | recover. 
JOint-tenants being ſeiſed per mie & per tout, and deriving y , 


and the ſame title, muſt jointly emplead and be jointly *WF""=:: 
pleaded with others. | Var 


— 


- 
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80, though one joint-tenant may diſtrain for rent et h 
3 5 e cannot Carth. 5 
\ bring an action of debt, nor (a) avow for rent rte e P allen =” | 


. 


before 


ant in 


opal ing himſelf bailiff to his companions, that they may be privy to the Palmer, 
ahi ſuit, and be entitled to their ſhar hi „ 5 Mod. 72. 
writ of „ es upon his recovery thereof in 150. S. C. 
their right. | 1 
or un- la) That 
fed of nants muſt join in the avowry for damage-feaſant, Thompſ. Ent. 264. 2 Mode 151. 
| under 4 | | 
everally 1 8 = EC 3 1 and to the heirs of B., join in a leaſe Co. Lit. 
for that es reverſion, and ſhall join in action of waſte; but 42. * 
the writ mult be ad exhereditationen of B., becauſe he only hath 
"HY the inheritance. | ap 
fabili : A wo joint-tenants acknowledge a ſtatute, and their ſeveral Noy, 1, 
t neſped- ands br taken in exccution, and after, upon the invalidity of the Farmer and 
ing ſuck ſtatute, they jointly bring an audita querela, the writ ſhall abate; rs ad- 
' ARES for they ought to have ſeveral writs 3 for the wrong done to one by 7 oy 
every of the execution of his land is no tort to the other. | | F 
id | And although regularly joint-tenants are to join and be joined Show. Rep. 
3 in an action, yet it is otherwiſe with tenants in common; and 347 | 
ay of i a it in ejectment the plaintiff declares on a leaſe made by 8 0 OE 
) efſoign and B., and on the trial it appears that they are tenants in com- Carth. 224. 
bon, the plaintiff cannot recover; but if A. and B., had been int, 
am nts, a joint-leaſe to the plaintiff had been good, and he might 2 WI 252 
ind juron 58 declared quod demiſerunt ; and the reaſon of the difference is, "30 
pains al | nf is common are of ſeveral titles, and therefore the free - 
g chere 2 Phot, and if they are diſſeiſed, they ſhall be put to their 
re, havin oy actions z as therefore the lands of tenants in common are 
bs to be conſidered as different eſtates depending on different titles, (3) I 
ah ll the plaintiff ſhall not recover, becauſe that were to allow the plain- 8 4 
tiff to try two ſeveral and different titles in one iſſue at the ſame old any 
nd time, and therefore the plaintiff to make out his title muſt ſhew OW in 
ſtate of ts and prove that each demiſed the whole to him, elſe he doth not the be ws 
e, or olle prove the declaration; whereas the diſcovery of the tenancy in ſeems to be 
„ common proves the contrary; and as they have different titles to a 3 Mn 
ry one ſhull 3 only, ſo they could not each of them demiſe the whole; leaſe to a 
rate part n are ſeiſed per mie & per tout, and they derive by 3 | 
ere be tu ne _ 1 Mm lame title, and therefore each may be ſaid to demiſe that 2 
e ſciſed, hl 1 10 - ; and as they muſt join in an action for any violation of to make a 
the other! 2 1 WE 68 ſo for the ſame (+) reaſon too, their leſſee on their — 
like mani | ER . | : : Noy, 13. 
be faidfl Ag though tenants in common having (e) ſeveral and diſtinct Lit. & * 
r turn. 1 \ 1 join in an action, yet where the thing is (d) entire, Co. Lits 
* 11 e, hawk, they muſt join, theſe being in their nature not (2) Cannot 
TOES and therefore from the neceſſity of the caſe the law ad- Join, though 
n how WW": them to join. c | they come 
mons a 2 Me 11. (d) And therefore tenants in common ſhall join in a guare „ 
of a ſeignory 1 is entire, Co. Lit 197. b. — And for this reaſon tenants in common 
its Le - mY " ing we right of ward, and raviſhment of ward for the body, Co. Lit. 197. b. 
3 Newer. Co. Lie, 18 all join in detinue of charters, and if the one be nonſuit, the other ſhall 
riving yo it. 197. b. A Ros And ſhall Join in à evarrantia chartæ, but ſever in voucher. Co. 
? er one entire injury is done to tenants in common, they ſhall have dong 


> joint!y q ire remedy, 2 Bl, Rep. 1077+] 


NY | ; 
OL. LIE: | | 2 2 | | So, 
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Co. Lit. 
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Moor, 202. 


Lit. & 315. 
Co. Lit, , 
198. A. 


Co. Lit. 
189. 2. 
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Carth. 289. 
Midgley and 
Gilbert v. 
Lotd Love- 
hace. (2) But 


nin an avowry 
they ought to ſever. 
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So, if there be two tenants in common, and they make a leaſe 
for life, rendering rent, this reſervation, though made by joint 
words, ſhall follow the nature of the reverſion, which is ſeveral in 
the leſſors; therefore they ſhall be put to their ſeveral aſſiſes if 
they be diſſeiſed, as if there had been diſtinct reſervations. 

Alſo, tenants in common ſhall join in actions perſonal, as treſ. 
paſs in breaking into their houſe, breaking their incloſure or fences, 
feeding, waſting, or defouling their graſs, cutting down their tim- 
ber, fiſhing in their piſcary, &c., and fhall recover jointly their 
damages; becauſe in thoſe actions though their eſtates are ſeveral, 
yet the damages ſurvive to all; and it would be unreaſonable to 
bring ſeveral actions for one fingle treſpaſs. 

So, if there be two tenants in common of a manor, and they 
make a bailiff thereof, and one of them die, the furvivor ſhall haye 
an action of account, for the action given unto them for the u- 


tearages upon the account was joint. 


So, if two tenants in common ſow their land, and a ſtranger 
eateth the corn with his cattle, though they have the corn in 
common, yet the action given to them for the treſpaſs is joint, and 
ſhall ſurvive. | 

Tenants in common may join or ſever in (a) debt or covenant 
for rent; but if they ſever, the demand mult be de und medietate 
of the whole rent, and not of a certain ſum, which amounts to a 
moiety. | | 


Co. Lit. 188, b. 5 Term Rep. 249. If a terre-tenant pay the whole rent to 


one tenant in common contrary to the expreſs notice of the other, the latter may diſtrain for his ſhar, 
Harriſon v. Barney, 5 Term Rep. 246. ] | | 


Cro. Jac, 
231. Some 
and Parwiſh. 
LS) Ard 
where the 
injury is ſe- 
parate, they 
may have 
ſeveral ac- 
tions : and 


And as in treſpaſs tenants in common ſhall join, fo they ſhall 
for a nuiſance done to their land, for it is perſonal, and concern: 
the profits of the land; but for forging of falſe deeds they ſhall 
ſever, for that concerns the inheritance of the land: (5) as to a nut 
ſance, if it be continued after the death of one of the tenants in 
common, his deviſee ſhall join in action with the ſurvivor, for the 
continuance thereof is as the new erecting of ſuch a nuiſance. 


therefore, one tenant in common may ſue for the double value of his moiety of the rent under tit 


ſtatute of 4 


Mich. 
15 Car. 2. 
Kitchen 


wide to this 
purpoſe 
Keilw. 14. 
18 H. 6. 
6, 7. 28 


Geo. 2. c. 28. Cutting v. Darby, 2 Bl. Rep. 1077. ] 


A. makes a leaſe, in which the leſſee covenants with the leſſor 
c., to repair; leſſor grants his reverſion by ſeveral moieties to 
ſeveral perſons, and leſſee aſſigns to J. S. In an action of co 
nant by the grantees of the reverſion for not repairing, the queſtion 
was, If two tenants in common of a reverſion could join in bring 
ing an action of covenant againſt the aſſignee ? and it was holdey 
that they could and ought to join in this caſe, being a mere pe- 
ſonal action, according to Littleton's rule, which was holden tos 
general, without relation to any privity of contract; and that ti 
covenant being indiviſible, the wrong and damages could not l 
diſtributed becauſe uncertain. 


E. 3. 90. Moor, 40. Godb. 90. 283. Bro. Joinder in Action, 104. Bendl. 39. 
Tout 


ſeyera 
goes « 
Not al 
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Nane 


leaſe Joint-tenants and tenants in common are to join in a guare im- Co. Lit. 
point pedit; the firſt, becauſe they are jointly ſeiſed, and claim by a joint 6 Fi 8 
ral in title; the (a) latter out of neceſſity, deeauſe the thing is entire. 54. Cas, 
ſes if — id 


Incumb. 253. & wide ſup. 7 Ann. e. 18. (a) If two tenants in common be of an 2dyowſon, and 
they bring a guare impedit, and the one releaſe, yet the other ſhall ſue for and recover the whole pre- 
trel. ſentment. Co. Lit. 197. b. EE : 


11 3 GE OS we 
ences, If joint-tenants or tenants in common refuſe to ſet dut their Hut. 121. 
r = tithes, the action muſt be brought againſt them both; but if one 910. Jae. 
theu 


of them only occupy the land, the action is to be brought againſt *6 20 
him; or if one joint-tenant or tenant in common ſets out the 

ible to tithes, and the other takes them away, the action muſt be brought 

againſt the wrong-doer. 


veral, 


d they f a leaſe for years be made to B. and C., rendering rent, and C. Pam. 283. 
ll have aſſign his moiety to D., and after the rent be in arrear, the leſſor 
the ar- may bring an action of debt for the rent againſt B. and D., for the 

| reverſion remains entire. | | | 
tranger If two joint-tenants bring treſpaſs, and pending the action one Cro. Jac. 
wa r of them dies, the writ ſhall abate ; /ecus, if brought againſt them, 19, 4 Mod. 
int, an 


0 : o « PI 0, * S. P. 
for in the latter caſe the action is both joint and ſeveral *. 2% 8 8 9 
W. 3. c. 11. §7., the death of one plaintiff, or defendant, where there is another ſurviving, ſhall not 
ovenant abate the ſuit. | 
nedietatt 


8 Alſo, where à quare impedit is brought by two joint-tenants, and co. Jac, 


pending the action, one of them dies, the writ ſhall not abate z and 19 
this out of neceſſity, leſt the ſix months ſhould elapfe, and thereby 
the aCtion be loſt. . 8 
If one joint=tenant refuſes to join in action, he may be ſum- Co. Lit. 188. 
moned and ſevered; but herein it is to be obſerved, that if the per- 


nole rent to 
r his ſhare, 


hey ſhall lon ſevered dies, the writ abates, becauſe the ſurvivor then goes 
oat for the whole, which he cannot do on that writ, where on the 
hey ſha ſummons and ſeverance he went only for a moiety before, for the 
to a nu i vrit cannot have a double effect, to wit, for a moiety in cafe. of 
nant ſummons and ſeverance, and for the whole in caſe of ſurvivorſhip z 
ir, for he and the law is the ſame if ſuch joint-tenants proceed without ſum- 
FIG mons and ſeverance, for ſince both by the writ might by poſſibility 


recover their moieties, they ſhall not go on for the whole in caſe 
ot ſurvivorſhip, becauſe the words and effect of the writ at the time | 
of its firſt purchaſing was that each might recover his moiety, and Þ See the 
therefore a new writ muſt be purchaſed to enable one to proceed ban 
or the whole +. 217. 

But in perſonal arid mixed actions where there is ſummons and co. Lit. 297. 


ent under tlt 


the leſſor, 


noieties t0 
n of cove 


e guet erance, and yet after ſuch ſummons and ſeverance the plaintiff 

we 2 = 00 for the whole; there, if one of them dies, yet the writ ſhall 

1 N * ot abate, becauſe they go on for the whole after ſummons and 

ö 4 ererance; and if they were to have a new writ, it would only 

1 * zwe the court authority to go on for the whole: 55 

14 85 the So, if two joint-tenants bring a writ of ward, and they are ſum- co. Lit. 197. 


noned and ſevered, and the ſevered perſon dies, the writ ſhall not 
date, becauſe after ſuch ſeverarice he went on for the whole; and 
d he does in this caſe, after the death of his companion. 
o, in a quare impedit by two joint-tenants, and one is ſummon- co. Lit. 
6 and ſeyered, and the ſevered perſon dies, the writ ſhall not 107. b. 
i 2 2 2 abate, Dyer, 279. 


ould not de 


— 
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708 Joint: tenants and Tenants in common, 
| abate, becauſe the advowſon is an entire thing; and he proceeded 
for the whole after the ſeverance, and fo he may after the death, | 
11 H. 4. 17. If two joint-tenants bring an aſſiſe, and the one is ſevered, if it 
Roll. Abr. be found that the other had goods taken upon the land, he ſhall 
5% recover ſole damage for them. | | 
Moor, 466. Wherever tenants in common ought. to join in an action, and 
Oro. Elizz one alone brings the action, the defendant ought to plead the 


| 1 tenancy in common in abatement, which is a defence the lay 
ply 3 allows him, that he may not be twice charged; but if he plead in 
Salk. 4. Pl. 


chief, and it be found againſt him, the plaintiff ſhall have judg- 
10. 32. ; C 4 : I 8 
Mod. 102. ment, becauſe he loſes the opportunity of pleading in abatement 


os regs og by pleading to the right of the action. 


Bull. N. P. 35. [But it is faid, that in aſſumpſit, advantage may be taken of this at the trial, fut 
then it would not be the ſame contract. Legliſe v. Champante, 2 Str. 320. ] 


2 Inſt. 523, If joint-tenancy be pleaded by fine or deed in abatement of the 
324.7 demandant's action, he cannot take a general averment that the 
tenant is ſole ſeiſed, for that were directly to contradict them, and 
ſet them aſide by a matter of leſs force and ſolemnity than they 
are; but he may confeſs the joint-tenancy which the tenant pleads 
after the fine levied, but that the joint-tenant not named releaſed 
to the tenant before the writ brought, or that both the conuzces 
enfeoffed one who enfeoffed the tenant ; but at this day, if the 
tenant had been enfeoffed by deed, and had pleaded joint-tenanch, 
to abate the demandant's writ, the deflandant might have ayened 
generally, that the tenant is ſole ſeiſed, for the ſtatute of 34 E. I. d 
conjunfim feoffatis extends to joint-tenancy by deed though not by 
fine, but by the common law the demandant was not allowed that 
plea, where the tenant claimed under a deed any more than when 
he claimed under a fine; but if the tenant claim by feoffment in 
pais, and plead that in abatement of the demandant's action, ti 
demandant may aver ſole tenancy, becauſe the feoffment is to bt 
proved vivd voce per pares, whoſe credit is not more regarded bj 
the court than the demandant's. 


(L) Of the Remedies which Joint-tenants and Te 
nants in common have againſt each other. 


Co. Lt. 152. N the common law joint-tenants and tenants in common hat 
3 iy no remedy againſt each other, where one alone received tie 


3 Leon. 228. Whole profits of the eſtate, for he could not be charged as bail 
So, if xo or receiver to his companion, unleſs he actually made him 0; 
had a ward but by 1 4 5 2 ; h nf 
in common, but now by the 4 & 5 Ann. cap. 16. it is provided, that they 6 
and one took their executors and adminiſtrators may have an account again 


all the ro. the others as bailiffs, for receiving more than their proportioh 
fits. F. N. B. 


. and againſt their executors and adminiſtrators. 
Co. th, But if one joint-tenant or tenant in common had ejected or (4 
169 " 


(a) But tho" withheld the poſſeſſion from his companion, ſuch joint-tenant c 
c ! tenar 
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eded tenant in common ſo ejected might have mained an ejefione frme one tenant 
eath, | againſt ſuch ejector, &c, * = | Ta 
bi ſeile the other, yet it muſt be by actual diſſeiſin, as turning him out, hindering him to om, 5 
zun but a bare perception of profits is not enough. Salk. 392. pl. 4. 7 Mod. 39. .* Confeſſion of 
> {hall leaſe, entry, and ouſter, is ſufficient on an ejectment, in the caſe of a tenant in common, without 
proof of actual ouſter. 3 Yurr. 1895. [ And one tenant in common may maintain an action for 
1. 20 1 meſae profits againſt his companion. Goodtitle v. Tombs, 3 Wil. 1118.1 
id the Alſo, one joint-tenant or tenant in common may offend againſt Latch. 221, 
e lay the ſtatutes againſt forcible entries, either by forcibly ejecting, or Palm. 419. 
lead in forcibly holding out his companions for though the entry of ſuch 
judge a tenant be lawful per mie & per tout, fo that he cannot in any 
ns caſe be puniſhed in an action of treſpaſs at the common law; 
yet the lawfulneſs of his entry no way excuſes the violence, or " 
trial, fot ens the injury done to his companion, and conſequently an 
indictment of forcible entry into a moiety of a manor, Oc. is 
woldec. - | : 
| Dut though joint-tenants and tenants in common being aCtual- Lit. & 323. 
that the ly ejected, had theſe remedies at common law, yet ſuch reme- 
em, and dies were only extended to things real; and there was no re- 
zan they medy where a horſe, hawk, Sc. were ſeiſed by one joint-tenant 
nt pleads or tenant in common, but by reſeiſing it again when a proper op- 
releaſed portunity ſerved, Goh 
8 If there be two tenants in common of a manor to which waif Co. Lit. 
yy ift 5 and ſtray belong, a ſtray doth happen, they are tenants in com- 200. + 
"NAV! won of the ſame; and if the one doth take the ſtray, the other 
bi 214 bath no remedy by action but to take him again; but if by pre- 
4 * wo ſcription the one is to have the firſt beaſt happening as a ſtray, 
zh 135 and the other the ſecond, there an action lieth, if the one take 
IVY 1 twat which pertains to the other. 
han ao 2 So, if there be two tenants in common of a park or dove- Co. Lit. 
fiment „ bouſe, and one of them deſtroy all the deer, or take all the old 299: a. b. 
chon, * coves, and deſtroy the flight; or if two have land and mere- | 
nt I 65 tones in common, and one of them carry them away; or if they 
garded i bare a folding in common, and one diſturb the other to erect 


hurdles, in all theſe caſes treſpaſs quare vi & armis lies. 
If two ſeveral owners of houſes have a river in common, and Co. Lit. 
one of them corrupt it, the other ſhall have an action on the 200. b. 
and Te ate. | | | 
ther. If one be willing to repair a houſe or mill which he holds in Co. Lit. 
0 common, or jointly with another, he may have a writ de domo re- 200. b. 
—_—— Tad againſt him. | | 
ceived te If land be given to two for life, and to the heirs of one of Co. Lit. 
ed as baili and tenant for life do waſte, he that hath the fee cannot 22 5 
de bim be = an action of waſte on the ſtatute of Gloceſter, but he may 
at they 2nd 400 one on Weęſim. 2. cap. 22. which enacts „that if there be two 
ount again =" in common of a wood, turbary, piſcary, Sc. and one do 
proportioh oy e, the other hall have a writ of waite, and the waſter ſhall 
are election before judgment, either to have his part in certain 
alligned to him by the oath of twelve men, (and then the place 
ated ſhall be aligned for part thereof,) or to grant that he will 
abe no more for the future than his companion 'ſhall approve of; 
| | Z 2 3 „ 
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710 Jointure. 


and this act by conſtruction has been held to extend to joint. 

tenants, but not to parceners, becauſe they might have the writ WW 

de partitione faciendd at common law. | ( 
Fidetit.Tre- One tenant in common cannot bring trover againft his com. 


— 1 panion, becauſe they are both equally entitled to the poſſeſſion. 


Jointure, 
Co. Lit. JOINTURE is a competent livelihood of freehold for the 
4 Hg wife, of lands, Mc. to take effect preſently in poſſeſſion or 


1 piggy profit after the death of the huſband, for the life of the wife at 
leaſt, if ſhe herſelf be not the cauſe of the determination or for. 
feiture thereof. 


Under this definition we ſhall conſider, 


(A) The Original and firſt Introduction of thi 


Proviſion. 


(B) Of its being a Bar of Dower : And herein af 
the 27 H. 8. c. 10., and the Rules to be obſerved 
in making a good Jointure, and ſuch a one as wil 
be an effectual Bar of Dower : And herein, 


1. That the Eſtate muſt take Effect immediately after the 
death of the Huſband. 


2. That it muſt be for the Term of the Wife's Life c 
greater Eſtate. 


3. That it muſt be made to herſelf, and not to others, it 
Truſt for her. f | 


4. That it muſt be in Satisfaction of her whole Dower. 


5. That it muſt be expreſſed to be in Satisfaction of het 
Dower; and therein how far a collateral Recompenct 
ſhall be a Bar of Dower or Jointure. 


6. That it muſt not be made during Coverture, 


(C) How far her own or her Huſband's Acts map 
defeat her of this Proviſion. 


(D) How far a Jointreſs is entitled to the Aid anl 
Aſſiſtance of a Court of Equity. 


Of Diſcontinuances by Women of their Huſbands Eftats 
vide Tit. Diſcontinuance, 


Jointure, 


Joint. | | | 
evi WF (A) Of the Original and firſt Introduction of this 
com. | Proviſion. | =” 
ion. 


þ having been determined that at common law a woman could 
not be endowed of an uſe; and moſt lands before the 27 H. 8. 
— cab. 10. being put in uſe, ſo that there was no confidence to be 
had in the dower at the common law; this obliged the wife, or 
her friends, either before or after the marriage, to procure the 
huſband to take the legal eſtate from the feoffees, and ſettle it to 
the uſe of him and his wife for life, or in tail, with what re- 
mainders over he pleaſed ; and this ſeems to have been the origi- 
nal of jointures. | | 8 


But though this method was an effectual ſecurity to the wife, 
for the yet was it of no ſervice to the huſband, or his heirs, in barring 
fon or her of her dower before the 27 H. 8. cap. 10. for by the common 
wife at law a woman could not be barred of her dower by any aſſignment 


or aſſurance to her, of other lands whereof ſhe was not dowable, 
(except in the cafe of dower ad oftium eccleſie, or ex afſenſu patris, 
which were allowed to be dowers or jointures of themſelves, and 
were a good bar of any other dower) were ſuch aſhgnment or 
aſſurance made by the huſband before marriage or after, or by the 
heir after his death; and though they were expreſsly ſaid to be 
in full bar and recompence of her dower, yet might ſhe recover 
her dower notwithſtanding ; for ſhe having a right to be endowed 
of the third part of all her huſband's lands, veſted and fixed in 
her immediately upon the marriage and the huſband's ſeiſin there- 
of; this right, like all others, could not be transferred or extin- 
guihed but by a releaſe thereof; and if no ſuch releaſe was made, 


or for. 


F this 


rein of 
bſerved 


as will 


15. it continued ſtill in being, for want of the proper means to de- 
after tie ſtroy it; and if it ſtill exiſted, her remedy was open to recover 
and reduce it into poſſeſſion; and of this there can be no doubt 

Life o MW © {2 any eſtate or purchaſe procured by the huſband to be made 
to his wife after marriage, in lieu and ſatisfaction of dower, for 

ſhe is not at this day bound in ſuch caſe; and if it were made 
others, u before marriage, it was at common law no bar, for two reaſons 
1. Becauſe at the time of making thereof ſhe had no title to 

ower. dower, and therefore an eſtate made to her then could be no bar 
on of het e + right which accrued to her after. 2. Becauſe immediately 
>compence upon the marriage the right firſt veſted in her, and could not be 
| extinguiſhed or barred but by a releaſe thereof: ſo, if ſuch afſign= 

ment or aſſurance were by the heir in pars, this was no bar nei- 

ther; but (a) if it were by indenture or fine, then it ſhould ſeem 

\Cts ma} eſtoppel to her to demand any other dower, becaule her title 


0 dower was then complete and certain; and ſhe has by this ac- 
*prance concluded herſelf to demand any thing more. 


Aid anl 


ids Eftatth | 7 2 4 


. Dower, 97. 
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91. Co, 

Lit. 34+ bs 

36. b. 

Bro. tit. 


2 Browns 
132. 


(a) 4 Co. 5. | | 
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(B) Of its becoming a Bar of Dower : And herein 
of the 27 H. 8. cap. 10., and the Rules to be 
obſerved in making a good Jointure, and ſuch 

a one as will be an effectual Bar of Dower. 


Co. Lit. THX maxims of the common law, that no right could be barred 
36, b. before it accrued ; that a right or title to a freehold could 


4 Co. Is 


ll; not be barred by acceptance of a collateral ſatisfaction; and the « 

i reaſons aforeſaid allowing the wife to claim her dewer, and alſo "7 

1 the benefit of ſuch ſettlement as was made on her, all theſe be. « 

# ing contrary to juſtice, f 4 

iN By the 27 H. 8. cap. 10. 6. it is enacted, © That where divers n 

1 & perſons have purchaſed, or have eſtates eee of, thi 
i c and in divers lands, tenements, and hereditaments, unto them 

Wh & and their wives, and to the heirs of the huſband, or to the 6 

Wh < huſband and the wife, and to the heirs of their two bodies be- 
j « gotten, or to the heirs of one of their bodies begotten, or to 

i „ the huſband and the wife for term of their lives, or for term q 

1 & of the life of the ſaid wife; or where any ſuch eſtate or pur- mai 

9 & chaſe of any lands, tenements, or hereditaments, hath been this 

"9g & or hereafter ſhall be made to any huiband and to his wife in Wi of 

op * manner and form above exprefled, or to any other perſon or for 

_ & perſons, and to their heirs and aſſigns, to,the uſe and behoot Wi fam 

©« of the ſaid huſband and wife, or to the uſe of the wife, as 1s huſl 

« before rehearſed, for the jointure of the wife, that then in don 

« every ſuch caſe every woman married having ſuch jointure Wi th: 

© made, or hereafter to be made, ſhall not claim nor have title 8 

(e) Ajoint- © to have any dower of the refidue of the (a) lands, tenements, er 

oe had or ce or hereditaments, that at any time were her ſaid huſhand's, by he 

lands is no whom ſhe had any ſuch jointure, nor ſhall demand or clain 8 


bar of dower “ her dower of and againſt them that have the lands and inher- der 

7 nm this 4 tances of her ſaid huſband ; but if ſhe have no ſuch jointure, l. 

tatute. Cro. 1e : | { H 

Car. 44. then ſhe ſhall be admitted and enabled to: purſue, have and Ae 

4 Mod. 85. % demand her dower by writ of dower, after the due courle B 

„ and order of the common law of this realm; this act o to 

% any law or proviſion made to the contrary thereof notwitl Wm: 

„ ſtanding.” ps | 

$ 7. Provided, © That if any ſuch woman be lawfully expullel in t 

« or evicted from her ſaid jomture, or from any part thereol If 

<« without any fraud or covin, by lawful entry, action, or by my Tore 

« continuance of her huſband, then every ſuch woman ſhall be ion, 

< endowed of as much of the reſidue of her huſband's tenement reel 

or hereditaments whereof ſhe was before dowable, as the ſamꝭ $ ba 

- % lands and tenements ſo evicted and expulſed ſhall amount cr h 

„ extend unto.” | „ 105 oy 

$ 9. Provided alfo, That if any wife have, or hereafter ſhall 

1 & have, any manors, lands, tenements, or hereditaments un 

= * her given or aſſured after marriage for term of her life or 2 tain 
NY ; | : 8 ns ot 6% Wulle 
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e wiſe, in jointure, except the ſame aſſurance be to her made by 
; « act of parliament, and the ſaid wife after that fortune to over- 

cremn « live the fame her huſband in whoſe time the ſaid jointure was 

o be « made or aſſured unto her, that then the ſame wife ſo overliving 
ſuch « ſhall and may be at liberty after the death of her ſaid huſband 
| « to reſuſe to have and. take the lands and tenements ſo to her 
given, appointed, or aſſured during the coverture, for term of 
« her life or otherwiſe, in jointure, except the ſame aſſurance be 


barred « to her made by act of parliament as is aforeſaid, and thereupon 

| could « to have, aſk, demand, and take her dower by writ of dower or 

and the « otherwiſe, according to the common law, of and in all ſuch 

nd allo « lands, tenements, and hereditaments, as her hufband was and 

ele be. « {tocd ſeiſed of any eſtate of inheritance any time during the 

« coyerture 3 any thing,” Sc. 2 end 

e divers To make a good jointure within this ſtatute, the fix following 

eyed of, things are to be regarded, 

to them 25 | | 

do the 1, That the Eſtate muſt take Effect immediately from the Death 

dies be- | of the Huſhand,, 

n, or to ; | | 

for term, Therefore if an eſtate be made to the huſband for life, the re- 4 Co. 3. 
or pur. mainder to J. S. for life, remainder to the wife for her jointure, Hutton, 35 
ath been this is no good jointure, for it is not within the words or intent 

s wife in of the ſtatute; for the ſtatute deſigned nothing as a ſatisfaction 

derſon or bor dower, but that which came in the ſame place, and is of the 

d behoot WW fame uſe to the wife; and though J. S. dies during the life of the 

ife, 28 13 buſband, yet this is not good; for every intereſt not equivalent to 

then in lower, being not within the ſtatute, is a void limitation to deprive 

, Jointure Wi the wife of her dower. 

have title So, if an eſtate be made to the uſe of A. for life, the remain- 4 Co. 2, 
2nements, der to the wife for life, this is not good, though A. dies, living Hob. 151. 
zand's, by WW he huſband, | OT, | | 2 RN 
or clam So, if an eſtate be made to the huſband for life, the remain- Hut. 5r. 


nd inher- N der to J. S. for years, the remainder to the wife for her jointure, Winch. 33. 
z jointure, tlis is not good, though the years are expired in the life-time of 
have and e huſband. | I : 
ue courk But if an eſtate be made to the huſband for life, the remainder 4 Co. 3. 
nis act of Wo J. S. for the life of the huſband, to ſupport contingent re- 
f notwitle manders, remainder to the wife for life, this is a good jointure, 
[tough not within the expreſs words of the ſtatute, for it is with- 
in the equity and deſign of it. | | : 

If a man makes a feoffment to the uſe of himſelf for life, re- Winch. 33. 
mander to the ſon and his wife, and the heirs of the body of the () That a 
Jon, this is no good jointure, though the wife hath an immediate %;rnyce 
freehold; for to be within the caſes of the ſtatute whereby dower act by the 
ps barred, the wife muſt have (a) a ſole property after the death _ I 

f her huſband, 5 rake effect 
10 life in poſſeſſion or - profit preſently after the death of the huſband, laid down in Co. Lit, 36. b. 

% 2. a» Cr0, Jac, 489. Hut. 51. Winch. 33. 

A feoffment in fee to the uſe of the feoffee for life, the re- Sid. 3, 4. 
damder to the uſe of his ſecond ſon for life, remainder to gr nba... 

| we” 2 


y expulſed 
rt thereol, 
, Or by dil 
an ſhall be 
; tenemens 
is the ſams 
amount 0! 


-eaſter ſul 
nents uni! 
fe or other. 

46 WIe 


1 
5. 
*. 


o 
105 
1 
i] 
. 
I 

. 
IF 
= 
' 
© 0 

4 

* 
A 
I 

1 
"Y 
= 


— $56 Soy fir une, 8 r 


ha” 
PRs 45. = 


D 


>" 2 
— — « * 


—— ny 


— 


— — 
by 4 — ** 8 oY 
> Da 2 $5 i = 
— —ñ ̃ ͤ — PR — = 
— . — VT 1-4 90% OR TTT 7 9" os >. EE SE PIT 
* 


8 — > 22 * 2 x KLE, 
Wor EEE — —— . 2 ON 
* 2 > £2 '*: — Xo xt =" 2 — = Su £ + 0 
— — Some. ne IP — — 


N 
1 
#11888 
„ 
1 
1 
19 . 
by qi N 
iu 
| 
. 
"4, þ 2 - 
_ - 
1 N [4 
$$" 
44 l 
+ j 
„ 
i | 
Tit | 
I - 8 
3 
4 
1. 
0 
* H 
7 


Moor, 851. the huſband ſhall take effect as well on a civil as a natural death; 


71 * | Jointure. 
uſe of ſuch wife as the ſon ſhall take, remainder to the heirs of 
the ſon; the father dies, the ſon marries, and dies : the wife i 
not by this ſettlement barred of her dower ; for this at the time 
of the creation was no certain proviſion for the wife's life, for the 
ſon might have married and died in the life of the father. 
Co.Lit.133- A jointure limited to take effect immediately on the death of 


nx mg therefore, if the huſband enters into religion, is baniſhed, 
4000 — abjures the realm, the wife ſhall have her jointure. 
2Vern, 104. | | 
2. That it muſt be for Term of the Wife's Life or greater 
Eſtate, ; | 
Co. Lit. Therefore, if an eſtate be made to the wife for the life o 
. b. lives of many others, this is no good jointure; for if ſhe 


ſurvives ſuch lives, as ſhe may, then it would be no competent 
proviſion during her life, as every jointure within the ſtatute 
ought to be. 
Go. Lit 36, So, if a term for 100 years be limited to the wife, if ſhe 
| long live, or abſolutely, this is no good jointure ; for the ſta 
tute provides, that when the wife hath an eſtate for life by 
ſettlement, ſhe ſhall be barred of her dower at common lay; 
if ſhe hath any greater eſtate, ſhe hath an eſtate for her om 
life included in it; but if ſhe hath any leſs eſtate, it is out of 
the ſtatute. | 
4 Co.3-2 If an eſtate be limited to the wife upon condition, her accept 
E 38 ance of ſuch a conditional jointure makes it good; for this eſtate 
Coke, if i- ſupports the wife well enough, and it is in her power to continu 
mited to ber it during her life; therefore, an eſtate limited to the wife (a) dv 
upon condl- ante viduitate is a good jointure; for it cannot determine but by 
tion that the 5 
ſhall per- her act. 


form the will of her huſband, &c. this is a good jointure within the words and intention of the ad, fi 
that her eſtate cannot determine without her default. 4 Co. 2. b. 3. a» But for this vide Moor, jk 
pl. 103. Leon. 311. N. Bendl. pl. 247. 


3. That it muſt be made to herſelf, and not to others, in Tul 
5 | for her. | 


Co. Lit. This rule, my Lord Coke ſays, is ſo neceſſary to be obſerved, 
that though the wife ſhould aſſent to a jointure made in truſt i 
her, yet it would not be good; for the ſtatute only bars the 
dower when by it the poſſeſſion (which was formerly a ule) is ei- 
cuted in her. f 
* Acon- But as the intention vf the ſtatute was to ſecure the wile 
veyance competent proviſion, and alſo to exclude her from claiming doweh 
muſt be to . , . . ſettle⸗ 
the wife and likewiſe her ſettlement, it ſeems that a proviſion or dete 
herſelf, and ment on the wife, though by way of truſt, if in other reſpecb! 
not to ne. anſwers the intention of the ſtatute, will be inforced in a coun 
der to make Of equity w | | 
the proviſion a jointure in point of law. Hervy v. Hervy, 1 Ack. 561. 


4. Tix 


Jointure, | 715 


vp | 4. That it muſt be in Satisfaction of her whole Dower, 

ö 18 f 

he time The reaſon hereof is, that if it be in ſatisfaction of part only, Co. Lit, 
for the lis uncertain for what part it is in ſatisfaction of her dower, and 36. b. 

g therefore void in the whole. ; 

death of If an eſtate be made to the wife in ſatisfaction of part of her 4 Co. 3. 
1 death; WW tower before marriage, and after marriage other lands are con- 


ſhed, or reyed, wherein it is ſaid to be in full ſatisfaction of all her dower, 
if ſhe waives the lands conveyed to her after marriage, ſhe ſhall 
have dower of all the lands of her huſband, notwithſtanding the 
ſettlement is in ſatisfaction of part. ns 


- greater 

r, That it muſt be expreſſed to be in Satisfaction of her Dower z 
5f therein how far a collateral Recompence ſhall be a Bar of 
14 E 


Dower or Jointure. 
ompetent 6 | 
e ſtatute My Lord Cake ſays, that it muſt be expreſſed or averred to be Co. Lit, 


in fatisfaction of her dower; but guere; for this does not ſeem 36. b. 


if ſhe io requiſite, either within the words or intention of the ſtatute. | 
the ſas Therefore where an aſſurance was made to a woman to the in- Owen, 33. 
Ir life by tent it ſhould be for her jointure, but it was not ſo expreſſed in 2 . 10 
non law; che deed, the opinion of the court was, that it might be averred had been 4 


her own 


that it was for a jointure, and that ſuch averment was not tra- fo likewiſe 
is out ol | 


8 | ruled be- 
rerlable. tween the Queen and Dame Beaumont. 


But a deviſe of an eſtate to a wife for life cannot be averred to Co. Lit. 36. 


er Accept ' a \ 
be in ſatisfaction of dower or jointure, unleſs it be expreſſed to be + Co. 4. 


this eſtate 


) continue o in the will; for there can be no averment contrary to the will, 
ife (a) dend conſequently there can be no averment contrary to the con- 
ine but U fderation implied in every deviſe, which is the kindneſs of the 


teſtator. 


So, where one deviſed lands to his wife during her widow- Moor, 37. 
hood, and died, and ſhe married again and brought dower, and ie 
his deviſe being pleaded in bar, it was holden no bar: ½, Be- as here 3 
auſc a will imports a conſideration in itſelf, and cannot be aver- ported, is 


ed to be in bar of dower, unleſs it be ſo expreſſed. 2dly, Dower — 


of the ach, ft 
ide Moor, 1k 


3, in Tul 


3 ealon may be, that her right to dower cannot be barred by a col- Moor. For 
ater, 5 that is 
n truſt in al recompence, ſince ſuch collateral recompence is no proper away. 


bars te oveyance of ſuch right. foch a de- 
| : Vis bd vile was holden to be a bar of dower by two judges, Weſton and Benlows, againſt Dyer.] 
u1c : 4. 


A man deviſed his lands to his wife till his daughter M. ſhould Cro. Eliz, 


the wiſe! nve at the age of nineteen years, and after to M. in tail, re- _ 
nung dovW@ainder over in fee; and deviſed further, that M. ſhould pay af- er — . 
n or ſette r her age of nineteen years to his wife 121. per annum in recom- berton, 

r reſpectsl ace of her dower, and if ſhe failed in payment, that then his 


d in a c ie ſhould have the land for her life: the wife before her daugh- 


- came to nineteen brought her writ of dower, and recovered 
turd part; and after the daughter came to nineteen, and for 


4. Tt "payment of the 12 l. the mother entered: and the queſtion wats 


annot be of leſs eſtate than for life of the wife. And a third the report ing 
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if her entry were lawſul? and argued that it was, and that by bring. 
ing her writ of dower ſhe had not waved the benefit to have the 
lands by the deviſe, becauſe then ſhe had no title to it, but her 


title accrued after, for non-payment of the '12 /. But it was ad. 


Judged, that ſhe, having recovered a third part in dower, ſhould 
not have the rent by the will; for it is againſt the intention ot 
the will that ſhe ſhould have both, and the acceptance of one is 3 
waver of the other. 5 
Dyer, 220. One ſeiſed in fee of lands holden in ſocage, and' of other lands 
4 Co. 4+ in tail halden in capite, deviſes by will in writing the third part of 
all his lands to his wife in recampence of her dower, and dies; 
ſhe enters into the third part of the fee-ſimple lands without 
. bringing her writ of dower, and therefore ſhe was barred to haye 
any more by 27 H. 8. cap. 10, of jointures ; which ſhews that 
the took this by the deviſe, as a jointure within that ſtatute, and 
that taking by the deviſe ſhe could not have more than the deviſor 
had power to diſpoſe of which was only his fee-ſimple lands; 
and the by entering into a third part thereof ſhews her inten- 
tion to have it as a jointure, (for otherwiſe ſhe could not en- 
ter till alignment by the heir or ſheriff ;) but in this caſe, ſhe be- 
ing barred only by reaſon of the ſtatute, as the book ſays, it ap: 
pears that, before that ſtatute, ſhe would not have been barred of 
her dower by ſuch deviſe, 1 
2 Vent. 340, A man marries an orphan of London, who had a great portion 
ws = in the chamber of London, the huſband dies before taking it out 
Phealants but makes his will, and deviſes this money to his wife, provide 
ge: that ſhe ſhould not claim her dower; and yet after his death ſhe 
brought her writ of dower; and thereupon a bill was brought in 
Chancery to have her releaſe her dower, or renounce the devik; 
and for an injunction in the mean time, but could not prey 
the money belonging to her in her own right by the cuſtom, tat 
want of the huſband's altering the property thereof; and thougl 
he had, yet it was admitted it would have been no bar of dow, 
being totally collateral thereto 3 though it ſhould ſeem, ſhe would 
in ſuch caſe have forfeited the money by ſuing for dower. 
2 Chan. On this diſtinction it hath been often ruled in Chancery, tha 
Ca-24+ ... if lands, money, goods, &c. are deviſed to a woman, without 
65 ſaying in lieu or fatisfaction of dower, Sc. yet the wife {ul 
J. Lawrence, have both; becauſe a deviſe is ſaid to be conſidered as a bounty 
infra. ©, and implies a conſideration in itſelf z but if it be in lieu or . 
men, Vin. Compence of dower, there the wife cannot have both, but ma 
Abr. tit. (a) wave which ſhe pleaſes, f | 
Deviſe, T. c. | 15 ; 
pl. 45. Hitchin v. Hitchin, Pr. Ch. 133. Galton v. Hancock, 2 Atk. 427. Tinney v. Tin 
3 Atk. 8. Incledon v. Northcote, id. 436. Ayres v. Willis, 1 Vez. 230. Charles v. Andie 
9 Mod. 152. - Broughton v. Errington, 7 Br P. C. 12. Pitt v. Snowden, 1 Br. Ch. Rep. 20% 


Pearſon v. Pearſon, id. ibid. But it is not abſolutely neceſſary that a teſtator ſhould expreſsly deciat 


that the deviſe ſhould be a ſatisfaction of dower; it is ſufficient that it appears from circumſtances g 
where allowing the double proviſion would diſappoint or materially affect the will. Arnold v. Na 
ſtead, Ambl. 466., and 1 Br. Ch. Rep. 292. Villa Real v. Lord Galway, Ambl. 632., and 1 
Ch. Rep. Abi. ſufr. Jones v. Collier, Ambl. 730. Wake v. Wake, 3 Br. Ch. Rep. 255 0 4 
caſe the widow mutt make her election. The accepting of an annuity for three years under 4 wil 
widow during that time claiming both, is not concluſive upon her, but the may ſtill make her elechn 


- , a 
Wake v. Wake, i pr.] (a) But if A. charges land in D. with a portion for a daughter my 
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notice of the charge, and A. believing that the portion would take place of the jointure, by will gives 
ather lands to the wife in lieu thereof, and the wife by combination with the heir refuſes to accept of 
the devile; the daughter thall hold the other lands which deſeended to the heir till ſatisfied her portion. 
Vern. 219. Reeve and Reeve. By = Og | i : | 


J. S. deviſed legacies to his wife out of his perſonal eſtate, 2vemn. 365. 
and deviſed to her part of his real eſtate during her widowhood, Lawrence | 
and deviſed the reſidue of his eſtate to truſtees, for twenty-one RE . 
rears, for payment of debts and legacies, and the remainder of Eq. 218-9. 
the whole eſtate he deviſed to the plaintiff, (who was his godſon, 8. C. 
and of his name, but a remote relation,) for life, and to his firſt 
and other ſons in tail; and my Lord Chancellor Somers decreed, 
that though it was not declared in the will to be in lieu and ſatis- 
faction of dower, yet as it may be plainly collected to be ſo in- 
tended, (he having made a diſpoſition of his whole eſtate,) and 
25 a collateral ſatisfaction may be a good bar to dower in equity, 
though not at law, that ſhe muſt either take her dower and wave 
the deviſe, or accept the deviſe and wave the dower ; but this de- 
cree was reverſed by Wright, Lord Keeper, and the decree of re- 
rerſal aſirmed in parliament. | 

J. S. ſeiſed of copyhold lands belonging to the manor of Mich. 
Whitchurch, in which manor there is the following cuſtom, viz, © Bow 5 
that the firſt wife of every tenant ſhall have her free bench in 88 
all the lands whereof her huſband was ever ſeiſed during the co- 
rerture; the ſecond wife a motety, and the third a third part ſo 
long as ſhe kept her huſband above ground; J. S. in conſidera- 
tion of a marriage and marriage portion covenants with truſtees, 
that within two months after the marriage he would ſettle all his 
lands to the following uſes, viz. as to part of the lands, to the 
vices of himſelf and his wife for their lives, remainder to the firſt 
on, Sc. in tail male; and as to the other moiety, to the uſe of 
himſelf for life, remainder to his firſt ſon, &c., with a proviſo 
hat the lands ſo ſettled on the wife ſhould be in lieu of her cuſ- 
omary eſtate 3 and one of the points in this caſe was, whether 
us jointure not being made expreſsly in lieu of her dower, but 
nly faid fo in the proviſo, and ſhe being an infant at the time of 

abing the articles (a), and not a party to them, ſhe ſhould be (a) Vue 
xcluded from claiming her free bench; and it was holden, that wei; 
[et and Longdon was cited, where a ſum of money was ſettled name of 
bon a woman before marriage for her proviſion and mainte- P10 v- 
ance; and the Maſter of the Rolle was of opinion ſhe ſhould *"* 1 
are both that and ker dower; but the Chancellor reverſed the 
ecrec, and confined her to her ſettlement. 

(4. in conſideration of a portion, articled to ſettle a jointure, Meredith 
ut died before the portion was paid, or the ſettlement was made, v. Jones, 


muon : the then filed a bill againſt the heir of the huſband to 
we her jointure ſettled. But the court ſaid, the plaintiff ſhall 
dt have the money as adminiſtratrix, and the jointure too, which 
agreed to be made in conſideration of the money, and in ex- 
| be, pectation 


AAA 


enter, and then marries, and ſettles part of thoſe lands as a jointure on a ſecond wife, who has no 


e ſhould be obliged to abide by her jointure, and the caſe of 3. by the 


C Races L . 463. 
e widow took out adminiſtration, and ſo entitled herſelf to the on”. 
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Co. Lit. 36. 
Co. 3. 

a) What 
ſhall be ſaid 
an agree- 
ment or re- 
fuſal, 3 Co. 
26. a. 

3 Leon 272. 
And. 352 


Co. Lit. 
6. b. 
ulſ. 163. 


Moor, 717. 
pl. 1002. 
() But whe- 
ther the part 
ſettled in re- 
compence 
ſhould be in 
tail, or for 


life only, zuære; & vide 4 Co. 3. b. | 


4 Leon. 272. 
3 Co. 27. 


Perk.352-3 If lands are given to the huſband and wife, and the heirs 


3 Cv. 27» 


Jointure. 
pectation that the huſband ſhould have received it; and therefore d. 
diſmiſſed the bill with coſts. But the reporter adds a quare de Jyc; an 
for ſhe is entitled to theſe two demands in diſtinct capacities; and by 
the debts may appear hereafter to exhauſt the aſſets; and in caſe the th 
huſband had actually received the portion, and it had been in hu be 
poſſeſſion, ſhe would have had it as his adminiſtratrix.] up 


6. That it muſt not be made during the Coverture. 


This the very words of the act of parliament require; and 10 
therefore if a jointure be made to a woman during coverture in ll *" 
ſatisfaction of dower, ſhe may wave it after her huſband's death; 15 
but if ſhe enters and agrees thereto, ſhe 1s coneluded; for though al 
a woman is not bound by any act when ſhe is not at her on ſhe 
diſpoſal, yet if ſhe (a) agrees to it after ſhe is at liberty, it is het 
own act, and ſhe cannot avoid it. | 
Poph. 88. Goulf. 4. 84, 85. 


If a jointure be made to the wife before coverture, and the 
huſband and wife alien by fine, the wife ſhall not afterwards be 
endowed of any lands of her huſband's ; for ſince ſhe quitted her 
dower when ſhe was at her own diſpoſal, ſhe can clair nothing 
but the jointure, and that ſhe has paſſed away by the fine levied: 
but if the jointure was made during the coverture, and then ſhe 
relinquiſhed it by fine, yet ſhe ſhall have her dower of the other 
lands; for the acceptance of a jointure during the coverture 3 
no bar of her dower, and her paſſing it by fine cannot be con- 
ſtrued an acceptance of property in them, ſince that is capable df 
another conſtruction, viz. to bar her of her dower in thoſe lands, 

The huſband after marriage ſettled lands to the uſe of himfel 
and wife in (5) tail, for her jointure, and during the coverture 
part of the lands were evicted, and the huſband died, and the 
wife entered into the reſidue z and upon a reference out of tit 
court of wards to the two chief juſtices, it was reſolved, that ſit 
ſhould have a recompence for the part evicted. , 


A ſeignory was granted to the huſband arid wife, and thet 
heirs, the tenant attorns, the huſband dies, and the ſeignory {ut 
vives to the wife, and ſhe brought her writ of dower, in vat 
which the heir pleads acceptance of homage from the tenant; al 
this was holden a good bar; for though ſhe might have diſagretd 
to ſuch eſtate made during the coverture, yet by the acceptaus 
of homage ſhe hath concluded herſelf ; and this caſe differs fun 
the aſſignment by the heir in pais and her acceptance; becal 
if he gives her a wrong eſtate, and ſhe accepts thereof, this 1s 
bar of her rightful eſtate ; but here ſhe having two titles, eiche 
as a purchaſer to have the whole, or as a wife to have the 
part, her acceptance of the one is a waver of the other, bea 
ſhe cannot have both out of the ſame land. | 


the huſband, who dies, the wiſe may diſagree to this 2 
: 10 8 [ 
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retire bung che coverture, and then it will be an eſtate to the huſband 
K be and his heirs ab initio, and fo ſhe ſhall have her dower thereof; 
5 but if an eſtate be made to the huſband and wife for the life of 


5 the huſband, remainder to the right heirs of the huſband, it hath 
Lin hu . been ſaid, that ſhe cannot in this caſe diſagree, becauſe the eſtate 


upon the huſband's death is determined and gone. [Yet it ſeemeth, 
ith Perkins, that ſhe may diſagree by bringing a writ of dower, 
notwithſtanding that the eſtate were determined; for otherwiſe by 
. ſuch means, the wife may be ouſted of her dower in every pur- 
chaſe made by her huſband; and yet during the marriage ſhe 1s 


re; and aways by law under the government of the huſband in ſuch man- 
* ner and form, as that ſhe cannot give away any manner of profit 
hang wiſing out of the lands, without the leave of her huſband ; and 
ber ſhe cannot diſagree to the ſame eſtate during the marriage. ] 


If an eſtate be made to the wife for her jointure during the Co. Lits 
corerture, the remainder to F. S. in fee, and the wife wave this 29: b 
jointure, J. S. ſhall have the remainder; for here was a particu- 
ar eſtate at the time of creating the remainder, ſo that it had the 


it is het 


and the I crcumſtances of a remainder, being the reſidue of a particular 

Wards de WW «tate then in being; and ſince the particular eſtate was defeaſible 

uitted her by an act that could not hurt the remainder, the remainder upon 

h nothing ſuch deſtruction of the particular eſtate comes in being. 

* A man covenants to ſtand ſeiſed to the uſe of himſelf in tail, co. Lt. 


the remainder to his wife for life, the remainder to B. in tail, and 34% 4. 
then he makes a feoffment in fee to the uſe of himſelf and his 

wife for their lives, as a jointure, the remainder to C. and dies 

ſithout iſſue; the wife is remitted; for where a later and defea- 

ſble, and a former and indefeaſible title concur in the ſame per- 

lon, there muſt be a remitter. 

But in this caſe the wife hath two titles, both waveable by Co. Lit. 
er; the firſt indefeaſible by any third perſon, the latter defea- 348. 4. 
ble by a third perſon; for upon her claiming by the ſecond 
tle ſhe waves the firſt, and conſequently the remainder in B. 
ommences, and he ſhall have his action, and therefore ſhe muſt 


e in 0 her former title, to ſave the contention and trouble of 
e action. | 


the other 
»erture 8 
ot be con- 
capable dt 
oſe lands, 
of himſel 
> Covertute 
d, and tit 
Out of tht 
d, that fit 


„ and thei But if an eſtate is made to the huſband in tail, the remainder co. Lit. 357 
eignory wp the wife for life, the remainder to the right heirs of the huſ- Py" 35%: 
x, in bar and, the huſband afterwards makes a feoffment in fee to the 

tenant ; ue of the huſband and wife for their lives, the remainder to the 

ve diſagretl lot heirs of the huſband; the huſband dies without iſſue; the 

e acceptuaſ ie may claim by which ſhe pleaſes, and is not remitted nolens 

differs fue, becauſe here are not two titles the one indefeaſible, and 

ace 3 becau* other defeaſible by a third perſon, but both equally firm; for 


of, this ic l 
titles, eit | 
ave the 

ther, becal 


d the heirs" 
1s eftate 


e right heir of the huſband upon the waver of the firſt eſtate 
I the wite can calm nothing in the land contrary to the feoff- 
ent of his anceſtor; and therefore that eſtate which the wife 
8 * indefeaſible, and no ſtranger is prejudiced by being put 
9 ion. : 


But 


720 | Jointure. | 
2 Roll. Abr. But if ſhe makes no election, ſhe ſhall be ſuppoſed to be in of | 


Chan. Ca If tenant in tail of a truſt makes a mortgage, or acknowlel 


her elder eſtate, becauſe every one is preſumed to chooſe what i; 
moſt for his benefit. | | | 
Cro. Jace If the wife has an old right before the coverture, and after. 
49% Wards takes a jointure of the ſame lands, ſhe ſhall be remitted, 
Hob. 72. An eſtate ſettled to the huſband for life, remainder to the | 
wife for a jointure, except ſuch of the lands as the huſband | 
ſhould deviſe ; this exception is repugnant to the grant, becauſs 
the ſettlement might be avoided by the huſband deviſing the , 
whole. EN ; 50 


(C) How far her own or her Huſband's Accs may 7 
| deteat her of this Proviſion. 


— 


Co. Lit. 26. 1 has been already obſerved, that if a man make a jointure on K 
5 . Oo | 


Pr 355. his wife either before or after marriage, and they both join in 4 
eo 2 69 * . * . 
ee a (a) fine, that ſhe is ſo far bound thereby, that if the jointure oft 


well as a was made before marriage ſhe is barred to claim dower in au 


| 92 th 
fine bya other lands of the huſband's ; but if the jointure was made du: 
ſeme covert 0 . he 
js ſufficient ing coverture, ſhe may claim dower in the other lands. 
ty bar her, becauſe the præ ipe in the recovery anſwers the writ of covenant in the fine to bring her int : 
court, where the examination of the judges deſtroys the preſumption of law, that this is dune by tle anc 
coercion of the huſband, for then it is to be preſumed they would have reiuſed her. 10 Co. 4 the 
2 Roll. Abr. 395. | had 
. . * * . | „ N | * . 1 def 
2 Inſt. 673, But if a wife joins with her huſband in a bargain and ſale ay , 
Hob. 225. the lands by deed indented and enrolled, yet it ſhall not bind haz that 
for a wife cannot be examined by any court without writ, caſe 
there is no writ allowed in this caſe. the 
2 Chan, Ca. But if a feme covert joins with her huſband in levying a fine dec: 
GU An 1 the Taiſe a ſum of money by way of mortgage, this ſhall bind her upo! 
money all yet in this caſe the doth not abſolutely depart with her eſtate la i 
be paid out life, but there refults a truſt to the wife to (6) redeem, and to Mette 
of the per- x3 : DF f the 
nal chats inſtate herſelf in her jointure. 3 ca 
of the huſband. Vern. 41. 213. 2 Vern, 436.— 80, if a jointure be made of lands which "I 7 
mortgage, the wife may redeem, and her executor- ſhall hold over till repaid with intereſt, Ui If 


Ca. 271. 2 Vent. 343. S. P. decreed. 


119 120. a judgment or ſtatute, and then levies a fine, and ſettles a jo 
| - , ture, the jointreſs ſhall hold it ſubject to the mortgage or ju 
ment, in the ſame manner as if the mortgagor or conuſor il 
2 been tenant in tail of the legal eſtate, and, after the mortgage“ 
judgment, had levied a fine, and made a jointure, becauſe ! 
ſubſequent declaration of the uſe of the fine is merely the ad 
the tenant in tail, and he cannot by any act of his own male 
ſubſequent conveyance take place of a precedent, and the g 
becauſe the feme claims under that fee which tenant in tal 
by the fine, and that fee was ſubject to all the charges be! 
pon i.... 5, EN, "4 


* * 5 WA 


* #45. WS $®: 8 


«+ * 4 
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x in of | - 5 5 | : Ren, : : 
whats (p) How far a Jointreſs is entitled to the Aid and 
Aſſiſtance of a Court of Equity. 


d after- | 

2 27 F a man before marriage articles to ſettle a jointure on his in- 2 vent. 343. 

r to the þ | N | | GS Wok a8 | (a) That £ 
bn 1 tended wife, and the marriage is conſummated, and the huſ- Ae 
FI" band dies before any ſettlement made, an execution of the articles ity is 
| will be decreed in (a) equity. conſidered as 
ling the ; ) 5 ane | a purchaſer 


fir valuable conſideration, who may ſet afide a prior voluntary conveyance as fraudulent againft her. 
Chan. Ca. 100, —But where by a marriage agreement the ſon's intended wife was to have more than 
would have been left for the father, (though N his wife and two daughters unprefetred, the 
court of Chancery would not decree it, principally, by reaſon of the extremity of it, but left the party 
to her remedy by law. 2 Chan. Ca. 17. | 


As may 


So, where A. gave x voluntary bond after marriage to rtiake a Vern: 4274 
jointure to his wife, and he made a jointure accordingly, and then e 
the wife delivered up the bond, and the jointure was evicted; 
the court held, that it ſhould be made good out of the perſonal 
eſtate, eſpecially as there were no creditors alfected by it; for 
the delivery of the borid by a feme covert could no way bind 
her. | | 

So, if a jointreſs brings her bill ts have an account of the real Abr. Ea. \ 


inture on 
th join in 
e jojnture 
ver in auf 
made du 


N and perſonal eſtate of her late huſband, and to have ſatisfaction G) 8 
. 10 Co. 4; thereout, for a defect of value of her jointure lands, which he C,tenans to 


had covenanted to be and to (3) continue of ſuch value, and the ſettle lands 


defendant inſiſts that this is a covenant which (e) ſounds only in f ſuch a 
: | + | . q value as a 
damages, and properly determinable at law; though it be admitted jolnture, 


that a court of equity cannot regularly aſſeſs damages, yet in this and this co- 
cle a maſter in Chancery may properly inquire into the value of 24" 35 


| | ; , „ + <0» - BRIT 
ihe defect of the lands, and report it to the court, which may the ſettle- 


and ſale df 
it bind har 
t writ, 4 


mg inc] deeree ſuch defect to be made good, or ſend it to be tried at law ment, yet it 
ind pon a gut? uni ; | nn 
er eſtate id pon a qua] dammificat — 


the valve of the land is not to be eſtimated aceording to the preſent value, but as they were at the time 
of the jointure ſettles, unleſs the tdbenatit He 16: Vern. 217. Speake v. Speaks. (r) An action on 
the caſe brought at Jaw for not making a jointure. 2 Roll. Rep. 488. 


n, and to 


: hich aed : 3 ö EE : 
"ereſt, wall I there be a jointreſs, and a eovenant that her joirititre ſhall Abr. Eqs 
de of ſuch a yearly value, and it fall ſhort, though her eſtate be 221-2 


: 2 ON EEE C d 
vt without impeachment of waſte, yet ſhe may commit waſte ſo Gyew. 


acknowlel a as to make up the defect of the jointure, and equity will not (%) But on 4 

* P 9 4 

ſettles 1 d) prohibit. 9 | | 
T jus ES 3 Eos 3 1 © ONS 5 
gage if 1 veſ3 tenant in tall after poſſibility, t. the court held, that ſhe being « jointreſs within the 11 H. 5. 

conulor * 20, ought to be reſtrained, being part of the inberitance which by the ſtatute ſhe is reftraintd 

e mortgage? * e and therefore granted an injunction agdinit wilful waſte, Abr. Eq. 221. Cook and 

„ becauſe M . 

3 . _— , g a * 8 l 

rely the a6 J. d. made a ſettlement on his eldeſt ſon for life, with emain- Abr. Fy. 

3 own maeer to bis firſt and other ſons in tail, remainder over, with power to 232. Hit 


8 4 ys. 1 "I 2 O. Fos 
$ ſon to appoint any of the lands not exceeding 106 J. per annum chergut and 


» My wife he ſhould afterwards marry, for a jointure, (the fa- Fotheigill 
der being under an apprehenſion that he was then married to a 
man whom the father diſliked, and had no intention his ſor 
Voz. III. — 3 A . ſhould 


md the 1a 
ant in tal 
-harges he! 


8 F 
* 2 
. 


722 Juries. 
ſhould provide for ;) the father died, and the ſon married tha 
very woman, (though there was ſtrong preſumptive proof that he 
was married to her before,) and after marriage appointed certain | 
lands to truſtees in truſt for her, for a jointure, and covenanted 
that if they were not of 100 J. per annum value, that upon requeſ 
made to him any time during his life, he would make them u 
ſo much out of other lands in his power. He lived ſeveral jets, 
and no complaint was made that the lands were not of that u. 
lue, nor requeſt to make it up, and died; upon ifſue on a bil 
brought by the widow to have the jointure made up. 1001. ny 
Lord Keeper ſaid, that a proviſion for the wife or children wy 
not to be confidered as a voluntary covenant, and therefore de- 
creed the deficiency to be made up, notwithſtanding the ei. 
cumſtances of the caſe, and her neglect in not requeſting i 
during coverture; for the laches of a feme covert cannot be im. (B 
puted to her, 8 | 

2Vern. 701. If a bill is brought by an heir at law, or any other perſo 
1 againſt a jointreſs, whereby the party would avoid the jointure 
2 es under pretence that his anceſtor was only tenant for life, : 
was made and he ſeeks for a diſcovery of deeds and writings, whereby hd 
after mar- would avoid the title of the jointreſs, he ſhall never have ſucha 


555 diſcovery, unleſs he by his bill ſubmits to confirm her title, an 
then he ſhall. ; 
So, if a jointreſs prays a diſcovery againſt an heir at lawo 
deeds. and writings, if the heir ſubmits by anſwer to confirm tit 
jointreſs's title, ſhe ſhall have no ſuch diſcovery, 
| 
Juries, 
on 
gr. 
| d) 
Forteſt. de THE trial per pars, or by a jury of one's country, 1s jul Ju 
eee eſteemed one of the principal excellencies of our conlii | 


Co. Lit. 155. tion; for what greater ſecurity can any perſon have in his j 
Co. Preface liberty, or eſtate, than to be ſure of not being deveſted 0, 
2 and injured in any of theſe, without the ſenſe and verdict of twe 
report. honeſt and impartial men of his neighbourhood ? and hence 
find the common law herein confirmed by Magna Charta, ct.! 
Nullus liber homo capiatur, vel impriſonetur, aut diſſeifretur & li 
tenemento ſuo, vel libertatibus, vel liberis conſuetudinibus ſulh 
utlagetur, aut exuletur, aut aliguo modo dęſiruatur, nec aße | 
ibimus, nec ſuper eum mitiemus niſi per legale gudicium put u 

ram, vel per legem terre. EE 


14. 
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1 that Likewiſe the antiquity of this trial, and its being peculiar to Spelm. Gly 

that he Wi | vs, have been taken notice of, as matters which reflect honour on verde Jura- 

certain WI our conſtitution 3 for though there were anciently ſcyeral other j;; Glam. 

nanted hods of trial ſuch a 5 WM 4 lib. 2. c. 76 
» WT ncthods of trial, ſuch as by battle, ordeal, Wc. yet have they, 


fe from the inconveniencies attending them, been laid aſide, and 
em up dis alone cultivated and improved, as the beſt method of inveſti- 
al years gating truth. . ' . | 

that va- 


* 4 = We ſhall conſider this Head under the following DiviGons. 
. ny 


= [0 Of the ſeveral Kinds of Juries and Inqueſts: 
N. And herein of the Number ſuch Juries muſt 
confiſt of. CCC 


veſting it ö | N | | 
(B) Of the Jury Proceſs, and Manner of convening 


10t be im- 


ber perl the Jury: And herein, SS + 
S. 1. Of the Neceſſity of ſuch Proceſs, and where a Panel may 
hangs 10 be returned by a bare Award without any Precept. 


2. Of the ſeveral Kinds of Jury Proceſs, and Manner of 
compelling a Jury to appear. 


3. By whom ſuch Proceſſes are to be executed, and the Jury 
convened. ey 


4. In what Time ſuch Proceſſes are returnable: 

5. Where the Jury muſt appear. 

6. What Number are to be returned. | 

7. Of awarding Proceſs by Proviſo. 

8. Neceſſity of returning a Panel into Court, and where a 
Priſoner may demand a Copy of it. : 

9. Of the Trials going off pro Defectu Juratorum; and 
therein of drawing a Juror. | a {£5 


1ave ſuch 
r title, and 


ir at law 
confirm tht 


C) In what Caſes, and in what Manner a Tales is 
grantable. | 
D) In what Caſes, and in what Manner Special 


intry, is jo Juries are appointed. 


2 : ) Who are to be returned: And herein of the 

e Qualifications and ſeveral Cauſes for which they 

dict of wa may be challenged; and, 

and hence | | Pe | 

Charta, ch. 1. ky Challenges to the Array 'or to the Polls; and herein 

riſetur dt bi where the Inſufficiency or Partiality of the Sheriff or 

dinibus ſuih eturning Officer is a principal Cauſe of Challenge, or 5 
ner ſup" to the Favour. | | 

ium par iun 2. Where Inſufficiency and not being Liber Homo is a good 


1 Cauſe of Challenge to the Polls. 
1 | 3A 2 | 3. Where 
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Juries. 


Where the Want of Freehold, or a com t 

£ a good Cauſe of Challenge. 1255 fe 

4. Where the Jury's not being convened from 2 right Pla 
is a good Cauſe af Challenge. 

5. Where Partiality in the Juror is a good Cauſe of Chit 

' lenge; arid therein where it ſhall be faid a principal Cause 
of Challenge, or to the Favour. * 

6. Where the Quality of the Juror is 2 good Cauſe of Chul 
lenge z and herein who are exempt from ſerying u 
Juries. 

7. Where from the Quality of either Party it is a good Canl 
of Challenge, ry Koight 3 is not . 25 1 


| 8. Of Trials per Medietatem * where an Alien , 


P arty. hun 
9. Of peremptory 8 | m6 
10. Of Challenges by the Crown. " 
11. At what Time a Challenge is to be taken. 
12. How ſuch a Challenge is to be tried. 1 


(F) How Jurors are to be impanelled and fworn, .. 

(G) How to be kept and diſcharged. 

(H) In what Caſes, and in what Maier | to = 
View. 

(I) What e Dna and Defects in convenin 


or in the Qualifications of the Jurors, a 
amendable, and aided after Verdict. 


(K) What Irregularities or DefeQs in convenin 
or in the Qualifications of the Jurors, are aid 
by Conſent. 


(L) When, and by whom to be paid. 
(M) For what Miſdemeſnours dannn 
herein, 


1. Where puniſhable by Attaint. 
2. How otherwiſe puniſhable, 


3. Where Abuſes by others in relation to them are pl 
able; and therein of the Offence of Embracery. 


- Juries, 725 


0 of the ſeveral Kinds of Juries and | Inqueſts : 
And herein of the Number ſuch. Jury muſt 
conſiſt of. e = IM nt 


URIES are diſtinguiſhed.into grand and petit juries ; the grand Co. Eis: 
] jury may (a) conſiſt of thirteen, ox any greater number [not ex- 654. 


xcding twenty-three}; for theſe being the grand inquiſitors of the 32 25. | 


erying ol county, every indictment and preſentment by them muſt be found 2 Hal. Hits 
by twelve at leaſt ; but it is not neceſſary that all above that num- ® : Co 154. 
rood Ca ber ſhould concur in ſuch preſentment or indictment. | 54 — ] 


0 That in Mcddleſex three grand juries are returned every term to ſerve in B. R., every jury conſiſt. 
ing of ſixteen, (ſeventeen, or more, to inquire of offences criminal committed in the ſeveral parts of the 
county of Middleſex though the whole county; the reaſon hereof is, that in Afiddle/ex there are three 
hundreds, and for every ſeveral hundred there is a particular jury returned to ſerve fur. that hundred 
y. 2 Lil. Reg. 156. That in ſome counties which conſitt of guildable, and ſuch franchiſe, where 
uciently ſevera} juſtices of gaol-delivery fat, as in Suffolky there are two: grand juries, one for the 
pildable, another for the franchiſe, becauſe there are two ſevgral commiſſions of gavl-deligery, 2 Hale 
Hit, P. 1 8 26. 1 54. i 4 : ; 4 s 3 - 


Upon the ſummons of any ſeſſion of the peace, and in cafes of 2 Hal. Hit, 

commiſhons of oyer and terminer and goal-delivery, there goes out F · C. 154+ 

z precept either in the name of the king, or of two or more 

ultices, directed to the ſheriff, upon which he is to return twenty- 

four, or more, out of the whole county, namely, a conſiderable 

umber out of every hundred, out of which the grand inqueſt at 

he ſeſhons of the peace, oyer and terminer or gaol-delivery, are 

taken, and ſworn ad inquirendum pro domino rege & corpore 

omttatits. | 


Thoſe returned to ſerve on the grand jury muſt be (65) probi & Cro. Elis: 


{worn 
to have 


:0nvenidf 


Urors, UF: bomines, and ought to be of the ſame county where the a, nah 
ine was committed; and therefore it is a good exception at 1 C om 


ommon law to one returned on a grand jury, that he is an alien 2 Roll. Rep. 

t villein, or that he is (c) outlawed for a crime, or that he was 5 3 

ot returned by the proper officer, or that he was returned at the , 3 "IN 9 
tance of the proſecutor; but theſe exceptions mult be taken be- (5) Where 2 

re the indictment found, cg. Tr 
a e found in in- 


, —— - 

or courts have been quaſhed for want of the words proborum Cf legalium beminum in the caption. Cro. 
liz. 751. Cro. Jac. 635. Palm. 282. 2 Roll. Rep. 400. 2 Koll. Abr. 82. Poph. 202. Keb. 
. 2 Keb. 471. 3 Mod. 122. Lev. 208. But this exception has been often over-ruled, becauſe 
nia facie all men ſhall be intended honeſt and lawful, Keb. 50. 2 Keb. 135. 284. Cro. Jac. 4t. 
d. 106. 367. (c) Though in a perſonal action. 2 Ha). Hiſt. P. C. 155. But for this wide 
. 32. 21 H. 6. 30. pl. 27. Fitz. tit. Proceſi, 203, Cro. Car. 134. 147. Jones, 198. 

99. ; Ms : 


it is laid down by my Lord Chief Juſtice Hale, that at common 2 Hal. Hit, 


COAVEnn 
, Are all 


able : 


em are pw 


K every perſon returned on the grand jury ought to hen free- 5-155: 
very. older at leaſt, and that the ſtatute of 2 H. 5. cap. 3. that requires „ez Hauk. 


rors that paſs upon the trial of a man's life to have 40s. per b. C. c. 25. 
aum ſreehold, hath been the meaſure by which the freehold of 8 2% (39 
and jurymen hath been meaſured in precepts of ſummons of mount the 


ons. qualification 
| bs | ſhould be, is 
"Tan, and ſeems to be caſus omiſſur, and proper to be ſupplied by the legiſlature. 4 Bl. Com, 4. 1 


3A 3 | Alſo, 


T 


— BEN RESI = FS (— 
= == ——— <- 


7 _ 
— woe, mo TA KEE — — > — 2 2 
PIES SOIC —_ =y > pr — 


— 
— — —— 


726 
(a) Viz. 
Weſimin 2. 
c 28 tnat 
old men 
above the 
age of ſeven- 
ty ſhall not 
be put on 
J1" 188. — By 
c. 38, ſhall. 
not have leſs 
than 20 5. 
yearly — By 
31 E. 1. com- 
morn!y called 
the ſtatute 
de wy; i po- 


nend ſunt in 


aſſifis, ſhall 


have tene- 


ments to the 
value of 40s. 
yearly. By 
28E.1. com- 
monly called 
the ſta: ute of 
articuli ſuper 
chartas, 


none are to 


be put on 
1:queſts and 
Juries but 
ſuch as be 
ne xt neigh- 
bours, moſt 
ſufficient, 
and leaſt 
ſuſpicious ; 


and the like is enacted by 42 E. 3. c. 11. And to the ſame purpoſe are the 23 E. 3. c. 6. and 34. 
c. 4+ Leaſcholders, where the improved rents amount to 50. per annum, liable to ſerve as jurat 
per + Geo. 2. C. 7» 8 Jo * 


12 Co. 99, 
3 Inſt. 33. 


12 Co. 99. 
3 Inſt. Jo 
Cro. Car. 


134. (6) It ſeems, that a coroner's inqueſt is within it. Jones, 198. 


3 Inſt. 34˙ 


Cro. (Car. 
134. Jones 
198. 

3 lift. 34. 
Oro. Car, 
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c fled to ſanctuary for treaſon, and ſome for felony, there to have 


« the common law uſed and accuſtomed before this time; our 
« ſaid lord the king, for the greater eaſe and quietneſs of his peo. 


| ſtatute may plead ſuch matter in avoidance of the indictment, W 


Alſo, by ſeveral (a) acts of parliament it is provided, that thoſe 
who ſerve on the grand jury be ſuch as are duly qualified, the 
Principal ones of which are the 11 H. 4. cap. 9. and 3 H. 8, 
cup. 12. the firſt whereof is as followeth : “ Becauſe that now of 
e the late enqueſts were taken at We/tminfler of perſons named to 
ce the juſtices, without due return of the ſheriff, of which perſons 
« ſome were outlawed before the ſaid juſtices of record, and fome 


& refuge, by whom as well many offenders were indicted, as other 
« lawful liege people of our lord the king, not guilty, by conſpi. z 
e racy, abettment;.and falſe imagination of other perſons, for 
ce their ſpecial advantage and ſingular lucre, againſt the courſe of 


« ple, wills and granteth, that the ſame indictment ſo made, with 
6“ all the dependance thereof, be revoked, annulled, void, and 
&« holden for none for ever; and that from henceforth no indid. 
ce ment be made by any ſuch perfons, but by inqueſts of the king's 
e Jawful liege people, in the manner it was uted in the time of 
“ his noble progenitors, returned by the ſheriffs or bailiffs of fran- 
“ chiſes, without any denomination to the ſheriffs or bailiffs of 
&« franchiſes before made by any perſon of the names which by 
“ him ſhould be impanelled, except it be by the officers of the fail 
« ſheriffs or bailiffs of franchiſes ſworn and known to make the 
© ſame, and other officers to whom it pertaineth to make the 
cc ſame, according to the law of England; and if any indiQtment 
de be made hereafter in any point to the contrary, that the ſame 
“ indictment be alſo void, revoked, and for ever holden fa 
© none,” | 


In the Conſtruction of this Statute the following Points han 
been reſolved ; 8 
That if a perſon not returned on a grand jury procure his nam 
to be read among thoſe that are returned, whereupon he is ſwon 
Oc., he may be indicted for a contempt of this ſtatute. 
That indictments before (5) juſtices of the peace are cleatl 
within this ſtatute. | 


That a perſon, arraigned on an inditment taken contrary tow 


alſo plead over to the felony. | 

That he, who is outlawed on an indictment without any. thi 
may clearly ſhew in avoidance of ſuch outlawry, that the ind 
ment was taken contrary to the ſtatute z but the court need not? 
mit of the plea of the outlawry of an indictor in avoidance of a 
fuch indictment unleſs he who pleads it have the record read 
unleſs it be an outlawry of the ſame court wherein the indictmes 
is depending; in which caſe it is ſaid, that any one as amicus | 


* 
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hat thoſe Wl nay inform the court of it; alſo it ſeems the better opinion, that 


fied, the o exception againſt an indictor is allowable, unleſs the party takes 

3 H. 8. it before trial. | | | 
t now of That if one of the grand jury, who find an indictment, be with- 11H. 4. 41. 
named to Wl n any of the exceptions in the ſtatute, he vitiates the whole, H. % 8. Pe 
h perſons WW though never ſo many unexceptionable perſons joined with him in 6: 
and ſome WY bnding it. 
re to hae That if a priſoner indicted of felony offer to take any ſuch ex- 3 Inſt. 33. 
i, as other I ception, he ſhall, upon his prayer, have counſel aſſigned him for, Cre Car. 
dy conlpt- his aſſiſtance. Toon 
rſons, for By the 3 H. 8. cap. 12. it is enacted, © That all panels to „ 


courſe of 
time; our 
f his peo- 
nade, with 
void, and 
no indict. 
the king's 
he time of 


turned, which be not at the ſuit of any party, that ſhall be made, 
« and put in by every ſheriff and their miniſters, before any juſtice 
of gaol-delivery, or Juſtices of peace, whereof one to be of the 
qu, in their open ſeſſions, to inquire for the king, ſhall be 
reformed by putting to and taking out of the names of the per- 
« {01s which fo be impanelled by every ſheriff, and their miniſters, 
by the diſcretion of the ſame juſtices before whom ſuch panels 
* ſhall be returned, and that the ſame. juſtice and juſtices ſhall 


1 5 = © command every ſheriff, and their miniſters in his abſence, to 
| c: 1 a g put other perſons in the ſame panel by their diſcretions, and 
1 10 „that the fame panels fo reformed by the ſaid juſtices be good 


Wand lawful ; and that if any ſheriff, or any other miniſter, at any 
time do not return the ſame panels fo reformed, that then every 
« ſuch ſheriff and miniſter ſo offending ſhall forfeit for every ſuch 
© offence twenty pounds, Wc.” | 
This act extends not only to panels of grand inqueſts returned, 2 Hat. Hiſt, 
but alſo to panels of the petty jury, commonly called the petty jury P. C. 156. 
of life and death, which may be reformed by the juſtice according 
p me act, and the ſheriff is bound to return the panel ſo re- 
ormed. 
lt hath been holden, that this ſtatute doth not take away the z Inf. 34. 
force of 11 H. 4. cap. 9. as to any point wherein both may conſiſt 2 Wk. 
together; and therefore if any indictor be outlawed, or return- eie 
ed at the nomination of any perſon, contrary to 11 H. 4. cap. 9. 
except of the juſtices authoriſed as abovementioned to reform 
E panel, the indictment may be avoided in the ſame manner as 
elore, 25 ; | 
The grand jury, as has been already obſerved, muſt conſiſt of Trials pe- 


twel i PICS... | | 22 : 
ve at (a) leaſt, the petty jury of twelve, and can be neither £5.93 on 


o make the 
5. make the 
indictment 
at the fame 
holden 10 


6. and 34 E. 


» ſetve as Jura 


Points hart 


ure his nam 
he is {wor 
te. 

e are cle] 


ntraginl Pore nor leſs; but it it ſaid, that particular (9 inqueſts may con- pinch of 
lictment, ul it of a more or leſs * number than twelve. 5 Lav 400. 
| | | 484.— 


wilt of inquiry of waſte by thirteen was holden good, Cro. Car. 414. (a) That to make a jury 
A writ of rignt, which is called the grand atliſe, there muſt be fixteen, viz. four knights, and twelve 
. 7. rials per Pais, 95. Or it may confitt of a greater number. 2 Roll. Abr. 674. The 
Wy in attaint, called the grand jury, muſt be twenty-four ; but if the iſſue be upon a matter out of 
gg of the attaint, as upon a'plea of non- teuure, the trial ſhall be by twelve. Trials per pais, 95. 
4 at a juror can be excepreq againſt on an inqueſt of office. 6 Mod. 43 That a jury 
anot be attainted on an inqueſt of office. Carch. 362. See in fra. | 


out any tri 
at the indi 
t need notil 
idance of a 
record read] 


1 „ eme . : 5 Pr | 
he indict Put on a writ of error a judgment out of an inferior court was Vent. 113. 
is amicu 4 Frerled, becauſe being by default the inquiry of damages was 
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only by two jurors; and though a cuſtom was alleged to warrant 
it, yet it was reſolved that there could not be leſs than twelve, 
though the writ of inquiry ſaith only per ſacramentum prolurum ts 
legalium hominum, and not duodecim as in a venire. 
Alſo, it hath been frequently holden, that a cuſtom in an infe, 

i rior court to try by fix jurors is void; and that though ſuch cuſtom 
3 Keb. 326. is uſed in Wales, yet that that is by force of the ſtatute 3435 H. 9, 
[(a)SegCro. cap. 26. § 74. which appoints that ſuch trials may be by fix only 
oy © z. Where the cuſtom hath been ſo (a). 
a 3 Geo. 2. c. 25. 89.1] 


Ero. Car. 
350. Sid. 


(B) Of the Jury Proceſs, and Manner of cotivening 
5 the Jury: And herein, 


1. Of the Neceſſity of ſuch Proceſs, and where a Panel may be 
| returned by a bare Award without any Precept. 


Margb, 81. II ſeems agreed, that a perſon not duly ſummoned and returned ; 

is not obliged to ſerye on a jury ; as 1t hath been holden, that 

if a ſtranger cauſe himſelf to be ſworn in the name of one who 

was of the jury, it js ſuch a miſdemeſnour for which he may be 

indicted, and for which alſo an action on the caſe lies at the ſuit 

| of the party injured, t | 

2Inft. $68. But juſtices of gaol-delivery may have a panel returned by the 
. ogg ſheriff without any precept or writ ; and the reaſon given for it i; 
p. C. c. 41, that before their coming they may make a general precept to the 
"oe ſheriff in parchment, under their ſeals, to bring before them at the 

Aaapy of their ſeſſions twenty-four out of every hundred, c., to d | 

thoſe things which ſhall be enjoined them on the part of the king, t 

c., and therefore it is ſaid, that they need not make any other t 

_— for the return of a jury for the trial of any iſſue joined be. | 

fore them, but that their bare award that the jury fhall come 1 2 

ſufficient, becauſe there are enough for that purpoſe, ſuppoſed i 

be preſent in court, whom the ſheriff may return immediately 


cp A, oa ated. ͥͤ ati. 


. Alſo it is ſaid, that a jury may be ſo returned before juſtices of 
did. 354 
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5 Hawk. ty- four out of every hundred: but it is (a) doubteg whether tl 


Tn” ner, in order for the holding of their ſeſſions, hath in effect the 


P.C. 571. very ſame clauſe for the bringing of twenty-four before them a 


=: a particular precept to the ſheriff for that purpoſe under # 
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By the courſe of the King's Bench no jury can be returned into Dyer 28. 
it from a foreign county, without proceſs under the. ſeal of the 2 — 
chief-juſtice 3 but guere if it may not be returned for a trial in the Hauk. 


county where it fits by a bare preceptum eft ? _ 


2. Of the ſeveral Kinds of Jury Proceſs, and Manner of compelling 
| a Jury to appear. | Sug PRE 

The firſt proceſs. for convening the jury is the venire facias, 
which muſt be awarded on the roll, and thereupon in the Common 


_ Pleas, there iſſues the habeas corpora and diſtringas juratores but in 


the King's Bench and Exchequer after the venire they proceed on 
the dilringas; for the venire being in the nature of a ſummons, 
if the jury do not appear thereon in thoſe courts in which the 
king has a more immediate concern, they proceed on the ſtrongeſt 
proceſs, viz. the diftringas. + | 

If all the jury did not attend on the habeas corpora or diſtringas, 
which was to bring them into court, there was an underim, decem, 
or co tales, according as the number was deficient, to force others 
to the King's Court to try the iſſue; this was without (a) a new 
ſummons or venire, becauſe it was ſuppoſed that the farit habeas 
corpora and diſtringas had given notice to the vicinity that they 
ought to appear; and therefore the ſupplement of a jury were 
forced in without a particular ſummons to them. SES 


P. C. 8. 41. $2. 


Trials | 
Pais, 


(a) But if 
the eber 
Jury be chal- 
lenged off, 
then a new 
venire facias 
and if none 
of the jury | 
appear, theg 
a diftringas 


ur atores 


: 7 f 
Mall iſſue, and no talen. 2 Hal. Hiſt, P. C. 2654 


There muſt be an award on the roll to warrant the iſſuing of the 
renire or diftringas, and ſuch proceſs muſt be continued ſrom time 


to time againſt the jurors, returnable on the ſame days to which 


the ſuit is continued on the roll againſt the parties. 


2 Hawk 
P, C. C. 27. 


And therefore where a venire facias was made returnable on the 6 Mod. 282. 


23d of Januar „and the diſtringas teſted on the 24th, this was 
holden a diſcontinuance, and being in a criminal caſe, not aided by 


any of the ſtatutes of jeofails. 


Salk. 51. 
pl. 14. 


2 2— 


1061. 


So, where the wenire omits part of the iſſue or iſſues to be Cro. Elia. 


tried, or where a venire omits 


tinuances. 3 Bulſ. 311. 


any of the parties, theſe are diſcon- 622- Roll, 


p- 22. 


Winch. 73. 


So, where a juror is named in the habeas corpora by a name dif- Sid. 66. 


ſerent from that in the panel returned on the venire, or where 


juror returned on ſuch a panel is wholly omitted in the Habeas cor- 


a Keb. 182. 


191. 198. 


214. 


fora ; but in theſe caſes, if the juror ſo miſnamed or omitted be 6 Mod. 285, 


not {worn at the trial of the cauſe, it is queſtionable 
be any diſcontinuance at all. 


whether there 
586. Vide Peſtea, leiter (I). 


5 Co. 36. b. 
Cro. Elia. 


Where there are ſeyeral defendants who plead ſeveral pleas, the Jones, 425. 


2 Hawk. 


plaintiff may chooſe either to have one venire facias for all, or ſe- 
eral for (5) every one of the defendants; ſo, where ſeveral perſons 
ate arraigned upon the ſame indictment or appeal, and ſeverally 
plead not guilty, it in the election of the proſecutor either to take 


out a 10 


P. e. U 41 
588. ; 
(5) It is 
ſaid, that 


. | g | where 
int venire againſt them all, or ſeveral againſt each of them; are 3 
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defendants but in an appeal if one plead not guilty, and the other plead a 


— * wp releaſe made at A., it ſeems that there muſt be ſeveral venir, 


two of them in one wenire, and take out another againſt the third. Cro. Eliz. 541. But for this vide 
2 Koll. Abr. 596. 620. 667. Hob. 36. Cro. Eliz. $66. Cxo. Jac. 550. - 


2 Hawk. But where a joint venire is firſt awarded for the trial of all the 
P. Co c. 27- defendants together, and afterwards ſeveral venires for the trial of 
2 99+ each of them, this is a diſcontinuance. 8 

2 Hawk. And where the ſame jury is returned on joint proceſs againſt 


r. C. c. 4x. ſeyeral defendants, if a juror be challenged by any one of them, 


AT ſeveral and thereupon. drawn, he is by neceſſary conſequence drawn as to 
authorities all, becauſe there being but one panel, the fame perſon cannot at 
there cited. the fame time be taken from it, and continue in it; „ prevent 
this inconvenience, where one jury is jointly returned before juſ- 
tices of gaol-delivery, they may ſever the panel; but after an ap- 
pellant has taken out a joint venire againſt all the appellees, he 
cannot afterwards take out ſeveral ones, though the firſt be never 

returned, becauſe it would cauſe a diſcontinuance. 2. 


| 2 Hawk. Jurors being duly ſerved with proceſs are compellable to appear; 


P. C. c. aa. and therefore, where more than one appear, but not enough to 

* take the inqueſt, but ſome of the others come within view, or 

authorities into the town where the court is holden, but refuſe to come into 

ys e court; in theſe caſes the court may order thoſe who appear to en- 

Pais, — 8 quire of the yearly value of ſuch defaulters lands; which being 

done, the court may either ſummon them to appear, on pain of 

the ſum found, or ſome leſs ſum, or may fine them in like ſum 

without more ado ; but ſuch juror ſhall only loſe his iſſues, and 

not the yearly value of his lands, unleſs the party pray it: but one 

who makes default after appearance is liable to ſuch forfeiture 

without any prayer; yet the court in diſcretion will ſometimes 

only impoſe a ſmall fine: alſo, a juror, who comes not to town 

where the court is holden, ſhall only loſe his iſſues, or be amerced, 

but not fined; and it is ſaid, that a juror is not amerceable at all 

1 at the return of the firſt venire, except before juſtices of oper and 
ferminer. | 

Alſo, by the 27 Eliz. cap. 6. $2. it is enacted, © That upon 

ce every firſt writ of habeas corpora or diſtringas with a nift prius 

ee delivered of record by the ſheriff, or other miniſter or miniſters 

« to whom the making of the return ſhall appertain, ſhall return 

cc in iſſues, upon every perſon impannelled and returned upon any 

&« ſuch writ, at, leaſt ten ſhillings ; and at the ſecond writ of 

&« habeas corpus or difiringas with a niſi prius upon every perſon 

« impanelled and returned upon any writ twenty ſhillings at the 

«leaſt; and at the third writ of habeas corpora or diſtringas with 

c a niſi prius, that ſhall be further awarded, upon every perſon 

c impanelled and returned upon ſuch writ thirty ſhillings; and 

ec upon every writ that ſhall be further awarded to try any iſſues, 

& to double the iffues laſt before ſpecified, until a full jury be 

& ſworn, or the proceſs otherwiſe ceaſed or determined, upon pam 

« to forfeit for every return of iſſues contrary to the form alore 
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2 And now by 3 Geo. 2. cap. Ac. $ 13. it is enacted, ec That every * Perſons 


« perſon or perſons whoſe name or names ſhall be drawn, (as by 
« the act is directed) and who ſhall not appear aſter being openly 
called three times, upon oath made by ſome credible, perſon, 
„ that ſuch perſon ſo making default had been lawfully ſum- 
« moned, ſhall forfeit and pay for every default in not appearing 
« upon call as aforefaid, (unleſs ſome reaſonable cauſe of his ab- 
« ſence be proved by oath or affidavit, to the ſatisfaction of the 


judge who fits to try the ſaid cauſe) ſuch fine or fines not ex- 


« ceeding the ſum of five pounds, and not leſs than forty ſhillings, 
« as the ſaid judge ſhall think reaſonable to inflict or aſſeſs for 
« ſuch default *,” 4 | 


3. By whom ſuch Proceſſes are to be executed, and the Jury 
| convened. | 


The ſheriff is the proper officer by whom the jury proceſs is to 
be executed, unleſs he be partial, that is, ſuch a one, as from his 
conſanguinity or affinity, his being under the power of either party, 
Se., cannot be preſumed to be an indifferent perſon, as every 
officer who hath any way to do with the adminiſtration of juſtice 


.ought to be; and in every ſuch caſe the proceſs ſhall he directed 


to the coroners, if they are impartial, or to thoſe 'of them who are 
ſo, in caſe fome of them lie under the afore-mentioned prejudices z 


73% 


ſummoned 
on juries in 
courts of re. 
cord, in 
Cities, cor- 
porations, 


and fran- 


chiſes, and 


not attend - 


ing, may be 
fi ned. 

29 Geo. 2, 
Co 19. 7 


Co. Lit, 
158. a. 
Bro. Chal, 
lenge, 153. 
vide infra, 
letter (E). 


and in caſe all the coroners are partial, or not indifferent, then the 


venire ſhall be directed to two elizors named by the court, and 
againſt whom, for that reaſon, no challenge can be taken. 

When proceſs is once awarded to the coroners, &c., for the 
ſheriff's actual partiality, the entry is vicecomes ſe non intromittat, 
and in ſuch caſe proceſs ſhall not afterwards be awarded to any 
new ſheriff : but where it was awarded to the coroners, for that 
the ſheriff is tenant, &'c., it may be awarded to a new ſheriff. 

Jo, if a _venire facias is awarded to the coroner for partiality in 
the ſheriff, and afterwards a tales is awarded, which is returned by 
the ſheriff this has been holden error. 


But if the venire be awarded to the coroners for default in the 


Theriff, and they do nothing upon the writ, upon a default diſco- 


vered in the coroner de puiſue temps the party may ſhew this to the 
court, and have a venire awarded to the ſheriff, if there be an 
indifferent one, made in the mean time, elſe to elizors; & fic e 
fonverſo, 8 | | 

And therefore in error of a judgment in Cheſfter, the parties 
being at iſſue, a venire was awarded to the ſheriff, and at the day 
of the return it was entered, quod vicecomet non miſit breve, and 
then the plaintiff prayed a venire facias to the coroners for cofinage 

twixt him and the ſheriff, which was awarded accordingly z and 
at the day of trial the defendant made default, and there being 
Judgment thereon, it was aſſigned for error, that after the plaintiff 
al admitted the ſheriff to execute the writ, he could not pray a 
Knire facias to the corouers without fome cauſe de puiſne temps: 
Ss 


Co. Lit. I 58. 
2 Roll. 
Abr. 670. 


Crs. Eliz. 
574. 
Morgan v. 


Wye; & wide Cro. Eliz. 586. 


Trial per 


Pais, 33. 


Cro. Elis. 
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| fed non allocatur, becauſe there was nothing done upon the firs 
writ, and the defendant having made default, it was not material, 
ooo. Lit. 3. Upon the ſurmiſe of the plaintiff that the ſheriff is his couſin(a), 
>. 135% 3 and upon prayer that the venire be directed to the coroners for 
Pais, 1 avoidance of his own delay, that might happen by the challenge 
k. 115, of the array, the defendant ſhall be examined whether it be true 
tle) But or not; and if he confeſs it, then the vemire ſhall be awarded to 
wiſe with The coroners ; for then it appears to the court by the defendant' 
reſpect to confeſſion, that the ſheriff is not indifferent; but if the defendant 
ee denies it, then the proceſs ſhall be awarded to the ſheriff, and the 
not autho- defendant, ſhall not afterwards challenge the array for this cauſe: 


riſe the but if the defendant will allege any ſuch matter, and pray a venire 
awarding of 


\ the vente FJacias to the coroners, there the plaintiff ſhal} not be examined, 


to the coro- Neither ſhall ſuch allegations be allowed, becauſe delays are for the 
ners. Cro- defendant's advantage, and the defendant may challenge the jury 
zurn v. for this cauſe, and fo is at no prejudice, | 


Walſh, But fee 2 Lill. Pr. Reg. 155.] 


Carth. 214. If there be two ſheriffs of a county, and one of them be partial, 
8 the venire may be directed to the other, and not to the coroners; 

ton, ore of for the coroner is not the proper perſon to execute the proceſs of 
the ſberiffs the court, but in ſuch caſes where the proper officer is wanting; 


9 which cannot be ſaid where there is one impartial ſheriff, 


S. C. 1 Show. 352. 4 Mod. 65. S. C. Comb. 191. S. C. 12. Mod. 22. S. C. Skin. 104 pl. 3. 
S. P. adjudged between Rich, Sheriff of London, and Sir Thomas Player, 


Frials per So, if the under ſheriff be a party, yet the venire may be directed 


Pais, 51- to the high ſheriff, with this proviſo, quod ſub-vic. tuus in nullb ſe 


iniromittat cum executione iſtius brevis. | 
Fitz, tit. After a challenge to the array, and allowed for the partiality of 
nag the ſheriff, the coroner may return the very ſame jury. s 


Dyer, 177. If the ſheriff return on the venire facias, quod breve iſtud fic exe- 
d. p34 cutum & indorſatum per A. B. nuper vicecomitem predeceſſorem ſuum 
cum panello, ubi in facto panellum illud factum & arraiatum fuit per 
ipſum nunc vicecomitem, the party may challenge the array after- 
wards for confanguinity or affinity of the ſheriff ; and this ſhall be 
tried by two triers, notwithſtanding this falſe return. 2 
Hob. 70. Upon a ſurmiſe the venire facias was awarded to the coroners, 
and the venire was returned by two coroners only, and the diftrm- 
gas by three coroners; and there being at the time of the award 
and return of the venire facias and diſtringas four coroners, it was 
agreed that this was at common law plain error; for that corve 
ners as miniſters muſt all join, but as judges they may divide z but 
that it was aided by the ſtatute of jeofails, which cures the im- 
22 and inſufficient returns of proceſs by ſheriffs or other 

officers. . 5 
Nm. 48%. If upon a ſuggeſtion on the roll the venire is directed to the co- 
roners, who are two in number, and both the coroners are mem 
zins. tioned on the record to have returned the panel, and in reality one 
; only returned it; yet this cannot be excepted againſt, becauſe an 
objection contrary to what appears on the face of the ag 
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Jaries, _ = 
Error of a judgment in Northampton, becauſe in Northampten the oro: Car. 


court being holden before the mayor and two bailiffs, the venire 135; Crane. 
a v. Holland. 


fac. upon the iſſue was awarded to the two bailiffs to return a jury 


before the mayor and bailiffs ſecundum conſuetudinem, which being 
returned, and judgment given, the error aſſigned was, becauſe the 
bailiffs being Judges of the court, could not alſo be officers, to 
whom proceſs ſhould be directed, there being no cuſtom that can 
maintain any to be both officer and judge; but all the court (ab/exte 
Hide) conceived it might be good by cuſtom, and that it is not any 
error; for the judges be not the bailiffs only, but the mayor and 
bailiffs; and it is a common courſe in many of the ancient cor- 


porations where the bailiffs are judges, or the mayor and they be 


judges, yet in reſpect of executing proceſs they be the officers 
only, and one may be judge and officer diverſis reſpectibus; as in re- 
diſſeiſin, the ſheriff is judge and officer; whereupon the judgment 


was affirmed. 


If the array of a panel is returned by a bailiff of a franchiſe, Co. Lie. 
and the ſheriff return it as of himſelf, this ſhall be quaſhed; but if 156. ® 
the ſheriff return a jury within a liberty, this is good, and the lord 
of the franchiſe is driven to his remedy againſt him. 

If the ſheriff returns a panel of jurors, ſtruck by two ſtrangers, Co. Lit. 
that favour neither of the parties, this is a good array, and ſhall 757: * 
not be quaſhed; and, therefore, it is common for the officers of 687. > 
the court, by the direCtion of the judges, to give a panel to the 
ſheriff, which he returns; but the court ſeems not to have power 
to compel the ſheriff to make his return, but they can fine him, if a 
ſuthcient jury does not appear according to the precept of the writ. 

By the 3 Geo. 2. cap. 25. for the better regulation of juries, it Made per- 
is enacted, That the perſon or perſons required by the 7th and petual by 
„ 8th of King William, and the 3d and 4th of Queen Aun, to 4 __ 
give in, or who are, by virtue of this act, to make up true liſts in 
„ writing of the names of perſons qualified to ſerve on juries, in 
« order to aſſiſt them to complete ſuch liſts, ſhall (upon requeſt 
« to any pariſh officer, who ſhall have in his cuſtody any of the 


rates for the poor, or land-tax) have free liberty to inſpect ſuch 


* rates, and take from thence the names of ſuch freeholders, 
* copyholders, or other perſons qualified to ſerve on juries, 
< dwelling within their reſpective pariſhes, c. for which ſuch 
* liſt is to be given in and returned, and ſhall yearly, twenty 
© days at leaſt before the feaſt of St. Michael the archangel, upon 
* two or more Sundays, fix upon the door of the church, &c, 
* within their reſpective precincts, a true and exact liſt of all 
" ſuch perſons intended to be returned to the quarter ſeſſions, as 
* qualified to ſerve on juries, and leave at the fame time a dupli- 
* cate of ſuch liſt with a church-warden, chapel-warden, or over- 
- ſeer of the poor, to be peruſed by the pariſhioners without fee 
u reward, to the end that notice may be given of perſons ſo 
2 qualified who are omitted, or of perſons inſerted by miſtake, 
- who ought to be omitted out of ſuch liſts; and if any perſon 
— being qualified to ſerve on juries, ſhall find his name men- 
-- honed in ſuch liſt, and the perſon; required to make 2 
5 2 | 2 
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ec ſhall reſuſe to omit him; or think it doubtful whether he ought 


to be omitted, it ſhall be lawful for the juſtices of the peack, 
tc at their reſpeCtive general quarter ſeſſions, |to which the ſaid 
<« lifts ſhall be ſo returned, upon ſatisfaction from the oath of 
« the party complaining, or other proof, that he is not qualified 
& to ſerve, to order his name to be ſtruck out, when the ſame 
« ſhall be entered in the book, to be kept by the clerk of the 


| 6c Peace for that purpoſe.“ 


$ 2. It is further enacted, . That if any perſon required to return 
« or give in, or to make up any ſuch liſt, or concerned therein, 
6“ ſhall wilfully omit any perſon whoſe name ought to be inſerted, 


& or ſhall wilfully inſert any perſon who ought to be omitted, or 
« ſhall take any money, or other reward, for omitting or inſert- 


« ing any perſon, he ſhall, for every perſon ſo omitted or inſert- 
« ed, forfeit twenty ſhillings for every offence, and upon con- 
« viction before one or more juſtice, &c. where ſuch offender 
4e ſhall dwell, upon the confeſſion of the offender, or proof upon 
„ oath; one half to the informer, and the other half to the poor 
« of ſuch pariſh; and in caſe ſuch penalty ſhall not be paid with- 
& in five days aſter conviction, the ſame ſhall be levied by diſ- 
&« treſs and ſale of the offender's goods, by warrant, returning 
tc the overplus, if any; and the juſtice or juſtices, before whom 
& ſuch perſon ſhall be convicted, ſhall, in writing, certify the 
& ſame to the juſtices at their next general quarter ſeſſions; 
« which juſtices ſhall direct the clerk. of the peace, to inſert or 
&« ſtrike out the name of ſuch perſon as ſhall by ſuch certificate 
c appear to have been omitted or inſerted in ſuch lifts ; and du- 
ce plicates of the liſts, when delivered in at the quarter ſeſſions, 
“ and entered in ſuch book, ſhall during the continuance of 
“ ſuch quarter ſeſſions, or within ten days after, be delivered of 


* 


c tranſmitted by the clerk of the peace to the ſheriff of each re- 


« ſpective county, or his under-ſheriff, in order for his returning 
« juries out of the ſaid liſts; and ſuch ſheriff, or under-ſheriff, 


„ ſhall immediately take care that the names of the perſons con- 


« tained in ſuch duplicates ſhall be faithfully entered alphabeti- 
“ cally, with their additions and places of abode, in ſome book 
« or books to be kept by him or them for that purpoſe ; and that 
&« every clerk of the peace, neglecting his duty therein, fhall 
&« forfeit 20 J. to ſuch perſon as thall inform or proſecute, until 
<« the party be thereof convicted upon an indictment before the 
& juſtices at any general quarter ſeſſions of the peace to be holden 
c“ for the ſame county, c.“ | 

And 5 3. it is further enacted, © That in caſe any ſheriff, un. 
« der-ſheriff, bailiff, or other officer, to whom the return of 


4 juries ſhall belong, ſhall ſummon and return any perſon t0 


« ſerve on any jury in any cauſe to be tried before the juſtice 


of aſſiſe or ni privs, or judges of the great ſeſſions, or the 
judge or judges of the ſeſſions for the counties palatine, whoſe 


“ name is not inſerted in the duplicates fo delivered or rranſmi- 

„ted, if any ſuch duplicate ſhall be delivered or trariſmitted 1 

„ any cterk of aſſiſe, judge's nlſociate, or other officer, * 
25 | 66 ec 
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Juries, 


record the appearance of any perſon ſo ſummoned and returned 


Note : by 
the 4 Geo. 2, 
c. 7. this 
clauſe is re- 
pealed as to 
the county 
of Middle 
ſeæ, and ne 


ought « as aforeſaid, who did not really and truly appear, then, and in 
peack, « ſuch caſe, any ſuch judge, Cc. ſhall, upon examination in a 
ie ſaid « ſummary way, ſet ſuch fine or fines upon ſuch ſheriff, or un- 
ath of « der-ſheriff, clerk of the aſſiſe, judge's affociate, or other officer, 
alfied « for every ſuch perſon ſo ſummoned or returned as aforeſaid; 
e ſame « and for every perſon whoſe appearance ſhall be ſo falſely re- 
of the « corded, as the ſaid judge, Oc. ſhall think meet, not exceeding 
; « 10/. and not leſs than 40 s. | : | 

return (4. © And for preventing abuſes by fheriffs, under-ſberiffs, 
herein, « bailijjs, or other officers concerned in the ſummoning or returning 
U{erted, « of jurors, it is further enacted, 'That no perſons ſhall be re- 
ted, or « turned as jurors to ſerve on trials at any aſſiſes or niſi prius, or 
* inſert- « at any the ſaid great ſeſſions, or at the ſeſſions for the ſaid 
 inlert- « counties-palatine, who have ſerved within the ſpace of one year 
555 * « before in the county of Rutland, or for four years in the coun- 
Onender « 


ty of York, or for two years before in any other county, not 
being a county of a city or town; and if any ſuch ſheriff ſhall 
wiltully tranſgreſs therein, any ſuch judge, &c. is required, 
/ on examination and proof of ſuch offence in a ſummary way, 
by dif « to ſet a fine or fines upon every ſuch offender, as he ſhall think 
meet, not exceeding 5 J. for any one offence. | 

(5. It is further enacted, That the ſheriff, under-ſheriff, or 
other officer, to whom the return of juries ſhall belong, ſhall 
from time to time enter, or regiſter, in a book, the names of 
{ach perſons as ſhall be ſummoned, and ſhall ſerve as jurors on 
ertificate « trials at any aſſiſes or ni prius, or in the ſaid courts of great 
and du- 6 ſeſſions, or ſeſſions for the ſaid counties palatine, together with 
ſeſſions, « their additions and places of abode alphabetically, and alſo the 


ſeſſions; FP 
inſert or cc 


Uance of times of their ſervices z and every perſon ſo ſummoned and at- 
livered of « tending or ſerving as aforeſaid, ſhall (upon application by him 
each re · “made to ſuch ſheriff, under-ſheriff, or other officer,) have a 
returning « certificate, teſtifying ſuch his attendance or ſervice done, which 
er-ſherif, « certificate the ſaid ſheriff, under-ſheriff, or other officer, is 
rſons con- hereby directed and required to give without fee or reward; 
alphabet! © and the ſaid book ſhall be tranſmitted by ſuch ſheriff, under- 
ſome book * ſheriff, or other officer, to his or their ſucceſſor or ſucceſſors 
3 and 5 from time to time. 8 : 
rein, ſhal $6. © It is further enacted, That no ſheriff, under-ſheriff, 
ute, A “e bailiff, or other officer, or perſon whatſoever, ſhall directly or 
before * indirectly take or receive any money, or other reward, to ex- 
be holden * cule any perſon from ſerving or being ſummoned to ſerve on 
: * juries, or under that colour or pretence ; and that no bailiff, 
herif, u * or other officer, appointed by any ſheriff, or under-ſheriff, to 
return ? * tummon_ juries, ſhall: ſummon any perſon to ſerve thereon, 
perſon 10 * other than ſuch whoſe name is ſpecified in a mandate ſigned 
che juſtices k 


by ſuch ſheriff, or under-ſheriff, and directed to ſuch bailiff, 

or other officer; and if any ſheriff, under-ſheriff, bailiff, or 

other officer, ſhall wilfully tranſgreſs in any of the cafes afore- 

ted: of : ſaid, any ſuch judge, Cc. is required, on examination and 

Amt eng Proof of ſuch offence in a ſummary way, to ſet a fine or 

officer, 4 . 44 fines 
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tc fines upon any perſon or perſons ſo offending; as he ſhy 


« think meet, not exceeding 10/7. according to the nature of the 
& offence. | | 


$ 7. * And whereas by the ſaid act of ) & 8 W. 3. and by the 


« 3 & 4 Ann. all conſtables, tythingmen, and headboroughs, are 
©. obliged to give in true hfls at the reſpectiue quarter ſeſſions of the 


« peace holden for each county, riding, or diviſion, of the name and 
« places of all perſons within their reſpective precincti or places, qua- 
« Jiſied to ſerve on juries, to the juſtices of the pence in open court, 
« which hath by experience been found inconvenient and expenſive t 


& ſeveral conſtables, tythingmen, and headboroughs, ſuch quarter fel | 


« frons being often held at a great diſtauce from their abode ; for r- 
ac medy wheresf it is enacted, That it ſhall be lawful and ſufficient 
& for all or any conſtables, &c.-after they ſhall have made and 


ce completed ſuch liſts of perſons quahfied to ſerve on juries, for 


ac their reſpective pariſhes or precincts, to ſubſcribe the ſame in 
te the preſence of one or more juſtice or juſtices of the peace, 
ce for each reſpective county or place, and alſo at the ſame time 
tc to atteſt the truth of ſuch liſts upon oath, to the beſt of their 
knowledge or belief, which oath ſuch juſtice or juſtices reſpec- 
<« tively are required to adminiſter ; and the ſaid lifts ſhall (being 
<« firſt ſigned by the faid juſtices reſpeCtively, before whom the 
ce ſame ſhall be atteſted on oath, and ſubſcribed as aforeſaid) be 


& delivered by the ſaid conſtables, &c. to the chief or high cot. 


The 

24 Geo. 2. 
c. 28. al- 
lows fees to 
jurymen, 
and ipeciſies 
what coſts 
Mall be paid, 
for praying 
a ſpecial 
jury. 


2 Roll, 
Abr. 626. 

9 Co. 118. b. 
2 Init. 568, 
2 Hawk. 
P. C. e. 41. 


c ſtables of the hundreds or diviſions whereunto the fame ſhall 
< reſpeCtively belong, who are required to deliver in ſuch liſts to 
ce the juſtices of the peace for the county, &c. at their reſpeQire 
„“ general quarter ſeſſions in open court, atteſting at the fame 
ec time, upon oath, their receipt of ſuch liſts from the conſtables, 
“ c. reſpectively, and that no alteration hath been therein 
& made ſince their receipt thereof; and the ſaid liſts ſo delivered 
e in and atteſted, ſhall be deemed as effectual as if they had 
© been delivered in by the conſtables, c. for their reſpecti 
« pariſhes and precincts *.“ 


4. In what Time ſuch Proceſſes are returnable, 


Proceſs againſt jurors may be returnable immediately into tht 
King's Bench for the trial of an indictment found in the (a) cout- 
ty where it ſits, whether for a crime in ſuch county, or for 1 


' treaſon bejond ſea; but for the trial of an indictment remored 


by certiorari from a different county, there muſt be fifteen dajs 


TA Wether between the teſte and return of every ptoceſs. 


ſuch indictment were originally taken in the King's Bench, or taken before juſtices of the peace of it 
ſame county, and removed into the King's Bench by certiorari. 2 Hal. Hiſt: P. C. 260, 


2 Hawk. 


P. C. c. 41. returned immediately for the trial of a priſoner z alſo it hath be 


4, and 
everal au- 
. thorities 
there cited, 


(5) That as 


Juſtices in eyre, or of gaol-delivery, may order a jury to be 


adjudged, that juſtices of (6) yer and terminer may for the ti 
of an iſſue joined before them award a venire returnable the ſame 


day on which the party is arraigned: and it hath been joe 


Jak 5 
e fal I 737 


of the that juſtices of the peace may do the like; but it is ſaid, that to the com- 
there are ſtrong authorities to the contrary, unleſs the priſoner 5 
by th conſent, or the crime amount to felony, — 
N though there goes out a general precept in the names of three or more of the commiſſioners, and under 
ns, are their ſeals, fifteen days before the ſeſſions, directed to the ſheriff to return twenty-four jurors to try the 
Ly of the iſſue between the king and the priſoners to be arraigned ; yet this is but preparatory, and to have a Jury in 
ame and readineſs ; for after the priſoners are arraigned, and have pleaded to the country, a precept ought to iſſue 
to the ſheriff in nature of a wenire fac. which may bear teſte the ſame day that the priſoners plead, com- 
es, qua- manding the ſheri f return twenty-four, &c. to try the iſſue upon ſuch a day. 2 Hal. Hiſt. P. C. 
PN court, 261, Or they may make the precept returnable the ſame day that the priſoners plead, wiz. ad 
enſive 10 beram primam poſt meridiem, & e. for juſtices of oyer and ter miner may take their indictment and arraign 
5 the priſoners, and try the ſame day. Ibid. And it is there alſo ſaid, that the juſtices of the peace, 
iter feſ- as to the point of their precepts of a/enire face agree with juſtices of oyer and terminer z for they are, as 
. for re- to this purpoſe, commiſſioners of oyer and terminer, and may indict, arraign, and try the ſame day, in 
ſufficient caſes of ſelony. 66 
1ade and Fr 5 | 8 | 
d A vemre before juſtices of oyer and terminer, returnable at a 2 Hal. Hig, 
r day certain, is erroneous, unleſs the ſeſſions appear to be adjourn- P. Be 
5 peace, ed to the ſame day, becauſe otherwiſe it ſhall not be intended þ Ea 
RR e that their commiſſion continued fo long; but ſuch venire may 5 6. 
of chew be returnable at the next aſſiſes, and then tried by virtue of 
es reſpec- I E. 6. cap. 7. x 5 ; : | 
all (being Here it may be proper to take notice, that the ſtatutes of 
de 1&5; V. & M. cap. 24. and 7&8 V. cap. 32. require that 


reſaid) be jurors ſhall be ſummoned fix days before they appear, which 


high cot- ſeems to make it neceſſary that whenever a venire fac. or particu- 
Came ſhall lar precept 1s required, there thould be ſix days between its teſte 
uch lifts to and return; and to this purpoſe it is enacted by the laſt mentioned 
 reſpeQint ſtatute, "That every ſummons of any-perſon qualified, Sc. ſhall 
the fame « be made by the ſheriff, his officer, or lawful deputy, fix days 
conſtables, before, at the leaſt, ſhewing to every perſon ſo ſummoned the 
en therein “ warrant under the ſeal of the office, wherein they are nomi- 
o delivertd * nated and appointed to ſerve; and in caſe any juror, ſo to be 
H they had ” ſummoned, be abſent from the uſual place of his habitation 
r reſpedin n at the time of ſuch ſummons, in ſuch caſe notice of ſuch ſum- 
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of the act.“ 


mons ſhall be given, by leaving a note in writing, under the 
hand of ſuch officer, containing the contents thereof, at the 
dwelling-houſe of ſuch juror, with ſome perſon there inhabit- 
ing in the ſame. br. g | 5 

Provided that thoſe acts ſhall not extend to give or require 
any longer time for the ſummoning of any juries, that are to 
try any 1flues joined in any of the ſaid courts that are triable 
by jurors of the city of London or county of Middleſex, than 
was by law required before the making of the act, nor ſhall -- 
extend or be conſtrued to give any longer time, or other day, for 
the return of any writ, precept, or procefs of venire facias, habeas 
corpora, or diſtringas, for the ſummoning, attaching, or diſtrain- 
ing of any jury to appear, than was by law required before the 
making of the act; but that where there ſhall not be fix days 
between the awarding of ſuch writ, precept, or proceſs, and 
return thereof, every juror may be ſummoned, attached, 
or diſtrained to appear at the day and time therein men- 
toned or appointed, as he might have been before the making 


Vor U. 3B 5. Where 


5. Where the Jury muſt appear. Rn b 


2 Inſt. 42z2 At common law, the jurors and parties were to appear at he . 
9 court (a) where the ſuit or proſecution was depending, which oc-- A 
Cro. Car. Caſioned a great expence, and a great conflux of people to the if 
$49. ſuperior courts; to remedy which inconveniency, it was ordained is 
(a) 7"® by Weſtm. 2. cap. 30. that all pleas in either Bench, which re- t 
a venire te- quire only an eaſy examination, ſhall be determined in the coun- aff 
deer, at try, before the juſtices of aſſiſe, by virtue of the writ preſeribed pr. 
before ju by that ſtatute, commonly called the writ of , prius. en 
tices of er, &c. needs not expreſs before what juſtices it ſhall be returnable, for it cannot but be in- wa 
tended that it ought to be returned before the court that awards it, 29 E. 3. 30. b. 29 Aſſ. p. 33, jur 
S8. C. Br. tit. Error, p. 124. S. C. Dyer, 315. pl. 99. S. C. 2 Keb. 855. . 5 
2 Inſt. 23. The manner of contriving it was to direct the venire to return od 
1 ee ber the jury at ſome day the next term, unleſs the juſtices prius tali ; 
40 4 76. tie, & lo venerint; and thus the niſi pri firſt on th the 
10 Atte, ; prams was at hrit on the 
i venire, and continued in that manner from Ed. 1. to Ed. 3. for the 
1 though there were no iſſues returned on the venire to make them and 
Wl 5.0m at niſi privs; yet it was ſo much a greater difficulty on 5 
3 them to appear afterwards at Miſlininſter, which if they did not, 5 
„ | the diſtringas iſſued, that it had its effect to bring them in their wn 
MN | proper counties; the writ was contrived to command them to ox 
Wn come into court, becauſe it would have been improper for the I 
. court to have commanded them to come into any other place; ſo mw 
Wh that their appearance before the juſtices of aſſiſe is an excuſe for 80 
1 their non- appearance in bank; but if they did not appear at the t 
Wo aſſiſe, nor at We/?minfter, then iſſued a habeas corpus and difiringa! dun 
to bring them up. | go 
Wo rials per The ancient practice of the defendant's being eſſoignable on To. 
.* e, 79 the venire was a great miſchief in this proceſs; becauſe, if he did wh 
"0 not appear, the jury were afterwards obliged to appear in bank; a 
and there was another miſchief in this proceſs as it then ſtood, ET 
| that the parties nor ſeeing the panel beforehand, they could not Fr 
be prepared to make their challenge; and the firſt of theſe mil- 0 af 
chiefs was pretty well remedied by laying the coſts on the de- and 
ſendant when the plaintiff prevailed ; but the ſecond miſchief had fuſe 
no remedy till 42 E. 3. cap. 11. whereby it is ordained, that no hes 
inqueſts but aſſiſes and delivery of gaols be taken by writ of ni 
prius, or other manner, at the ſuit of great or ſmall, before that 
the names of all of them that ſhall paſs in the inqueſt be returned 
into the court; and this ſet the proceſs on the ſame foot it now At 
ſtands. _ | 88 : Is on! 
Trials fer From henceforward they could not place the 2% prius in the tetite; 
Pais, 76. venire, as was directed by the ſtatute of We/lminſler 2. becauſe ii . 66 
is directed that no inqueſt be taken at i prius until the inqueſt ve hould 
returned in court, and therefore the clauſe of niſi prius was taken ſengez 
out of the venire and placed to the habeas corpus and dijirmge! Der 
which was ſo awarded on the roll in the jurat.; this had many ir re. 
good effects; 1/7. For that the plaintiff and defendant knew * nd try 
_— 


names of the jury, in order to their challenges, 2dly, The 755 
3 5 el 


Juries. 


being returned, the defendant had no eſſoign on the habeas corpus 
and diffringas, but was obliged to appear, elſe by Weſtminſter 2, 
cab. 27. the inqueſt was taken by default as if he had appeared. 
Another advantage was, that the jury on the /, prius were fined 
i: they did not appear; and therefore the clauſe in the diſtringas 
15 quod habeas corpora eorum coram nobis apud Weſtm. die Lune prox. 
7% vel coram fuſticiariis noftris ad afjiſas in com. tuo tenend. 
aſſign, f prius die, Qc. and ſince they could fine them on this 
proceſs according to their offence, they granted ni priur in the 
enſuing di/fringas, and did not compel them to try it at bar; which 
was more convenient than the ancient way, where the appearing 

juror was obliged by his companions default to come up to Weft- 

ninſier ; but now every one has iſſues returned on him for his 

own default. | | 

The day at nf prius and in bank are in conſideration of law 6 Mod. g; 
the ſame, becauſe the writ of nf prius, which gives authority to 
the judge to try the cauſe in the country, is inſtead of the court, 
and therefore the pofea certified by him on the day in bank is the 

ſame as if the jury had come up to the court, and the trial had 
been had in open court.z and this, as has been ſaid, is ſor the 
eaſe of the ſubject, that the jury and witneſſes may not come out 
of the proper county. 

It ſeems agreed, that an iſſue joined in the King's Bench upon Oro Car, 
an indictment or appeal, whether for treaſon or felony, or a 34% _ 
crime of an inferior nature, committed in a different county 41 
ſrom that wherein the court fits, may be tried in the proper 74. 

2 county by writ of rife prius, by virtue of the ſtatute of Nm. 2. Raym. 367. 
rin ga 600. 30. 


4 


739 


le on Yet inaſmuch as the king is not expreſsly named in the ſtatute, 2 Leon. 110. 
he did and it is a general rule that he ſhall not be bound by a ſtatute 5 Med. 123. 


ic} 8 . In an 
ph which doth not expreſsly name him, it ſeems to have been gene- (2) oe 
Rood ally holden, that wherever the king is a party, it is irregular to barretry, 
U CY * * . 0 . . * > Z 6 p 3 
ald not grant a trial by nf prius without his ſpecial warrant, or the Whch.kem 


ed to require 


Pet (a) aſſent of his attorney; but it ſeems the court may grant it in great exa- 

+ ks at (5) appeal in the ſame manner as in any other action. mination, 

the | | the court 

lief had refuſed to grant a trial by ziſi prius at the motion of the attorney-general, till the king by his letters 

that no bad hignified his pleaſure that it ſhould be ſo tried, Cro. Car. 348. (5) But not where the jury is 
© if o ve from two counties. Dyer, 46. pl. 8. See 2 & 3 E. b. c. 24. Q 2.3. 

t OL 70 | | 

ore that 

eturned 6. What Number are to be returned. 

t it now i TA . : 
FD Although by the words of the writ of venire facias the ſheriff co. Lit. 
in the s only to return twelve, yet by ancient courſe he was obliged to 755* 4 

5 = 1 urn twenty-four; and this, ſays my Lord Coke, is for expedi- 
gw” 3 hon of juſtice z for if twelve ſhould only be returned, no man 
NT Lain Puould have a full jury appear or be ſworn in reſpect of chal- 
- 3 wn without a Zales, which would be a great delay of trials. 
1 os | Rey by - 
ws But though the ſheriff! return a leſs number, as where the ſhe- Cro. Car. 
] MEE} £ 
ha 1 75 ” returned only twenty-three, and a ſufficient number appear, 223. 
ns? -t try the iſſue, this will be aided by the ftatutes of 7eoforl as a 
The n muureturn. Y 
el b 
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2 Hal. Hitt, 


The precept that iſſues before a ſeſſions of gaol-delivery, over. 


P. C. 263. and terminer, and of the peace, is to return twenty-four, and 


2 Hal. Hiſt, 
P. C. 263. 
(a) Bur it 
has been 
holden, that 


commonly the ſheriff returns upon that precept forty-eight. 


But the award or precept to try the priſoner after he hath 


pleaded, is only venire facias twelve, and (a) twenty-four are re- 
turned by the ſheriff on that panel. 


in. trials on the crown fide for criminals the ſheriff may be commanded to return any 


number the court pleaſe, and accordingly, in Sir H. Vane's trial, the ſheriff returned ſixty. Keling, 16, 


Godb 370. 
Keb. 310. 
(5) This 
ſtatute ex- 
tends not to 
jurors re- 
turned for 


try of cri- 


Taiilal perſons, 


Before this 

- Katute the 
ſheriff uſed 
to return a 
ſeparate jury 
in every 
cauſe, By 
the gth S of 
this ſtatute, 
the number 
in Wales for 
the grand 
f:\ons not 
to be lefs 
than ten, 
Nor more 
than fifteen 
out of every 
hundred, 
and to be 
ſummoned 
eight days 
be fore. By 
the roth 8 
the number 
in the coun- 


ties palatine 


the ſame as 
in other 
parts of 
{npland, 
and to be 
ſummoned 
fourteen 
days before. 


At common law in civil cauſes, it ſeems the ſheriff might have 
returned. above twenty-four if he pleaſed ; and therefore by the 
ſtatute of () Weſtminſter 2. cap. 38. it is recited, 'That whereas the 
ſheriffs were uſed to ſummon. an unreaſonable multitude of jurors, 
to the grievance of the people, it is ordained, that from thence- 
forth in one aſſiſe no more ſhall be returned than twenty-four, 
Kel. 16. + : 


And now by the 3 Geo. 2. cap. 25. { 8. it is enaCted, “That 
« every ſheriff or other officer, to whom the return of the venire 
* facias juratores, or other proceſs, for the trial of cauſes before 
« juſtices of aſſiſe or 2 prius, in any county in England, doth 
& or ſhall belong, ſhall upon his return of every ſuch writ of venir: 
&« #acias, (unleſs in cauſes intended to be tried at bar, or in caſes 
« wherc a ſpecial jury thall be ſtruck by order or rule of court) 
© annex a panel to the ſaid writ, containing the chriſtian and 
c ſurnames, additions, and places of abode of a competent num- 


« ber of jurors named in ſuch lifts as are qualified to ſerve on 


« juries, the names of the perſons to be inſerted in the panel 


« annexed to every venire facias for the trial of all iſſues at the 
e ſame aſſiſes in each refpective county, which number of jurors 
ce {hall not be leſs than forty-eight in any county, nor more than 
c ſeventy-two, without direction of the judges appointed to go 
« the circuit and fit as judges of aſſiſe or 2 privs in ſuch county 
« or one of them, who are reſpectively hereby impowered and 
ce required, if he or they ſee cauſe, by order under his or their 
ce reſpective hand or hands, to direct a greater or leſs number; 
« and then ſuch number, as ſhall be ſo directed, ſhall be the 
«© number to ferve on ſuch jury, and that the writs of habeas cr. 
« pora furatorum or diſiringas, ſubſequent to ſuch writ of venim 
« facias, need not have inſerted in the bodies of ſuch reſpeQue 
« writs the names of all the perfons contained in ſuch panel; 
« but it ſhall be ſufficient to inſert in the mandatory part of ſuch 
« writs, reſpectively, corpora ſeparalium perſonarum in panellb hut 
ce brovi annexo nominatarums, or words of the like import, and to 
« annex to ſuch writs reſpeCtively panels containing the ſame 
e names as were returned in the panel to ſuch venire facias, wi 
« their additions and places of abode, that the parties concerned 
ce in any ſuch trials may have timely notice of the jurors who a 
« to ſerve at the next aſſiſes, in order to make their challenges 
« to them, if there be cauſe; and that for making the retum 
« and panels aforeſaid, and annexing the ſame to the reſpectit 


« writs, no other fee or fees {hail be taken than what * 11 
ü «« allow 


— 
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" ber, by law to be taken for the return of the like writs and 
, Poe e to the ſame, and that the perſons named in ſuch 
panels ſhall be ſummoned to ſerve on juries at the then next 
« aſſiſes or ſeſſions of ne prius for the reſpective counties to b 
% named in ſuch writs, and no other.“ vs 


74" 


7. Of awarding Proceſs by Proviſo. 


If the plaintiff after iſſue joined neglects to try his cauſe the Tria! 
firlt aſſizes in the country, or the firſt term in Middleſex or London, F 4 17. 
the defendant is at liberty to bring down the cauſe by proviſo 10 8 
called by the clauſe in the venire facias, which ſays, proviſo fem r 
quod ſi duo brevia inde tibi pervenerint, unum eorundem tantum mo 
& exequaris ; for both plaintiff and detendant having put them- 
ſelves upon their country, the plaintiffs laches ſhall not prevent 
the defendant's diſcharging himſelf from the action and therefore 
* cage is as well open for him as for the plainiiff f 
- Ber 1 1 provife (i. e. with a clauſe that if two writs come Dyer, 215. 
, execute one of them only) may be taken out Pl 51. 254- 
not only when the plaintiff neglects to take out the venire the ſame E 
term, but alſo upon his neglect to get it returned; and in like Leid. 16 
_— 2 the mr al 22 the like default in ſuing out an l. 1 
as corpora, or other ſubl; e ä 
ou the ik w eden N Pp ſs, the defendant may ſue 
ut where the defendant hath ſued out an provi 
there are authorities that the plaintiff is to e 5 28.254. 
ſequent proceſs upon it in the ſame manner as if he had ſued out ple 34+ : 
the firſt, and that it is irregular for a defendant to take o 22 
ſuch ſubſequent proceſs ti aintiff au l 6 MAT I_G 
| eq proceſs till the plaintiff has made a default in © Mod. 246. 
reſpect of the ſame kind of proceſs, except only in ſuch actions 
wherein the defendant is an actor as well as the plaintiff, as in 
pc or error, or quare impedit againſt a patron only, or prohi- 
ition, e., in which actions the defendant may either take out 
5 proviſe without any default in the plaintiff, or may, if 
3 3 

on ay Ire. apes phony the ſame manner, as the plaintiff, with- 

n EO _ _ in actions wherein the king is ſole 2 Leon. 110. 
pie ts, there can be any proceſs taken out by Leb. 195. 
proviſo becauſe no laches are imputable to the king: alſo, it hath „ 
een queſtioned whether there can be any ſuch proceſs in informa ge 
** Jui tam, becauſe the king is in ſome ſort a party. og” 
We A ſeems agreed, that it may be ſo awarded in any appeal, Keilw. 276. 

— om =p: r. e ee in the ſame manner as in other 2. 70. 
re „ _— _ ath made default in relation to the 
es rs, wy W. 3. cap. 32. which gives a venire facias de novo 
1 E > is not tried the firſt aſſiſes, it is enacted, © That 
he fs y efendant or tenant in any action depending in any of 
Why PEW We/tminfter ſhall be minded to bring to trial any 
2 joined againſt him, when by the courſe in any of the ſaid 
courts he may lawfully do the ſame by proviſo, ſuch defendant 
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742 „ 
& or tenant ſhall or may, of the iſſuable term next preceding ſuch 
« intended trial to be had at the next aſſiſes, ſue out a new venire 
cc facias to the ſheriff by provije, and proſecute the ſame by writ of 
&« habeas corpora or dijlringas, with a if: privs, as though there had 
tc. not been any former venire facias ſued out or returned in that 
& cauſe; and ſo 7zatzes quoties as the matter ſhall require.“ 


8. Of the Neceſlity of returning a Panel into Court, and where a 
Priſoner may demand a Copy of it. 


By the 42 E. 3. cap. 11. it is recited, that divers miſchiefs had 
Happened, becauſe that the panels of inqueſts, which had been 
taken before juſtices by writ of /cire facias and other writs, had not 
been returned before the ſeſſions of the juſtices at the ny privs, 
and otherwiſe, ſo that the parties could not have knowledge of 


the names of the perſons which ſhould paſs in the inqueſt ; where- 


by divers of the people had been diſinherited and opprefled ; and 
(a) The ſta- thereupon it is ordained, * That no inqueſt but (a) aſſiſes and 
- 4 og &« deliverances of gaols be taken by writ of 7/: prius, nor in any 
Vers all c other manner, at the ſuit of the great or ſmall, before the 
for afſiies. ( names of all of them that ihall paſs in the inqueſt be returned 


3 lait, 275. cc in the court.” 


2 Hauk. This ſtatute extends as well to writs of 2% privs in criminal caſes 

5 c. 4%. as in Civil, and to jurors returned upon a fales as well as to thoſe 
returned upon a principal panel. - 

Id. $22, Put it feems that in trials before the juſtices of gaol-delivery 


the priſoner has no right to a copy of the panel before the time of 
his trial, except only in caſes within the purview of 75 & 8 V. z. 
cap. 3. which enacts, «© That every perſon indicted and tried for 
e high treaſon, or miſpriſion thereof, (except it be for counter- 
&« feiting the coin, Sc.) ſhall have a copy of the panel of the 
& jurors Who are to try them duly returned by the fheriff, and 
delivered unto him two days at leaſt before he ſhall be tried.“ 
Id. § 23. It hath been adjudged to be ſufficient, within the intent of this 
act, to deliver to the priſoner a copy of a panel arrayed by the 
ſheriff beſore it is returned to the court, if the very ſame panel ve 
afterwards returned. | | 


9. Of the Trials going off pro Defectu Furaterum ; and therein of 
| drawing a Juror. 


Pid: the ſta- If a wenire is awarded, and the parties do not go to trial the next 
1 8 . aſſiſes, but it hes for ſeveral terms, the continuance may be made 
which gives by à bie. nen 7:5/1t breve ; but if a iſe prius be awarded, and ſome 0l 
awerirefa- the jury appear, and the panel be not full, ſo that the trial 1s 10 
ag FR, carried on, they enter thoſe of the jury that appeared, and alli nit 
cauſe be not ve ne reirit, ideo reſpectuemtur to the next term pro defetiu Juras 
tried the and at the day in the next term they award an alias diſtringas to the 


firit aſtiles. ; RY — 4 7 * 1 8 
[But, not- next aſhes, with a % privs until the next term. 


withttanding the ſtacuic, if after a ſpecial jury has been ſtruck, the cauſe goes off for defect of juroß 


* . } 4 3 $ . 
no ne- jury can be ſtruek; but the cauſe mutt be tried by the jury firſt appointed. Rex V. e 
: 5 
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Juries. 1 
+ Term Rep. 453. And the ſame jury ſhall ſerve for the trial of the cauſe, notwithſtanding an inter- 
mediate change of ſheriffs, Rex v. Hart, Cowp. 412+] 


It is holden by the opinion of ſome, that in a criminal caſe not Vent. 28. 
capital, after a jury ſworn and impanelled, and all the evidence Rm. 84. 
given, the king's counſel] may, without the party's conſent, with» 
draw a juror, and have the cauſe tried over again. 

But herein the better opinion ſeems to be; /, That in capital Carth. 465. 
caſes a juror cannot be withdrawn, though all parties conſent to (a) bod maj, 
it. 2dly, That in criminal caſes not capital a juror may be with- wing alt 
drawn, if both parties conſent, but not otherwiſe. 3dly, That in night, could 
all (a) civil cauſes, a juror cannot be withdrawn, but by conſent 2% 855%, a 


: juror by 
of all parties, g conſent was drawn, Cro. Car. 484. 


It hath been holden, that a juror withdrawn from the panel by Ca. Law and 
conſent of both parties, to the intent the trial might for that time E4 390+ 
1 , . 1 8 art and 
go off pro defects juratorum, it being neceſſary for the jury to have Bainard, 
2 view, may be of the jury, when the cauſe eomes to be tried at 
a ſubſequent time, and that this being neither a principal cauſe of 
challenge, nor to the favour, cannot be error. 


(C) In what Caſes, and in what Manner a Tales is 
grantable. 


QINCE the (5) 3 Geo. 2. for the regulation of juries, by which the (3) It hath 
ſheriff cannot return -leſs than forty-eight jurors, the uſe of a 0p 8 
tales ſeems to be taken away; but as the ſtatute herein extends fats, f 


5 : 8 g ſtatute, that 
only to civil cauſes, it will ſtill be neceſſary to conſider the man- a rates de 
ner of awarding a tales, eſpecially in criminal caſes. circunſlantis 

bus was al- 


lowable upon ſpecial juries, by Raymond, C. J. in the cafe of the King v. Franklin, Trin. 5 Geo. 2. 
2 Kel. 77. pl. 39. 21 Vin. Abr. 313. pl. 12. * In ſpeclal jury cauſes, and in common, a 
tales is allow able. lt is the conſtant practice. 


If all the jury did not attend on the habeas corpus or di/lringas, 10 Co. 104. 
whether by reaſon of the death of ſome pf the perſons returned, 3 359. 
or for any other cauſe; or if ſo many be challenged and drawn, 1 
that there do'not remain a ſufficient number to make a jury; or if Abr. 677. 
after the jury is charged one or more of them die, there are at - ee 877 
common law the writs of wndecim, decem, or oclo tales, (c) according p. fo —_ . 
as the number was deficient, to force others into court to try the [{c) This is 
ſue, or by (4) ſtatute, the plaintiff may pray a Zales de circumſlanti- en ome. 
bus to prevent the delay of the decem tales. 3 

5 Term Rep. 456, 7. 452.] (4) For this purpoſe, vide the ſtatutes 35 H. 8. c. 6. made perpetual 
by 2 & 3 E. 6. c. 32., 4 & 5 Ph. & Mar. c. 7., 5 Eliz. c. 25. 14 Eliz. c. 9., 7 & $ W. 3. c. 32. 
= The plaintiff may avoid a nonſuit by refuſing to pray a tales. Jenkins v. Purcel, 2 Str. 707. J 


A tales may be granted as well on the application of the defen- Cro. Car. 
dant as plaintiff; but it ſeems that a defendant cannot regularly 2 hy. 
Pray it till there has been a default in the plaintiff. 2 Roll. Abr. 
671., and in Dyer, 259. pl. 2., it is ſaid, that if a full jury do not appear, and the plaint ff prays'a 
&fer gas without praying any tales, the court ought to grant It at the prayer of the defendant, 
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Bulſ. 121. 


Dyer, 213. 
pl. 41. 

(a) But a 
tales de cir- 
cumſtantibus 
may be of 
an uncer- 


tain number. 


10 Co. 105. 


2. Keilw. 


176. 


10 Co. 104. 
Dyer, 245. 


N Pl. 64. 


Juries. 


In capital caſes the tales may be granted for a larger number 
than the firſt proceſs; as for ſixty, or forty, or any other even 


number, in order to prevent delays from peremptory challenges ; 


and in this reſpeCt a tales in capital caſes is different from what it 


is in any other caſe; it being an allowed rule, that in all (a) other 


caſes the tales mult be for a leſs number than the firſt proceſs. 
10 Co. 105. as | | , | 


Every fubſequent ales in capital, as well as in all other caſes, 
mult be for a leſs number than the former, except the former 
were quaſhed, in which caſe the next may be for the ſame 
number. | | 

The quaſhing of the array of the principal panel doth not quaſh 
that of the tales, but the inqueſt ſhall be taken by thoſe returned 
on the zales, if there be a ſufficient number, otherwiſe more ſhall 
be added to them by a new tales; but if all the perſons returned 
on a habeas corpora be challenged and drawn, there ſhall not be a 
tales awarded but a new venire; for the word tales plainly refers to 
ſome others, to whom the perſons returned are to be like: alſo, 
if the firſt habeas corpora be quaſhed, the ſecond with a zales cannot 
be quaſhed with it, and the party muſt go on as if the wentre had 


only been returned, and nothing done upon it; for where a pro- 


ere. Bis: 


Foz. 2 Roll. 


Abr. 671, 


Noll. Abr. 
798. 


Cro. Jac, 
677. 


Raym. 367. 
Keb. 490. 
6 Mod. 246, 
{ Such war- 
rant not 
neceſſary 
wheie the 
proſecutor 


hath an intereſt. 


Keilw. 176. 


pl. 10. 
Plow. 100. 
Yelv. 23. 
Jenk. 340. 


(65) That 


before juſ- 
tices of gaol- 
delivery this 
learning of 
ta es is not 


ceſs is quaſhed, all that ſollows and depends upon it falls with it. 
It ſeems, that a zales is not grantable on the return of a venire, 
but only on the return of a habeas corpora or diſtringas, becauſe 


it appears not before ſuch return, but that a full jury may appear. 


A diſtringas or habeas corpora, with a command to add ſo many 
more to thoſe ſummoned on the verire, is the firſt proceſs againſt 
the ralec. | | 

If a juror be withdrawn after a trial commenced, whereon a tales 
de circumflantibus was awarded, and afterwards a new habeas corpo- 
ra be taken out with a Zales, it ſhall appoint the tales to be added 
to the jurors firſt returned, and alſo to thoſe returned on the tale 
de circumſlantibus, | 5 

The ſtatutes, which authorize juſtices of 2% prius to award 1 
tales circuniſtantibus, extend as well to all capital caſes as to others; 
but it ſeems that ſuch a ales cannot be prayed for the king upon 
an indictment, or criminal information, without a warrant from 
the attorney general, or an expreſs aſſigument ſrom the court, be- 
fore which the inqueſt is taken. 

1 Lev. 223.] 


It ſeems not to be clear, that a tales is grantable by juſtices of 
ojer, c., or of (5) gaol- delivery; but if a trial be put off before 
juſtices of gaol-delivery for want of a full jury, they may, without 
doubt, order a larger panel, whereon the former jurors ſhould be 
returned in the ſame order as before, and called to be ſworn 3s 
they ſtand, without any more regard to thoſe who were ſworn be- 
fore, than to the others; and the like method is to be obſerved as 
to a jury returned with a ales. 


of much uſe, becauſe there is no particular precept to the ſheriff to return either jury or tales, but thy 
zeneral precept before the ſeſſions, and the award or command of the court upon the plea of che pile 


tone r. 


2 Hal. Hilts . Co 269% 


On 
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r On a writ of error of a judgment given in the court of Bri/ol, it Mich. 
n was ſolemnly adjudged, that a cuſtom in an inferior court to try 5 
3 by a tales de circumſtantibus was void, as it breaks down that im- eng 2h 
it portant rule, that trials muſt be per pares, and admits an unlimited Knight, 
er latitude of gleaning together any ſet of men for jurors, however 3 
profligate and unfit for the office, and entirely deprives the parties 1 8 
of their challenges. 

es It was agreed to be common practice in the circuits, that if but Sel. Caf. 
\er one juror appears and he is challenged, there may be twelve taleſ- Evid. 110. 
me men ſworn, who may try the cauſe. | 

[A juror who has been challenged on the principal panel, ought Parker v. 
aſh not to be ſworn as a faleſman.] 3 Thoroton, 
81 | I 25 640. 2 Ld. Raym. 1410. 
hall 
ned | : : 
e 2 (D) In what Caſes, and in what Manner Special 
s to Juries are appointed. 
Iſo, | 
—_ a juries are appointed on motion and application to the 2 Lil. Re- 
pro- court for that purpoſe, on which, if the court think it rea- x 155 
9 8 ſonable, the ſheriff is to attend the ſecondary or maſter with his eee 
ws. book of freeholders, who, in the preſence of the attornies on jury of mer- 
Wes both ſides, names forty-eight freeholders, and then each party chants if 


i p ts. . they thinlæ 
year. ſtrikes out twelve, by one at a time, the plaintiff or his attorney it conve- 


many beginning firſt, and the remaining twenty-four are returned by nieat. Bid. 


WN the ſecondary, as the jury, to try the cauſe. 

3% If the rule was entered into by conſent, it is ſaid to be a con- Salk. 40. 
KS" tempt in the attorney not to be preſent; but to remedy any in- Pl. 1. 

1 e. | conveniency from hence, a rule was made, that when a maſter 

added 1s to ſtrike a jury, viz. forty-eight out of the freeholders book, 

- he ſhall give notice to the attornies of both ſides to be preſent; 

: and if the one. comes, and the other does not, he that appears 

5 ſhall, according to the ancient courſe, {trike out twelve, and the 
a: maſter ſhall ſtrike out other twelve for him that is abſent, | 
pp And it is ſaid, that if by rule of court the maſter is ordered Salk. 40g. 
1 to ſtrike a jury, in caſe it be not expreſſed in ſuch rule that the pl. 1. 
11 8 malter ſhall ſtrike forty-eight, and each of the parties ſhall ſtrike 

out twelve, the maſter ſhall ſtrike twenty-four, and the parties 
have no liberty to ſtrike out any. 

Wes iy ls 9. that a ſpecial jury may be granted to try a cauſe at ut Ca. 
7 f 5 out the conſent of the parties, but never at nit prius, EE 
without unlels for good cauſe ſhewn, ſuch as partiality of the ſheriff, Sc. 

ald be Allo, it is ſaid to be contrary to the courſe of the court of 2 Jon. 222. 
. n as J. K. in capital caſes, to order the clerk of the crown to ſtrike a * Ses the 
a "oh uy Jury as is done by the ſecondary in civil cauſes upon trials an 

Bt bar *. e ä 
erved a5 By the 3 Geo. 2. cap. 25. C 15. reciting, that whereas ſome There can 
; doubt had been conceived touching the power of his majeſty's be no ſpecial | 

ers N ours of law at Vgſtminſter, to appoint juries to be ſtruck before on or fg 
end a clerk of the crown, maſter of the office of prothonotaries, or lony, 
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21Vin, other proper officer of ſuch reſpective courts, for the trials oi « 
Abr- zor- iſſues depending in the ſaid courts, without the conſent of the > 
PF 2 the Proſecutor or parties concerned in the proſecution or ſuit then ge. 6 
penning of pending, unleſs ſuch iſſues are to be tried at the bar of the fame 60 
this wy courts, it is enacted, “ That it ſhall and may be lawful to and 
a ANS 10 . * . 
3 only © for his majeſty's courts of King's Bench, Common Pleas, ang co 
to the trial „ Exchequer, at Weſtminſter, reſpectively, upon motion made on th 
wh x Ine cc behalf of his majeſty, or on the motion of any proſecutor or ler 
. e defendant in any indictment or information for any miſdemel. all 
the court „ nour or information in nature of a quo π¼πwarranto, depending or an 
wy _—_ e to be brought or proſecuted in the ſaid court of Exchequer, o 101 
N © on the motion of any plaintiff or plaintiffs, defendant or de. 
upon a writ © fendants, in any action, cauſe or ſuit whatſoever depending, o len 
5 ce to be brought and carried on in the ſaid courts of King's Bench, qu 
25 Geo. 2. Wc. or in any of them; and the ſaid courts are hereby re- for 
Symonds v. (e ſpectively authorized and required upon motion aforeſaid, in WM wa 
[But in fark « any of the caſes afore-mentioned, to order and appoint a jury ora 
caſe, the to be ſtruck before the proper officer of each reſpective court fou 
plaintiff „ for the trial of any iſſue joined in any of the ſaid cafes, au no! 
the cor. triable by a jury of twelve men, in ſuch manner as ſpcciliiſl on 
for a rule to juries have been and are uſually {truck in ſuch courts reſpec- Omi 
have _ ce tively, upon trials at bar had in the ſaid courts, which fad par 
15 beiten “ jury, fo ſtruck as aforeſaid, ſhall be the jury returned for te cd. 
ſort of com- trial of the ſaid iſſue.“ | 
mon jury. Imp. K. B. 407. 5 Term Rep. 460. And before the introduction of ſpecial jurey 
this rule appears to have been frequently granted for the trial of cauſes at ii privs. Rex v. Smith, E 
1 Str. 265.] No ſpecial jury after common jury proceſs returned. [But in common cauſes between N 
aſſizes and aſlizes, the practice is different. Croſs v. Skipwith, Barnes, 449. Dobſon v. Steren ( 
id. 461. Special jury ſtruck and returned by elizors of the court. Holland v. Heron, Barnes, 44% 
Motion for ſpecial jury too late after wen. fa. and return filed. Clark v. Sheppard, Barnes, 483.] I 
(a) Soon And by 5 16. of the ſaid ſtatute it is further enacted, © I '- ( 
+ bh ce the perſon or party, who ſhall apply for ſuch jury to be ſtrud tl 
this act, it © as aforeſaid, ſhall bear and pay the fees for the ſtriking ſuch 18 
was oe jury, and ſhall not have any allowance for the ſame upon tau 
mined that ( 7: 77 A 
Ml the cots tion of coſts (a). 2 
of a ſpecial jury, except thoſe of ſtriking, muſt be paid by the party loſing. Wilks v. Fame prin 
Andr. 5. 2 Str. 1080. S. C. Eyles v. Smarr, Suppl. to Lill. Pr. Reg. 7. But this giving occal "iis 
to applications for ſpecial juries in trivial cauſes, the legillature interpoſed, and by ſtat. 24 C60, Cale 
c. 18. enacts, that the party applying ſhall, beſides the coſts of ſtriking, pay all the expences occalin unde 
by ſuch ſpecial jury, and be allowed only what he would be entitled to, if the trial had been by a colt . 
mon jury; unleſs the judge ſhall immediately after the trial certify in open court, under his hand gf,“ 
the back of the record, that it was a cauſe proper to be tried by a ſpecial jury. ] 2m 
| chall 
6 17. Provided, “ That where any ſpecial jury ſhall be order vel. 
e by rule of any of the ſaid courts, to be ſtruck by the prop ver, 
c Officer of ſuch court, in the manner aforeſaid, in any & II 
« arifing in any city or county of a city or town, the ſheril cha! 
<« ſherifts, or under-ſheriff of ſuch city, or county of a c ers; 
ce town, ſhall be ordered by ſuch rule to bring, or cauſe to er 
« brought before the ſaid officer, the books or liſts of pe what 
_— . . . . Liehr ” 
& qualified to ſerve on juries within the ſame, out of which y WE 
ce ries ought to be returned by ſuch ſheriff or ſheriffs, in like mi Is 
Wait 


« ner as the freeholders book hath been uſually * a 
my 6 þrov 
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rials of « brought, in order to the ſtriking of juries for trials at the 

of the « bar in the cauſes ariſing in counties at large; and in every ſuch 

jen de- « caſe the jury ſhall be taken and ſtruck out of ſuch books or 

e fame « liſts reſpectively.” | 

to and A rule was made for a ſpecial jury, which was entered into by Mod. ca. 
as, and conſent 3 and afterwards, when the parties attended the maſter, Law and 
1ade on he defendant ſtruck out ſome hundredors, and at the trial chal- 4. 245. 
utor o MY lenged the array for want of hundredors, which the judge of 

demeſ. aſlite allowed a good challenge; and this was held ſuch a breach 

ding or and contempt of the rule, that an attachment was granted 

quer, or . | | | 

t or de. But where in the trial of a q warrants, the defendant chal- The King 
ding, or lenged the array of a ſpectal jury, that had been ſtruck at his re- , Johnſoa, 
s Bench, quelt, for partiality in the ſheriff, an attachment being moved 3 - 
reby re- for, the cafe next above was relied on, but was denied; and it in B. R. 
eſaid, in was ſaid per curiam, that the attachment in the caſe /upra wag 29173-1000. 

2 Kel. 110. 

nt a jury granted by reaſon of the abuſe of the rule; but here the only | 
ve court, foundation is the jury's being ſo ſtruck at his requeſt, which is 

ifes, ant not alone ſufficient 3 for he had a right to challenge the array 

as ſpccial on the proceſs's being directed to a wrong officer; and the rule 

ts reſpec might have been fulfilled another way, viz. as the ſheriff was 

zhich ſaid partial, a proper entry might have been made, and procels direct- 
d for the {WM cd to the coroner. | 
pecial jurit . | FO | ; 
e (E) \ho are to be returned: And herein of the 
nen Qualifications and ſeveral Cauſes for which they 
, 488) may be challenged: And, 
d, “ T " Of Challenges to the Array or to the Polls; and herein where 
> be ſtruck the Inſufficiency or Partiality of the Sheriff or Returning Officer 
king ſuc 15 a principal Cauſe of Challenge, or to the Favour. 

. 

W \ Challenge (a) to jurors is twofold; either to the array, or to co. Lit. 
Bye | the polls, i. e. to the particular jurors; to the array of the 5 8 
Living aca principal panel, and to the array of the tales; and herein my Lord feseral ge. 
dat. 24 0e obſerves, that the jurors: names are ranked in the panel one nifications 
ences crete under another, which order or ranking the jury is called the ar- of the word 
been 2 Rz as in comm 5 | h "Ry" 0 "IT" challenge, 
x his haod vf * >mmon ſpeech we ſay battail array for the order of ide Co. 


8 ſo as to challenge the array of the panel, is at once to 
challenge or except againſt all the perſons ſo arrayed or impa- 


be order nellca, in reſpect of the partiality or default of the ſheriff, coro- 
7 the prog ver, or other officer who made the return. 

in any d Lois kind of challenge is twofold, either a principal cauſe of 
he ſheril challenge, or to the favour, like that to the polls or particular ju- 
of a cf s for it was thought there could be no be no better rule to 
r cauſe u ertain what ſhould be a proper challenge to the officer, than 
s of petit was a proper challenge to each juror's partiality ; for it 
of which | 5 not ſuppoſed that there was a jury per quos rei veritas 
„in like u mee /cir1 paterit, unleſs they were ſettled by a perſon abſolutely 
rdered to! indifferent. 

66 brougl 


A principal 


Lit. 155 b. 


Co. Lit. 1 55. 
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colit. 1565. A principal is grounded on ſuch a manifeſt preſumption of par. 


tiality, that if it be found true it unqueſtionably ſets aſide the ar. | 1 

ray or the juror, but a challenge to the favour leaves it to the gif. 

cretion of the triers. | 8 of 

Co. Lit. 156. There are many principal cauſes of challenge to the array; az Ca 
if the officer return any juror at the party's denomination, or that be 

he may be more favourable to one party than the other; or if ho 

the array be returned by a bailiff of a franchiſe, and the ſherif ye 

return it as of himſelf ; in which caſe the party ſhould loſe his WM tic 
challenges in a default in the bailiff, becauſe the return on record pl: 

is in the ſheriff's name; but if the ſheriff return one within a WW th: 

liberty, this is good, and the lord of the franchiſe is put to his th; 

action againſt him, | ob 

co. Lit. 156. If the ſheriff be liable to the diſtreſs of either of the parties ter 
SY pe mediately or immediately, or if he be his ſervant or officer in fee, « 
(ah But by Or Of robes, or his (a) counſellor or attorney, or have part of the Wl L. 


Finch's land depending on the ſame title; or if he has been godfather kai 


Law, 492 to a child of either of the parties, or either of them to his; 25 
theſe are e b . . lefle 
challenges or if either of them have an action of debt againſt him; or 
to the fa- if an action of battery, or ſuch like, which imply malice, are 
vour only. . ES. : 
F() a - depending between them, theſe are principal challenges to the 155 
of debt to - Array (b). : Wh df, 
recover the penalty of a bye-hw calculated to exclude ftrangers from trafficking in the city of Char. for 
The bye law limited the cauſe to be tried before the local juriſcition there; one third of the penalty 
was allotted to poor priſoners ; one other third to the informer ; and the remaining third was not ſubjed rec 
to any particular diſpoſition. The array was challenged becauſe the local ſheriffs who impanelled it ed: 
were citizens and freemen of Cheſter ; and the polls were challenged, becauſe the jurors were alſo freemen, to! 
Both theſe objections were over ruled by the portmote court of that city, but that judgment was rererſel 
in the court Great Seſſions, and the reverſal affirmed in the King's Bench. Heſketh v. Braddody vou 
3 Burr. 1847, See the form of the challenge, 3 Wooddeſ. 340. | | | this 
| | PE it v 
co. Lit. 136. But if either of the parties be ſubject to the diſtreſs of te wh; 
ſheriff, c. or if the ſheriff, c. have an action of debt againl ] 
either of the parties, theſe are cauſes of challenge to the favour rif 
only; for the ſheriff, Qc. thereby is not under the party's influ tha 
ence, but the party under his. „ dec 
Co. Lit. 156. Conſanguinity, how remote ſoever, between the ſheriff or i ven 
{in the as ror and either of the parties, or affinity by marriage of eber 2, 
v. Wet, party himſelf with the couſin of the ſheriff or the juror, or e a- tur: 
1 Leon. 88. verſo, are principal cauſes of challenge to the array, or to the he 1 
ir was e, polls; but if the marriage be between the ſon of the one and {01 
Coty was the daughter of the other, it is a cauſe of challenge to the frau un!; 
2 challenge only; and he, that challenges the array or a juror for a coul-W ect. 
33 aj age, muſt ſhew how the party is couſin; but if it be found th ] 
and to this he is couſin it is (c) ſufficient, whether it be found in the mann the 
ee alleged or not; and here my Lord Coke notes, that a baſtard all ad 
: * have no kindred. | | 5 5 dedi; 
after time taken to conſider the point, it was adjudged to be a principal challenge by three judges alter 
fourth (Perjam J.) heſitating. From this caſe theſe two poſitions may be inferred : that having D proc 
living by the wife, though ſhe is dead, is ſufficient to continue the huſband's affinity: that it l! be a 
neceſſary that the iſſue ſhould be inheritable to the land, where land is the ſubje& of the action and 


Lit. 156. a. n. 2. Izth edit] (c) That being couſin, though in Sth or gth degree, is fufhc% 
Dyer 319. a. pl. 3. Owen, 44+ | NE 
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J 
That the ſheriff and one of the parties are fellow ſervants, not Dyer, 367. 
a principal cauſe of challenge, but only to the favour. pl. 40. 


It has been doubted whether the (a) leſſor in ejectment, being Roll. Rep. 
of kin to the ſheriff in ſuch a manner as to make it a principal 20%; > e's 
cauſe of challenge, in caſe he had been plaintiff or defendant, has Jo a 
been a principal cauſe of challenge, and by ſome it hath been Moor, 894. 
holden a principal cauſe, for though this is but a fictitious action, W 0 
yet the leſſor only being concerned in intereſt, and the plaintiff a () It is 
fictitious perſon, the courts take notice of the leſſor as the real ſaid, that 
plaintiff, by ordering him in certain caſes to pay coſts, c. but 3 
the better opinion is, that it is no principal cauſe of challenge; ;ugiges as 
that he not being party to the record, the judges ex icio are not fervant to 
obliged to take notice of him, and that to do it in this caſe would 8 e 
tend to delay, which the courts always avoid. ne, 
freehold of J. S., it is a principal challenge, that a juror is within the diſtreſs of J. S., for that the 
title is to be tried. Hutt. 25. — But in this caſe of an ejectment it has been held, in the Houſe, of 
Lords, in the caſe of Holborn v. Banington 1719, that the leſſor of the plaintiff, being a peer, and n3. 
knight returned, was no cauſe of challenge, becauſe he did not appear to be party to the record. [2 Br. 
P. C. 114. tit. Trial, (H. c.) p. N PSY the S. P. was reſolved Mich. g. Geo. 2. between Grimſton, 
leſee of Lord Gower and Gardner; & wide Skin. 229. pl. 8. S. P. See now 24 Geo. 2. c. 18. 84. 


The array of a panel was challenged ore tenus, becauſe it was Co. Eliz. 
returned by the ſheriff two days after he had received a writ of 309 TIP 
diſcharge 3 and it was ſaid per cur, that it could not be challenge 
for that cauſe, becauſe it would be a direct averment againſt the 
record, for it is returned by him as ſheriff, and the return accept- 
ed: but by the advice of the court the party made his challenge 
to the array, becauſe it was favourably made, and returned in fa- 
your of the party, Sc. and iſſue being joined thereupon, and all 
this matter given in evidence, the court directed the triers, that 
it was not duly made and returned, for it was without warrant 
whereupon the array was quaſhed. | 

But where a challenge to the array was taken, becauſe the ſhe- 2 Vent. 58. 
riff who made the return had continued in his office for more =_ 2 
than three months, and not taken the oaths, and ſubſcribed the eh ITE 
declaration required by the act 25 Car. 2. cap. 2. made for pre- Bucks, 
renting the dangers by popiſh recuſants; and ſo his office, by that 
act, was void to all intents and purpoſes before he made his re- 
turn of the jury; this challenge was diſallowed by the court, for 
he muſt be taken here as ſheriff de facto; and if ſuch a challenge 
ſhould be allowed, no trial could be had, but ſhould be put off, 

—_ the party were ready to ſhew that the ſheriff had taken the 
teſt, | | 

The plaintiff for his expedition ſurmiſed that he was ſervant to Cro. Els. 
the ſheriff of the county where the action was brought and triable, 581, Cham. 
and prayed a venire fac. to the coroners, and the defendant non MR 
dedixit ; whereupon proceſs was awarded to the coroners; and 
alter trial, and verdict for the plaintiff, it was moved, that this 
proceſs was miſawarded, and a miſ- trial, for proceſs ought not to 

awarded to the coroners but where the challenge is principal 
and here to ſay that he was ſervant to the ſheriff, is no principal 
challenge, but only to the favour, wherefore, Cc, but the m_ 

, 


«| 


C 
L 

. 
EN. 
1 
1 
1 bh 

w_ 
7 

4 
. 

18 
4 * 

5 l, 

& 

"ASL 
1 
14 
1 
EM 
1 
e 

5 

17 

1 

00g 
7 
1 
8 

7 
4 
Hy 
„ 
ark 

9 
. 

pe | 
5 ** 

. 

i 
þ f 
1 
ly 4 
[A 
BY.!, 

42) 

3 0 

„ 

1 

e 
Fs 
„ 

74 

1 

1 

1 , 

911 
kin 

8 * X 

' 

3 

NN 

W 

„ 

"Wh 

4 i 
13 k k 

wy 

WG? | 

Wills il 

1 [ 

La 

WF, 

1 
65 

VAL ly 
2 

a 

x 1 j 
WH 

* 
NM 

19 

* W. 
12. 

14 9 Y 
160 * 

515 ! 

4 1 5 

ae 

5 kt 

WIS” p 

1 t 

FAD : 

319 8 ) 

11.118 | 

34008 

. 

. 

17 5 

Nen, 

7 4] 

4.) 2AM 

4 

WI; +” 

\ 

Ky A 

569 

. . 
„ 

9 by 1 
0 N 

1 

mM. : 
4 0 

74 4 : 

1 x 
AZ 1 * 

4. : 

_, + Th 

1040 
. 

", ns 

. 

＋ * 

. 

* W 

* ol 

7 N 

1 138 l 
1. 

1 

} [1 

1 IR 
LE. 

7 mn: 
4 
71 3 

i 
5 | 

r 

n ; 

—_— 
268 

44 
. 
ax 1 
14; 8 2464 Þ 
(2220 "1s ; 
1 ; 
. 

I N : 
i F. 
178 t 
* . 

47 / 
* 

x | 
1 
= ö 
71 4 1 4 
- 18 

, t 

+ Th, 7 
1 
„ 

©, 

= 114 

"4 : . 
* j t 

J 1.43 

= 1 © IT 
WA 

WB! mY 

* 451 
_— 
Pp 7 * 

1 4 1 
i * . 

» 1 1 

312 "i 
1,0 i*% 

a 
551˖ | [ 
14 4 

LE. 

j \.\ 58 

. r 
1:25.40 

a 
. Oy. 
1 * 1 : 
* 1.1.9 33 J 
l N „ 
7 kt 
'- 4 i 

1 7 : 
x 
1423 Ft 
LY 4 1 
. 7 1 
_—_ 
"11 ; 
) 
4 5 's 


7 2 .. 
— i 12 
. —— £ 
— 3 
. vr 2 
> . 
* 


— 
—_— 


, 2 
. —— 


r S I 
3233 


= 


750. 
(a) But Cro. 
ac. 547. 
P. cited, 
and ſeems 
adjudged 
contra. 
(5) Vide 
Plow. 74. 


Co. Lit. 1 56. 


b. 157. b. 


Forteſ. 
Laud, Leg. 
Ang. c. 25. 
2 Inſt. 27. 
Vide poſt, 


Co.Lit.156, 
b. 155. b. 
172. b. 

7 Co. 18. 


in Calvin's caſe, 2 Roll. Abr. 656. 


Co. Lit. 6. b. 
155. b. 
158. 4s 

2 Roll, 
Abr. 6.49. 
1 Lev. 263. 
Raym. 380. 
Hal. Hiſt. 
P. C. 303. 
2 Hauk. 
P. C. c. 43. 


82559 


Juries. ? 


held, foraſmuch as if the ſheriff had returned this panel, it hag WM vil 
been a good cauſe to quaſh the array for favour, (a) that the dace 
plaintiff to avoid that delay might well ſhew- it, and have proceſs ſhew 
to the coroners; and the rather, this being a (5) judicial and % 
not an original writ z and the clerks ſaid, there were many prece. Ml © © 
dents accordingly. | I. 


If the challenge to the array be found againſt the party he“ ide 
ſhall have his challenge to the polls; but neither party ſhall being 
take a challenge to the polls, which they might have had to the he w 


array. | taken 
i | | liter | 

2. Where Inſufficiency and not being Liber Homo is a good Cauſe fred 
of Challenge to the Polls. : ug 


A challenge to the polls is, as has been obſerved, a challenge be v 
to the particular jurors, who, it ſeems, of old could not be chal. 
lenged ; for theſe by the feudal law, 'as the pares curtis, were the 3. W 
judges; and therein the rule was pares qui ordinariam juriſdiftionem 
babent recuſari non poſſunt ; but though thoſe ſuitors, as judges of 


the court, could not be challenged, yet the pares, when brought It 
up by writ, were ſubject to be challenged ; and the reaſon is, that oy ; 
there are ſeveral qualifications required by the writ, viz. that they ere 
be liberi & legales homines de vicigeto (of che place laid in the de- ue. 


that 11 


claration ) quorum quilibet habeat decem libras terrar. tenementor. vel ” 
literos 


reddit. per ann. ad minus, per quos rei veritas melius ſciri poterit, & 


qui nec (of the plaintiff: nor defendant) aliquid affinitate attingunt, * 
ad faciend. quand. jurat. patriæ inter partes prædict. Theſe quali- 1 a 
fications were inſerted, becauſe this manner of trial was different “ 
from that below; for, there, the trial being by all the pares, if there Wi orth 
was a majority amounting to twelve, the cauſe was decided by WW". © 
ſuch a number as were neceſſary ; but here, becauſe they brought WF" * 
up but twelve, and they were all to be of one mind, in order to Alſe 
make the verdict, therefore, it was neceſſary there ſhould be ſe . 
veral qualifications mentioned in ſuch perſons who. are to.give 5 
in the verdict in that cauſe; and if any of the qualifications were dich, 


wanting in any one, it was a ſufficient reaſon to reject ſuch 8 
perſon. 3 | 0d, | 

The firſt qualification is, that they ſhould be liber & legaler by ay 
mines; hence it has been always clearly holden, that alien; Wy * 
minors or villeins, cannot be jurors. 2a 
But 
atute 
215 f 
Is no 
whe! 
ace, 
In th 
ntinu 
Butt 


? 
ate 


Alſo, infamy is a good cauſe of challenge to a juror; as that he 
is outlawed (c), or that he hath been adjudged to any corporal po- 
niſhment whereby he becomes infamous (d), or that he hath been 
convicted of treaſon or felony, or perjury or con{piracy, or of for- 
gery on 5 Eliz. cap. 14. or attainted in an attaint for giving 2 falle 
verdict; and it hath been holden, that ſuch exceptions are nd 
ſolved by a pardon ; and it was anciently holden, that excommunt 
cation was alſo a good challenge; yet it ſeems that none of rhe 


above cited challenges are principal ones, but only to the 25. | 
t un 
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wnſeſs the record of the outlawry, judgment or conviction, be pro- 2 Bulftr. 
Jzced, if it be a record of another court; or the term, Sc. be 754-1 (c)But 
ſewn, if it be a record of the ſame court. was, 


a perſonal action be ſufficient to diſqualify. Cro. Car. 134. W. Jon. 193. S. C. (4) According to mo- 
{rn caſes it is not the infamy of the puniſhment, but of the crime, which incapacitates. 2 Will. 18. 


The venire facias was probos & legales homines ; and it was ob- Raym. 417. 


ited, that it ought to have been (a) liberos legales homines, there 8 
„ . > o . = r . 
being a difference between probus, liber & legalis; for that legalis is Blood & at. 
he who is not outlawed, and againſt whom no exception can be Keb. 563. 
aken in this behalf; that probus is not taken notice of in law; and 5. O. 
* h b (a) Libros 
lier hams is not only one that hath freehold land, but that hath for 1;5c-o in 
freedom of mind, and ſtands indifferent, no more inclining to the the werire 
me than to the other; but it was adjudged that probos & libergs mended. 

: 8 : aſter verdiĩct. 
are of one ſenſe, and that the ſtatute of Weſtminſter 2. which gives Cro. Eliz. 


the venire, does not tie the writ to the very words. 618. 


. Where the Want of a Freehold, or competent Eſtate, is a good 
10 Cauſe of Challenge. - 


It ſeems to be admitted by the ſtatute of 21 E. 1. de his qui po- Raym. 43g. 
rent ſunt 1% afſifes, and alſo by the regiſter, that at common law Vent. 366. 
there was no neceſlity that jurors ſhould have any freehold as to 
nqueſts before juſtices in eyre, or in cities or burghs ; for it ſeems, 
that in corporations the freedom, and not the freehold, made them 
literos Homi nes. | 
Allo, it ſeems agreed, that the common law doth not require Keilw. 46. 
flat a juror ſhould in any caſe have a freehold of any certain value; Cre. Eliz. 
nd upon this ground it hath been adjudged, that a freehold 3 
ſorth but 205, or 5 5. or even 1 d. is ſtill a ſufficient qualification P. C. e. 43. 
for a juror in ſuch caſes as are not within the ſtatutes, which re- 5 12. 


' 2 Hal. Hiſt, 
ure a freehold of greater value. - e 


Alſo, by ſome opinions it is holden, that the common law did 2 Hawk. 
ot require that a juror ſhould in any caſe have a freehold ; but og 5 FR 
ns 13 not only contrary to what ſeems implied by the books, the autho- 
ch, in ſaying that the common law did not require a freehold thorities 
i any certain value, plainly ſuppoſe that it required ſome free- e 
old, but hath been alſo contradicted by many expreſs authorities; vol. 6. 58. : 
giecavly to which it ſeems to be ſettled at this day, that the want Francia's 
a frechold is a good challenge of a juror in all caſes not other- 80 * : 
e provided for by ſtatute, and conſequently in a trial for high e's caſe, 
ealon in London as well as in any other county. 
But it ſeems agreed, that wherever the letter of the common or Keilw. 46. 
atute law require that a juror ſhould have a freehold, the mean- p. 2. 92: 
| 9. pl. 26. 
o not material whether he have it in his own or his wife's right, Co. Lit. 
wither it be abſolute or upon condition, or an eſtate of inhe- 156 b 
ace, or only for term of one's own or another's life, ſo that it Plow oi 
in the ſame county wherein the ſuit is brought, and actually 2 Roll. 
"unue in the juror till the time when he is ſworn. 3 
ut this matter, as to the freehold and value of jurors, has been 
cated and ſettled by divers ſtatutes 3 to which purpole, by the 

|; ſtatutes 
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gu. whether 


is fully ſatisfied by his having the uſe of a freehold, and that 5. 5; Ya 
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- Juries. | | 
(a) In the ſtatutes of em, 2. cap. 38. and 21 E. x, de his qui ponendi ſunt in | 


1 IE 
FEST * 


&« any knight or eſquire in ſuch city, c.“ Ng: 
By the 1 R. Special proviſion is made by 11 H. 7. cap. 21. and 4 H. 8. cab. 4 


2 conſtruction 7 0 cc J | 00 Js ir 
i e Varun Me, it eee r none ſhall be (a) put in aſſiſes or juries, i 
4 been holden, ©* except in cities, burghs, or trading towns, who have not tene- 
5 that a juror © ments to the yearly value of 405.“ Er 
3s can neither I 
Fl be challenged by the parties for being returned contrary to theſe acts, nor allege ſuch matter himſelf for t 
* his diſcharge, but muſt take his remedy by action againſt the ſheriff, or by writ of privilege, for his : 
3 diſcherge. 2 Init. 448. Fes . 5 be 
[ 3 1 
H By the 2 H. 5. cap. 3. it is. enacted, © That no perſon ſhall be wv 
|; ce admitted to paſs in any inquelt upon trial of the death of x - 
5 &« man, nor in any inqueſt betwixt party or party, in plea real or fr 
t cc plea perſonal, whereof the debt or the damage declared amount a 
| [This ſeems © to forty marks, if the ſame perſon have not lands or tene- OL 
| Ty xg to « ments of the yearly value of 405. above all charges of the ſame, 5 
. 7 Pe. « ſo that it be challenged by the party, c.“ | - 
T. (b) Keilw. It hath been (6) holden, that this ſtatute extends as well to colla- 5 
3 8 teral iſſues as to the general one, but (c) that it doth not extend to = 
15 43. an indictment or information for a crime not capital. . 8 
1 2 Roll, It has been holden, that a feoffee to the uſe of another, or one _ 
ka = Hap who has only a dry remainder, are not qualified to be jurors within 1 
* 3 Mod. 149. the meaning of thoſe ſtatutes, becauſe, whatſoever the value of the 5 
iz | lands may be, they have no income from them. 5 
. i By the 23 H. 8. cap. 13. « Every natural- born ſubjeCt, who doth = 
9 tc enjoy and uſe the liberties and privileges of any city, borough, - 
1 c“ or town corporate, where he dwells and makes his abode, being i 
3 &« worth in moveable goods and ſubſtance to the clear value of 1 
. & 40 J., ſhall be admitted in trial of felonies in every ſeſſions and = 
N cc gaol- delivery to be holden in and for the liberty of ſuch city 5 
0 & Sc., albeit he have no freehold ; but this act ſhall not extend u x 


L 2 5 3 for jurors in London in real and perſonal actions above the value ol 5 
"4 torn was to forty marks. | 1 
1 have 203. freeho!d, and 1/7. 6s. 8d. copyhold. & 
1 cc 
5 ü By the 4 & 5 W. & M. cap. 24. it is enacted, „ That all juros 10 
* 6 (other than ftrangers upon trials per medietatem lingue) who m 5 
4 & to be returned for trials of iſſues joined in any of the courts 4 
&« King's Bench, Common Pleas or Exchequer, or before juſt . 
i ec of aſſiſe or aii prius, oyer and terminer, gaol-delivery, or genen 
3 c quarter-ſeſlions of the peace in any county of this realm « 
5 C England, ſhall every of them have in their own name, or in i 
ff &« for them within the ſame county, ten pounds by the yea, "ll e 4 
0 (4) But by „ leaſt, above repriſes, of freehold or copyhold lands or tenemam , 
4 ene commen. or of lands or tenements of (d) ancient demeſne, or in rend ,, 
i» hold in an- © in all or any of the ſaid lands, tenements or rents in fee int « 
1 cient de- «© fee-tail, or for the life of themſelves, or ſome other perſon ll «. , 
1 &« that in every county in Wales, every ſuch juror ſhall have mH. 
cient. Co. © ſame county fix pounds by the year, at leaſt, in manner zi « 


Lit. 156. b. 4 ſaid, above repriſes.” 
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Juries. 

Provided that it ſhall be lawful to return any perſon on a tales 
in England who ſhall have 5. by the year, or in Hales who ſhall 
have 3/, by the year, in manner aforeſaid. _ 

In this ſtatute, as alſo in the ſtatutes 27 Elia. cap. 6. and 16 & 
17 Car. 2. cap. 3. F 2. there is a faving to all cities, boroughs and 
towns corporate, of their ancient uſages; from whence it hath 
been ſettled, that trials in thoſe places continue as before, or as 
preſcribed by the 23 H. 8. cap. 13. which requires juror to be 


worth 4ol. in goods, &c., leſt there ſhould be a failure of juſtice, 


it being generally impracticable to get a ſuſhcient number of ſuch 
freeholders as the ſtatutes require in towns; but it has been 
agreed, that for trials in. London for (a) high treaſon, every juror 
ought to have ſuch freehold or copyhold as is required by 4 & 5 M. 
& M. cap. 24. 

By the 3 Geo. 2. cap. 25. { 18. it is enacted, © That any perſon or 
« perſons having an eſtate in poſſeffion in land, in their own 
« right, of the yearly value of 20 J. or upwards, over and above the 
* reſerved rent yayable thereout, ſuch lands being held by leaſe 
« or leaſes for the abſolute term of 500 years, or more, or for 99 
« years, or any other term, determinable on one or more life or 
« lives; the names of every ſuch perſon or perſons ſhall and may, 
« and are hereby directed and required to be inſerted in the re- 
« ſpective liſts, in order to their being inſerted in the freeholders 
« book; and the perſons appointed to make ſuch liſts are hereb 
« directed to inſert them accordingly z and ſuch leaſeholder, or 
“ leaſeholders, ſhall and may be ſummoned or impanelled to 
« ſerve on juries, in like manner as freeholders may be ſummoned 
“ and impanelled, by virtue of this or any other act or acts of 
« parhament for that purpoſe, and be ſubject to the like penalties 
e for non- appearance; any law, &c.” es 

And by 19. it is further enacted, “That the ſheriffs of the 
« city of London for the time being, ſhall not impanel or return 
any perſon or perſons to try any iſſue joined in any of his ma- 
« jeſty's courts of King's Bench, Common Pleas, and Exchequer, 
* or to be or ſerve on any jury at the ſeſſions of oyer and terminer, 
* gaol-delivery, or ſeſſions of the peace, to be had or held for the 
* ſaid city of London, who ſhall not be a bouſcholder within the 
< laid city, and have lands, tenements, or perſonal eſtate, to the 
value of 1007. and the ſame matter and cauſe alleged by way of 
challenge, and ſo found, ſhall be taken and admitted as a prin- 
© cipal challenge; and the perſon or perſons ſo ichallenged ſhall 


* and may be examined, on oath, of the truth of the ſaid matter.“ 


And by 5 20. it is further enacted, „That the ſheriffs, or other 
* othcers, to whom the returning of juries doth or ſhall belong, 
for any county, city, or place reſpectively, ſhall not impanel or 
© return any perſon or perſons to ſerve on any jury, for the trial 
* of any capital offence, who at the time of ſuch return would 
l not be qualified in ſuch reſpective county, city, or place, to ſerve 
; 55 Jurors in civil cauſes for that purpoſe ; and the ſame mutter 
a and cauſe alleged by way of challenge, and ſo found, ſhall be 

admitted and taken as a principal challenge; and the 
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ec perſons ſo challenged ſhall and may be examined, on oath, of 
te the truth of the ſaid matter.” | | | 

By the 4 Geo. 2. cap. 7. reciting, . That whereas by the very 
t frequent occaſions there are for juries in the county of Middle. 


c /ex, and by the ſmall number of freeholders that are in the ſaid ' 
© county, the ſheriffs of the ſaid county may be under difficulties a 
©& jn procuring juries; for remedy thereof it is enacted, That : 


dc all leaſeholders upon leaſes, where the improved rents or value 
« ſhall amount to fifty pounds or upwards per annum, over and 


& above all ground-rents, or other reſervations, payable by virtue f 
&« of the ſaid leaſes, ſhall be liable and obliged to ſerve upon juries, ly 
« when they ſhall be legally ſummoned for that purpoſe ; any it 
: & thing in this or any former act to the contrary, &c.” 8 
| 
» ls . 8 zl 
4. Where the Jury's not being convened from a right Place is a 1 
| good Cauſe of Challenge. | 
Pe 
Fide 2 The jury is regularly to come from that county in which the pa 
A 1 ,, matter is alleged to ariſe, and antiently from the vicinity or very 
92.6. = hundred, purſuant to that maxim, vicini vicinorum facta praſumun- 00 
1. Vide tur ſcire, perſons living in the neighbourhood being eſteemed the | 
IE N moſt proper judges of the facts done within its limits, as being 5 
Franſtery. moſt likely to be proved by witneſſes, and charged upon perſons 10 
5 Mod. 40 5. with whoſe integrity and reputation they are beſt acquainted, ag 
2 Roll. Abr. But if a declaration contains matters lying in two counties that 155 
box. 603. join, the jury may come out of both counties, becauſe the ſheriff _ 
may be ſuppoſed to meet on the bounds of each county, and im- oy 
panel the pares there; but if the counties cannot join, and conſe- | 
quently, the ſheriffs cannot meet each other in order to impane|, the 
as if the iſſue were, whether a road from London to York, and from 
| York to London, &c. this may be tried in either county. | ho 
5 Mod. 223. So, it is ſaid, that if a man forge a deed in one county, and . 
* He may publiſh it in another, the trial ſhall be by a jury of both counties; l 
1 ted in for that the wrüing, as well as the publication of that writing, is hold 
1C once tor 0 N N . 
forgirg, or material“. ed, 
in the other for atte/ ing, knowing it to be forged. he f 
Hob. 330. A party jury of the counties of Bedford and Hertford came to the . 
2 Browal- bar, and firſt was ſworn one of one county, and another of the Wl... 
65 If the Other county, and ſo on in order, till one of the county of Bedford ia civ 
ige be ro was challenged, and then the court procecded to the next of that 
e mata county till one was ſworn, and ſo of the other county, until fix of If 
ties, and one each county were {worn ; for if there ſhould be fix ſworn of the 85 
rull inqueſt county firſt, and fix of the other afterwards, it were diſorderly and en 
„ o* (a) erroneous. A ; $5 A 
ne county, ; - quire 
but the inqueſt remain for default of jurors of the other county, a tales ſhall be awarded to the coun? de 
where the default is, not to the other, Trials per Pais, 6g. 11 
Co. Lit. If che jury did not come from the hundred, it was 2 good leap, | 


3 3 cauſe of challenge to the array, and it ſeems that originally they 
ri. 2 were (6) all obliged to be of the hundred; this was changed 0 


| 1 85 185. ſtatute, and they were ſettled firſt at (c) ſix, afterwards nl 
21 Yin, ” 0 „ r : j 
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two, from the difficulty of getting hundredors, and the partiality Abr. 219% 
they found amongſt them, neighbours having generally a ꝑarticu- (#) 1tis 

Jar attachment to one party more than the other: je > oo 
ments of treaſon or felonies, the priſoner pleading not guilty, there ought at common law to be four 
hundredors returned, the ſtatutes requiring fix, and two hundredors, not extending to treaſon or felony. * 
—But my Lord Hale ſays, that he never knew any challenge for default of hundredors upon a trial of 
an indictment for felony or treaſon. 2 Hal. Hiſt, P. C. 272. (e) By 35 H. 8. c. 6. (4) BY 
27 Eliz. Co 6. , FB. — ; 
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And as the jury was to come from the hundred, it was neceſ= For this vitle 
ſary to lay the venue from ſome known place where the fact was 2 Hauk. 
ſuppoſed to be done; as in a vill, caſtle, manor, foreſt; becauſe if * 
it was not a known place, there could be nb proper direction to 
the ſheriff who were the pares that were to try the fact there: It 
has been holden, that a ſtreet or lane is no proper place for a ve- 
nue, becauſe it is not ſuppoſed to be ſufficiently known to the 
ſheriff in what hundred it is; but a ſtreet'in a pariſh is a pro- 
per venue, becauſe it is ſufficiently known in what hundred the 


ariſh is. | 

; If the lord of the hundred be a party, then it is ſufficient they Co. Lit. 

ſhould come from the next hundred: | 157-4 
So, if an action be brought on the ſtatute of Winton, there, 2 Roll. 

from the apparent partzality, the jury muſt come from the next Abr. 590; 

hundred where the robbery was committed; for the proper pates A = : 

{or the trial of every fact are the neareſt (a) impartial men to the habitant of 


place where the fact was done. mk ps. 


| „ ; 5 ought to be 
juror for the trial of an iſſue, whether the county be bound to repair a bridge or not. 6 Mod. 30%. 


In ſuch caſe, the trial ſhall be in the next county. 2 Burr. $59, 60.] 


He that takes ſuch a challenge muſt ſhew in what hundred Co. Lit. 
the viſne lies, and he muſt take it before ſo many are ſworn 158. 4. 
as will ſerve for the hundred, and he that is challenged for the 3 
hundred ſhall not be drawn abſolutely, but ſhall remain propter 
bundredum. . | | 

If a perſon dwell in the hundred, whether he have any free- Cb. Lit. 
hold there or not, or if he had a freehold there when he was return- 757: *- 
ed, and ſell it before he appear, he is a good hundredor; but if „ 


. fays, 157. 4. 
he ſell all his freehold, he may be challenged abſolutely *. if aber his 


(al Ch N 0 3 return, he 
elleth away his land, he may be challenged. —— But as the ſtat. 4 Ann. c. 16. directs the werire to be 


dr er pere comitatics, this law is now obſolete, and only ſtands here to ſhew what the law formerly was; 
2 civil ſuits, &c. aliter, as to profecutions criminal, &e. vide infra. 


If divers hundreds are in a leet, or if the cauſe of action Co. Lit, 
” in divers hundreds, the hundredors may come from any of 137. 4. 
them, Es 

And now by the 4 & 5 Anne, cap. 16. no hundredors are re- 
qured, except in proſecutions criminal, and on penal ſtatutes, 

cauſe in other caſes the venire ſhall be de corpore comitatics, 

A N too in trials of iſſues on penal ſtatutes by 24 Gee. 2. 

18. . | f „ 
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5. Where Partiality ir the Juror is a good Cauſe of Challenge; 
and therein Where it ſhall be ſaid a principal Cauſe of Chal- 
lenge, or to the Favour. 


co lie 38. Jurors ought to be omni exceptione majores, and by the words of 

1 wt of the writ ſuch per guos rei veritas melius ſciri poterit, & qui nec the 
3 5. 5 8. plaintiff, nec the defendant, aligud affinitate attingunt ; which words 
perpetuated contain all cauſes of objection from partiality or incapacity, con- 
_—_— . fanguinity, and affinity; therefore, if the juror be under the 
whereby. one power of either party, as if counſel, ſervant of the robes, or 
panel is to tenant, he is expreſsly within the intent of the writ; ſo, if he 
e ara has declared his opinion touching the matter, or has been choſen 
county, and Arbitrator by one ſide, or is a pariſhioner of the pariſh. whereof 
not leſs than the other party is parſon, and the right of the church comes in 
2 _ queſtion, or has done any act by which it appears that he cannot 
of challenges be impartial, as if he-has eaten or drunk at the expence of either 
to the polls, party, or taken money to give his verdict, theſe are principal 


are nor ſo cauſes of challenge. 


minutety A | 

entered into as formerly. | | | (= ; 

Co. Lit. But though a juror is not under the diſtreſs of either fide, or 

158 has not given apparent marks of partiality, yet there may be ſuf- 
ficient reaſon to ſuſpect he may be more favourable to one {ide 


than the other; and this is a challenge to the favour ;. as if the 
juror's fon has married the plaintiff's. daughter; becauſe this is 
not contained within the, words of the writ,, and therefore no 
principal cauſe of challenge, but only to the favour, becauſe ſuch 
juror is not within the power of the party; and in theſe induce- 
ments to ſuſpicion of. favour the queſtion is, whether th juryman 
is indifferent as he ſtands unſworn; for juryman ought to be 
perfectly impartial-to: either ſide; for otherwiſe: his affection il 
give weight to the evidence of one party, and an honeſt but weak 
man may be fo much biaſſed, as to think he goes by his. evidence, 
when his affections add weight to the evidence. Now fince the 
writ expects thoſe by whom. the truth may be beſt known, it ex- 
cludes all thoſe who are apparently partial without any trial, be- 
cauſe they are not. under the qualifications in the writ, ſince the 
truth cannot be unknown to them; but where the partiality is not 
apparent, but only ſuſpicious, then the juror is to be tried wit- 
ther favourable or not, that is, whether he eomes within the de- 
ſcription of the writ: and if the triers think he does, then he 
| to be fet aſide. | 
Co. Lit.rs7. If an action be brought (g) by a corporation, and the juror 
= 14 5 of kin to any member, it is a principal challenge. | 
allowed where the iſſue concerns a city or corporation, and they are to make the panel, or where any of 
their body be to go on the jury, or any of kin unto them, though the body corporate be not Un 
ty tothe ſuit. Bob. 87. Sand 344.—80, where a. dean and chapter brought. an aſſiſe, a ul 
was challenged, becauic he was brother to one of the prebendaries. Hob. 87. 


Co. Lit. 157. If a juror be challenged for being of kin to one party, it is 
counter-plea that he is of kin alſo to the other; for the vam 


commands the {ſheriff to return thoſe who are of kin to * 
2 5 
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nee; An arbitrator choſen by both parties, whether he have treated Cv. Lit. 1c. 

mo of the matter or not, or choſen by one party, if he has never 9 C0. 71. . 
| treated thereof, or a commiſſioner choſen by one party for exami- 

ds of nation of witneſſes, and appointed under the great ſeal, cannot 

hs be challenged principally z but for ſuch caufe one may be chal- 


HY lenged for favour, | 
con- I a juror be couſin to him in reverſion, it is only a challenge Co. Lit. 258. 
+ the to the favour, becauſe he in reverſion is not party to the record; 
es, or but it 15 a principal challenge if he be party by youcher, aid, or. 
if he receipt. ; | - g 
en It is a principal cauſe of challenge, that the juror is a witneſs Ca. Lit. 157. 
hereof named in the deed, or hath formerly given a verdiCt on the ſame O7. Flis. 
bn _ cauſe,” whether between the ſame parties, or others; but this is 33+ 2% $36 
TER only a challenge to the favour if the record be of another-court, 
A and not ſhewn forth; but if it be of the ſame court, it. is ſufficient 
incipal to ſhew the day and the term. 3 : | 
By the 25 E. 3. cap. 3. it is enacted, © That no indictor ſhall Sid. 244. 
« be put on inqueſts upon deliverance of the indictees af felony 

Fon or treſpaſs, if he be challenged for the ſame: cauſe by him who 

Des * 1s ſo indicted.” And this hath been adjudged a good excep- 

15 tion not only on the trial of the ſame indictment, but alſo on the | 
Key 0 trial of another indictment or action, wherein the matter found ö 
$ ky 5 in ſuch former indictment is either directly in iſſue, or happens pp 
n to be material. 8 
* * It is a good cauſe of challenge, that a juror hath à claim to 2 Hal. 
u the forfeiture to be cauſed by the 9 or that he hath F. g˙8· 43, 
mauee⸗ declared his opinion beforehand; yet this has been adjudged to ? 
oy. be no cauſe of challenge where it hath appeared to proceed nat 
ht to em any ill will, but from a knowledge of the cauſe. 
tion & . But it is no good cauſe of challenge, that the juror has found 2 Hawk. 
_ others guilty on the ſame indictment; for the indictment in © "IP 
ws ins judgment of law is ſeveral againſt each defendant, and every s 

_— one muſt be convicted by particular evidence againſt himſelf;  - 
mal, be x t _— _—_ _ 4 be a good challenge on the part of the : 2 
trial, ung, that juror hath given his ö T . 
finoe the — ay 7 given his dogs the 3 of the king's $30e 
EY 0 Though the king may take either a principal challenge, or to 2 Hawk. 


in the de the favour, yet it is ſaid that the ſubject cannot take a challenge 8 — 0. 44» 
ry el to the fayour againſt the king, becauls every one is bound by his => „ 
225 ere, - ee the king: it is ſaid to be a principal chal- 
zee beuge againſt the king, that the jury is of his livery, or his im 
* juror be mediate tenant. . 4: 2s tes . Bay. . 
| ; 3 an information of forgery the defendant challenged one of Vent. gog. 
ar jury, for that the proſecutor had been lately entertained at his 5 
aſe e . and this was admitted to the favour, though againſt the Eliz. 663. 
7 > ye was challenged becauſe he was tenant of a manor to Alen, ag. 
yp it pots —_ — _ A — of which the plaintiff was ſteward; 
o neither. e the fayour. 2 5 Nn. : 7 
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Salk. 152 Upon a trial at bar the queſtion was, whether the fair called 


PL te Wayhill Fair ſhould be kept at Wayhill, or at Anderry, and one 
| of the jury was challenged becauſe he lived at Wayhill ; and the 
objection was, that the fair occaſioned manure to improve the 
ground; on the other ſide it was conſidered, that the fair occa- 

ſioned trampling of the graſs; and this being a challenge to the 

favour, two of the jurors were ſworn to be triers; and their oath 


was, You ſhall well and truly try ahether A. (the juryman chal, | 


lenged ) fland indifferent between the parties to this iſſue. 
Dyer, 45-2 Either party labouring a juror to appear, is no cauſe of chal. 


1. 27. | | g 
2 ortiort lenge at all, but 2 lawful act. 


then, no cauſe to ſet afide a verdict, 1 Str. 643. Com. Rep. 601.1 


8 +» 


6. Where the Degree and Quality of the Juror is a good Cauſe 
of Challenge; and herein who are exempt from ſerving on 
* Juries. | | 7 


Fide tit. © It ſeems to be agreed, that all perſons, whoſe attendance i; 
Privilege, required in the ſuperior courts of juſtice, ſuch as ſerjeants at law, 
counſellors, attornies, and other officers of the courts, are fo far 
privileged as not to be ſummaned on jyries : alſo, peers of the 
(a) Dyer, realm are excluded, as not coming within the qualifications men- 


14. 5 tioned in the writ, wiz. ad faciendum quand. jurat. patriæ; for 
oor, 167. 


: (5) 2 Roll, they are nat pares patriæ, but pares of an higher rank; and there- 


Abt. 646. fre it is clearly (a) agreed, that if a peer be returned on a jury, 
8 and bring a writ of privilege, he ſhall be diſcharged: alſo, it 
6 Co. 55 ſeems to be the (5) better opinion, that even without ſuch a writ 
Jones, 153- he may challenge himſelf, or be challenged by either party. 


Paſch. 17 But members of the Houſe of Commons ſeem not to have any 


* privilege to be exempt from ſerving on juries; yet in the caſe of 
ton's gaſe. Sir Edward Bainton, who was returned on a jury in B. R. the 


court would not force him to be ſworn againſt his will, he being 

| a parliament-man, and the parliament then fitting. 
4 Inſt. 269. Tenants in ancient ener? In are not to be impanelled to appear 
—Anditis at Weſtminfler, or elſewhere in any other court, upon any inquell 


ſgid, that k at 
they may or trial of any cauſe. 


- . * 
= 


have a writ de non ponendis in affiſis & juratis againſt the ſheriff, or any one who hath return of writs; and 
if notwithſtanding ſuch writ the ſheriff will return them, they may have an attachment. 1 Co. 105 

A Juror ſurmiſed at the bar, that he was a tenant in antient demeſne, and had his charter in his hand, ant 
prayed to be exempteꝭ from the jury, and diſcharged ; but the court did not regard it, but cauſed him t 
5 ſworn ; aud it was holden, that his proper remedy was againſt the ſheriff, and that if he had made &- 
ault and loſt iſſues, he might ſhew his charter in the Exchequer upon the amercement eſtreated, and 
there he ſhould be diſcharged." Leon. 207. « By the common law a freehold in antient demeſte 
was not a ſufficient qualification for a juror. 9 H. 7. I. pl. 2. Bro. Challenge, 157. Co. Lit. 156. „ 


But it is made ſo by 4 & 5 W. 3. c. 24+ Vide ante. 


Sid. 127 lt ſeems agreed, that the king by grant or his charter may exem! 

22. one, two, or more from ſerving on juries; but he cannot xen 

Raym. 113. 8 | : 14 be 
Hard, 389, & Whole county or hundred, becaufe in ſuch caſe there would 

Fee a failure of juſtice alfo it ſeems, that ſuch exemption does note 

tend to jurors returned into the King's Bench, unleſs there be lr 

preſs words including that court; alſo, by the better * 5 

| 0 at court; allo, b) i 
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| knight 


Juries. 
ſheriff cannot return ſuch privilege of exemption, but each par- 
ticular juror muſt come in and demand it. — : 
By the ſtatute of Weftminſter 2. cap. 38. it is expreſsly provided, 
« 'That neither old men above the age of ſeventy years, nor per- 
« ſons perpetually ſick, nor thoſe who are infirm at the time of 


« their ſummons, nor thoſe who do not reſide in the county, ſhall 


« be put in juries, or in the leſſer aſſiſes?“ In the conſtruction 
of which it hath been holden, that though ſuch perſons may ſue 
out a writ of privilege for their diſcharge, grounded on this ſta- 
tute, yet if they be actually returned, and appear, they can nei- 
ther be challenged by the party, nor excuſe themſelves from not 
ſerving, if there be not a ſufficient number without them “. 

Clerks or perſons in (a) holy orders, coroners, miniſters of the 
foreſt, oſſicers of the army, and other officers and miniſters be- 
longing to the king; are exempt from ſerving on juries. 
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2 Inſt. 446, 
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165. 
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Fial 

ria 
Pair, 6. 


(a) Where before che return the party became a minitte; of the church, and at the day of the return he 
appeared, and prayed to be diſcharged, according to the privilege of thoſe of the miniſtry; the cours 
would not aſlow of his prayer, becauſe that at the time of the panel made he was a layman, 4 Leon. 190. 


Be:cher's Caſe. 8 


By the 6 W. 3. cap. 4. Every perſon uſing and exerciſing the 
* art of an apothecary in the city of London, or within ſeven 
* miles thereof, being free of the ſociety of apothecaries in the 
« fad city, and who ſhall have been duly examined and approv- 
« ed, S. for ſo long time as he ſhall exerciſe the ſaid myſtery, 
and no longer, ſhall be exempted from ſerving on any jury or 
* inqueſt z and other perſons exerciſing the ſaid art of an apothe- 
« cary in any other parts of this kingdom, who have ſerved. as 
« apprentices ſeven years, according to the ſtatute 5 Eliz. cap. 4« 
ſhall likewiſe be exempted from ſerving on juries for fo long 
time as they ſhall uſe and exerciſe the ſaid art, unleſs ſuch per- 
fon voluntarily conſent to ſerve.” 

By the 57 8 V. z. cap. 21. all regiſtered ſeamen are exempt= 
ed from ſerving on juries. _ 

By the 7 & 8 V. 3. cap. 34. it is enacted, “That no. Quaker, 
or reputed Quaker, ſhall ſerve on juries,” 


( 


7. Where from the Quality of either Party it is x good Cauſe of 
| Challenge, that a Knight is not returned. 


Here we muſt obſerve, that if a peer be empleaded by a com- 
moner, yet ſuch caſe ſhall not be tried by peers, but by a jury 
of the country; for though the peers are the proper pares to a 
lord of parliament in (6) capital matters, where the life and no- 
bility of a peer is concerned, yet in matter of property the trial 
of facts is not by them, but by the inhabitants of thoſe counties 
where the facts ariſe, ſince ſuch peers living through the whole 
kingdom, could not be generally cogniſant of facts ariſing in ſe- 
veral counties, as the inhabitants themſelves where they are done; 
but this want of having noblemen for their jury was compenſated 
as much as poſſible, by returning perſons of the beſt quality. 

And therefore if a peer of the realm or lord of N be 

a 
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fs) By a6 knight (e) returned of bis jury; be the lord (5) ſpivietalwi ian. 


( 

8 og poral, elſe the array may be quaſhed; but (c) if a knight be re- 
challenge is turned, although he appear not, yet the jury may be taken of the 
= Er. reſidue; and if others be joined with the lord of parliament, 

at a - : 

bikoobeing yet if there be no knight returned, the array ſhall be quaſhed 
indifted for againſt all. | e | 
treſpaſs, a knight ought to be returned. Leon. 5. (e) That if a knight be but returned on-a jury when 4 
nobleman is concerned, it is not material whether he appear and give his verdi or no. Moe. 226. 


Co. Lit. In an attaint there ought to be a knight returned of the jury, 


2 oz. and in a writ of right four knights were to be returned. 


Dall. 68. Jenk. 11. 89. 


By the 28 E. 3. cap. 13. § 2. it is enacted, That in all man- | 


« ner of inqueſts and proofs which be to be taken or made 
« againſt aliens and denizens, be they merchants or others, as 
; c well before the mayor of the ſtaple as before any other juſtices 
« or miniſters, although the king be party, the one half of the 
e jnqueſt or proof ſhall be denizens, and the other half aliens, 
« if ſo many aliens and foreigners be in the town or place where 
c ſuch inqueſt or proof is to be taken, that be not parties, nor 
« with the parties in contracts, pleas, or other quarrels, whereof 
« ſuch inqueſts or proofs ought to be taken; and if there be not 
& ſo many aliens, then ſhall be put in ſuch inqueſts or proofs as 
& many aliens as ſhall be found in the ſame towns or places, 
cc which be not thereto parties, nor with the parties as aforeſaid, 
tc and the remnant of denizens which be good men, and not ſul- 
« picious to the one party nor to the other.“ | 
2 Hawk. In the conſtruction of this ſtatute it hath been agreed, that the 
Ce. 43. ſtatutes which require that the jurors ſhall have tenements to 3 
3 certain value, do not (d) extend to aliens returned by virtue of 
therefore it this ſtatute, but only to the inqueſts to be taken between deni 
uy ee; zens, who are to have lands or tenements to the ſame value as in 
dare, gi. other caſes. | | 
libet babeat ↄnatuor libratas terre, &., ſhall be applied to the Engliſh only. Cro. Eliz. 272. 841. 


2 Hawk. Alfo it is ſettled, that thoſe on the grand jury, or who find an 


1 a = 12 5. indictment againſt an alien, need not be aliens. 


2 Hawks Neither is it neceſſary, that the petit jury in an action or ap. 
& 75 6. 43, peal by an alien againſt an alien, ſhould be half aliens, and half 
® Engliſh; for the words are, All inqueſls, &c. between aliens and 

| denizens. 87025 | | | 
Dyer, 28. pl. If an alien neglect to pray the benefit of the ſtatute (e) before 
330: 145 the return of 2 common venire, he can neither except to fuch ws 


I. 60. 304. 5 . 8 

fl. 51. e mre, nor pray a ſubſequent proceſs de medietate lingu rx. 

pl. 45. 2 Roll. Abr. 643. Cro. Eliz. £69. (e) If upon an indictment of felony againſt an alien l. 
plead not guilty, and a common jury be returned, if he doth not ſurmiſe his being an alien, before 21 f 
the jaxy ſworn, he hath loſt that advantage; but if he allege that he is an alien, he may challenge = 
array for that cauſe, and thereupon a new precept or venire ſhall iſſue, or an award be made of a Ju!) 
medietate lin guæ; but it is more proper for him to ſurmiſe it upon his plea pleaded, and therevpon to 917 
it. 2 Hal. Hiſt. P. C. 272 | ; . C7 SITE CS The 


r i. 


Jure. 7 


tem The return of a venire de medietate linguæ ought to (a) ſhew Cro. Elis. 
de re· which of the jurors are denizens, and which aliens, and a full 818. 

of the number of each muſt appear to be ſworn, if there be not enough p Mol, 
ment, to make up a full number of fix denizens and fix aliens, the jul- $ 45. 2825 
aaſhed tices of niſi prius (b) may, by conſtruction of the ſtatutes Which () Bat this 


gave a tales de circumſtantibus, award ſuch tales for ſo many deni being only a 


: : , miſretur 
y when u zens and aliens as ſhall be wanting. 2375 is he ye 
26. | verdict-in 


F caſes within the ſtatutes of jeofail. oro. Elie, 84. (5) 10 Co. 104. Cro, Eliz. 305» 


If on a venire of half denizens and half aliens the ſheriff re- 2 Roll. 
turn twelye all aliens, and among them ſome who in truth are not Abr. 643+ 
ſuch, the party ſhall not be concluded by ſuch return, but may 


Party, notwithſtanding challenge the array for want of a ſufficient num- 
| ber of aliens. 7050 | 2 
U man- Some of the precedents of awards of venires de medietate lin- 2 Hawk. 
r made gue mention, that the aliens to be returned ſhall be of the ſame f. C. e. 43. 
ders, 28 country Whereof the party alleges himſelf; but others direct ge- $42 
juſtices nerally, that one half of the jury ſhall be aliens, without ſpecify- 
of the ing any particular country; and theſe laſt ſeem moſt agreeable to 
* aliens, the ſtatute, and to be confirmed by the late practice, and great 
e where number of authorities. | | Fu 
ies, nor It hath been holden, that denizens ſo made by letters patent 2 Hawk. 


whereof are denizens within the intent of this ſtatute ; alſo, that before f. C. c. 4 
e be not the union of England and Scotland under James I. a Scot was not 947. 


Yroofs 2s an alien within the meaning of this ſtatute. 5 | 
places, It hath been holden, that as ta treaſon this ſtatute is repealed 2 Hal. Hin. 
foreſaid, by 1 & 2 Ph. & Mar. cap. 10. which requires that trials of trea- F. C. 271+ 
not ſuſ ſon ſhall be according to the common law. "PE. 23 
| hat S By the 1 & 2 P. & M. cap. 4. $ 3. & 5 El. cap. 20. $ 3. Egyp- 


fans are to be tried by the inhabitants of the county or place 


—— where they ſhall be taken, and not per medietatem lingug. 

zen deni | | | 

alue as in 9. Of Peremptory Challenges, 

1 By the common law, in all capital caſes (in which only pe- Lamb. 4. 


remptory challenges were allowed) the priſoner could challenge *4- 
10 find an thirty-five peremptorily ; and this was bebauſe the trial by the 
= petty jury came inſtead of the ordeal, and the petty jury of twelve 
55 4 4 being after the manner of the canonical purgation, and -becauſe 
aud ba the whole pares were not on his jury, but only a ſelect number 
5 nn Was choſen by the criminal himſelf, as was uſual among the ca- 
| noniſts, therefore they took a middle way, and gave the defends 
1 _ to 222 peremptorily any number under three ju- 
5, tour juries being as many as generally appeared, to make the 
total her the — 4 e Fs » _— 
; This kind of challenge, as has been obſerved, was allowable 2 Hal. Hig, 
the common law in all capital caſes, both upon indi&ments * 3 
and appeals, and alſo in miſpriſion of high treaſon; but it was 5. 8 43 
enacted by 33 H. 8. cap. 23. f 3- That it ſbauld not be allowed in \ 5. : 
a caſes F h1gh treaſon, nor mifprifuun of high treaſon ; ich ſta» 
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2 Hal. Hiſt. 
P. C. 267. 
2 Hawk. 
IM c. 43. 
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Juries. 


| tute being repealed by 1 P;. E Mar. cap. 10. the ancient courſe 


of the common law as to trials of treaſon is reſtored, and conſe. 
quently ſuch challenge revived ; but it is made a doubt, whether 


by any ſtatute it is revived in caſe of miſpriſion of treaſon, the 
ſtatute 1 Ph. & Mar. cap. 10. not extending, as it is ſaid, to mil. 


priſion of high treaſon. | 

It is enacted by 22 H. 8. cap. 14. F 7. made perpetual by 
32 H. 8. cap. 3. that no perſon arraigned for any petit treaſon, 
murder, or felony, be admitted to any peremptory challenge above 
the number of twenty; but it has been holden, that 1 & 2 Pþ, 
& Mar. cap. 10. f 7. which reſtores the courſe of the common 


law as to trials of treaſon, has revived the old challenge of thirty- 


five in trials of petit treaſon ; and therefore it is agreed, that at 
this day, in cafes of high treaſon, and petit treaſon, the priſoner 


- may challenge thirty-five peremptorily, and twenty in all other 


3 Hal. Hiſt. 
257. 

2 Hawk. 
P. C. c. 43: 
7.5 and 
veral au- 

thorities 
there cited. 
{ Charles -- 
Radcliffe 
had been 


* 


capital offences. | 

This peremptory challenge ſeems, by the better opinion, to be 
only allowable when the priſoner pleads the general iſſue ; there- 
fore by the common law, if a man were outlawed of felony or 


treaſon, and brought a writ of error upon the outlawry, and aſ- 
ſigned ſome error in fact, whereupon iſſue was joined, he could 


not challenge peremptorily ; the like law if he had pleaded any 
foreign plea in bar or in abatement, which went“ not to the trial 
of the felony, but of ſome collateral matter only. 


convicted of high-treaſon ;. and upon a collateral iſſue that he was not the ſame perſon, a peremptory 


challenge was infiſted upon, which was refuſed by Lee, C. J. 1 Bl. Rep. 4. 6. Fol. Cr. Law, 40.] 


s Hal. Hift, 


Pp, S. 263. 


There ſeems to be ſome diverſity of opinions in caſe of a pri- 
ſoner's challenging peremptorily more than he is allowed by law; 
and herein my Lord Hale lays down the law to be, that at com- 
mon law if the priſoner peremptorily challenged above thirty-fve 
perſons, and inſiſted upon it, and would not leave his challenge, 
then in caſe of an indictment of high treaſon it amounted to 
nibil dicit, and judgment of death ſhould be given againſt him; 
but in caſe of petit treaſon or felony, the priſoner anciently was 
put to peine fort & dure, as declining the trial the law appointed; 
the conſequence whereof was only the forfeiture of his goods, but 
it amounted to no attainder, and conſequently no eſcheat of bis 
lands; and thus, ſays he, the practice was until the beginning of 
the reign of H. 7. but afterwards, by the advice of all the judges 


of both benches, it was reſolved, that the party ſo peremptotiſ 


challenging above thirty-five, ſhould have judgment of death, and 
that it amounted to an attainder ; for having pleaded to the felony, 
and put himſelf upon the country, here could be no ſtanding 
mute; and therefore the judges reſolved on this courſe, as mol 
conſonant to law, to be practiſed in all circuits; but for all th 


adds he, the better opinion of later times, as well as of forme 
is, that the judgment in the caſe of ſuch a peremptory challenge 


of above thirty-five at the common law, in caſe of felony, n 
not an attainder but only penance, to which the party was aware 
without having any jury impanelled. | G 8 Niet 
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Juries. 


There ſeems alſo ſome diverſity of opinions, as to what is to 


be done with a priſoner who, fince the ſtatute of 22 H. 8. cap. 14. 


challenges about twenty in felony ; and herein the better opinion 


| ſeems to be, that he ſhall-neither forfeit his goods, nor have judg- 


ment of death, nor of peine fort & dure, but ſhall only be over- 
ruled as to his challenges, ſo far as they exceed twenty, and put 


upon his trial; and herewith agrees my Lord Hale, and that, he 


ſays, for two reaſons; 1. Becauſe the ſtatute hath, made no pro- 
viſion to attaint the felon, if he challenges above the number of 
twenty. 2. Becauſe the words of the ſtatute of 22 H. 8. cap. 14. 
are, That he be not admitted to challenge above the number of twenty ; 
ſo that if he challenge above twenty peremptorily, his challenge 
{hall only be diſallowed, - . 

If twenty men are indicted for the ſame offence, though by 


one indictment, yet every priſoner is allowed his peremptory chal- 
_ lenge; and if there be but one venire fac. awarded to try them, 


the perſons challenged by any one ſhall be withdrawn againſt 
them all. | ; 


If A. be indiCted and plead not guilty, the jury appear, he 


challenge fx of the jury for cauſe, and the cauſe be found inſuf- 


ficient, and the fix be ſworn, and the reſt of the jury challenged 
off, whereby the inqueſt remains pro defectu juratorum ; a tales 
granted, and the jury appear; the priſoner may challenge peremp- 
torily any of the ſix that were before challenged, for cauſe allowed 
and {worn, for it is poſhble a new cauſe of challenge may inter- 
vene after the former ſwearing z but if a man challenge him for 
cauſe, he muſt ſhew a cauſe happened after the former ſwearing, 
But if the priſoner, upon the firſt panel, had challenged for in- 
ſtance fifteen peremptorily, and then the jury remains for default 
of jurors, and a diſtringas with a forty tales is granted, he ſhall 
challenge peremptorily no more than will fill up his number, viz. 
in caſe of felony, at this day, five more, and in caſe of treaſon, or 


petit treaſon, twenty more, to make up his full number of twenty 


peremptory challenges in the firſt caſe, and thirty-five in the laſt. 


10. Of Challenges by the King. 


The king, or any one on his behalf, may, on ſufficient cauſe, 
challenge either the array, or the polls, in the ſame manner as a 
private perſon may; alſo by the common law, the king, without 
aligning any reaſon, but barely alleging quod non /ant boni pro rege 
might have challenged peremptorily as many as he thought proper. 

But this is remedied by 33 E. 1. fat. 4. commonly called ordi- 
natio de inguiſitionibus, which enacteth as follows; f inqueſts to 
* be taken before any of the juſtices, and wherein our lord the 
« king is party, howſoever it be, it is agreed and ordained by the 
« king, and all his counſel, that from henceforth, notwithſtanding 
it be alleged by them that ſue for the king, that the jurors of 
e thoſe inqueſts, or ſome of them, be not indifferent for the king, 
96 yet ſuch inqueits ſhall not remain untaken for that cauſe ; but 
* if they that ſue for the king will challenge any of thoſe 83 

| | they 


— 
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P. C. 296. 
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2 Hal. Hift. 
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. Turies. 


« they ſhall aſſign of their challenge a cauſe certain, and the truth 
ie of the ſame challenge ſhall be inquired of according to the cuf. 
* tom of the court.” | | 

In the conſtruction of this ſtatute it hath been clearly ſettled, 
that the words thereof being general, it extends to all cauſes, az 
well criminal as civil, whereto the king is party. | 

It hath alſo been agreed, and is now the eſtabliſhed praCtice of 
the courts, that if the king challenge a juror before the panel is 
peruſed, he needs not ſhew any cauſe of his challenge till the 
whole panel be gone through, and it appear that there will not be 


a full jury without the perſon ſo challenged ; and if the defendant, 


in order to oblige the king to ſhew cauſe E touts 


paravaile, yet it hath been adjudged, that 'the detendant ſhall be 


firſt put to ſhew all his cauſes of challenge, before the king need 
to ſhew any. | 1 4 = 5 


11. At what Time a Challenge is to be taken. 


It is laid down as a rule, that there can be no challenge either 


to the array, or polls, before a full jury appears; and therefore in 


a caſe where the plaintiff, after he had prayed a fales, challenged 
the array thereof for partiality in the ſheriff; though it was ob- 
jected, that this being by his own deſire, he was afterwards eſtop- 
ped to take any exceptions to the ſheriff; yet the challenge was 
allowed good, and the venire directed to the ſheriffs; for if he had 
not prayed a ales, there could not have been a full jury, and then 
there could be no challenges. 

Alſo, it is laid down as a rule, that no juror can be challenged 
without conſent after he hath been ſworn, either in a eriminal or 
civil cafe, or either at the ſuit of the king or fubject, whether on 
the ſame day, or, according to the better opinion, on a former on 
the ſame trial, unleſs it be for ſome cauſe which happened ſince he 
was ſworn, : | 
2 Brownl. 275. 2 Hal. Hiſt. P. C. 274. 


He who hath ſeveral cauſes of challenge againſt a juror muſt 
take them all at once. . 

If a juror be challenged hy one party and found indifferent, the 
other party may challenge him afterwards. ; 

In caſe of treaſon, or felony, if the priſoner challenge a juror for 
cauſe which is held inſufficient, he may afterwards challenge bim 
peremptorily. _ | | 

A challenge for the hundred muſt be taken: before ſo many be 
ſworn as will ferve for hundredors, or elſe the party lofeth the ads 


fat. 4 Ann. Vantage thereof. 
c. 16. §6. &24G.2. c. 18.5 3. 


Co. Lit. 
158. a. 


After a challenge to the array, the party may challenge the polls; 
but after a challenge to the polls, there can be na challenge to tho 
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| Juris, 
12. How ſuch Challenge is to be tried. 


Here we muſt take notice, that a principal cauſe of challenge 
is grounded on ſuch a manifeſt preſumption. of partiality, that 
if it be found true, it unqueſtionably ſets aſide the array, or the 
juror, without any other trial than its being made out to the fa» 
tisfaction of the court, before which the panel is returned; but a 
challenge to the fayour, where the partiality is not apparent, muſt 
be left to the diſcretion of the triers. 7 { 

If the array be challenged, it lies in the diſcretion of the court 
how it ſhall be tried; ſometimes it is done by two attornies, ſome- 
times by two coroners, and ſometimes by two of the jury ; with 
this difference, that if the challenge be for kindred in the ſheriff, 
it is molt fit to be tried by two of the jurors returned; if the 
challenge found in favour of partiality, then by any other two aſ- 
ſigned therèunto by the court. | 

As to a challenge to the polls, if a juror be challenged before 
any juror ſworn, two triers ſhall be appointed by the court; and 
if he be found indifferent, and ſworn, he and the two triers ſhall 
try the next challenge ; and if he be tried, and found indifferent, 
then the two firſt triers ſhall be diſcharged and the two jurors 
tried and found indifferent ſhall try the reſt. | 

If the plaintiff challenge ten, and the priſoner one, then he 
that remains ſhall have added to him one choſen by the plaintiff 
and another by the priſoner, and they three ſhall try the chal- 
lenge ; if fix be tworn, and the reſt challenged, the court may 
align any two of the fix ſworn to try the challenges. : 
The triers cannot exceed two, unleſs it be by conſent ; which 
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Co. Lit. 1 58. 
2 Hal. Hiſt. 
P. C. 275 


2 Hal. Hiſt, 
P. C. 275. 


Co. Li t. 


was taken up in imitation of the trial of the ſummons of the 7588. 
arty, which ſons ; this bei hether ſuch a Can 4. os 
party, which was by two perſons ; this being (a) whether ſuch a oath is, You 
juror, as was deſcribed in the writ, was warned, viz. one per qu. 2 _ 

. . . «+ — | and truly try 
rei verit, melius ſciri poterit, Wc. 3 


the jury man challenged, Rand indifferent between the parties to this iſſue. Salk. 1 52. pl. 1. Where 
3 challenge is to the array for favour, the plaintiff may either confeſs it, or plead to it; if he pleads, the 
judges aſſign triers to try the array, who ſeldom exceed two, and being choſen and ſworn, the aſſociate, 
or clerk in court, doth declare and rehearſe unto them the matter and cauſe of the challenge, and after he 
bath ſo done, concludes to them thus ; and ſo your charge is to inquire, whether-it be an impartial array 


triers find it favourable, then thus, calumnia vera. Trials per Pais, 165. 


The triers, as far as they act therein, are officers of the court, 
and liable to be puniſhed for any miſdemeſnour; allo it is ſaid, 
% that if they find againſt law, and the direction of the court, 
they may be fined and impriſoned. 


The truth of the matter alleged as cauſe of challenge, muſt. 
made out, by (c) witneſſes, to the ſatisfaction of the triers; 
aſo the juror challenged. may, on a vir dire, be aſked ſuch queſ- 
tons as do not tend. to infamy or diſgrace ;, ſuch as, whether he 
hath a freehold, whether he hath an intereſt in the cauſe; and. 
na cl cauſe, whether he hath given his opinion before-hand. 
| | | upon 


or a favourable one; and if they affirm it, the elerk enters underneath the challenge Armatur; but if the 


Palm, 36 Jo 
(5) But gu. 
whether 

they are not 
in this re- 
ſpect to be 


conſidered as jurors, and acting in a judicial capacity? 


Co. Lit. 158. 
Trials per 
Pais, I 58. 
Salk, 153 
pl. 3 

c) That 
one witneſs 


to prove the 


challenge is upon the right, which he might have done as arbitrator between 1 
ſufficient. the parties. | 10 
Show. 173. . , N 


Keeling, 9. ZBut in no caſe can a juror be aſked, whether he hath been 
eng Leg. whipped for larceny, or convict of felony, or whether ever he 
vas committed to Bridewell for a pilferer, or to Newgate for clipping 
and coining, or whether he is a villein or outlawed ; becauſe theſe 

kind of queſtions tend to make a man diſcover that of himſelf 

(e) Salk. which tends to his diſgrace ; alſo it was holden in (a) a trial for 
Sid. high treaſon, that the priſoner, in order to challenge à juror, 
could not aſk him, whether he had not declared his opinion be- 
fore-hand that he was guilty, or would be hanged, becauſe 

theſe queſtions tend to reproach, as charging him with a miſde- 


3 meſnour. : | $ 
Skin. 11. If a challenge be taken, and the other fide demur, and it be = 
5 292 . debated and the judge over- rule it, it is entered upon the original f 6 
(4) That record; and if at niſi privs, it appears upon the pęſtea what the Bs 
fuch bil judge hath done; but if the judge over-ruled the challenge upon ED 
—_— debate without a demurrer, then it is proper for (6) a bill of ex- 4 ˖ 
ruled the Ceptions. f : a oy 
challenge, not quod recuſ. the challenge. Skin. 101. | | 5 q 
1 gLean, 222. It is ſaid, that a demurrer upon a challenge is not like to a Ir 
it! 1 demurrer upon a plea; for in caſe of a demurrer upon a chal- bein 
1 lenge, as ſoon as the demurrer is agreed on at the bar, it is that 
1 | good enough, without other circumſtances, ſuch as counſel's their 
i hand, &. and the prothonotaries of right ought to enter ſuch then 
1 demurrer. a | eng: 
wy ; <1 ſoner 
1 | - | leſs, 
| (F) How Jurors are to be impanelled and ſworn, . 
24 = 4 ; and if 
by | BY the 3 Geo, cap. 25, § 11, it is enacted, “ That the name e 
; &« of each and every perſon who ſhall be ſummoned and im- B., anc 
24 & panelled, with his addition and the place of his abode, ſhall ing r 
{| « be written in ſeveral and diſtinct pieces of parchment, or 3 
il <« paper, being all, as near as may be, of equal ſize and bignels, for bis 
71 <« and ſhall be delivered to the marſhal of ſuch judge of aſſiſe or 
11 46 niſi prius, or of the ſaid great ſeſſions, or of the ſeſſions of the Alt 
i « {aid counties palatine, who is to try the cauſes in the ſaid nies, ; 
by 4 county, by the under-ſheriff of the ſaid county, or ſome agent loners 
v1 « of his, and ſhall, by direction and care of ſuch marſhal, be hat 
1 <« rolled up all, as near as may be, in the ſame manner, and put went! 
| <« into a box or glaſs to be provided for that purpoſe ; and when yet th 
oh <« any cauſe ſhall be brought on to be tried, ſome indifferent per- rx it 
1 « ſon, by direction of the court, may and ſhall, in open cout, Charge 
| * draw out twelve of the ſaid parchments, or papers, one after broug} 
L & another; and if any of the perſons, whoſe names fhall be ſo them, 
1 « drawn, ſhall not appear, or be challenged and ſet afide, then t the 
1 &« ſuch further number, until twelve perſons be drawn, who of thei 
f <« ſhall appear, and, after all cauſes of challenge, ſhall be allowed de ref 
', . « as fair and indifferent; and the ſaid twelve perfons ſo rer; fo 
ö 8 5 ö 5 | 66 draws 


— 
— 


DES EIS 


Juries. 


W « drawn and appearing, ard approved as indifferent, their names 
| e being marked in the panel, and they being ſworn, ſhall be the 
« jury to try the ſaid cauſez and the names of the perſons fo © 
= « drawn and ſworn ſhall be kept apart by themſelves, in ſome 
he « other box or glaſs to be kept for that purpoſe, till ſuch jury 
ng « ſhall have given in their verdict, and the ſame is recorded; or 
cle &« until ſuch jury ſhall, by conſent of the parties, or leave of the 
elf « court, be diſcharged; and then the ſame names ſhall be rolled 
Wor « up again and returned to the former box or glaſs, there to 
vhs „be kept with the other names remaining at that time un- 
de « drawn ; and fo zotzes guoties, as long as any cauſe remains then 
uſe « to be tried.” N 
(de- $12, Provided, © That if any cauſe ſhall be brought on to be 
1 « tried in any of the ſaid courts reſpectively, before the jury in 
: « any other cauſe ſhall have brought in their verdict, or be diſ- 
_ 6 charged, it ſhall and may be lawful for the court to order 
. « twelve of the reſidue of the parchments, or papers, not 
122 containing the names of any of the jurors who ſhall not 
"NF « have ſo brought in their verdict, or be diſcharged, to be drawn 
« in {ſuch manner as is aforeſaid, for the trial of the cauſe which 
% ſhall be ſo brought on to be tried.“ 
to 3 In capital caſes the ſheriff returns the panel of the jury, who 2 Hal. Hit. 
chal- being called, and appearing, the priſoners are told by the clerk, boy 39% 
it is that theſe good men now called, and appearing, are to paſs on thirteen are 
nſel's their lives and deaths, therefore if they will challenge any of by miſtake 
ſuch them, they are to do it before they are ſworn; and if no chal- nar, _ 
lenge hinder, the jury are. commanded to look on the pri- eie bs 
ſoners, and then ſeverally twelve of them, (a) neither more nor miſtake is 
leſs, are ſworn. 3 | 
TI. twelve ſhall ſerve. But if eleven be ſworn by miſtake, no verdict can be taken of the eleven; 
and it it be, it is error; and fo in a pteſentment; but if welve be recorded ſworn, no avetment lies that 
n 2 a unlworn. Upon not guilty pleaded, twelve are ſworn to try the iſſue; after their departure 
: the twelve leaves his companions, which being diſcovered to the court, by conſent of all parties, 
nd im- B., another of the panel, is ſworn in the place of A., and afterwards A. returns to his campanions, which 
„ ſhall being made known to the court, A. is called and examined, why he departed ; he anſwered, to drink ; 
7 and being examined whether he had ſpoken with the defendant, denied it upon his cath; whereupon B. 
nt, or was diſcharged from giving any verdict, and the verdict taken of A., and che other eleven, and A. fined 
2 tor lis contempt. 2 Hal. Hiſt. P. C. 296. 
Tit e Of 
of the Although there be twenty priſoners at the bar for ſeveral felo- 2 Hal. Hiſt, 
he ſaid mes, and the oath be general to try between the king and the pri- +: wy 1 
e agent loners at the bar, yet the jury is to inquire of no (5) more than 3 Ks 
ſhal, be what they are particularly charged with; and therefore though taken toa 
and put twenty kave pleaded, and ſtand at the bar when the jury is worn, e eee, 8 
id when et the court may ſtay any number of the priſoners, and ſo the en 
ent per- Jury ſtand charged with no more than what are thus particularly it was twelve 
n court, charged upon them; and when they go from the bar, and have 7 _— ene 
ne after I brought in their verdict touching theſe particulars charged upon &c. 1 
11 be ſo them, then if the ſame jury paſs upon the remaining priſoners, ſaying ad 
de; then t they are to be called over again, and the priſoners reminded 2 wy 


vn, Who of their challenges and the jury ſworn de novo upon the trial of 


allowed e reſt of the priſoners. | 
F : . rar; for they might be ſworn in another cauſe at the ſame court ; and the difference 
66 (lk | 


præmiſſi: 
dicend. ; and 
this was 


h laden 


was ſaid to 
be 


OE” Jurles. 


be betwint jury in cfiminal and civil matters; for the oath which the jury take in criminal. matters, ts f 
that they ſhall truly try and truedeliverance make of the priſoners at the bar, &c., ſo the court may charge 9 
them with as many priſoners as they think fit; but in civil matters the jury muſt be ſworn awey in 1 
every ſeveral caſe. Mich. a9 Car. 2. in C. B. Watſon and Goodman. | t] 

0! 


() How to be kept and diſcharged. 
2 Hal, Hiſt. WHEN the jurors depart from the bar, (a) a bailiff ought to (] 


P. C. 96. be ſworn to keep them together, and not to ſuffer any to 
(a) That a ad - | 
bailif is to ſpeak with them. 2 | 
be ſworn in a civil as well as a criminal caſe, Palm. 320. 8 / 
2 Hal. Hit. After their departure they may defire to hear one of the wit- p 
1 Thom, neſſes again, and it ſhall be granted, ſo he deliver his teſtimony » 
dre ina in (5) open court; and alſo they may deſire to propound queſtions hk 
—_—_ 2 the court, for their ſatisfaction, and it ſhall be granted, ſo it » 
r be in open court. 55 | _ 
drew to confer about their verdict, one of the witneſſes, that was before ſworn, on the part of the de. 1 x 
fendant, was called by the jurors, and he recited again his evidence to them, and they gave their verdict two 
for the defendant; and complaint being made to the judge of aſſiſe of this miſdemeinour, he examinel dig 
the jury, who confeſſed all the matter, and that the evidence was the ſame in effect that was given before, Boc 
& non alia nec diverſa z and this matter being returned upon the poſtea, the opinion of the court was, that 
| the verdict was nat good, and a venire fac. de novo was awarded, Cro. Eliz. 189. Metcalfe and Dean, 
- ; ; K 
co. Lit The jury muſt be kept together without meat, drink, fire, or « 
227» " £ 
2 Hal. Hit. Candle, till they are agreed. « | 
P. C. 297. See Obſervations on the Statutes, 302. note (I), for the origin of this. 4 
. | 5 0 
Salk. 20. 80, in an inferior court, if the jury will not agree on their « 
ed. . Verdict, the way is, as in other courts, to keep them without « x 
7 te” meat, drink, fire, or candle, till they agree; and the ſteward may « | 
from time to time adjourn the court till ſuch agreement. 6 
vent. 97- If they agree not before the departure of the juſtices of gaol- « | 
1 delivery into another county, the ſheriff muſt ſend them along with « C 
But it i them in carts, and the judge may take and record their verdid « }, 
made a in a foreign county. | | . fi 
+ 6k | 8 Y 
rey « 
whether in ſuch caſes the ſeſſion may be adjourned before the verdict taken. 4 8 
n 


2 Hal. Hit. If there be eleven agreed, and but one diſſenting, who fays b © © 
P. C. 297. will rather die in priſon, yet the verdict ſhall not be taken / © Þ 


eleven, no nor yet the refuſer fined or impriſoned; and thereſck « m 
where ſuch a verdict was taken by eleven, and the twelfth fined 5 al 

: and impriſoned, it was, upon great advice, ruled the verdict vn . 1 
void, and the twelfth man delivered, and a new venire awarded; e be 

for men are not to be forced to give their verdict againſt tra af 
judgment. | | ſh 

2 Hal. Hiſt. If the jury ſay they are agred, the court may examine them Wh 
P. C. 299. poll; and if in truth they are not agreed, they are fineable. in th 
2 Hawk. It ſeems to have been anciently an uncontroverted rule, Bod 
4 * & ©: 47+ hath been allowed even by thoſe of the contrary opinion, £0 hut of 4 
wr zu- been the general tradition of the law, that a jury ſworn ® V. 


| Khorities charged in a capital caſe cannot be diſcharged (without * 4 
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ing ſome authorities to the contrary in the reign of King Charles © vide 


the Second, this hath been holden for clear law, both in the reign 8 
of King James the Second, and ſince the Revolution. 2 29. 
| | / 39. 76. 


Stevenſon's caſe, Leach's caſes, 443-1] 


(H) In what Cafes and in what Manner to have a 
II: 


AT common law, in (a) molt real actions, after the demandant 2 Roll. | 
had counted, the tenant might have demanded the (5) view Abr, 725+ 
„ 5 - 1 a . . - tit. View. 
of the land; or if it were a rent, or other thing, view of the land , 7,8. 480. 
out of which it iſſued ; and this was, that things might be reduced Bro. tit. 
to a greater certainty z but becauſe this was uſed often by the te- 3 
nant for delay, and thereby the demandant greatly prejudiced; (a) But it is 
ſzid, that at common law view did not lie in a writ of dower unde nihil habet, intruſion, breve d'entry en 
le q:ibus, nuper obiit, rationabili parte. 2 Roll. Abr. 725. Booth, Real Actions, 38. (6b) That there are 
two ſorts of views in real actions; 1. View by the party. 2. View by the jurors, as in an aſſiſe of novel 
diſſeiſin, waſte, aſſiſe of nuiſance, the party ſhall not have view, becauſe the jurors ſhall have views 


Booth, 38. 3 | 

By (c) We/im. 2. cap. 48. it is ordained and provided, * That (e) 13 E. 1. 
« from thenceforth view ſhall not be granted but in caſe when © 28. 
view of land is neceſſary; and if one loſe land by default, and 
he that loſeth moverh a writ to demand the ſame land, and in 
caſe when one by an exception dilatory abateth a writ after 
view of the land, as by non-tenure, or miſnaming of the town, 
or ſuch like, if he purchaſe another writ, in this caſe, and in 
the cafe before-mentioned, from henceforth the view ſhall not 
be granted, if he had view in the firſt writ, In a writ of 
dower, where the dower in demand is of land, that the huſ- 
band aliened to the tenant, or his anceſtors, where the tenant 
ought not to be ignorant what land the huſband did alien to 
«* him or his anceſtor, though the huſband died not ſeiſed; yet 
from henceforth view ſhall not be granted to the tenant. In a 
writ of entry alfo that is abated, becauſe the demandant miſ- 
named the entry ; if the demandant purchaſe another writ of 
entry, if the tenant had view in the firſt writ, he ſhall not 
have it in the ſecond. In all writs alſo where lands be de- 
manded, by reaſon of a leaſe made by the demandant, or his 
* anceſtor, unto the tenant, and not to his anceſtor ; as that 
* which he leaſed to him, being within age, not whole of mind, 
© being in priſon, and ſuch like, view ſhall not be granted here- x 
* after; but if the demiſe were made to his anceſtor, the view 
* ſhall lie as it hath done before.” | | 
Since this ſtatute, the demandant, as to any of the caſes with- Booth, 37. 
in the ſtatute, may counterplead the view, i. e. allege matter in 2 Rall. a 
pleading which ouſts him of view; as where he that loſeth land DIED 
by default brings 2 quod ei deforciat for the recovery of it, the te- 
nant ſhall not have view, becauſe he is well enough aſcertained of 
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foner's conſent) till they have given a verdict ; and notwithſtand- there cited z 
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770 Juries. g 
the land by the former record: ſo where view was had in a for- 
mer writ, and that writ was abated after view for ſome miſtake 
that appeared upon the view, as non-tenure, miſnaming of the 
0 HY town: fo in dower, when it is brought againſt the ſame tenant 
i Kenny that purchaſed the land of the huſband : ſo, if the huſband died 
letter (1). ſeiſed, it is a good (a) counterplea of view in dower. 
2 Sand. 254. In an action of waſte, in which it was agreed that a view ſhould 
(5) Where- have been awarded, and that fix, at (6) leaſt, of the jurors ſhould 5 
Baindt is. have viewed the place, it was reſolved, that if a view be awarded, 


intiff is | 
22 though not returned by the officer, and the trial go on, and a : 
qa! Fon verdict had, that the omiſſion of the officer in not returning the 
Ihere ought view is not error; for it was the duty of the court to examine 5 
to be ſix " whether the jury had a view or not; and if they found they had 2 
the jury not, the trial ought to have been ſtayed, 
view, or know the land in queſtion, ſo as to be able to put the plaintiff in poſſeſſion if he recover, Co, 
Lit. 1 58, b. ; | | | 
2 Sand. So, in an aſſiſe, in which it was likewiſe agreed, that a view N 
254-5 was requiſite in the ſame manner, if the officer does not .return 85 
the view, it is not error; for the words of the writ are, & in- Pp 
terim videant, and not & interim haberi fac. viſum ; ſo that the ju- 40 
rors might have had the view when the officer was not preſent; ” 
and if it were otherwiſe,. the party might have challenged the 0 
jury for this cauſe; and though the officer had returned, that 44 
the jurors had had the view, yet if upon examination in court 0 
it appeared otherwiſe, the parties could not be concluded by ſuch 6 | 
return. | & 
Pam. 363. If the court make a rule, that the jury ſhall have a view, and « . 
that they ſhall not hear any evidence thereupon, and they not- & | 
withſtanding hear evidence; this is a good cauſe of challenge, « 
and likewiſe a miſdemeſnour, for which it» is ſaid, they may be « , 
puniſhed by the court. & f 
Godb. 209. In an action of waſte it was agreed; 1. That if fix of the ju « . 
4 N are examined on a voir dire, if they have ſeen the place walied, H = t 
Smith; that it is ſufficient, and the reſt of the jury need not be examinel N c: - 
& vide upon a voir dire, but only to the principal. 2. It was agreed, 1M « 


Lutw. 1558. the jury be ſworn that they know the place, it is ſufficient, . « 1, 


+ LN though they be not ſworn that they ſaw it; and although that tet « 1, 
: place waſted be ſhewed to the jury by the plaintiff's ſervants, 6 Benet: 
- if it be by command of the ſheriff, it is as ſufficient as if the am t: cc 
D had been ſhewn them by the ſheriff himſelf. x 
5 2 Falk 665, At the trial of a cauſe for want of a full jury upon the pl «i, 
#" cipal panel, ſome faleſmen were ſworn, and had the view, but ing we 
10 the diſlringas was returnable as an original diſiringas, and ' Mp 
Ui many of the original panel left out who were not at M ee 
. view; of which the defendant complained, and would ai 
0 ſet aſide the trial for irregularity z but becauſe no venife 
[i peared to the court, and the matter ſtood upon record 26 4 n Ar 
by original trial, and the want of a wenire was helped by 1 . 
1 dict, and ne cauſe was tried by thoſe that were f _ bo 
| ; .Þ BY 
if 10 


5 


for- d., thoſe who had the view, the court would do nothing 


take in it. | 

the zut it was ordered, that for the future, when in order to a 2 Salk. 665. 
nant view the laft juror is.(a) withdrawn, the plaintiff ſhall take out Pl. WT 
died a new diſtringas, amsto the laſt man of the panel, to diſtrain the W 5 

other twenty-three, with an apponas etiam decem tales, view is de- 

10uld l 2 XN 85 manded, it 
ould muſt be after the jury is ſworn, and then by conſent a juror may be withdrawn. 6 Mod. 211.—and 
| Hot, C. J. it may be without conſent; and notwithitanding ſuch view, a juror may be challenged 
rded, wicn he comes to be ſworn, 6 Mod. 211. 


and a | | 
ig the It is ſaid, that before the court makes a rule for a view, the 2 Salk. 665. 
amine venire facias mult be (6) returned; and then the court may make Pl- 3- per 
y had a rule, that ſo many of the panel ſhall view the premiſes. 5) es 
Jury is never ordered to view before their appearance, unleſs in an aſſiſe. Mod, 4ls 
8 8 A view is grantable in ſuch caſes where the title is in queſtion; 2 Salk. 165. 
: and in ſuch caſes it may be granted on motion, on a bare ſug- Pl- . 
a view geſtion, without any affidavit. „ 
return And to this purpoſe it is enacted by 4 && 5 Anne, cap. 16. [Upon this 
Ein. « 'That in any actions brought in any of her Majeſty's courts of 11 3 
the ju- « record in Weſtminſter, where it ſhall appear to the courts in _ wractſes 
reſent; * which ſuch actions are depending, that it will be proper and to grant a 
ped the « neceſſary that the jurors who are to try the iſſues in any ſuch Res 
d, that * actions ſhould have the view of the meſſuages, lands, or place et To 
in court in queſtion, in order to their better underſtanding the evidence tion of ei- 
by ſuch „that will be -given on the trial of ſuch iſſues, in every ſuch ne 
i cale, the reſpective courts in which ſuch actions ſhall be de- having pre- 
ew, and pending may order ſpecial writs of di/iringas or habeas corpora vailed, that 
hey not- * to iſſue, by which the ſheriff, or ſuch other officer, to whom 8 oo 
hallenge, * the ſaid writs ſhall be directed, ſhall be commanded to have fix upon the pa- 
y may de * out of the firſt twelve of the jurors named in ſuch writs, or nel, muſt 
f ſome greater number of them, at the place in queſtion ſome — 
f the jul) convenient time before the trial, who then and there ſhall have and that if 
e walleh WY © the matters in queſtion ſhewn to them by two perſons in the chen did not 
examined © laid writs named, to be appointed by the court, and the ſaid D g 
agreed, l « ſheriff, or other officer who is to execute the ſaid writs. ſhall, cauſe muſt 
hczent, 7 © by a ſpecial return on the ſame, certify that the view hath been 26. Pye 
zh that ne had according to the command of the ſaid writs.“ Ki RE 
rvants, 6 Bench thought it their duty to interfere, and to take care that their ordering a view ſhould not obſtruct 
if the {amt the courſe of juſtice, and prevent the cauſe from being tried ; and they thought it better that a cauſe 


ſhould be tried upon a view had by any fix, or by fewer than fix, or even without any view at all, than 
Mat the trial ſhould be delayed for a great length of time. Accordingly they refolved not to order a 
ve any more, without a full examination into the propriety and neceflity of it, unleſs the party apply- 


ng would come into ſuch terms, as might prevent an unfair uſe from being made of it. Agreeably to 


n the pw 
view, but 


and 1 is reſolution, they required a conſent, which has ever fince been made a part of the rule, that in cafe no 
3 the 49h ve had, or if a view be had of any of the jurors, though not fix of the firſt twelve, yet the trial ſhall 
not at wed, and no objection be made on either fide, on account thereof, or for want of a proper return to 
would ha © Writ. 1 Burr. 252, Tidd's Pr. 521. ] | | 
) wenre 0! 2 ont 
ecord 45 ® r. by the 3 Geb. 2. cap. 25. a proviſion is made for a view, in 

ed by n te following words : « That where a view ſhall be allowed in 


: any cauſe, that in caſe ſuch ſix of the jurors named in ſuch 
4 Fäncl, or more, who ſhall be mutually conſented to by the 

Parties or their agents on both fides, or, if they cannot agree, i 
Dn „ thall 
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„ ſhall be named by the proper officer of the reſpeCtive courts of | 
King's Bench, Common Pleas, or Exchequer, at Weſtminſter, 
or the grand ſeſſions in Wales, and the counties palatine, for the 
<« cauſes in their reſpective courts, or, if need be, by a judge of 
< the reſpective courts where the cauſe is depending, or by the 
judge or judges before whom the cauſe ſhall be brought on to 
4e trial reſpectively, ſhall have the view, and ſhall be firſt ſworn, 
or ſuch of them as appear upon the jury to try the ſaid cauſe, 
« before any drawing as aforeſaid; and ſo many only ſhall be 
&« drawn, to be added to the viewers who appear, as ſhall, after 
<« all defaulters and challenges allowed, make up the number of 
„twelve to be ſworn for the trial of ſuch cauſe.” | 


(I) What Irregularities and Defects in convening, 
or in the Qualifications of the Jurors, are amend- 


able, and aided after Verdict. 
Vide tit. HERE we may lay it down in general, that by the expreſs 


, Py " * = o ( 
24 Fafa words and intent of the ſeveral ſtatutes of jeofail and amend- 
ments all irregularities as to the number, qualifications, and re- 
turns of the jurors are aided after verdict, ſo that the venire be ; 
of the ſame place, and in the fame action, and between the ſame t 
parties. „„ | a c 
Where the So if there be no venire facias, or if there be ſuch a fault in t 
want of a the wenire as makes it a perfect nullity, ſo that it has no relation 
wenire, di- : IG: 8 at 
ftringas, ccc. to the cauſe, yet if there be a good diffringas, that being one of p 
is aided, but the jury proceſs, the omiſſion of the former is cured; for the 
one zg Omiſhon of any judicial writ is aided by the ſtatutes, and a wemre, 
where a vi- that is a nullity, and has no relation to the cauſe, is as if there ſ 
tious one had not been any, and ſo of a diffringas where there is a proper h 
ſhall be E 01 
venire. 
taken as : | 
none, vide Cro. Elis. 483. Owen, 59. Moor, 465. Noy, 57. Moor, 684. pl. 535. 623. pl. 89. e 
696. pl. 967. Godb. 194. Leon. 320. Buif. 130. 3 Bulſ. 180. Brownl. 78. 97. Yelv. by. w 
Roll. Rep. 22. Jon. 304. Latch. 116. Yelv. 199. ty 
. . > Ca 
2 Roll. So, if the award of a venire facias upon the roll be well, and the A, 
Abr. 201. writ of venire facias wrong, yet this thall be amended by the rol) 5 
Moor, 599 . . . . Ja 
pl. 826. being the (a) warrant of the writ, which is the act of the coury 21 
S.P. (a) So, and the default is only the miſtake of the clerk. 5 
where the | anc 
award upon the roll was in a cauſe againſt two defendants, but the werire againſt one, and amended, cou 
3 Bulſ. 311. vide Winch 73. e en 78. But if by the roll the venire is awarded de viciness par 
the right place, but the venixe itſelf is of a wrong, and theieupon a jury is returred, and tries the ca- ng 
It ſhall not bt amended ; for it appears, that the trial was not had by ſuch a jury as the roll and law But 
quire. Hob. 76. C vide Lit. Rep. 253.——So, if there be no place on the roll to warrant the ver the 
Latch 194. Alſo, in criminal caſes, to which the ſtatutes of amendment do not extend, the ct Mo 
omitting any of the parties is error. 2 Hawk. P. C. c. 27. 898. 2L 
Cro. Elis. So, if the writ of venire facias out of the King's Bench be u. 10 
158. nire facias 12 liberos & legales homines coram nobis apud IV gf mon, Nh 
| acky _ terium ubicunque fuerimus in Anglia; but the roll is well (1 5 


words apud II gſtmongſterium being omitted therein, ) this * 1 


ning, 
1end- 


expreſs 
amend- 
and re- 
-nire be 
he ſame 


fault in 

relation 
g one of 
for the 
a venir, 
if there 
a proper 


23. pl. $52, 
Yelv. bg 


l, and the 
y the roll, 
the court 


and amended 
de wich ® 
ries the ca, 
oll and law * 
ant the wer 
1d, the va! 


ench be 
W eftmand' 
well, (3 
. bein 1 
his z 1 
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B. R. the writ ſhall be amended by the roll; for this is but mat- 
ter of form. 55 5 

If the return of the venire be miſtaken, this may be amended 
by the roll, and if the zefte of the venire be out of term, or be- 
fore plea pleaded, it is no error; for the teſe of judicial writs 


being only matter of form, if miſtaken, ſhall not vitiate, ſince 


they have the proper judges of the fact by ſuch proceſs. 

Therefore if a venire facias be dated 7 July, and made return- 
able 6 Fuly, a day before the date of the writ, this after verdict 
is amendable becauſe a judicial proceſs, and the default of the 
clerk. | 

So, if a venire facias be awarded upon the roll, to be returned 
OAabis Trinitatis, and the writ is made returnable ſix days after, 
ſcilicet, a day out of term, but the di/ringas is well without any 
fault, and after the jury impanelled find for the plaintiff, this 


writ of verire facias thall be amend2d by the roll; for this was 


the default of the clerk only; for the roll is the warrant of the 
writ. TE ; 

The award of the venire muſt be to a day in the ſame term, 
or to the next term, but it muſt be in term, otherwiſe it is erro- 
neous ; becauſe this is not ſuch (a) a diſcontinuance as is aided 
by the ſtatute, ſince it is an error in the court by awarding the 
proceſs, which makes it utterly uncertain when or where the par- 
ties ſhould appear to receive judgment, and it is an act of the 
court, which is erroneous, and not a mil-entry of the clerk, whic 
the ſtatutes do not intend to aid, : Fa 
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Yelv. 64. 
Moor, 699» * 
Cro. Car. 9. 


Cro. lia. 
203. 467. 
Cro. Car. 38. 
Moor, 465. 
pl. 657. 


Cro. Car. 38. | 


Lit.Rep. 54. 
Cro. Jac. 64. 
Cro. Eliz. 
760. Moor, 
696. pl. 
967. 711. 
pl. 998. 


Moor, 465. 
pl. 657. 
(a) Yenire 


returnable 


on the 23d 


of January, 
and aiftrin- 
gas teſted on 
the 24th, 
held a diſ- 
continu- 


ance, and that being in a criminal cafe, not amendable. Bulſ. 141, 142. Telv. 204. Cro. Jac, 283. 


6 Mod. 28 1. Salk. 51. pl. 14. Ld. Raym 1061. 2 Salk. 669. pl. 1. 6 Mod, 268. 


If the place be totally (5) miſawarded, this is not helped by an 
ſtatute, becauſe they have not the proper judices facti, unleſs they 
have them from the place where the fact ariſes; but if it is 
only miſawarded in part, this is helped by the expreſs words of 
e) 21 Fac. 1. cap. 13. becauſe it is ſuppoſed that the perſons that 
were near any part of the place might know the fact in iſſue be- 
tween the parties; and by the ſtatute of (d) 16 & 17 Car. 2. 


cap. 8. the want of a right venue is aided, ſo as the trial was by 


a jury of the proper county or place where the aCtion is laid, 


y (5) Where 


miſ trials 


by the we. 


nue not be- 
ing awarded 
of a right 
place, were 
not aided by 
any of the 
ſtatutes of 
amendment 
before 21 


Jac. 1., vide Cro. I liz. 468. Goull. 38. 47. Winch, 69. 4 Leon. 84. Cro. Jac. 647. Moor, g1. pl. 
212. Lit. Rep. 365. Keilw. 212. 5 Co. 36. (e) For this wide Cro. Car. 17. 162 284. 480. Jon. 395. 
Styl 201. 206. Kaym. 67.— That this ftatute aids not unleſs the venue ariſes from ſeveral places, 
and one of thoſe places is truly named. Sid. 20 —But if it aiiſe from ſeveral places, though in teveral 
counties, and it is tried by one only, it is heiped. 2 Lev. 122. fer Haie.—By the opinion of the greater 
part of the judges, where by particular cuſtom a trial was to be de vicineta of the four wards next adjoin- 


ing, and the wenire is awarde i de wicineto of two of them only, it is helped by the ſtatute. 


2 Sand. 258, 


But Saunders dubjtawit, whether it thould extend to aid any proceedings except ſuch as were according to 
the cou ſe of the common law. (4) That this ſtatute does not extend to any trial in an improper county 
Mod. 37. 199. 2 Mod. 24. But for the expolition of this ſtatute as to this point, vide Lev. 207. Sid. 326, 
2 Lev. 122. 164. Sand. 247. Raym. 181. 302. Vent. 263. 272. 2 Keb 496. 2 Jon. 52. 


If there be a blank left for the county to the ſheriff whereof velv. 169. 


the writ ſhould be awarded, yet it will be amended, becauſe it 
cannot be awarded to the ſheriff of any other county, and there- 
fore it is the omiſſion of the officer in entering the award of the 

3 court; 
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court; but if there were a local plea into another county, ſa that 
there are two counties mentioned in the pleadings, there the 
blank cannot be amended, becauſe there is originally no award of 
Oro. Eliz. the court to whom the proceſs ſhall go; but where the plea car- 
291+ 408. ries the matter into another county, there the venire muſt be 
from the laſt place, becauſe the declaration by ſuch plea ſtands 
confeſſed. | 
Roll. Abr. After iſſue joined, if upon the roll a venire facias be awarded 
3 to the ſheriff of the county of Somerſet, Nc. and upon this a ve- 
Cro. Car. ire facias be made in this manner, Georgius Dei gratid Somerſet ſa- 
595. S. CO. lulem, Sc. leaving out the word ( vicecomiti }; and upon this the 


bred ſheriff of Somerſet returns a jury, and thereupon a verdict, We, 

this ſhall be amended by the roll, becauſe this was the fault of 
the clerk merely, having the roll before him when he made the 
writ, by which he was directed to direct the writ to the ſheriff of 
Somerſet. 

(a) But If the court on an inſufficient ſuggeſtion awards the proceſs to 

eee an improper officer, yet this is aided after verdict; for that only 


Nature f makes an inſufficiency in the return of the jury, and inſufficient 
21 Jac. " returns are aided ; for it was the deſign of the (a) ſtatute, that if 
c.72., the A : . . . . 

anal of the cauſe was tried by a right jury, it ſhould not be material what 
wenireto a Officer got them together. | 


wrong officer, and his return thereupon, was ertor, vide Brownl. 134. Cro. Eliz. 574. 586. Moor, 356, 
pl 482. Velv. 15. 5 Co. 36. b. | 


Cro: wy But if on a ſuggeſtion of the roll, proceſs be awarded to the 
181.5 C. 


674. ; 
85 ſaid to be erroneous, becauſe not collected by the proper ofhcer, 


and therefore they are not the zudices. facti of that cauſe, and it 
appears on the record that the return is otherwiſe than the court 
hath directed. | | : 
Salk. 265. But the lateſt refolution is, that the returns of miniſterial offi- 
8 cers are to be challenged at the day of the return; for if the court 
Andrews v. a . 
Lynton, then admits them to be their officers, and the parties do not ex- 


2 Ld.Raym. cept againſt them, they are concluded, fince the proper rice: 


884. facli are admitted by them to be returned. 
Crx. Jac. If a vcnire is awarded to the coroners, and returned by two of 
493 » them only, whereas at the time of the award and return thereot 


Lamb and there were two more, this is only a miſreturn, and aided. 
Wileman, adjudged. 


Hob. 70. But it is ſaid, that if one ſheriff of (5) London makes a return 
(5)inan without the other, this is not helped, being no return at all; for 
action, it | : Fo 
the gebe they make but one officer, and the court knows that one ther 

Facia: be there is two perſons, 

WCET : | 33 
London, ſalutem, Sc. pracipimus tibi gued, Sc., where it ſhould be prægipirius witic, after verdict this 
Mall be amended ; for it is the default of che cler. Owen 62. Crue Elis. 443. Roll. Abr. 200» 


Hob. 13. If upon the return of the habeas corpora the ſurname of the 
Roll. 80 ſheriff be omitted, as where his name is Bartbolomæut Michel, 
Eu. . and it is returned Bartbolomeus, Miles, ſheriff, this ſhall be 


amended, 1 


coroner, and the ſheriff return either the panel or the tales, it is 


only 
cient 
at if 
what 


r, 356, 


o the 
it is 
cer, 
ind it 
court 


offi- 
court 
Ot ex; 
judices 


-wo of 
hereof 


return 
Ul; tor 


ſheriff 


erdict this 


200. 


of the 
Michel 
hall be 


It 


wy 


It was holden, that if before the ſtatute of 2 I. Fac. I. cap. 13. the 3 Bulſ. 220. 


ſheriff did not return the writ of venire, or ſet his name on the 
back thereof, or omitted inſerting quod executio iſtius brevis patet 
in quodam panello huic brevi annexo, but it was album. breve, it 
could not be amended upon examination of the ſheriff, being 


the (a) principal proceſs; but this is now helped by the ſta- f 


tute, ſo that a panel of the jurors be returned and annexed to 
the writ. | 


FF 


Cro. Jac. 
528. 


Noy, II 5. 


5 Co. 41. 
Cro. Eliz. 
87. 
Brownl. 43. 
(a) But 
even before 
the ſtatute 


21 Jac, 1. c. 13. it was holden, that the venire, being well returned, though the iſſue be tried on 
the habeas corpora or diſtringas, which are not returned, or irregularly returned, in manner aforeſaid, the 


verire being the principal proceſs, and right, the others ſhould be amended. 


130. Yelv. 110. Cro. Jac. 188. 443. Cro. Eliz. 466. 704. 2 Roll. Rep. 111+ 210. 


If the ſheriff that returns his venire be diſcharged before the ze/fe 
of the venire, it is error, and ſhall be tried by the record of his diſ- 
charge; becauſe, if the legal officer did not return the writ, the 
proper judices facti did not try the cauſe, and fo the verdict is ill. 

But if he be ſheriff at the time of the award of the venire, and 
after his diſcharge he return the panel to the venire, this is no (6) 
principal cauſe of challenge; for the ſheriff having returned the 
nomina jurat. to the court above on the venire, on which they have 
awarded a di/tringas with a niſi prius, the ſuſſiciency of that return 
is not to be controverted before the judge of nfs privs, but above, 
lince the judges of nit privs are bound down by a record of a ſu- 
perior court, on whoſe records it appears he is ſheriff, 


Moor 868. pl. 1 203. Hob. 


Cro. Car. 
421. 


Cro. Els. 
369. Hore 
and Broom. 
(5) But this 
may be chal- 
lenged for 
favour, and 
the illegality 
of the officer 
will be ad- 
mitted as 


ttrong evidence of a partial array, fince a perſon who had nothing to do with the return has inter- 
meddled therewith 3 and accordingly the array in this caſe was challenged for favour, and quaſhed, 


The jury muſt come in the ſame action, and between the ſame 
parties, otherwiſe they are not judges in that cauſe; therefore in 
ejectment, where the venire was de placito tranſgręſſionis, omitting 
& ejeftion. firme, the court held the venire to be ill, becauſe it was 
not in the fame action; for an action of treſpaſs and ejectment are 
different, and there might be an action of treſpaſs. between the 
lime parties; but if the diſ{ringas had been right, they would have 
adjudged this venire to be null, and the want of a venire is: aided 


by the ſtatute. Ra 


Cro. Car. 32, 
Hutt, 81. 
Jon. 302. 
Godb. 194. 
Cro. Jac. 
528. 

Cro. Elia. 


259. 


If in an action of treſpaſs iſſue is joined between the plaintiff Cro. Car. 


and two defendants, and one dies, and the venire is awarded be- 
tween the plaintiff and both defendants, after ſuch defendant's 
death, and verdict is taken for the plaintiff, and the death ſuggeſt- 
ed on the roll, and judgment againſt the ſurvivor, the venire being 
only a judicial proceſs, and purſuing the award on the roll, it 
plaiuly appears to be the ſame cauſe, and that the trial was had by 
proper judges z and judgment being given againſt the defendant, 
who is charged with the whole action, it is good. | 

If the jurata mentions the iſſue to be de placito tranſgreſſionic, 
where the action is debt, and the award of the venire and diſiringas 
debt, this ſhall be amended ; for the jurata is an award of the di/- 
iringas, in purſuance of the award of the venire, and the venire 
being right, the (e) ſecondiry proceſs ought to be made accord- 

D 


3D 4 ingly; 


426. Jons 
367. Piffin 
v. Fenton. 


Cro. Car. 
275. 
(c) That 


the award 

on the roll 
being right, 
ſhall amend 
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77 Jiuries. 


the venire, ingly, and there is a ſufficient authority by the writ of diſtringat 
and theve- for the judge of aſſiſe to try the cauſe. | 

mire being 

right ſhall amend the diſtringas, which is the proper proceſs for convening the jurors in the King's 
Bench; ſo of the habeas corpora, which is the Common Pleas proceſs. * Lit. Rep. 252, 253.— Allo, 
if a diſtringas is awarded where it ſhould be a habeas corpora, this is aided, Savil, 37. | 


Cro. 95. : So, if the ſheriff return nomina jurat. inter partes prædict. de pla- 
275: I" * cito tranſgreſſionis, where the vemre is de placito debit., this ſhall be 


amended; for in dorſo brevis he ſays, executio iftius brevis patet, Sc., 
which could not be, if it was not in the ſame action. 
3 Mod. 78. If the day when, and place where, the aſſiſe was to be holden, 
. Ka is not mentioned in the di/ringas, it ſhall be amended by the roll; 
| for if there had been no difringas, the trial had been good, becauſe 
the jurata is the warrant to try the cauſe, and that was right. 
Salk. 48, . In ejectment againſt ſeven defendants, who entered into the 
Pls 5 common rule, and pleaded to iſſue, the plea roll, venire diſtringas, 
and jurata were right, but the iſſue on 1 privs roll was between 
the plaintiff and five defendants only; after verdict for the plaintiff 
this was amended; for the leſſor's title was the giſt of the action, 
and the only thing inquirable of by the jury. | 
(a) If ave. If the (a) number or (5) qualifications of the jury, as has been 
ly bi 20 be ſaid, be omitted, it may be amended ; for it is but form to award 
3b; becbreve, the particular number and qualifications in each roll, which is di- 


without rected by the law in all caſcs. 

theſe words, | 
nomina juratorum, this will be aided after verdict, being a judicial writ ; though abjected, that they 
words were of neceflity and without which the court could not know who are the jurors, nor whom ta 
demand to be ſworn. 3 Bulſ. 208, Roll. Abr. 200. 204. Cro. Eliz. 457. Moor 465. 657. Noy 
57. 2 Brownl. 167. ——-So, if the word ducdecim be left out of the wenire facias, this ſhall be amended 
after verdict. Roll. Abr. 204. (4) If a wenire facias be guorum quilibet quatuor libras terre, omitting 
the word habeat, this ſhall be amendcd after verdict. Roll. Abr. 204. So, if the words guorun 
guilibet are omitted out of the werire facias, it ſhall be amended after verdict. Roll. Abr. 204. — $0, if 
the words gui nullã affinitate atringunt are left out of the wenire facias, it ſhall be amended. Roll. Abr. 204, 


(e) For the The nomina juratorum on the venire are the proper parties to try 
diverſity, the action; and if there be a miſtake in the (c) chriſtian name, it 
ras ag is incurable ; for the ſtatute does not extend to it, but it extends to 
and where cure ſurnames and additions; for there can be but one name of 
the ſurname baptiſm, but there may be various ſurnames and additions; ard 
. . ee therefore if it can be proved what perſon the ſheriff meant by his 
Elis. 57. ſurname or addition, it may be amended and ſet right. 

222. Cro. Car. 203. Cro. Jac. 116. | | Fl | 
Roll. Abr. Alſo, if the names of either chriſtian or ſurname be wrong it 
l the body of the diſlringas, or in the panel returned, or in the pane 
Hob. 64. of the jury ſworn, yet if it can be proved to be the ſame man that 
Brownl, was intended to be returned in the venire, having there his rigit 
7 chriſtian name, he is the proper judex fucti, and it may be amended 

by the ſtatute. | 
Roll. Abr. As if Tippet be returned in the venire facias, and in the habe 
I ee corpora and diftringas juratores he is named Typper, yet if his true 
Several caſes name be Tippet according to the venire facias, and Tippet is {worly 


8 and tries the iſſue, it ſhall be amended, 


Pole. | | [ 


ngas 
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If the ſheriff returns but twenty-three on the venire, and twenty- J 
four on the habeas corpora, and the twenty-fourth omitted on the ha 
venire appears, and is ſworn, the verdict is ill, becauſe he is not JO ral 
returned according to the award of the court, in purſuance of the S. C. ad- . 
venire, and therefore has no authority to try the cauſe ; for the Judged. 
award to diſtrain one not ſummoned is void, and he is not return- 
ed of the tales de circumſtantibus, fo that he is not a proper juror 
by the writ nor ſtatute. | = 

So, if twenty-five are returned, and the twenty-fifth is ſworn, Cro. Jac. 
and tries the cauſe, it is not helped. 647. 
But if the twenty- fourth man had not been of the twelve that Cro. Car. 
tried the iſſue, it would be aided by the ſtatute; or if the trial had — _ 
been by eleven of the twenty-three, and one of the tales de circum- 5. 3 
flantibus, it had been good, Cro. Eliz. 104. Brownl. 274. Jon. 357. Sid. 66. Latch. 57. 

It is no objection that the jury were not ſummoned on the ve- Phillips v. 
nire, or attached on the diſtringas, for there can be but one general Phillips, 
return ſince the balloting act, 3 Geo. 2. c. 25.: and beſides, the 9 
want of a return is cured by the appearance of, and trial by a 


proper jury. | 


(E) What Irregularities or Defects in convening, 


or in the Qualifications of the Jurors, are aided 
by Conſent, 


PERE we may lay it down as a general rule, that all de- Co. Lit. 
fects in convening, or in the qualifications of the jurors, are 128. b. 
aided by conſent of the parties; for the rule herein is, that omnis 5 ng 367- 
| 5 » pl. 40. 
conſenſus tollit errorem. 

Therefore if a venire facias be awarded to the coroners, where 5 Co. 36. b. 
it ought to be to the ſheriff, or the viſne come out of a wrong Se. Lite 
place, if it be per aſſenſum partium, and ſo entered of record, it will 3 
ſtand good. Rep. 21. Godb. 428. Noy, 10. 

One of the jury, after he had been ſworn, and after he had Palm. 412. 
heard part of the evidence, fell ſick, and another being ſworn in 


his place by conſent of plaintiff and defendant, it was holden a 
good verdict, | 


(L) When and by whom to be paid. 


TREE in all civil cauſes are to be paid for their trouble, and Carth. 242. 


attendance, and the (a) quantum is to be proportioned according % That in 


to the diſtance of place, badneſs of the weather, &c., but if they — 


take any money, or other reward, for giving a verdict, they are not priu in the 
only puniſhable at common law by fine and impriſonment, but to aa <oun- 


; . a s ty, they are 

a decies tantum given by the ſtatute of 38 E. 3. cap. 12. i. e. a for- y entitled 

feiture of ten times as much as he hath taken. 1 " vo and 
o 5 I. on 2 


trial at bar, where they come out of a foreign county. Trials per Pais, 62. 216. 


But if ſome of the jurors appear, and the trial goes off pro defectu 2 Lil. Re- 
Jraterum, thoſe who appeared are not to be paid; for no * gift. 157. 
: be”: 
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_— Juries. 
has received any benefit from their attendance; and conſequently 
not obliged to make them any recompence. | 

2 Show. But where a cauſe was appointed for trial at the bar of B. R., 

248. pl. 252. by a jury of Wilts, and a venire returned, and the jury ſummoned, 

| but before the day the parties agreed, and the ſummons not being 

countermanded, ſeveral of the jury appeared; it was ordered on 

motion, that the attornies on both ſides ſhould pay them. + 

2 Leon. So, if the jury find a ſpecial verdict, the charges of the jury ſhal 
174.5. for be equally borne by both parties. | 


what coſts 
ſhall be paid upon praying a ſpecial jury, ſee 24 Geo, 2. c. 18, ; and for what fees allowed to jury-men, 


lee 8 2. of the ſame ſtatute. 


| (M) For what Miſdemeſnours puniſhable : And 


herein, 
1. Where puniſhable by Attaint. 


Glan, lib. 8. TN jury when impanelled judged under the penalty of an at- 
c. 9. taint by the old law, which was the only curb they had over 
r a juries; but this method, from the difficulty of attainting the jury, 
and ſeverity of the puniſhment, has been ſeldom ufed of late; and 
the practice of granting new trials, where the jury find againſt 
evidence and the direction of the court, introduced in the room 
thereof; but ſince the attaint is only diſuſed, and not taken away, 
we ſhall here ſet down the moſt conſiderable matters relating 
thereto. g 

Roll. But herein, firſt, we muſt obſerve, that the judgment in attaint 
e of being ſo ſevere, all manner of evidence was admitted in ſupport of 
taint, 879, the verdict; but againſt the verdict they admitted none that was 
Dyer, 53. not given at the former trial; becauſe the jury might give in their 
5 verdict, not only on the evidence given in court, but on their own 
Godbs £4 knowledge; and therefore (a) whatever otherwiſe they came to 
Hob. 227. the knowledge of, they might give in evidence for the ſupport of 
(=) 1. their verdict; but the evidence not offered on the trial can never 
in attaint, be brought againſt them, becauſe ſuch evidence might have altered 
may have their judgment, had it been given; and the want of that light, 
e g908 z Which the party neglected to offer, cannot convict them of 2 
difprove it falſity, which, it it had been offered, might have founded a differ- 


as well as he ent verdict. 

can; but he | | 
cannot give other evidence, nor enforce the firſt evidence with more matter than was given and diſchoſed 
before, Dyer, 212. pl. 34. | 


Rell. Abr. The jury may be attainted two ways; 1//, Where they find con- 


00 18 trary to evidence. 2d!y, When they find out of the compaſs of the 


the evidence 4//egata : but to attaint them for finding contrary to evidence 18 
of a witneſs not ſo eaſy, becauſe oo may have evidence of their own con- 


3s falſe in en zance of the matter before them, or they may find on (6) diſtruſt 
immaterial 


part, the of the witneſſes, on their (c) own proper knowledge. : 
Jury need not give bim credit in any other part. Cro. Eliz. 310. (c) If a jury give a verdict on their 
ovn knowledge, they ought to tell the court ſo; but they may be ſworn as witneſſes; and the fair vs) 
is to tell the court, before they are ſworn, that they have evidence to give, Salk. 405 · Pl. 3. But 
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's KB But if they find upon evidence that does not prove the allegata, Roll. Abe. 
x there it is eaſy to ſubject them to an attaint, becauſe it is manifeſt. 292. 
N., that what is ſo found is on evidence not correſponding to their 
ed, iſue; and hence it is neceſſary that the matters in iſſue ſhould be 
ing ſet forth with all convenient certainty, that it may be ſcen how far 
on and when- the jury are miſtaken; as in treſpaſs, the quantity and 
| value of the tlng demanded mult be ſo conveniently deſcribed, 
hall that if the jury find damages beyond ſuch quantity and value, it : 
may be apparently exceſſive, and they ſubject to the attaint; and 
1 o on ſpecial contracts, they mult be ſet forth ſo pteciſely, that if 
evidence be given of another contract, and not that in the allega- 
tions, and yet the jury find for the plaintiff, they may be ſubject 
to an attaint. 
\nd An attaint does not lie in a criminal caſe, as it does in a civil; Vaugh. 146. 
| and the reaſon of the difference, according to Hawkins, is, that in 3 
the laſt caſe a man's property only is brought into queſtion a ſe- 55. 7 
cond time, and not his liberty or life; alſo, ſays he, it may be But by Hal. 
generally preſumed that a jury is likely to be equally influenced er af — 
n at- with the fear of an attaint from either of the contending parties; e 
over whereas if any ſuch examination of their proceedings were al- have an at- 
jury, lowed in criminal cauſes, they might be often in great danger of a3 Mn 
z and one fide, by incurring the reſentment of a powerful proſecutor, man — 
gainſt and provoking him to call their conduct in queſtion, for their victed upon, 
room ſuppoſed partiality; but they could have little to fear from an in- eee 
aways jured criminal, who would ſeldom be in circumſtances to make have no at- 
lating his proſecution formidable. 4 | by ne 
. guilt is affirmed by two inqueſts, the grand inqueſt that preſent the offence on their oaths, _ the — 
attaint Jury that agrees with them; yet where the petit jury acquits, they ſtand as a ſingle verdict; for they 
port of cilatirm what the grand inqueſt of twelve men have upon their oaths preſented, 
at was 98 8 5 | 
n their Where the king is ſole party againſt the ſubject, and the jury 4 Leon. 46. 
ir own find for the king, no attaint lies; but it is otherwiſe where the But for this. 
ame to [uit is tam pro domino rege quam pro ſeipſo. Eliz. 309. — 14. 
port of No attaint lies upon an inqueſt of office; therefore if a recovery Co. Lit. 
n never be in a quare impedit by default, and a writ iſſue to the ſheriff to 385. b. 
altered (a) inquire of the damages and plenarty, no attaint lies upon this 728 232 
il light queſt ; for it is but an inqueſt of office. | 26 Abr. 
| . A 
. differ wen year-books there cited. 10 Co. 119. 8. P. (a) Therefore, where the matter cnet 8 
aquired by the principal jury is ſuch as goes to the very point of the iſſue, and upon which, if it be 
ound by the jury, an attaint will lie againſt them by the party, if they have given a falſe verdict, there, 
1d 4iſchoſed us Cannot be ſupplied by a writ of inquiry, becauſe thereby the plaintiff may loſe his action of 
abe ich will not lie upon an inqueſt of office. Carth. 362. Ld. Raym. 59. 5 Mod. 76, 77» 
11% Salk. 205. pl. 3. Skin. 595. pl. 3. 12 Mod. 85. 
hong | e N the inquiry be by the ſame inqueſt that inquired of the Rell Abr. 
idence i = the guare impedit, an attaint lies. f 3 105 
vn conu- 80 in an aſſiſe, if they are at iſſue upon the plea in bar and Fitz. At- 
;) diſtruſt that 's tound for the plaintiff, and it is inquired over of the ſeiſin ere 5 
and difleifin, if the diſſeiſin be found by a falſe verdict, an attaint 
get on their es thereupon. £ 10 Co. 119. 
z the fair we In 


3 But 


0 


| 
1 
| 
? 


OY 
1 
9 
15 
» 
1 


— — 


D rr if $-e eneRrI InDIne 


bs LIE. 


9 —. 


2 


= 


780 : : Juries. 


Roll. Abr. In an action againſt tenant in tail, if he makes default, and he 


: Abr. 280. 
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280. in the reverſion prays to be received, ſuppoſing him to be tenant 


for life, which is counterpleaded, upon which they are at iſſue, 
and it is found againſt him in reverſion, and the ſame inqueſt 
taxes the damages againſt the leſſee, no attaint lies upon this ver- 
dict, becauſe the judgment againſt the leflee is given upon the 
default; and ſo this is but an inqueſt of office for the damages. 


Co. Lit. An attaint lies upon a verdict before the ſheriff in a writ of in-, 
2 Abr. quiry of waſte, becauſe by the ſtatute the ſheriff is made judge 


230, in this caſe. 
2 Roll. No attaint lies upon a verdict given by twenty-four jurors, nor 


does it lie upon a verdict given in an afkaint for the thing of 
which the jury is attainted; but if they find any collateral 
matter præter the attaint, it lies thereupon, and they ſhall be 
attainted. | 5 h 
12 H. 6. 6. Ina writ of (a) right, if the grand aſſiſe be taken upon the 
e mere right, no attaint lies thereupon; but if the iſſue be taken 
in aplea upon a collateral matter, and not upon the mere right, an attaint 


real, becauſe lies thereof. 
he migbt 
have falſified in an action of an bigher nature, wide 2 Inſt. 237. 


* 


Roll. Abr. If a deed with witneſſes be pleaded, and the inqueſt paſs in 
nt 5 the affirmative, no attaint lies thereof, becauſe the witneſſes have 
gn ogg adjudged this to be true; but otherwiſe it is, if it paſs in the ne- 
S. P. be- pative, and diſ-affirmance of the deed ; (6) for the witneſſes ought 


cauſe wit= to teſtify nothing but what they ſee or hear. 
neſſes can- 


not teſtify a negat:ve, but an affirmative. (5) An attaint does not lie for not finding a divorce, becauſe 
that does not lie in ther conuſance, being a record, Holl Abr. 281.—If the jury find a ſpecial mat. 
ter which is not part of their charge, nor pertinent to the iſſue, no attaint Les for this. 11 Co. 13.— 
Where it lies for finding falſely a matter of form only, the principal matter heing true. Keilw. 67. 


43 AM. 41. In an aſſiſe, if the jury find a ſpecial verdict, and refer it to 
ro. A-: the court whether upon the matter the tenant be a diſſeiſor, and 
taint, 32. : X Ss h 
Cro. Eliz. upon the matter the court adjudge him to be a diſſeiſor, thoug 
309. S.P. in law he be no diſſeiſor; yet no attaint lies againſt the jury, 
400 * * 1. (e) becauſe it is not their fault, but the fault of the court. 


lowing the direction of the court will not bar an attaint; for if the judge declares the law to the jury 
erroneouſly, and they find accordingly, though this may excuſe them trom the torteitures, yet however 
upon the attaint the judgment is to be reverſed, and a man ſhall not loſe his right by the judge 
miſtake of the law. Vaugh. 145. 


Roll. Abr. An attaint lies before execution ſued, for the danger of the 
282. - death of the petit jury in the mean time; for after the death ef 
any of the petit jury, no attaint lies. 

gH.6.2 An attaint lies for exceſſive damages, as alſo where the 
Roll. Abr. jury give too little; but if they give exceſſive damages, and the 
234. Q. i TH” 

If the cot Court abridge them“, and make them reaſonable, no attaint lie 
bath any againſt the jury, though they have made a falſe oath ; for ſuch 
ſuch power? abridgment is made upon the prayer of the party, and therefor 

| he ſhall not have an attaint alſo. | | 
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So, if the court increaſes * the damages, and makes them rea- Roll. Abr. 


454 
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ſonable, whereas before they were too ſmall, no attaint lies. 284. L- 


| ut ſupra ; 
unleſs in cafe of maybem, on view, where conſequences have enſued after the verdi&, unforeſeen, or not 
provided for, in point of damages at the trial. 


So, if the jury give exceſſive damages, and after the plaintiff, to Roll. Abr. 
whom they are given, releaſe part of the damages, by which the reſt 284. 

of the damages which remain are reaſonable enough, no attaint 

lies; for hereby the defendant's cauſe of grievance is taken away. 

In an attaint, if the plaintiff aſſigns the falſe oath in exceſſive 12 E. 4. 8. 
damages, he ought to aſſign it in this manner, ſcilicet, that the Bro. At- 
goods for which the damages were given were but of the value of 
40s, and that in the damages given over this ſum they made a 
falſe oath. | | | | 

If in treſpaſs againſt two one pleads not guilty, and this is 11 Co. g. b. 
found againſt him, and exceſſive damages given, and after the I 2 
other defendant comes and pleads not guilty, and this is found c, 3a. 


caſe. Hob. 
againſt him alſo, he may have an attaint upon the firſt verdict, 66. Cro. 


' becauſe bound by the damages given thereby; and though he is a 105 21. 


o Co. 119. 
Roll. Rep. 31. . P. 


In a quare impedit againſt two, they make ſeveral titles; and it Roll. Abr. 
is found for one defendant, and that the other diſturbed him; 282. 


the other raay have an attaint upon this, for by this he loſes the 
preſentation, 


He who is party to the recovery ſhall have an attaint, although Roll. Abt. 
he was not tenant at the time of the firſt writ brought, nor when wn 
the judgment was given. : (by the 
common law) after the death of tenant for life, Dyer, 1. pl. 5. 3 Co. 4.—— And during the life 
of the particular tenant, per 9 Rich. 2. Ce 3. 


ſtranger to the iſſue, yet he is privy in charge. 


If an action of joint-tenancy be pleaded with a ſtranger, and 48 E. 3. x9. 
the ſtranger join with the tenant in the maintenance thereof, and Sb. 378. 
this be found againſt them, yet the ſtranger ſhall not have an at- 
taint, becauſe he is not party to the writ. | 

So, in an action againit A. and B. if it be found againſt them 11 Hf. 4. 27. 
upon ſeveral iſſues, A. ſhall not have an attaint upon a falſe ver- Ne. 
dict againſt B. becauſe he is nat party to the iſſue. N 

So, in treſpaſs againſt two, if one plead a releaſe, upon which 11H 4. 30. 
they are at iſſue, and the other plead the ſame plea as ſervant to : 
him, if it be found againſt the maſter, the ſervant ſhall not have ” 
an attaint thereupon, for he is not party to the iſſue. | 

So, in waſte againſt two, if one make default, and the other Rol. Abr. 
plead, and it be found againſt him, the other who made default 283. 
not have an attaint thereupon, becauſe he is not party to the 

ue, | SS | | 

If a villein be-found free in a homine replegiando againſt the Roll. Abe. 
lord, and after the lord die, the heir ſhall have an attaint; ſo if 283. 
the villein were found free by a falſe verdict, in an action of treſ- 
pals brought by him againſt the lord, and after the lord die, the 
heir ſhall have an attaint, becauſe hereby he loſes his inheritance 
in the villein; but he cannot have an attaint for the damages; 

ut the executors may, becauſe they belong to them. 

19 The 
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11H.6.6, The petit jury can plead no plea but ſuch as may excuſe them 
ah 3 > i of the falſe oath; and by the 23 H. 8. cap. 3. it is enacted, chat 
65. Keilw, after the plaintiff hath aſſigned the falſe oath, the petit jury, if they 
130-, fame be the ſame perſons, and the writ, proceſs, return, and affign- 
ie ment good, ſhall have no anſwer, but only that they made a true 
oath ; unleſs the plaintiff, in. an attaint upon the ſame verdiQ, 
hath before nonſuit diſcontinued, or had judgment againſt the 
petit jury. 5 
Vide 6 Co. In an attaint upon a verdict in treſpaſs, one of the petit jury 
44+ 3 5. P. pleaded an award between the plaintiff and defendant, and whe- 


where it is "SEX: . R 
ſaid to be ther this was a good plea dubitatur. Keilw. 130. 


a good plea, yet 9. & wide Dyer, 75. pl. 27. 
Roll. Abr. In an attaint brought by the iſſue in tail, upon a verdict in a 


285. a 9 c 
. Jormedon againit his anceſtor, the releaſe of the anceſtor is not 


20. a. S. P. any bar, for the attaint is entailed as well as the land itſelf, 
{a) And By the 23 H. 8. cap. 3. all attaints muſt be taken (a) in the 


yy King's Bench or Common Pleas, and not elſewhere z but a nif 


ſance can be Prius may be granted. 

granted upon an attaint, becauſe all attaints are to be taken either before the king in his bench, or be. 
fore the juſtices of the Common Pleas, and in no other courts, &c. Co. Lit. 204. b. Where a verdidt 
and judgment given in the Exchequer was removed by certiorari into the Common Pleas, and an attaint, 
Fide Dyer, 201. pl. 65. Moor, 17. pl. 60. N. Bendl. pl. 132. Keilw. 210. & wide Dyer, 81. 
pl. 65. Cro. Eliz. 645., in which book, becauſe the record was not removed in Banco, it was adjudged 
againſt the plaintiff, and the court would not grant him a day to bring in the record, and ſaid, the plain- 
tiff, at his peril, ought to have brought it in before; & wide Cro. Eliz. 371, 372. How to be te- 
moved, vide Roll. Abr. 394. But if an attaint be brought on a judgment in Banco, and the 
plaintiff afſign the falſe oath, and the defendant plead bonum & legale fecerunt ſacramentum, and there- 
upon they are at iſſue, and after the firſt record is removed by a writ of error, yet the proceſs againſt the 
grand jury and the party ſhall not be ſtayed, but the court may proceed. Dyer, 284. pl. 35. 


Of the Judgment in attaint. 


Co.Lit.294, THE judgment at common law was very (6) ſevere; and ac- 


Roll. Abr. : : . _ 
e cording to my Lord Cote importeth eight great and grieveus 


(5) And was puniſhments; 1. Puod amittant liberam legem imperpetunum ; that 

ſo ſevere, is, they ſhall be ſo infamous as never to be received as witneſſes, 

8 or to be of any jury. 2. Quod forisfaciant omnia bona & catalla 

upon juſt ſua. 3. Dried terre  terementa in manus domini regis capiantur. 

deer, N 4. Quod uxores & liberi extra demns ſuas ejicerentur. 5. ud 2 
ICted. 


8 ſue preſtrentur. 6. Quod arbores ſue extirpentur. 7. Quad 
prata ſua areitur. 8. Quod corpora ſua carceri mancipentur. 


7:d:Co.Lit. But the ſeverity of this puniſhment was mitigated by the ſta- 


CY An a by tute 23 H. 8. cap. 3. which prefcribes the methods of proceeding 


the equity in Attaint, and inflicts certain pecuniary puniſhments on the ju- 
of the 1 rors, in proportion to the damages ſuſtained by the party by the 
tute it lies . ; . a e e 70 
adit the falſe verdict, in which the. (e) party recovering is to be joinec | 
executors of the party for whom judgment was given. Moor, 17, pl. 60. N. Bendl. 132. Keil, 
201. a. And. 24. Dyer, 201. J. 65. 


Roll. Abr. If a man recover in an attaint, he ſhall be (4) reſtored to all that 
Nt - dur. he hath loſt by the verdict, as well his lands as the meſne profits; 
ing the life as alſo his damage, if he loſt in a perſonal action. 


of the tenant for life the reve;fioner recovers in an attaint, the tenant ſhell be reſtored to the pes 
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2nd meſne profits, and the reverſioner to his arrearages of rent; but if the tenant be dead, or of covin 
with the demandant, the reverſioner ſhall, &c, per g Rich. 2. c. 3. 


So, if a man brings debt and is barred, and he brings an attaint, Roll. Abr. 
and it is found for him, he ſhall recover his debt. | 28286. 

So, if the iſſue in tail recovers the land in an attaint upon a re- 41 Aff. 18. 
covery againſt his anceſtor, he ſhall recover the iſſues of the land 5 Abr. 
from the death of the anceſtor. 8 


| 2. How otherwiſe puniſhable, 


And herein we muſt conſider jurors either in a miniſteral capa- 
city, as perſons, bound to attend the court, to do the buſineſs for 
which they are returned till they are diſcharged ; or in a judicial 
capacity, as judges of the fact to be tried. 


In the former capacity they are liable to be puniſhed in ſeveral 8 Co. 38. b. 
inſtances z as for (a) 9 — to appear, withdrawing themſelves 47 - 

before they are ſworn, or refuſing to be ſworn ; for which every 23 4. 
court of record may, of common right, impoſe ſuch a reaſonable P. c. 30g. 


fine on any one returned on a grand or petit jury, as ſhall ſeem (% By fat. 
- 29 Geo. 22 
convenient. 


„ C. 19. per- 
ſons ſummoned on juries in courts of record, in cities, corporations, and franchiſes, and not attending, 
may be fined. 


So, if aſter they are ſworn they refuſe to give any verdict at Noy, 39. 
ll, EA 3 Bulſ. 173. 
a : | ho | Vaugh. 152. 
So, if they endeayour to impoſe upon the court; as where a Roll. Abr. 
petit jury offer a verdict to the court as agreed by their whole 219. Co. 
| . 8 r Eliz. 779. 
number, where in truth ſome of them have not agreed to it; or , Hauk. 
where they agree upon two verdicts; and firſt, to offer one of P. C. e. 22. 
them to the court, and ſtand to it, if the court ſhall expreſs no „ 
— . P * * 5240 P ' . 2 Hal, Hiſt, 
diſſatisfaction to it; but if the court ſhall diſlike it, then to give p. C. 309. 
the other. | S8. P. and that in ſuch caſe they ſhall be fined every one apart. 


So, for miſbehaving themſelves after their departure from the Dyer, 78. pl. 
bar; as where they do not all keep together till they have given pi N pl 
their verdict, or where any of them carry any thing (6) eatable Jac. 31. 
with them in their pockets, or eat or drink, or otherwiſe refreſh Vaugh. 2r. 
themſelves, without leave from the court, before they have given : 

. . o . o Co 22. 
their verdict, though they were agreed on it, and were alſo all the 6 18. 


time in the cuſtody of the bailiff appointed to take care of them. (2) 8 
| if-it be at 

the charge of him for whom they give a verdict, avoids the verdi& ; otherwiſe, if they eat or drink at 

heit own charge, or the charge of him againſt whom they give their verdict. 2 Hal. Hiſt, P. C. 306, 


Alſo, where a jury, after they departed from the bar, being late Paſch. 
on Saturday night, ſeparated and went every one to his own houſe 77 R 
without giving a private verdict, or without conſulting upon the Xe 
evidence and gave a verdict according to the direction of the court; 
for this miſdemeſnour they were fined each forty ſhillings, and a 
new trial granted; and herein the chief juſtice ſaid, that by ſuch 
trial both parties may be prejudiced ; for the jurors going at large, 
without conſulting together, may well forget the evidence; and it 
is the right of the king's ſubjects to have their iſſues determined 


Wien 


784 Juries. 
when the evidenee is freſh in the memory of the jurors; and the 
ſuffering the jurors to go to their houſes after a privy verdict is 
only by connivance, by the ſtrict rules of law ought not to be 


ſuffered. 1 5 
2 Lev. 140. Alſo, where the jury have been divided, or in doubt about the 
205. evidence, and have agreed to determine the matter by throwing 


83. 2 . . . | 
3 ory = croſs or pile, &c., and to give their verdict as the chance hap- 


[> Salk. pened ; this has been held ſuch a miſdemeſnour, for which they 
2 str. have bęen ordered to attend, and for which they are puniſhable, 


642.) and for which a new trial will be granted on the common rule of 
juratores male ſe geſſerunt. | 
2 Hauk. Jurors are likewiſe puniſhable for ſending for or receiving in- 
* 6 42. ſtructions from either of the parties concerning the matter in 
of queition, | | 
| Cro. Eliz, So, if a juryman have a piece of evidence in his pocket, and 
__ Hic. after the jury ſworn and gone together he (a) ſhew it to them, this 


P. C. 306. is a miſdemeſnour fineable in the jury; but it avoids not the ver- 


(a) Butitis dict, though the caſe appear upon examination. | 

no offence | 

in a juror to exhort his companions to join with him in ſuch verdi& as he thinks right. 1 Hawk, 
P. C. c. 83. 88. : ; ; 


2 Hawk. As to the puniſhment of jurors in their judicial capacity, there 
25 Ce and“ are ſeveral inſtances where jurors acquitting great and notorious 
22 au- offenders, contrary to clear and manifeſt evidence, and contrary to 
thorities the judge's directions, have been puniſhed in the ſtar- chamber, 
there eitel. and have alſo, not only in the King's Bench, but alſo by juſtices 
of oyer and terminer and gaol-delivery, been fined and impriſoned, 
and bound over to their good behaviour; but theſe methods were 
thought to be contrary to the opinions in the old books, and con- 
R trary to the general reaſon of the law ; and being fully conſidered 
(5) Vaugh. in (5) Buſbel's caſe, it was there ſettled, and hath been ever ſince 
243 . agreedto, that jurors are no way puniſhable, except by attaint, for 
2 OM giving a verdict contrary to the judge's direction, and againſt what 
may ſeem to others clear and manifeſt evidence, for that they are 
the proper judges of the fact to be tried, and may be reaſonably 
influenced by matters known only to themſelves, as their own per. 
ſonal knowledge of the faQ, or of the credit of the witneſſes, or of 

the parties. y | 
2 Hal, Hit, And herewith my Lord Hale ſeems to agree, and ſhews the ut- 
oh . C. 160. reaſonableneſs of puniſhing a jury for going contrary to the durec- 
* 21 tion of the court, in matters of law, becauſe it is impoſſible anſ 
matter of law could come in queſtion till the matter of fact were 
ſettled and ſtated and agreed by the jury, and of fuch matter of 
fact they were the only competent judges : alſo, fays he, it wer 
the moſt unhappy caſe that could be to the judge, if he, at his 
. peril, muſt take upon him the guilt or innocence of the priſoner: 
and if the judge's opinion muſt rule the matter of fact, the trial 

the jury would be uſeleſs. 5 | 
2 Hal. Hit. But he ſeems to admit, that the long uſe of fining jurors in the 
P. C. 313. King's Bench in criminal cauſes, may give poſſibly a juriſdicuon® 
fine in theſe caſes, yet that it can by no means be extends 


I Hawk. 
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dther courts of ſeſſions, of gaol-delivery, oyer and ferminer, or of 
the peace, or other inferior juriſdictions. | 

Alſo, by Hawkins, if it ſhall plainly appear in any caſe, that 2 Hawk. 
jurors are perfectly ſatisfied of the truth of a fact, whereupon they F. C. ©: 22. 
declare to the court, that they find it in ſuch a particular manner; 3 ay | 
and the court directly tell them, that upon the fact ſo found, as cited 2 Ion. 
they have agreed it to be, the judgment of the law is ſuch or ſuch, 75. 
and therefore that they ought to give a verdi& accordingly, yet; - 
they obſtinately inſiſt upon a verdict contrary to ſuch a direction; Palm. 363. 
it ſeems agreeable to the general reaſon of the law, that the jurors - "I 
are finable by the court in ſuch a caſe, unleſs an attaint lies againſt w— 
them ; for otherwiſe they would not be puniſhable for ſo palpable 
a partiality in taking upon them to judge of matters of law, which 
they have nothing to do with, and are preſumed to be ignorant of, 
contrary to the expreſs direction of one, who by the law is ap- 
pointed to direct them in ſuch matters, and is to be preſumed of 
ability to do it. 

Alſo, if a judge, for the better direction and information of a 2 Hawk. 
jury, ſhall aſk them their opinions concerning ſuch a particular P-. C. c. aa. 
ſact, and they ſhall refuſe to anſwer him, and obſtinately inſiſt to TY 
deliver in their verdict, as they think fit, contrary to his direction, 
it ſeems queſtionable whether they may not be fined in ſuch a caſe 
alſo, unleſs an attaint lie againſt them ; for. that it is the duty of 
jurors to take the advice and information of the court, in order 


to be governed by it, as far as ſhall be conſiſtent with their con- 
ſciences. | = | 


3- How Abuſes by others in relation to them are puniſhable z and 
therein of the Offence of Embracery. 


Embracery is defined in general to be an attempt by either party, Co.Lit. 369. 
or a ſtranger, to corrupt or influence a jury, or to incline them to Moor, 815. 
favour one ſide by gifts or promiſes, threats or perſuaſions, or by p. 8 85. 
inſtructing them in the cauſe, or any other way, except by open- 
ing and enforcing the evidence by counſel at the trial, whether 
the jurors give any verdict or not, and whether the verdict be true 
or falſe. | 

Alſo, it is an offence of this kind for a ſtranger barely to labour 1 Hawk. 
a juror to appear and act according to his confcience, or for any F. O. i 
perſon to labour a juror not to appear; but it is no offence for the Jupre 
party himſelf, or for any perſon, who can juſtify an act of main- 
tenance, to labour a juror to appear and give a verdict according 
to his conſcience. 

Alſo, it is an offence to give money to a juror after the verdiCt, 1 Hawk. 
unleſs it be openly and fairly given to all alike, in conſideration of P. C. abi 
the expences of their journey and trouble of their attendance. * 

So, the bare giving of money to another, to be diſtributed 1 Hawk. 
among jurors, favours of embracery, whether any of it be diſtri- ho A. mw 
buted or not; and it is an offence of the like kind for a perſon by 5 
indirect means, to procure himſelf, or another, to be ſworn of a 
_ in order to ſerve one fide: alſo, it is as criminal in a juror, 


A vo, III. . 3 E . | as 
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as in any other perſon, to endeavour to prevail on his companions 
to give a verdict on one fide, by any other arguments beſides the 
evidence produced, and the general obligations of conſcience. 
1 Hawk. The offence of embracery is puniſhable at (a) common law by in- 
P. C. i dictment or action; and if it were not known before the trial, it 
| u it“ will be a good cauſe to fet aſide the verdict. 


is further reſtrained and puniſhed by ſtatute, wide 5 E. 3. c. 10. 34 E. 3. c. 8. 38 E. 3. c. 12. 
and 1 Hawk. P. C. ubi ſupr. 


1 Hauk. Abuſes by others in relation to juries, are puniſhable by fine 
. C. c. 21. and impriſonment as if a man aſſault or threaten a juror for hay- 
914. ing given a verdict againſt him, he may be indicted as a diſturber 
of the adminiſtration of juſtice, and one who is guilty of a con- 
tempt to the king's courts. 2 
| Bil.toAnn. Alſo, the court of King's Bench granted an information againſt 
The Queen a town-clerk, for publifhing an order of the court againſt jurors 
v. Wake- | . 
geld. who had found. a perſon guilty of manſlaughter only, upon an 
indictment of murder, by which order the ſaid jurors were de- 


clared to be juſtly ſuſpected of bribery. 


' Juſtices of Peace, | 


(A) Of the ancient Officers, called Conſervators o r 


the Peace. j 
(B) Of the firſt Inſtitution, and general Statutes, | 
which give Juſtices of Peace a Juriſdiction. K 
(C) Of their Commiſſion, and Manner of appoint- . 
ing them. ö it 
(D) Who are qualified for the Office. P 


(E) Of their Authority and Juriſdiction purſuant 
to their Commiſſion, and the general Statutes 
relating to them: And herein, 


1. What Juriſdiction they have in relation to Treaſon and 
Miſpriſion of Treaſon. | 


2. What in relation to Felonies. 
3. What in relation to inferior Offences, 


4. How 
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Juſtices of Peace, 


4. How far they have Power to proceed on Indictments not 
taken before themſelves. 
5. By what Juſtice the. Juriſdiction muſt be exerciſed. an 


therein how far a Juſtice of a County may act out of it, or 
within a Liberty. 


[(F) Their Indemnity and Protection by the Law 


Puniſhment for the Omiſſion of it.] 


the Peace. 


T ſaems to be clearly agreed, that before the ſtatute 1 E. 3. cap. 
I 16. there were no juſtices of the peace, and that they were 
firſt inſtituted by that ſtatute ; yet by the common Jaw there were 
certain conſervators of the peace, which were of two ſorts : 
1. Thoſe who in reſpect of their offices had power to keep the 


(A) Of the ancient Officers, called Conſervators of 
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in the right Execution of their Office; and their 


Lamb. book 
1. e. 3. 

2 Ha'. Hitt, 
P. C. 44. 


2 Hawk. 
P. Co e. 8. 


peace, but were not ſimply called by the name of conſervators of 


the peace, but by the name of ſuch offices. 2. Thoſe who were 
conſtituted for this purpoſe only, and were ſimply called by the 
name of conſervators or wardens of the peace. | 
As to the firſt ſort, the king is undoubtedly the principal from 
whom all authority of this kind is originally derived; but it is ſaid, 
that he cannot take a recognizance for the peace, becauſe it is a 
rule that no recognizance.can be taken by any one who is not a 
juſtice either of record or by commiſſion : alſo the lord chancellor, 
or lord keeper of the great ſeal, the lord high ſteward of England, 
the lord marſhal, the lord high conſtable, and every juſtice of the 
King's Bench, and the maſter of the rolls, and, as ſome ſay, the 
lord treaſurer, have a general authority to keep the peace through- 
out the realm, and to award proceſs, and to take recognizances for 
It; but a peer, as ſuch, ſeems to have no more power in this re- 
pe, than a mere private perſon. | 
Alſo, all courts of record, as ſuch, have power to keep the peace 
within their own preeincts; and the juſtices of gaol-delivery may 
take lurety of the peace from a perſon committed, for not finding 
luch ſurety. | | | 
Alſo, every ſheriff is a principal conſervator of the peace within 
is county, and may ex officio award proceſs, and take ſurety for it; 
and, as ſome ſay, the ſurety fo taken is to be looked on as a recog- 
Mzance or matter of record, and not as a common obligation, be- 
cauſe it is taken by virtue of the king's commiſhon. 
iſo, a coroner is another principal conſervator of the peace, 
and may bind any one to the peace who ſhall make an affray in his 
"IS 2. preſence ; 


Dalt. chap, 
1. Crompt. 
6. Ero. Reo 
cognizance, 
14. 

[ But nei- 
ther privy. 
counſcilors 
nor ſæcreta- 
taries of 
ſtate are, ag 
ſuch, conſer- 
vators of the 
peace. 11 St, 
Tr. 320. ] 


10H. 6. 7. b. 
Lamb. books 
I. Chap, 3. 


10H, 7. 

17. b. Bro. 
Peace, 13. 
Cro. Car. 26. 
F. N. B. 81. 


Pide tit. Co- 


roner, 


* 
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preſence ; but he 1s ſaid to have no authority to grant proceſs for 
the peace and it ſeems, that the ſecurity taken by him for the 
peace is not to be looked on as matter of record, but as matter in 
pars, only except where it is taken by him ag judge in his own 
court for an affray in his preſence. 
Vide tit. Alſo, every high and petit conſtable are, by the common law, 
Conſtables conſervators of the peace within their ſeveral limits, and may take 
order for the keeping of the ſame. 
The conſervators of the peace, ſimply ſo called, were either or- 
dinary of extraordinary. 


Bro. Peace, The ordinary were cither by tenure, viz. ſuch as held their lands 
18. Pre- 


. by this ſervice; or by election, viz. ſuch as were choſen by the 
22 E. 4 Ffreeholders of a county, in purſuance of the king's writ for this 
35- b. purpoſe z or by preſcription, viz. ſuch as claimed ſuch a power by 
pam book an immemorial uſage in themſelves and their anceſtors, or prede- 
- Chap. 3. | 
Co.Lit.114. ceſſors, or thoſe whoſe eſtate they had; but the power of none of 
Poct. & thoſe conſervators of the peace ſeems to have been greater than 
N that of conſtables at this day, unleſs it were enlarged by ſome 
Crompt. 6. ſpecial grant or preſcription. FS | 
Lamb. book The extraordinary conſervators of the peace were perſons ſpe- 
2. Chap. 3. cially commiſſioned in times of imminent danger, either from 
rebels or foreign invaders, to take care of and defend ſuch a parti- 
cular diſtrict committed to their charge, and to preſerve the peace 
within the limits of it; and theſe had power to command the 


ſheriff, with his whole poſe, to aſſiſt them. 


(B) Of the firſt Inſtitution, and general Statutes 
which give Juſtices of Peace a Juriſdiction. 


(e) And USTICES of peace were (a) firſt inſtituted by the ſtatute 1.3. 
cps wi a ] cap. 16. which provides in the following words: * That for the 
e Gag e better keeping and maintenance of the peace, the king willeth, 
juſtice of c that in every county good men and law ful, which be no main- 
peace by ( tainers of evil, or barrators in the county, ſhall be aſſigned to 
preſcription. re | 
4 Leon. 149. P Peace 
hey have no juriſdiction but what ſtatutes give them, being created within time of memory: 
Salk. 406. pl. 2. | 
And by the 4 E. 3. cap. 2. it is further enacted, “That there 
« ſhall be aſſigned good and lawful men in every county to keep 
« the peace, and at the time of the aſſignments mention ſhall be 
© made that ſuch as ſhall be indicted or taken by the ſaid keeper 
c of the peace, ſhall not be let to mainprize by the ſheriffs, nor by 
none other. miniſters if they be not mainpernable by the law 
&« and the juſtices aſſigned to deliver the gaols ſhall have power © 
« deliver the ſame gaols of thoſe that ſhall be indicted before th 
« keepers of the peace, and that the ſaid keepers ſhall ſend theif 
“ indictments before the juſtices, Q c. Fi 
(5) Altho* And it is further enacted by 18 E. 3. cap. 2. © That two or thres 


4 — ce of the beſt reputation MOD counties ſhall be aſſigned (b) 2 
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ce ers of the peace by the king's commiſſion, and at what time 
« need ſhall be, the ſame, with other wiſe and learned in the law, 
cc ſhall be aſſigned by the king's commiſſion to hear and determine 
« felonies and treſpaſſes done againſt the peace in the ſame coun- 
« ties, and to inflict puniſhment reaſonably according to the law 


« and reaſon and the manner of the deed.” 
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ers, but juſ- 
tices of 
peace in 
their com- 
miſſion, yet 
inaſmuch as 
by this ſta- 
tute they 


are expreſsly called keepers of the peace, and the keeping thereof is the principal end of their office, it 
has been adjudged, that the caption of an indictment coram A. B. & C. D. cuſtodibus pacis & juſticiariis 


domini regis is good, without expreſsly naming them juſtices of peace, 


2 Roll. Abr. 95.—Alſo, it has 


been reſolved, that the deſcription of juſtices of peace by the name of juſticiarii domini regis, ad pacem 
cenſervandam, &c. is good, without ſaying ad pacem domini regis, for that is neceilarily implied. 2 Hawk. 


P. C. c. 8. § 32. 

And it is further enacted by 34 E. 3. cap. 1. That in every 
« county of England thall be atligned, for the keeping of the 

peace, one lord, and with him three or four of the moſt worthy 
in the county, with ſome learned in the law, and they ſhall 
have power to reſtrain the offenders, rioters, and all other bar- 
rators, and to purſue, arreſt, take and chaſtiſe them according 
to their treſpaſs or offence, and to cauſe them to be impriſoned 
and duly 'punithed according to the law and cuſtoms of the 
realm, and according to that which to them ſhall ſeem belt to 
do, by their diſcretion and good adviſement, and alſo to inform 
them; and to inquire of all thoſe that have been pillors and 
robbers in the parts beyond the ſea, and be now come again, 
and go wandering, and will not labour as they were wont in 
times paſt; and to take and arreſt all thoſe that they may find 
by indictment or by ſuſpicion, and to put them in priſon, and 


7 to take of all them that be not of good fame, where they ſhall 
cc 


be found ſuthcient ſurety and mainprize of their good behaviour 
towards the king and his people, and the other duly to puniſh, 
to the intent that the people be not by ſuch rioters or rebels 
troubled nor endamaged, nor the peace blemiſhed, nor mer- 
chants nor other paſſing by the highway of the realm diſturbed, 
nor put in the peril which may happen of ſuch offenders; and 
alſo to hear and determine at the king's ſuit all manner of felo- 
nies and treſpaſſes done in the ſame county, according to the 
laws and cuſtoms aforeſaid.” 
And it is enaCted by 17 Rich. 2. cap. 10. That in every com- 
* milhon of the peace through the realm, where need ſhall be, 
* two men of law of the ſame county where ſuch commiſſion 
“ ſhall be made, ſhall be aligned to go and proceed to the deli- 
* verance. of thieves and felons, as often as they ſhall think it 
© expedient.” 

And it is further enacted by 2 H. 5. fat. 1. cap. 4. That the 
* juſtices of peace in every ſhire named of the quorum, (except 
« lords, and the juſtices of either bench, and the chief baron, and 
« {erjeants at law, and the king's attorney for the time that they 
“ thall be occupied in the king's ſervice) ſhall be reſiant in the 
* ſame ſhire, and ſhall make their ſeſſions four times by the year, 
* v2, in the firſt week after Michaelmas, Epiphany, Eaſter, and 


* the tranſlation of St. Thomas the Martyr, and oftner it need ws 
: : ; cc an f 


3 E 3 


[As the ge- 
neral ſtand- 
ing authori- 
ty to hear 
and deter- 
mine was not 
given till 
this ſtatute, 
it was not, 
probably, till 
then, that 
they were 
commonly 
reputed and 
called juſ- 
tices, as we 
find they 
are by the 
ſtatute of 
36 Edw. Jo 
ſt. 1. c. 12. 
which di- 
rects their 
ſeſſions to 
be holden 
four. times 
in the year. 
2 Reeves 
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© and that the ſame juſtices hold their ſeſſions throughout Eng. 
land in the ſame weeks every year.“ : 
* Seethe "Theſe ſeem to be the moſt general ſtatutes relating to the autho- 
a edition rity of juſtices of peace, beſides which there are a very great num- 
Juſtice, ber of ſubſequent ſtatutes * which give them particular powers, 
ſometimes to one juſtice, ſometimes to two, ſometimes m their 
ſeſhons, ſometimes out of their ſeſſions ; of which in this place I 
2 Salk. 475+ {hall no otherwiſe take notice than by obſerving, that where by 
Pl 14. ſtatute a ſpecial authority is given to juſtices of peace, it mult be 
exactly purſued. 


; (C) Of their Commiſſion, and Manner of 
appointing them. 


Lamb, ee of the peace can only be appointed by the king's 
n 5 commiſſion, and ſuch commiſſion muſt be in his name; but it 
Commiſ- is not requiſite that there ſhould be a ſpecial ſuit or application to, 
fon, c. 5. or warrant from the king for the granting thereof, which is only 
* 21. requiſite for ſuch as are of a particular nature; as conſtituting the 
[ Juſtices of Mayor of ſuch a town, and his ſucceſſors, perpetual juſtices of the 
the peace peace within their liberties, &c., which commiſſions are (a) neither 
5 1 K revokable by the king, nor determinable by his death, as the com- 
act of par- mon commiſſion for the peace is, which is made of courſe by the 


LY 3 a5 lord chancellor according to his diſcretion. 
the Biſhop 


of Ely and his temporal Reward, the Biſhop of Durham and bis temporal chancellour, and the Arch- 
biſhop of York and his temporal chancellour ef the liberty of Hexam, by ſtat. 27 H. 8. c. 23. § 20, 1,2.] 
(a) Nor can a juſtice of peace of a co: paration, created by patent, reſign, Roll. Rep. 135. 


2 . The form of the commiſſion of the peace, as it is at this day, 
F. C. 6 8. was, according to Hawkins, ſettled by the judges about the 33 Eliz. 

28. 171. and is in ſubſtance as followetn. . | 
Lamb. book 1. c. 9. | 


2 Hawk. Beginning with a ſalutation from the king to the ſeveral per- 


PC, Cs 3, 


Cas ſons named in it, it afterwards aſſigns them, and every one of 


them jointly and ſeverally, the king's juſtices to keep the peace in 
ſuch a county, and to cauſe to be kept all ſtatutes made for the 
good of the peace and quiet government of the people, as well 
within liberties as without, and to puniſh all thoſe who ſhall 
offend againſt any of the ſaid ſtatutes, and to cauſe all thoſe to 
come before them, or ſome of them, who ſhall threaten any of the 
people as to their perſons, or the burning of their houſes, in order 
to compel them to find ſurety for the peace or good behaviour; 
and if they ſhall refuſe to find ſuch ſurety, to cauſe them to be 
ſafely kept in priſon till they ſhall find it. 

2 Hawk. Then it goes on, and aſſigns them, and every two or more of 
P. C. c. 8. them, (of which number either ſuch or ſuch a particular perſon 
923. among them is ſpecially required to be juſtices, ) to inquire by the 
oath of good and lawful men of the ſame county, of all felons, 
witchcrafts, inchantments, ſorceries, magic art, treſpaſſes, fore 
ſtallers, regrators, ingroſſers, and extortions whatſoever, and : 
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all other offences of which juſtices of the peace may lawfully in- 
quire; alſo, of all thoſe who ſhall go or ride armed, Sc. or in 
companies, to the diſturbance of the peace, and alſo of all inn- 
holders, and others, who ſhall offend in the abuſe of weights or 
meaſures, or ſelling of viduals, c. and alſo of all ſheriffs, bai- 
liffs, ſtewards, conſtables, gaolers, and other officers, who ſhall 
be faulty in the execution of their offices; and to inſpect all in- 
dictments taken before them, or any of them, or other former 
juitices of the peace for the ſame county, and to make and con- 
tinue proceſs againſt all the perſons ſo indicted, till they ſhall be 
taken, or render themſelves, or be outlawed, and to hear and de- 
termine all the felonies, and other offences aforeſaid ; provided, 
that if a cauſe of difficulty ſhall ariſe, they ſhall not proceed to 
give judgment, except in the preſence of ſome juſtice of one of 
the benches, or of aſſiſe. | 

And then it commands them to make inquiries of the premiſes, 
and to hear and determine the ſame, at certain days and places, 
which they, or any ſuch two or more of them, ſhall appoint z and 
then it goes on, and commands the ſheriF of the county to re- 
turn before them, at certain days and places to be made known to 
him by them, ſuch and ſo many lawful men of his-bailiwick, by 
whom the truth of the premiſes may be beſt Lag and inquired 
and then concludes, by aſſigning ſome one of them keeper of the 
rolls of the peace in the ſame county, and commanding him to 
cauſe to be brought before himſelf and his fellows, at the ſaid 
days and places, the writs, precepts, proceſſes, and indictments 
aforeſaid. 

My Lord Hale gives us the ſame commiſſion, which at pre- 
ſent, ſays he, conſiſts of two clauſes of afſignavimus ; by the firſt 
of which each of them is made a juſtice or conſervator of the 


peace; by the ſecond aſſignauimus, power is given to them, or two 


of them, whereof one of the quorum, to hear and determine fe- 
lonies, and other matters; for the bare making them juſtices of 
the peace, without this clauſe, doth not give them power to hear 
and determine indictments; he alſo takes notice of a proviſo in 
the ſaid commiſhon, viz. that in caſe of difficulty ariſing, then 
to reſpite judgment till the juſtices of aſſiſe come into the coun- 
ty, Wc. 

It ſeems agreed that juſtices of the peace may, by virtue of 
their commiſſion, execute as well the ſtatutes made before the 
reign of Ed. 3. for the better keeping of the peace, ſuch as the 
itatutes of Wincheſter. and Weſtmin/ter, Sc. as thoſe made ſince 
that time; and yet the ſtatutes which ordain juſtices of the peace, 
ſay nothing of the execution of thoſe former ſtatutes; from 
whence, ſays Hawkins, it appears, that the king may, by com- 
miſnon, authorize whom he pleaſes to execute the ſtatute. 


3E 4 


3 


2 Hal. Hiſt, 
P. C. 43. 


Stamf. P. C. 
B. 2. c. 5. 
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(D) Who are qualified for the Office. 


Y the ſtatute 2 H. 5. fat. 2. cap. 1. it is enacted, . That juf. 
- « tices of peace ſhall be made in the counties of England of 
«© moſt ſuſhcient perſons dwelling in the fame counties, by the 
6% advice of the chancellor and of the king's council, without 
<« taking other perſons dwelling in foreign counties to execute 
“ {ſuch office, except the lords and the juſtices of aſſiſes to be 


© named by the king and his. council, and except all the king's 


Dalt. c. 3. 
1 E. 6. c. 7. 


984. 


chief ſtewards of the lands and ſeignories of the duchy of 
e Lancaſter in the north parts and in the ſouth for the time 
ce being.” ; | 

By the 1 Mar. . 2. cap. 8. it is enacted, „ That no perſon 
ec having or uſing the office of a ſheriff of any county, ſhall uſe 


« or exerciſe the office of a juſtice of peace, by force of any 


&« commiſſion, or otherwiſe, in any county where he ſhall be ſhe. 
<« riff, during the time only that he ſhall exerciſe the ſaid office 
« or ſheriffwick; and that all acts done by ſuch ſheriff by autho- 
“ rity of any commiſſion of the peace, during the time above- 
« ſaid, ſhall be void.“ 

[Alfo, if he made a coroner, this, by ſome opinions, is a diſ- 
charge of his authority of juſtice. But if he be created a duke, 
archbiſhop, marquis, earl, viſcount, baron, biſhop, knight, judge, 


or ſerjeant at law, this taketh not away his authority. 


In an indi. 
ment on this 
Nature, it 
muſt be 
ſhewn that 
he had a 
commiſſion, 


By 5 Geo. 2. cap. 18. $ 2. No attorney, ſolicitor, or proctor, 
ſhall be a juſtice of the peace during the time he ſhall continue 
in the practice of that buſineſs.) 

By the ſtatute 18 H. 6. cap. 11. it is enacted, “ That no jul- 
ce tice of peace within the realm of Englaud, in any county ſhall 
© be aſſigned or deputed, if he have not lands or tenements to 


ce the value of 20 J. per annum, except in cities, towns Corpo: 
« rate, c. 


* 


and did ſome act purſuant thereto, not having lands, &c. Cro. Jac. 643, 644. 


And now by the 18 Gez. 2. c. 20. it is enacted, * That no per- 
tc ſon ſhall be capabie of being a juſtice of the peace, or to act as 
« a juſtice of the peace, for any county within that part of 
Great Britain called England, or the principality of Wales, who 
e ſhall not have an eſtate of freehold or copyhold, to and for lus 
*«« own uſe and benefit, in poſſeſſion for life, or for ſome greater 
« eſtate, either in law or equity, or an eſtate for years determin- 
« able upon one or more lite or lives, or for a certain term, ori- 
« ginally created for twenty-one years, or more, in lands, tene- 
« ments or hereditaments, lying in that part of Great Britan 
e called England, or principality of Wales, of the clear yearly 
te value of one hundred pounds, over and above what will fatisfſ 
« and diſcharge all incumbrances that may affect the ſame, ſand 
< over and above all rents and charges payable out of, or in fe. 


« ſpect of the ſame; and who ſhall not be ſeiſed of, or * 
: unte 


, 2 
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« unto, in law or equity, to and for his own uſe and benefit, the 

immediate reverſion and remainder of and in lands, tenements 


« or hereditaments, lying or being as aforeſaid, which are leaſed 
&« for one, two, or three lives, or for any term of years determin- 
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Juf- &« able upon the death of one, two, or three lives, upon reſerved 
1d of « rents, and which are of the clear yearly value of three hundred 
the « pounds; and who ſhall not, before he takes upon himſelf to 
hout « act, at ſome general or quarter ſeſſions for the county, riding, 
ecute « or diviſion for which he does or ſhall intend to act, firſt take 
to be and ſubſcribe the oath” of his having ſuch qualifications above 
cing's required, 
hy of The oath ſo taken and ſubſcribed, ſhall be kept by the clerk of 
time the peace among the records of the ſeſſions. | 
| And the clerk of the peace ſhall on demand forthwith deliver 
zerſon an atteſted copy to any perſon paying 25s. for the ſame ; which 
ll uſe being proved to be a true copy of ſuch oath, ſhall be admitted in 
f any evidence on any ifſue in an action brought on this act. | 
e ſhe- And if any perſon ſhall act as juſtice, without having taken 
office and ſubſcribed the ſaid oath, or without being qualified as above, 
autho- he ſhall for every offence forfeit 1001. half to the poor of the pa- 
above- Tiſh wherein he moſt uſually reſides, and half to him who ſhall 
ſue, with full coſts. The proſecution to be in ſix months. | 
a dif+ And in fuch aCtion, the proof of the qualification ſhall lie on 
duke, ſuch perſon againſt whom it is brought. | 
judge, And if the defendant intends to inſiſt upon any lands not con- 
tained in ſuch oath, he ſhall at or before the time of pleading de- 
roctor, liver to the plaintiff or his attorney a notice in writing ſpecifying 
ontinue tuch lands, and the pariſh and county where they are ſituate (of- 
tices and benefices excepted, which it ſhall be ſufficient to aſcer- 
no juſ- tain by their uſual names): And if the plaintiff in ſuch ſuit ſhall 
ity ſhall think fit thereon not to proceed further, he may with leave of the 
nents to court diſcontinue his ſuit, on payment of coſts to the defendant 
corpo- as the court ſhall award. | 
Upon the trial, no eſtate, but what is contained in the oath 
and notice, ſhall be admitted as any part of the qualification. 
Provided, that where the qualification or any part thereof con- 
t no per- its of rent, it ſhall be ſufficient to ſpecify in ſuch oath or notice, 
to act as !0 much of the lands, out of which ſuch rent is iſſuing as ſhall be 
part of of ſufficient value to anſwer the rent. 
ales, Who And if the plaintiff or informer ſhall diſcontinue (otherwiſe 
1d for lis than as aforeſaid) or be nonſuit, or judgment be given againſt 
e greater him, he ſhall pay treble coſts. 1 
letermin- But this ſhall not extend to any city, town, or liberty, having 
erm, ori- juſtices of their own; nor to any peer, lord of the privy council, 
ds, tene- judge, attorney or ſolicitor general, or to the juſtices of the great 
at Britain teihons of Cheſhire and Valet, or to the eldeſt ſon or heir appa- 
ar yearly rent of a peer, or of any perſon qualified to ſerve as a knight of 
vill {atisf the ſhire; nor to the officers of the board of green cloth or 
ame, (an principal officers of the navy, or the two under- ſecretaries in each 
or in te. of the oflices of the principal ſecretary of ſtate, or to the fecre- 


or entitled 
6 unte 


cary 
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tary of Chelſea college, in their reſpective liberties; or to the 
heads of colleges or halls, or vice-chancellour of either of the uni- 
verſities, or to the mayor of Oxford or Cambridge. | 
And by 1 Gee. 3. c. 13. and 7 Geo. 3. c. 9. All perſons who 
were juſtices at the demiſe of his late majeſty, or who have been 
or ſhall be appointed juſtices by any commiſſion granted or to be 
granted by his preſent majeſty, or any of his ſucceffors, and have 
taken and ſubſcribed, or ſhall after the iſſuing of the firſt com- 
miſhon whereby they ſhall be appointed juſtices take and ſub- 
ſcribe the oath of office before the clerk of the peace or his 
deputy, and alſo the oath required by 18 Geo. 2. c. 20. ſhall not 
be obliged during the reign of his preſent majeſty, or during any 
future reign in which ſuch oaths ſhall haye been ſo taken and ſub. 
ſcribed, to take and ſubſcribe the ſame again. And generally 
there is an indemnifying clauſe in ſome act in almoſt every ſeſſion 
of parliament, provided they qualify according to 18-Ges. 2. c. 20. 
within a time in ſuch act limited. | | 

2 Ld. Raym. Although a man be a mayor, yet it doth not follow that he is a 
and ah Juſtice of the peace, for that muſt be by a particular grant in the 
3Inft. 22. Charter, Per Holt, C. J. But although he be not a juſtice of the 
peace by the charter, yet there are many caſes, ſaith Dr. Burn, 
wherein he hath the ſame power as a juſtice of the peace given 
unto him by particular ſtatutes; as for inſtance, with regard to 
the cuſtoms, ale-houſes, Lord's day, ſwearing, gaming, weights, 

lervants, fuel, leather, orchards, ſoldiers, and divers others.] 


(E) Of their Anthority and Juriſdiction purſuant 
to their Commiſſion, and the general Statutes 
relating to them: And herein, 


3. What Juriſdiction they have in relation to Treaſon and Miſ- 
| priſion of 'Treafon. 


Dalt. e. 90. 17 ſeems to be clearly agreed, that juſtices of the peace have not 


| 5 8 55 juriſdiction to (a) hear and determine treaſon, præmunire, or 
3 nets bf miſpriſion of treaſon. 

2 Hal. Hitt. P. C. 44. 2 Hauk. P. C. c. S. $34. (a) In Hal. Hiſt. P. C. 372+, it is laid down 2 
the opinion of Chief Juſtice Roll, that juſtices of the peace may take an inditment of treaſon, though 
they cannot determine it.—But in another place, viz. Hal. Hiſt. P. C. 305. my Lord Hale lays ex- 
preisly, that they cannot take an indictment of it. | | 


Vide the But as theſe offences are againſt the peace of the king and of 
2uthorities the realm, any juſtice of the peace may, either upon his own 
40% And knowledge, or the complaint of others, cauſe any perſon to be 
theſe in- apprehended for any ſuch offence, and ſuch juſtice may take the 
e 2 examination of the perſon ſo apprehended, and the (5) 1 
oath, as they tion of all thoſe who can give material evidence againſt him, and 
ought to be, put the ſame in writing, and alſo bind over ſuch as, are able # 
_—_ * ty give any ſuch evidence to the King's Bench or gaol-dehyery, an 

juſtice, or Certify his proceedings to the ſame court to which he ſhall . 
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1 over ſuch informers; and this doctrine ſeems to be eſtabliſhed by bis clerk, 
* conſtant practice, eſpecially ſince the ſtatutes of 1 & 2 PP. & that took 
| Mar. cap. 13. and 2 & 3 Ph. & Mar. cap. 10. which, directing — 
wha juſtices of peace to proceed in this manner againſt perſons brought may be all 
been before them for felony, ſeem to give them a diſcretionary power in evidence 
8 of proceeding in like manner againſt perſons accuſed of the above- — 
have mentioned offences. | ths le. 
| t be dead 
com- or not able to travel, and ſworn ſo to be; alſo, ſays my Lord Hale, by the opinion of ſome, if I 
ſub- bound over, and appear not, they may be read; but this, he ſays, is queſtionable. 2 Hal. Hiſt. P. C. 
3 20; But for this vide 2 Hawk. P. C. c. 46. | 
= me Alſo, by ſome aQs of parliament, juſtices of peace may take 2 Hal. Hi. 
1 5. indictments of particular treaſons; but thoſe prefentments they F. C. 44. | 
LY muſt certify into the King's Bench or gaol-delivery, as the caſe 
N Fe ſhall require; as upon the ſtatute of 5 Eliz. cap. 2. for maintaining 
the authority of the ſee of Rome; 13 Elis. cap. 2. for bringing in Leon. 2 
, Co 20s b Ils f bſl 1 o A . 4 5 . 39» 
oulls for abſolution, Agnus Dei, &c. 23 Eliz. cap. 1. for with- 
Re A drawing and reconciling, or being withdrawn from the king's al- 
G legiance. 
t in the | 5 
of the 805 by the ſtatute of 3 H. 5. cap. 7. as to treaſon for clipping, 2 Hal. Hit. 
F 7c, power was given to the juſtices of peace to inquire and make F. C. 45: 
ji _ proceſs thereupon, and anciently that clauſe was .put into their 
K "ip commiſſion, but now omitted; for by the ſtat. of 1 Mar. cap. 1. the 
Ski act of 3 H. 5. cap. 6. is repealed, and conſequently the acts 3 H. 5. 
24 I cap. 7. that gave power to juſtices of peace to inquire touch- 
: ing it. x | 
1 | 2. What in relation to Felonies. 
tatutes It ſeems to have been a matter of ſome doubt, whether juſtices Cro. Jac. 32. 
of Peace, as ſuch, have power to hear and determine felonies, Qc. and Ve. 46. 
this doubt ſeems to have ariſen from the general words of 34 E. 3. a 
and Miſ- cap. 1. which is expreſs, that the perſons aſſigned to keep the Dyer, 69. 
peace ſhall have power, among other things, to hear and deter- P. 29: 
. : | LEN 9 | 2 Hawk. 
mine felonies, Cc. | 
h e not : ©, Cc: $ 33. 
av 


„ But it ſeems to be now ſettled, that juſtices of peace have no stamf. P. c. 


power to hear and determine felonies, unleſs they be authorized 53. Cromęt. 


lud down 23 lo to do by the expreſs words of their commiſſion ; and that their ns Eig. 

ee Juriſdiction to hear and determine murder, manſlaughter, and P. C. 43. 

Hale lays er: other felonies and treſpaſſes, is by force of the ſecond Hg. p. 
vimus in their commiſſion, which gives them, or two of them, & 33. TOS. 

ing and of whereof one of the quorum, power to hear and determine fe- 

1 his own lonies, Se. | 

rlon to be And hence it hath been lately adjudged, that the caption of Dominus 

y take the an indictment of treſpaſs before juſtices of the peace, without GY LOI 

Jeg adding necnon ad diverſas felonias, &c. nſſignat.y is naught. 1 Geo. 1. in B. R. 

| 1 9 A Y | 3 * 

ire able 10 But though juſtices of peace, by force of their commiſſion, 


very, an we authority to hear and determine murder and manſlaughter, 
e ſhall bin Jet they ſeldom exerciſe a juriſdiction herein, or in any other of 
| 195 | pats fences 
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fences in which clergy is taken away; and this, ſays my Lord 
Hale, is for two reaſons : | 8 | 

2 Hal. Hit, f. By reaſon of the monition and clauſe in their commiſſion, 

P. C. 46. wiz. in caſes of difficulty to expect the preſence of the juſtices of 
aſſiſe. „ 

2. By reaſon of the direction of the ſtatute of 1 2 Ph. & 

Mar. cap. 13. which directs juſtices of the peace, in caſe of 
manſlaughter and other felonies, to take the examination of the 
priſoner, and the information of the fact, and put the ſame in 
writing, and then to bail the priſoner, if there be cauſe, and to 
certify the ſame, with the bail, at the next gaol-delivery ; and 
therefore, in caſes of great moment, they bind over the proſe - 
cutors, and bail the party, if bailable, to the next gaol-delivery; 
but in ſmaller matters, as petty larceny, and ſome caſes, they 
bind over to the ſeſſions; but this is but in point of diſcretion 
and convenience, not becauſe they have not juriſdiction of the 
Crime, 


3. What in relation to inferior Offences. 


6 Mod. x28. The juriſdiction herein given to juſtices of peace by particular 
ſtatutes is ſo various, and extends to ſuch a multiplicity of caſes, 
that it were endleſs to endeavour to enumerate them: alſo, they 
have, as juſtices of the peace, a very ample juriſdiction in all 

matters concerning the peace. | | 
Lev. 139. And therefore, it hath been holden, that not only aſſaults and 
Sid. 271. batteries, but libels, barretry, and common (a) night-walking, and 
(4) Lo: haunting bawdy-houſes, and ſuch like offences, which have a di 
173. Poph, haunting bawdy-houſes, and ſuch like offences, which have a di 
208, Cro. rect tendency to cauſe breaches of the peace, are cognizable by 


ac- 32 Juſtices of the peace, as treſpaſſes within the proper and natural 


285 1 meaning of the word. | 
. But neither perjury nor forgery at common law, nor any other 
N ſuch like offences, which do not directly tend to cauſe a perſonal 


120. Lamb. Wrong or open violence, are cognizable by them, unleſs it be bf 
B. 1. c. 12. the expreſs words of their commiſſion, or ſome ſtatute, 


4. How far they have Power to proceed on Indictments not taken 
| before themſelyes. 


2 Hal. Hit, Juſtices of the peace may proceed upon indictments taken be- 
mY GO- fore their predeceſſors, which depends upon the ſtatutes 11 H. 6. 
P. C. c. 8. cap. 6. and 1 E. 6. cap. 7. f 6. the former of which, reciting the 
531. inconveniences that pleas and proceſſes upon indictments befote 
Juſtices of the peace had often been diſcontinued by making new 
commiſſions of the peace, to the great loſs of the king, &c. or- 
dains, that ſuch pleas, ſuits, and proceſſes before juſtices of the 
peace ſhall not be diſcontinued by new commiſſions of the peace, 
but ſtand in force, and that the new juſtices, after they have the 
records of the ſame pleas and proceſſes before them, may conti 
nue, and finally hear and determine the ſame 3 and this is con- 
firmed by the 1 K. G. cap. 7. | But 
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But juſtices of peace have no power to proceed on indictments 
taken before a coroner, or before juſtices of oyer or gaol-delivery, 
or to deliver perſons ſuſpected by proclamation. 

But if an indictment be taken before the ſheriff in his torn, by 
the ſtatute of 1 E. 4. cap. 2. thoſe indictments are delivered to 
the juſtices of peace at their next ſeſſion, and they may proceed 
on thoſe preſentments. | 


5. By what Juſtice the Juriſdiction muſt be exerciſed; and 
therein how far a Juſtice of a County may act out of it, or 
within a Liberty. | 


Every ſingle juſtice has regularly a juriſdiction through the 
whole county, which he alone may exerciſe for the preſervation 
of the peace; and this juriſdiction he has by virtue of his com- 
miſſion, which conſtitutes him a juſtice of peace; but the power 
of hearing and determining offences is by the commiſſion given 
to two, or more, (a) quorum unus, &c. and therefore if two juſ- 
tices, quorum unus, be impowered to do a thing, it muſt appear 
that one was of the quorum x. 


Raym. 1238. 
the guorum. 26 Geo. 2. c. 27. 
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2 Hal. Hit 
P. C. 46. 


2 Hal. Hiſt. 
P. C. c. 46. 


2 Hal. Hiſt. 


P. C. 44. 

5 Mod. 322. 
Comb. 200. 
(a) Cannot 
be a ſeflion 
without a 
juſtice of the 
quorums 
5 Mod. 14 
152, 2 Ld. 


Orders cf juſtices are not to be vacated, for not expreſſing one of them to be of 
[And by 7 Geo. 3. c. 21., in cities, boroughs, towns corporate, 


franchiſes, and liberties, which have only one juſtice of the quorum; all acts, orders, adjudications, 
warrants, indentures of apprenticeſhip, or other inftruments, done or executed by two or more juſtices 
qualified to act therein, ſhall be valid, although neither of the ſaid juſtices ſhall be of the quorum. ] 


So, if a thing be required. to be done by two juſtices, they 
mult both be preſent at the execution of it; as if two juſtices ad- 
judge a perſon the father of a baſtard child, and the examination 
is ſaid to be by one of them, this is naught ; for the examination 
being a judicial act ought to be by both, and it is not ſufficient 
that one of them examined, and made a report to the other; but 
if they are both preſent, and one alone examines, or aſks queſ- 
tions, it is well enough: So, where two juſtices are enabled 
to bail a perſon, they ought both to be preſent to do it, and 
not one of them firſt to ſign the recognizance, and then ſend it 


6 Mod. 180. 
2 Salk. 477. 
pl. 22. Vide 


ardy, (D). 
[Where the 
act to be 
done is of a 
judicial na- 
ture, the 
juſtices muſt 
both be pre · 
ſent at it, as 
in the in · 


to another. ſtances put in 


the text, and in making orders of removal, Rex v. Wyke, Andr. 238. ; appointing overſeers, Rex v. For- 
reſt, 3 Term Rep. 38.; aſſenting to the binding of pariſh apprentices, Rex v. Inhabitants of Hamſtall 
Ridware, id. 38.; but where the act to be done is merely miniſterial, the concurrence of the juſtices 
c is * requiſite; as, it ſeems, in the allowance of a poor- rate. Rex v. Juſtices of Dorcheſter, 
I Str. 393. 


A ſingle juſtice cannot bail a perſon, that is committed by or- Keb. 857. 
der of the ſeſſions; for he that bails muſt have as high a power as 897. Vide 
he who commits. 8 1 
[One magiſtrate cannot ſuperſede the warrant of commitment Rex v. 


of another magiſtrate without a legal inquiry and examination of 3 
the matter.] | Rep. 190. 


But whatſoever power is given to a juſtice, or to two juſtices 2 Keb. 78. 
of the peace, by any ſtatute, is given to the ſeſſions of the peace, 
which conſiſts of a collection of juſtices. | 


It 


* 
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2 Keb. 559. Tt has been holden, that where a ſtatute ſays the next juſtice, it 
; muſt be the next; but where it ſays the juſtices of the peace in 
= near the place, there, any juſtice of peace in the county will 
ſerve. | 
Rex v. [So, the ſtatute of 43 Elis. c. 2. f 1. for the appointment of 
Loxdale; overſeers, which makes mention of uftices in or near the pariſh or 
Oy diviſion, Lord Mansfield ſaid, was only directory. 
Rex v. So, where a ſtatute directs an act to be done by juſtices aFing 
4 Fees os Or the diviſion, any juſtice within the county, acting within the 
ce 308. divifion; is for this purpoſe a juſtice of the diviſion. 
Rex v. So, the authority given by the ſtat. of 43 Eliz. c. 7. to con- 
ee vict before any juſtice, c. of the county, city, or town corporate, 
zn avßere the offence ſhall be committed, is conſtructively given to any 
Juſtice, Wc. of any place, diſtrict, or liberty, in any county where, 
Oc. as to a magiſtrate of the % of Ely in the county of Cam- 
bridge.) 2 | 
z Hal. Hit, Juſtices of the peace are to execute their authority as juſtices 
4 A of the peace within the county wherein they are juſtices, and can- 
p. C. c. 8. not regularly do a judicial act out of ſuch county. N 
29. I 
5 8. b. Therefore, if a juſtice of peace live or be out of the county 
oo , wherein he is juſtice, he cannot by his warrant fetch a perſon out 
. of the county whereof he is juſtice, to come before him in the 
county where he is. | 
2 Hawk. And as juſtices of the peace have no coercive power out of 


| <8. their county, they cannot make an order of baſtardy, or ſuch like 
**. orders, out of their county. | ont | 

Cro. Car. But a juſtice of peace may do a miniſterial act out of the 

oa „., County, ſuch as examine a party robbed, whether he knows the 
39. felons according to the ſtatute or not. 

2 Hawk. Alſo, by the better opinion, recognizances and informations 


* O. c. 8. voluntarily taken before them in any place are good; for thoſe, 
. ſays my Lord Chief Juſtice Hale, are acts of voluntary juriſdic- 
P. C. 51. tion, and may be done out of the county, as well as a biſhop 
may grant adminiſtration, inſtitution, or orders out of his dioceſe. 
2 Hal. Hiſt. But a juſtice of peace cannot impriſon a perſon for not giving 
P. C. 51. a recognizance, or commit a perſon for a crime, for theſe are acts 
of compulſory juriſdiction, which he cannot exerciſe out of his 
proper county. | 
2 Hal. Hit. If A. commits a felony in the county of B. where he lives, and 
P. C. 51. goes in the county of C. and is there taken, a juſtice of the peace 
of the county of C. may take his examination and informations 
in the county of C. though the felony were committed in the 
county of B.; but my Lord Hale ſays, that upon his arraignment 
in the connty of B. he would never allow theſe examinations to 
be given in evidence, becauſe though he may commit and exa- 
mine, and give an oath to the informers, yea and bind them 
over to give evidence, or commit them, yet that is but for 
neceſſity of preſerving the peace, for he hath really no juriſdic- 
tion in the caſe. — i 
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If A. commit a felony in the county of B. and upon a warrant Hal. Hit. 
iſſued againſt him by a juſtice of peace in the county of B. he is P. C. 580. 
purſued and flies into the county of C. and there is taken, he 

muſt not, by virtue of that warrant, be carried to a juſtice of ; 
peace of the county of B. where he committed the felony, but 

to a juſtice of peace in the county of C. where he was taken. 

But if A. were taken by the warrant in the county of B. and Hal. Hig. 
break away into the county of C. and be there taken upon freſh F. C. 581. 
ſuit by them that firſt took him, he may be either brought to a 
juſtice of the county of C. where he was laſt taken, or before the 
juſtice of the county of B. by whoſe warrant he was firſt taken, 
tor in ſuppoſition of law he was always in cuſtody. 

But if he eſcape before arreſt into another county, if it be a 2 Hal. His. 
warrant barely for a miſdemeſnour, it ſeems: the officer cannot P. C. 113. 
purſue him into another county, becauſe out of the juriſdiction 
of the juſtice that granted the warrant; but in caſe of felony, 
affray, or dangerous wounding, the officer may purſue him, and 
raiſe hue and cry upon him into any county; but if he take him 
in a foreign county, he is to bring him to the gaol or juſtice of 
that county where he is taken, for he doth not take him purely by 
the warrant of the juſtice, but by the authority which the law 
gives him, and the juſtice's warrant is a ſufficient cauſe of ſuſpi- 
cion and purſuit, | 0 

If A. be a juſtice of peace in two adjacent counties, though by 2 Hal. ria. 
ſereral commiſſions, as tlie recorder of London is, he, whilſt he F. C. 583. 
lives in one county, may ſend his warrant to apprehend malefac- 
tors in another, and ſend them to Newgate, which is the com- 
mon gaol both for London and Middleſex. 


The juſtices of the peace have juriſdiction of felonies ariſing 4 Co. 46. 3. 


within the verge. Wigg's cafe. 


2 Hal. Hiſt, P. C. 52, 
Juſtices of the peace for a county have, by their commiſſion, 2 Hawk. 
an expreſs authority as well within liberties as without, and may F. C. c.8, 
execute their office within a town which has a ſpecial commiſſion I Hi. Rua 
of the peace for its own limits, unleſs ſuch commiſſion have a P. C. 4% 
Clauſe that no other juſtices, except thoſe named in it (a), ſhall L.) For 


i ichen withoutex- 
ny way concern themſelves in the keeping of the peace within Mehl ne 
the liberties of ſuch town. 


without a 
re ixtromittant clauſe in the commiſſion or charter,, the county juſtices ſhall not be excluded, 
Blankley v. Winſtanley 


Term Rep. 279. Talbot v. Hubble, 2 Str. 1154. Rex v. Sainſbury 
4 Term Rep. 4.56.] 9 nk : : hy : 


Alfo, it ſeems, that though ſuch commiſſion have a ſpecial exclu- 2 H. H. 
bve clauſe, of which the Juſtices have notice, yet their acts within 0 3 l 
2 liberty. are not void, though perhaps they may be puniſhed for p. c. e. 3. 
proceeding in defiance of ſuch reſtrictive clauſe, as for a contempt 5 29. 
of the king's prohibition. | 

(Alſo, by ꝙ Gee. 1. c. 7. a juſtice dwelling in the city or precinct 
that is 2 County of itſelf, within the county at large, may act at 

own dwelling-houſe for ſuch county at large. 


4 And 


Rex v. 
Morgan, 
Cald. 156. 


Nex v. 


Sainſbury, 
4 Term 
Rep. 451. 


Rex v. 
Whitbread, 
Dougl. 551. 
Ks 

9 Ann. 

C. 23. 

1 Geo. 1. 
R. 2. c. 57. 
7 Geo. 3. 
C. 44» 

10 Geo. 3 
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And by 24 Geo. 2. c. 55. if any perſon againſt whom a warrant 
ſhall be iſſued, ſhall eſcape, go into, reſide, or be in any place out 
of the juriſdiction of the juſtice granting the warrant, any juſtice 
of the peace where ſuch perſon ſhall be, upon proof on oath of the 
hand-writing of the juſtice granting ſuch warrant, ſhall indorſe his 
name thereon, which ſhall be a ſufficient authority to execute the 
warrant within ſuch other juriſdiction. | | 

And the juſtice may further order (if he thinks fit) the party, 
according as he ſhall appear bailable or not bailable upon the face 
of the warrant, to be brought before himſelf or ſome other juſtice 
or juſtices of that county, or to be carried back into the county 
from which the warrant did iſſue. 

Under the ſtatute 11 Geo. 2. c. 19. for the more effectual ſe- 
curing of the payment of rents and preventing of frauds by te- 
nants, juſtices either of the county from which tenants fraudu- 
lently remove goods, or of that in which they are concealed, may 
convict the offenders in their reſpeCtive counties. ] - h 

Where two ſets of magiſtrates have a co-ordinate juriſdiction 
within a diſtrict, they may all act together; but if the juriſdiction 
previouſly attach in the one ſet, any attempt in the other ſet to 
wreſt it from them, is illegal, and the ſubject of an indictment. 

The juriſdiction of juſtices of the peace and of commiſſioners 
of exciſe, is, as to the exciſe laws, exactly the ſame, within their 
reſpective juriſdictions. 

The juriſdiction of juſtices of the peace and of commiſſioners 
under the the hackney- coach ſtatutes is co-extenſive, and therefore, 
a juſtice of the peace after convicting a coachman for refuſing to 
go with his coach, may immediately commit him to the houſe of 
correction, if he do not pay the penalty. 


c. 44+ Duck v. Addington, 4 Term Rep. 447. 


Dalt. c. 173. 


Caſe of Fox - 
bam Tith- 

ing in Wilts. 
2 Salk. 607. 


Burr. Settl. 
Ca. 194 · 


Regularly, a juſtice of the peace ought not to execute his office 
in his own caſe ; but cauſe the offenders to be convened or carned 
before ſome other juſtice, or deſire the aid of ſome other juſtice 
being preſent. And therefore, the mayor of Hereford was laid by 


the heels for ſitting in judgment where he himſelf was leſſor of 


the plaintiff in ejectment, though he by the charter was ſole judge 
of the court. | | : 

So, where a juſtice of the peace who was ſurveyor of the high 
ways, joined in making an order at the ſeſſions in a matter which 
concerned his office, and his name was put in the caption, tit 
order was for this reaſon quaſhed. | 

So, an order of removal of a poor perſon from Great Chari v 
Kennington was quaſhed, becauſe one of the juſtices who made the 
order was an inhabitant of Great Chart at the time, and charged 
to the poor rate there. | 

This laſt determination ſeemeth to have given occaſion to th 
ſtat. 16 Geo. 2. c. 18. which enaQts, that the juſtices may do 1 
things appertaining to their office, ſo far as the ſame relates 1 y 
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laws for the relief, maintenance, and. ſettlement of the poor; for 8 


paſſing and puniſhing vagrants; for repair of the highways ;-or to 


any other laws concerning parochial taxes, levies, or rates, not- 
withſtanding that they are rated, or chargeable with the rates with 
in any place affected by ſuch their acts. Provided, that this act 
ſhall not empower any juſtice for any county at large, to act in 


the determination of any appeal td the quarter ſeſſions of ſuch - 


county, from any order, matter, or thing relating to any fuch 

pariſh, townſhip, or place, where ſuch juſtice is ſo charged or | 

chargeable. | „„ Wed 
And in ſome caſes, if the juſtice ſhall act in his own cauſe, it Datt. e. 173. 

ſeemeth to be juſtifiable, as, when a juſtice ſhall be aſſaulted; or, Rex 7. 

(in the execution of his office eſpecially,) ſhall be abuſed to his ther a 

face, and no other juſtice preſent with him; then, it ſeemeth, he 

may commit ſuch offender until he ſhall find ſureties for the peace 

for his good behaviour, as the caſe ſhall require: but if any other 

juſtice were preſent, it were fitting to deſire his aid, 


Juſtices of the peace, it ſeemeth, may ſuperſede their own order Pariſhes of 
quia improvide emanavit, if it have not been acted upon. Panctas and 
Rumbald in 
| 3 Suſſex, 1 Str. 6. 1 Seſſ. Ca. 106. No. 98. 8. C. 
: Lord Hale faith, (contrary to the opinion of Lord Coke,) that the 1 H. H. 
juſtices out of ſeſſions may iſſue their warrant for apprehending P. C. 579. 
perſons charged with crimes within the cognizance of the ſeſſions, _ 
and bind them over to appear at the ſeſſions, although the offender 
be not yet indicted. But in another place he ſaith, this ſeemeth 74. 2 H. H. 


_ doubtful; and one thing which ſeemeth to make againſt it is, that. P- C. 113. 


in moſt caſes of this nature, though the party were indicted, or an 
information preferred, yet a capias was not the firſt proceſs, but a 
venire facias and diſtringas, And Serjeant Hawkins on this point 
faith thus: It ſeems, that anciently no one juſtice could legally 
make out a warrant for an offence againſt a penal ſtatute or any 
other miſdemeſnour, cognizable only by a ſeſſions of two or more 
Juſtices ; for that one fingle juſtice hath no. juriſdiction of ſuch 
oftence, and regularly, thoſe only who have juriſdiction over a 
cauſe can award proceſs concerning it : yet the long, conſtant, 
univerſal, and uncontrolled practice of juſtices of the peace ſeems 
to have altered the law in this particular, and to have given them 
an authority in relation to ſuch arreſts, not now to be diſputed. 

owever, as Dr. Burn very well obſerves, the authority of juſtices of vol. 3. tit. 
the peace being by the ſtatute law, and no ſtatute having expreſsly 7#/ices, &6. 
given to them ſuch power, (unleſs in ſpecial caſes; which operate 3* 
againſt, rather than eſtabliſh a general power,) it ſeemeth beſt in or- 
dinary caſes, and more conſonant to the practice of the ſuperior 
courts, to iſſue a ſummons againſt the offender, and not a warrant, 
in the firſt inſtance; unleſs in caſes of felon , or where the offender 
in other reſpects is to ſuffer corporal puniſhment. 
a? the act of 18 Geo. 3. c. 19. juſtices of the peace are enabled 
Y 4 _ Oo 2 determined —_— them out of 

: an e 66. Jo c. 55. to im | n con- 

Vol. III. e 3 i os Ns 1 


2 Hale. 
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Aſton v. 
Blegreve, 

1 Str. 617. 
Kent v. Po- 
cock, 2 Str. 
1168. Rex 


v. Revel, 


1 Str. 420. 


2 Hawk. 
P. C. c. 13. 
& 2 


Rex v. 
Young, 
1 Burr. 

56. 

ex v. Cox, 
2 Burr. 78 5. 


Rex v. 


Palmer, 

2 Burr. 1162. 
Rex v. 
Jackſon, 

1 Term 


Rep. 388. 


Fielding, 


2 Zurr. 719. 


7 Ja. 1. e. 5. 


21 Ja. 1. 
C. 12. 


Juſtices of Peace. 
ſtables, overſeers of the poor, and other peace or pariſh officers 
for neglect of duty, and on maſters of apprentices for any ill 
uſage of their apprentices, whether bound by any pariſh or town- 


ſhip or otherwiſe, provided that not more than the ſum of ten 
pounds be paid upon the binding of them. 


{(F) Their Indemnity and Protection by the Law 
in the right Execution of their Office; and their 
Puniſhment for the Omiſſion of it. 


A Juſtice of the peace is ſtrongly protected by the law, in the 
juſt execution of his office. He is not to be ſlandered or 

abuſed : if he is ſlandered in his preſence, he may commit, or 

indict the party: if in his abſence, he is entitled to redreſs himſelf 

by action. | 

Rex v. Pocock, 2 Str. 1157. 


He 1s not ee at the ſuit of the party, but only at the ſuit 
of the king, for what he doth as judge, in matters which he hath 
power by law to hear and determine without the concurrence of 
any other; for, regularly, no man is liable to an action for what 
he doth as judge: but in cafes wherein he proceeds miniſterially, 
rather than judicially, if he acts corruptly, he is liable to an action 
at the ſuit of the party, as well as to an information at the ſuit of 
the king. But he muſt have acted corruptly to ſubject himſelf to 
puniſhment by information: for though he ſhould even act ille- 
gally, yet if he has acted honeſtly and candidly, without oppreſſion, 
malice, revenge, or any bad view or intention, an.information will 
not be granted againſt him, but the party complaining will be left 
to his ordinary legal remedy, by action or indictment. 

Nor will the court grant an information againſt him for an im- 
proper conviction, unleſs the party complaining make a full excul- 
patory affidavit. oe, 

Nor ſhall he be liable to be puniſhed both ways, that is, both 
criminally and civilly : but before the court will grant an inform- 
ation, they will require the party to relinquiſh his civil action, 
if any ſuch is commenced. ' And even in the cafe of an indict- 
ment, and though the indictment is actually found, yet, the attor- 
ney-general, (on application made to him, ) will grant a nol: proſequi 
upon ſuch indickment, if it appear to him that the proſecutor 18 
determined to carry on a civil action at the ſame time. 

He is enabled to plead the general ifſue in any action that may be 
brought againſt him for any thing done by virtue of his office; and 
to give the ſpecial matter in evidence; and if he has a verdict in his 
favour, is entitled to double coſts. And ſuch action ſhall. not be 
laid but in the county where the fact was committee. 

And by ſtat. 24 Geo. 2. c. 44. it is enacted, that no. writ ſhall be 
ſued out againſt, or copy of any proceſs at the ſuit of a 1 
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ſhall be ſerved on any juſtice for any thing done by him in the exe- 
cution of his office z until notice in writing ſhall have been given 

to him or left at his uſual place of abode 15 the attorney for the 
party, one month before the ſuing out, or ſerving of the ſame; con- 
taining the cauſe of action, and indorſed with the attorney's name 

and place of abode; for which he ſhall be entitled to a fee of 20 5. 

and no more. And unleſs it is proved on the trial that ſuch 6 3. 
notice was given, the juſtice ſhall have a verdict and coſts. Nor & 5. 
ſhall any evidence be permitted to be given by the plaintiff on the 

trial, of any cauſe of action, except ſuch as is contained in the 1 
notice. And the action muſt be commenced within ſix months 68. a 

after the act committed. 8 25 

But where the plaintiff in ſuch action ſhall obtain a verdict, 8 7. 
and the judge ſhall in open court certify on the back of the record, 
that the injury for which ſuch action was brought, was wilfull 
and maliciouſly committed, the plaintiff ſnall have double coſts. 

If a juſtice will not, on complaint to him made, execute his Crom. 7. 
office, or, if he miſbehave in his office, the party grieved may * Atk- a. 
move the court of King's Bench for an information, and after- 
wards may apply to the court of Chancery to put him out of the 
commiſſion. | „ 

And a magiſtrate forſeits the protection of the law in the Rex v. Sy- 


execution of his office, by beginning a breach of the e mMonds, 
himſelf. ] W | wo 0 ; Peace Ca, nr. 
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